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City  op  San  Antonio  v.  Francisco  Pizzini  and 
hildebrand  &  hamilton. 

No.  987.    Decided  March  18,  1901. 

iBdemnity  Between  Wroiigdoer»— Case  Followed* 

The  rolings  in  San  Antonio  v.  Smith,  04  Texas,  266,  as  to  the  right  of  in- 
demnity or  contribution  between  wrongdoers,  approved  and  followed. 

Error  to  the  Couri;  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Bexar  County. 

The  city  obtained  writ  of  error  on  the  affirmance,  on  its  appeal,  of  a 
judgment  obtained  against  it  by  Pizzini,  with  judgment  over  against 
it  by  its  codefendants  Hildebrand  &  Hamilton. 

Oeo.  C.  Altgelt  and  /.  C.  Baker,  for  plaintiff  in  error. 

Carlos  Bee,  Ingrum  &  Davis,  and  Clarlc,  Ball  &  Fuller,  for  defendant 
in  error  Pizzini. 

WHilIAMS,  Associate  Justice. — This  case  is  like  that  of  the  City 
of  San  Antonio  v.  Smith  and  Hildebrand  &  Hamilton,  recently  decided 
by  this  court,  except  that  in  the  present  case  the  judgment  of  the  Dis- 
trict Court  in  favor  of  defendant  in  error  Pizzini,  as  well  as  that  in  favor 
of  defenSants  Hildebrand  &  Hamilton,  against  the  city,  was  affirmed  by 
the  Court  of  Civil  Appeals,  and  the  city  assigns  error  upon  both  parts  of 
the  judgment  of  affirmance. 

We  are  of  opinion  that  the  assignments  of  error  by  which  the  city 
seeks  to  reverse  the  judgment  in  favor  of  Pizzini  were  correctly  de- 
cided by  the  Court  of  Civil  Appeals,  but  that  there  was  error  in  the 
affirmance  of  the  judgment  in  favor  of  Hildebrand  &  Hamilton,  and 
upon  this  the  writ  of  error  was  granted.  The  opinion  in  the  case  re- 
ferred to  states  the  reasons  for  this  opinion. 

The  judgment  in  favor  of  Pizzini  is  affirmed,  but  the  judgments  of 
Vol.  KKXXXV.  Supreme— 1 
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the  District  Court  and  of  the  Court  of  Civil  Appeak  in  favor  of  Hilde- 
brand  &  Hamilton  are  reversed  and  the  cause,  as  between  the  city  and 
those  defendants,  is  remanded. 

Affirmed  in  fart  and  reversed  and  remanded  in  fart. 


JUNE,  1901. 


Galveston,  Habbisbtirg  &  San  Antonio  Railway  Compast  t. 
Mary  T.  Brov^n  bt  al. 

No.  902.    Decided  June  6,  1901. 

Contributory  NegUfence— Locomotive  £nsiiieer— Violating  Orders. 

A  looomotive  engineer,  who  had  orders  to  meet  three  sections  or  trains 
at  a  siding,  went  to  sleep  there,  and,  after  the  ))assage  of  the  second  section, 
acting  on  Uie  orders  of  the  conductor,  who  believed  it  to  be  the  third,  moved 
out  his  train,  and  was  killed  in  a  collision  with  the  third  section.  Held,  thai 
he  was  guilty  of  contributory  negligence,  as  matter  of  law,  preventing  a  recov- 
ery for  his  death.    (Pp.  3-5.) 

Error  to  the  Court  of  Civil  Appeals,  Fourth  District,  in  an  appeal 
from  Bexar  County. 

Mary  Brown  and  others  sued  the  railway  company  and  had  judgment, 
which  was  affirmed  on  appeal  by  defendant,  who  thereupon  obtained  writ 
of  error. 

Ufson,  Newton  &  Ward,  for  plaintiff  in  error. — ^Under  the  undisputed 
evidence  in  this  case  the  said  W.  H.  Brown,  as  a  matter  of  law,  was 
guilty  of  contributory  negligence,  which  contributed  to  or  caused  his 
death. 

Violation  of  rules  of  company,  resulting  in  accident  and  injury,  will 
prevent  recovery.  Bailey,  Mast,  and  Servt.,  88;  Beach,  Con.  Neg.,  sec 
373;  Wood,  Mast,  and  Servt.,  sec.  399;  Railway  v.  Thomas,  51  Miss., 
640;  Railway  v.  Wallace,  76  Texas,  637;  Pilkington  v.  Railway,  70 
Texas,  229 ;  Railway  v.  Gormley,  43  S.  W.  Rep.,  878 ;  Fritz  v.  Railway, 
30  S.  W.  Rep.,  85;  Culpepper  v.  Railway,  90  Texas,  627;  Railway  v. 
Ryan,  69  Texas,  665;  Railway  v.  Kitchens,  83  Ga.,  83;  Railway  v. 
Craig,  80  Fed.  Rep.,  488;  Russell  v.  Railway,  47  Fed.  Rep.,  204;  Mason 
V.  Railway,  114  N.  C,  718;  Rittenhouse  v.  Railway,  26  S.  E.  Rep.,  923; 
Railway  v.  Rush  (Miss.),  15  So.  Rep.,  133;  Westcott  v.  Railway,  153 
Mass.,  460;  Railway  v.  Reesman,  23  Law.  Rep.  Ann.,  769;  Railway  v. 
Mothershed,  20  So.  Rep.,  67. 

When  the  danger  is  apparent  the  employe  executes  the  orders  of  his 
vice-principal  at  his  peril.     Jones  v.  Railway,  31  S.  W.  Rep.,  707. 

The  following  cases  were  ail  reversed  because  the  facts  did  not  show 
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negligence  on  the  part  of  defendant,  or  did  show  contributory  negligence 
on  the  part  of  plaintiff:  Railway  v.  Hester,  64  Texas,  403;  Railway  ▼. 
McCarthy,  64  Texas,  635;  Railway  v.  Smith,  52  Texas,  186;  Railway 
y.  Bracken,  59  Texas,  74 ;  Railway  v.  Richards,  59  Texas,  373 ;  Railway 
V.  Keith,  74  Texas,  290;  Railway  v.  Ryon,  70  Texas,  61;  Railway  v. 
Paber,  77  Texas,  153;  Murray  v.  Railway,  73  Texas,  7. 

On  the  power  and  jurisdiction  of  this  court  and  the  Court  of  Civil 
Appeals  on  the  facts:  Douglass  v.  Railway,  90  Texas,  125;  Choate  v. 
Railway,  91  Texas,  409;  Joske  v.  Irvine,  91  Texas,  574;  Burgess  v. 
Telegraph  Co.,  92  Texas,  128;  Lee  v.  Railway,  89  Texas,  590;  Warren 
V.  City  of  Denison,  89  Texas,  561;  Sanches  v.  Railway,  88  Texas,  119; 
Railway  v.  Sheider,  88  Texas,  165;  Brush  Electric  L.  and  P.  Co.  ▼. 
LePevre,  57  S.  W.  Rep.,  640;  Railway  v.  Hill,  71  Texas,  469;  Lee  v. 
Railway,  89  Texas,  583. 

H,  C.  Carter,  for  defendants  in  error. 

GAINES,  Chief  Justice. — ^This  action  was  brought  by  the  widow, 
the  children,  and  the  father  and  mother  of  William  H.  Brown  to  recover 
damages  for  injuries  resulting  in  his  death,  alleged  to  have  been  caused 
by  the  negligence  of  the  servants  of  the  defendant  railroad  company. 

There  was  a  verdict  and  judgment  in  the  plaintiffs  favor  in  the  trial 
court,  which  judgment  was  aflBrmed  upon  appeal,  by  the  Court  of  Civil 
Appeals,  one  of  the  judges  dissenting. 

The  deceased  was  the  engineer  upon  a  train  of  the  defendant  which 
was  known  as  "No.  25,'*  and  which  left  San  Antonio  at  about  12:45 
a.  m.  on  December  6,  1896.  Upon  reaching  Luling  the  conductor  of 
the  train  received  a  telegraphic  order  which  made  it  his  duty,  under 
certain  contingencies,  to  stop  his  train  at  Sandy  Fork  and  to  wait  there 
until  three  sections  of  train  ^^o.  24,^'  known  as  1-24,  2-24  and  3-24  had 
passed.  Thompson,  the  engineer,  received  a  copy  of  the  same  order. 
Sandy  Fork  was  "a  blind  siding,^'  by  which  is  meant  that  there  was  no 
telegraph  operator  at  that  station.  Train  "No.  25''  reached  Sandy 
Fork  and  took  the  side  track.  Within  about  ten  oi  fifteen  minutes  sec- 
tion 1-24  passed.  The  conductor  and  brakeman  then  went  to  sleep. 
About  an  hour  and  twenty  minutes  after  train  No.  25  had  been  placed 
upon  the  side  track,  the  conductor  was  aroused  by  the  noise  of  an 
approaching  train  and  stepped  out  of  his  caboose  and  saw,  as  he  testified, 
in  the  cupola  of  the  passing  train  the  number  3-24,  which  indicated  that 
it  was  the  third  and  last  section.  The  train  which  he  saw  pass  was  in 
fact  the  second  section,  and  there  was  testimony  strongly  tending  to  show 
that  he  was  mistaken  as  to  the  number.  But  the  jury  having  found 
against  the  defendant  upon  this  issue,  we  must  take  it  that  he  was 
correct.  Thereupon  the  conductor  signaled  the  engineer  to  move  his 
train,  but  the  signal  not  having  been  obeyed,  he  sent  the  brakeman  for- 
ward to  order  the  engineer  to  move  out.  The  brakeman  found  the  fire- 
man asleep  and  the  engineer  as  if  he  had  just  aroused  from  slumber.    He 
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gave  the  order  and  the  engineer  moved  the  train  npon  the  main  track 
and  proceeded  upon  his  trip.  In  a  short  while  the  train  collided  with 
the  third  section  of  No.  24,  and  Brown,  the  engineer,  was  killed. 

The  rules  of  the  company  required  that  a  train  which  was  followed  by 
another  shoidd  carry,  "displayed  in  the  proper  place  provided  for  that 
purpose,  on  the  front  of  the  engine,'^  *^o  green  flags  by  day  and  two 
green  lights  by  nighf^  to  denote  that  it  was  so  followed;  and  also  that 
upon  passing  another  train,  two  blasts  of  the  whistle  should  be  blovni 
in  order  to  call  attention  to  the  signals.  The  signals  were  displayed  on 
the  second  section  as  it  passed  Sandy  Fork  and  the  blasts  were  blovni  as 
required  by  the  rules.  There  was  evidence,  however,  tending  to  show 
that  it  was  the  custom  of  the  standing  train  to  give,  under  such  circum- 
stances, an  answering  signal,  and  that  in  case  it  failed  to  do  so,  it  was  the 
duty  of  those  in  charge  of  the  passing  train  to  stop  and  inquire  as  to 
the  reason  of  tlie  failure.  There  was  also  testimony  showing  that  the 
answer  to  tlie  signal  was  not  blown  and  that  the  passing  train  did  not 
stop.  Eule  120  provided  that  "Conductors  and  enginemen  will  be  held 
equally  responsible  for  a  violation  of  any  of  the  rules  governing  the 
safety  of  their  trains,  and  they  must  take  every  precaution  for  protection 
of  their  trains,  even  if  not  provided  for  by  the  rule."  Eule  329  pro- 
vides that  'Enginemen  and  firemen  must  not  at  the  same  time  absent 
themselves  from  the  engine  while  on  duty,"  which  shows  that  by  "engine- 
men"  are  meant  the  engineers.  This  is  also  shown  by  rule  516,  which 
prescribes  that  "Enginemen  will  place  their  orders  in  the  clip  before 
them  until  executed."  The  orders  referred  to  are  written  orders  of 
which  the  conductors  and  engineers  only  receive  copies. 

It  is  insisted  on  behalf  of  the  plaintifif  in  error  that  the  facts  show 
as  a  matter  of  law  that  the  deceased  was  guilty  of  negligence  which  con- 
tributed to  his  death,  and  that  therefore  the  defendants  in  error  should 
not  recover.    We  think  this  position  well  taken. 

Negligence  is"  the  failure  to  discharge  a  duty.  The  deceased  was  ad- 
vised of  the  coming  of  train  No.  24  and  received  a  special  order  not  to 
move  his  train  until  the  three  sections  had  passed.  It  was  his  duty  to 
obey  this  and  to  make  diligent  use  of  his  senses  in  observing  the  passage 
of  the  several  sections  and  to  know  that  all  had  passed  before  proceeding 
with  his  own  train  upon  the  main  track.  This  he  did  not  do.  The  evi- 
dence points  to  the  conclusion  that  he,  as  well  as  the  others  of  the  train 
crew,  went  to  sleep.  But  wliether  he  slept  or  not  is  unimportant.  The 
siding  was  in  close  proximity  to  the  main  track,  and  the  fact  remains, 
that  if  he  had  kept  any  kind  of  a  lookout  he  would  have  known,  when 
ordered  by  the  conductor  to  move  his  train,  that  the  third  section  had 
not  passed  and  the  accident  would  have  been  avoided.  Upon  the  trial, 
much  testimony  was  adduced  upon  the  question  whether  or  not  it  was  the 
engineer's  duty,  under  the  circumstances,  to  move  the  train  in  obedience 
to  the  orders  of  the  conductor.  This  is  to  lose  sight  of  the  main  point 
in  controversy.    Back  of  tliat  question  is  the  further  inquiry,  whether  or 
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not  he  was  negligent  in  not  knowing  that  the  track  was  not  clear  and  in 
failing  to  inform  the  conductor  of  tliat  fact. 

It  may  be  that  the  general  rules  of  a  railroad  company  for  the  conduct 
of  its  employes  are  not  absolute.  Circumstances  creating  an  emergency 
may  exist  which  may  excuse  the  servant  for  disregard  of  a  rule.  Hence 
the  case  would  have  to  be  clear  in  which  the  court  should  hold  that  the 
disobedience  of  a  mere  rule  is  negligence  per  se.  But  in  this  case,  we 
have  not  only  a  general  rule  but  a  plain,  specific  order  to  do  a  particular 
act.  The  order  was  absolute  and  the  duty  was  absolute.  There  was  a 
failure  to  discharge  the  duty,  and  there  being  no  controversy  as  to  these 
facts,  that  failure  was  negligence  as  a  matter  of  law.  Knight  v.  Cooper, 
36  W.  Va.,  233;  Louisville  &  N.  Ry.  v.  Woods,  105  Ala.,  561;  Cullen  v. 
Metal  Hoofing  Co.,  114  N.  Y.,  45;  EUiott  v.  Railway,  150  U.  S.,  245. 
If  the  deceased  had  kept  watch,  and,  when  ordered  to  move  his  train, 
had  informed  the  conductor  that  only  two  sections  had  passed,  then,  in 
all  human  probability,  the  conductor  would  have  rescinded  the  order. 
Had  the  latter  still  insisted  upon  his  moving  the  train,  then  it  would 
have  been  his  duty  to  have  refused  to  obey  the  order,  or  at  least  not 
to  have  moved  his  train  without  taking  the  precautions  shown  by  the 
testimony  to  be  customary  in  order  to  avoid  the  danger  of  a  collision 
with  the  section  which  had  not  passed. 
In  our  opinion,  the  trial  court  should  have  instructed  a  verdict  for  the 

defendant,  and,  having  failed  to  do  so,  should  have  granted  the  motion 

for  a  new  trial. 
Therefore,  the  judgment  of  the  District  Court  and  that  of  the  Court 

of  Civil  Appeals  are  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


NOVEMBER,  1901. 


Bettie  Lipscomb  et  al.  v.  Houston  &  Texas  Central  Railway 
Company  and  Wells-Fargo  Express  Company. 

No.  1030.     Decided  November  4,  1901. 

1. — ^Deatli — ^Act  of  Servant— Express  Company. 

Article  3017,  subdivision  1,  Revised  Statutes,  does  not  give  an  action  for 
death  caused  by  the  act  of  a  servant  against  common  carriers,  eo  nomine,  and 
an  express  company  which  merely  engages  space  for  transportation  of  goods 
on  cars  otherwise  wholly  controlled  by  a  railroad  company  is  neither  a  pro- 
prietor, owner,  charterer  or  hirer  of  the  vehicle,  and  is  not  liable  under  the 
statute  for  death  caused  by  its  servant.     (P.  18.) 

2. — Death — Corporation — Act  of  Servant. 

Though  an  express  company  may  be  liable  under  the  second  subdivision  of 
article  3017,  Revised  Statutes,  for  death  caused  by  its  own  act  or  omission,  it 
is  not  so  lUible  for  death  through  the  act  of  its  servant.     (P.  18.) 
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8.— Death— Act  of  Servant — Negligence — ^Intentional  Killing. 

It  is  questioned  whether  the  statute  making  railway  companies  liable  for 
death  caused  by  the  negligence  of  their  servants  would  apply  to  the  case  of  a 
willful  killing  by.  the  servant  in  the  attempt  to  promote  the  master's  business, 
(P.  19.) 

4. — Same— Negligent  Killing- llistaking  for  a  Burglar. 

The  act  pf  the  servant  of  a  railway  company  employed  to  protect  prop- 
erty in  its  depot,  in  shooting  an  employe  upon  a  train,  whom  he  mistook  for 
a  burglar,  may  constitute  such  want  of  care  in  the  master's  service  as  to 
come  within  the  meaning  of  a  killing  by  negligence  for  which  the  master  is 
liable  under  article  3017«  Revised  Statutes,  though  the  killing  was  inten- 
tional.     (Pp.  18-20.) 

5.— Servant— Right  of  Station  Agent  to  Employ. 

A  railroad  station  agent  charged  with  the  preservation  of  the  company's 
property  has  no  power  implied  therefrom  to  employ,  for  the  company,  assist* 
ants  to  protect  it.     (P.  20.) 

6.— Servant— Compensation. 

A  station  agent  who  was  authorized  to  employ  assistants  to  protect  the 
property  of  the  company  would  make  the  assistant  placed  by  him  at  that  duty 
a  servant  of  the  company  though  his  service  was  gratuitous.     (P.  20.) 

7.— Master  and  Servant— Duty  to  Warn  of  Danger. 

Whether  it  was  the  duty  of  a  railway  company  to.  give  warning,  to  ita 
trainmen  passing  through  a  station,  of  the  employment  of  armed  guards  to 
protect  its  property  at  the  depot  from  burglars,  was  a  Question  of  fact,  de- 
pending on  whether  the  presence  of  such  employes  at  the  aepot  and  the  danger 
to  them  ought  to  have  been  foreseen,  and  could  not  be  treated  by  the  court  as 
a  duty  in  law.     (Pp.  20,  21.) 

8.— Same— Master's  Knowledge. 

Knowledge  by  a  station  master  emplo3ang  aimed  guards  to  protect  the 
depot  against  burglars  would  be  knowledge  of  their  presence  there  by  the 
company,  so  far  as  concerned  the  question  of  its  duty  to  warn  other  employes. 
(Pp.  20,  21.) 

9.— Opinion  Evidence— Powers  of  Station  Agent. 

A  witness  familiar  with  the  subject  may  testify  as  to  the  powers  habit- 
ually exercised  by  station  agents,  as  bearing  on  the  extent  of  the  authority 
conferred  on  them  by  usage,  but  can  not  give  his  opinion,  from  what  he  had 
seen,  as  to  the  possession  of  powers  he  had  not  known  them  to  exercise. 
(P.  21.) 
10.— Damages— Evidence. 

That  deceased  was  a  member  of  the  church  and  did  not  use  profane 
language  was  too  remote  a  circumstance  to  be  of  value  in  determining  th& 
pecimiary  loss  to  his  family  from  his  death.     (P.  21.) 

11.— ^Death— Damages— Life  Insurance. 

Evidence  that  plaintiffs  received  life  insurance  by  reason  of  death  of  a 
husband  or  parent  is  not  admissible  to  decrease  the  damages  reeoverable  for 
his  death  by  defendant's  negligence.     (P.  21.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an 
appeal  from  Dallas  County. 

Bettie  Lipscomb  and  others  sued  the  railway  company  and  the  express 
company,  and  recovered  judgment  which  was  reversed  on  defendant's 
appeal.  Plaintiffs  then  obtained  writ  of  error  on  the  groimd  that  the: 
opinion  settled  the  case. 
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Garden  &  Garden  and  M.  M,  Paries,  for  plaintiflte  in  error. — ^Tke 
court  did  not  err  in  instructing  the  jury  to  find  for  the  plaintiffs : 
Because  (1)  the  testimony  shows,  without  dispute,  that  the  deceased  LipS' 
comb  was  the  employe  of  defendant  railroad  company,  and  as  such 
employe  it  became  his  duty  to  go  to  its  depot  at  Rice,  Texas;  and  that 
defendant  railroad  company  knew  through  Moore,  its  station  agent  and 
representative,  that  said  depot  was  at  the  time  being  guarded  by  armed 
guards  to  prevent  expected  burglaries,  and  to  catch  expected  burglars; 
and  that  it  knew  Lipscomb  was  en  route  to  Ennis  on  an  engine  threat- 
ening to  break  down,  and  in  the  event  of  its  breaking  down  it  was  his . 
duty  to  report  it  to  the  master  mechanic  at  Ennis,  and  that  the  said  sta- 
tion of  Rice  was  on  his  way  to  Ennis,  and  that  it  might  become  his  duty 
to  report  it  by  telegraph  from  Rice,  or  any  other  station  accessible  to  the 
point  where  it  should  break  down ;  that  notwithstanding  this  knowledge, 
defendant  railroad  company  did  not  warn  deceased  Lipscomb  of  the 
presence  of  the  armed  guards  in  the  telegraph  office,  nor  of  the  purpose 
of  their  presence  there ;  and  that  he  went  there  without  notice  or  knowl- 
edge that  he  was  thereby  incurring  any  personal  danger,  and  was  killed 
by  one  of  said  guards  while  he,  the  said  Lipscomb,  was  endeavoring  to 
perform  his  duty  as  defendant's  employed  engineer. 

That  Moore's  knowledge  was  the  company's  knowledge:  Railway  v. 
Whitmore,  58  Texas,  287 ;  Railway  v.  Wilson,  24  S.  W.  Rep.,  686 ;  Rail- 
way V.  Threat,  34  S.  W.  Rep.,  152. 

That  company  is  liable  because  it  failed  to  warn  Lipscomb :  Railway 
V.  Garrett,  13  S.  W.  Rep.,  62 ;  Railway  v.  Walker,  26  S.  W.  Rep.,  513 ; 
Railway  v.  Watts,  64  Texas,  568;  Railway  v.  Calbreath,  1  S.  W.  Rep., 
622;  Railway  v.  White,  13  S.  W.  Rep.,  65;  Baxter  v.  Roberts,  44  Cal., 
187;  EUedge  v.  Railway,  100  Cal.,  282;  Coombs  v.  Cordage  Co.,  102 
Mass.,  572 ;  Perry  v.  Marsh,  25  Ala.,  659 ;  Williams  v.  Clough,  3  H.  & 
K,  258;  Clarke  v.  Hohnes,  7  H.  &  N.,  937;  Smith  v.  Oxford  Iron  Co., 
42  N.  J.  L.,  467;  1  Sheann.  &  Redf.,  Neg.,  5  ed.,  sec.  203;  3  Elliot  on 
Railroads,  sec.  1283. 

And  because  (2)  the  evidence  shows,  without  dispute,  that  deceased 
Lipscomb,  while  in  the  discharge  of  his  duty  as  said  defendant  railroad 
company's  engineer,  was  willfully  and  wrongfully  killed  by  one  Gatlin, 
who  was  armed  and  placed  in  the  depot  for  the  purpose  of  protecting 
the  property  in  the  depot  from  burglars,  and  for  the  purpose  of  arresting 
them,  by  Moore,  defendant's  agent  in  charge  of  said  depot;  and  that, 
in  so  arming  and  placing  Gatlin  in  said  depot,  Moore  acted  in  the  scope 
of  his  duty,  and  that  in  killing  said  Lipscomb  the  said  Gatlin  acted  in 
tiie  scope  of  his  duty.  Said  defendant  railroad  company  is  therefore 
liable  as  a  matter  of  law. 

That  Moore  and  Gatlin  acted  in  the  scope  of  their  respective  duties : 
Sailway  v.  Kennedy,  29  S.  W.  Rep.,  394;  Echols  v.  Dodd,  20 
Texas,  191;  Railway  v.  Scott,  68  Texas,  697;  Railway  v.  Anderson,  17 
S.  W.  Rep.,  1039;  Railway  v.  Griffith,  35  S.  W.  Rep.,  741;  Railway  v. 
Graves,  2  Texas  IT.  C,  306;  Pick  v.  Railway,  32  N.  W.  Rep.,  527;  14 
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Am.  and  Eng.  Enc.  of  Law  (old  edition),  810;  Railway  y.  Osbom,  7 
Am.  Neg.  Rep.,  207. 

That  the  company  is  liable  as  a  matter  of  law  for  Gatlin's  act  because 
the  killing  was  wrongful;  and  that  it  was  wrongful  is  not  disputed: 
So.  Pac.  Co.  V.  Bender,  57  S.  W.  Rep.,  574;  Railway  v.  Donohoe,  56 
Texas,  162;  Croft  v.  Smith,  51  S.  W.  Rep.,  1089;  Garcia  v.  Sanders, 
37  S.  W.  Rep.,  314. 

And  because  (3),  even  though  it  were  disputed  in  the  evidence  that 
Gatlin  acted  within  the  scope  of  his  authority  as  the  agent  of  said 
defendant  railroad  company  when  he  killed  Lipscomb,^  or  that  Moore 
acted  within  the  scope  of  his  authoi:ity  as  said  defendant's  station  agent 
in  stationing  armed  guards  in  the  depot  at  Rice,  or  that  said  defendant 
had  notice  of  the  presence  of  said  armed  guards  in  said  depot,  or  that 
Gatlin  acted  wrongfully  and  recklessly  in  killing  Lipscomb,  or  that 
Lipscomb  acted  prudently  and  in  ihe  line  of  his  duty  in  going  to  and 
approaching  said  depot  at  said  time,  still  no  request  that  any  of  these 
issues  should  be  submitted  to  the  jury  was  made  by  said  defendant  at 
the  trial;  and  there  being  evidence  in  the  record  to  sustain  the  judg- 
ment upon  each  of  these  issues,  the  trial  court  will  be  deemed  to  have 
resolved  said  issues  in  favor  of  the  judgment.  Insurance  Co.  v.  Moore, 
46  S.  W.  Rep.,  1131 ;  McCreary  v.  Robinson,  57  S.  W.  Rep.,  682. 

And  because  (4),  even  though  plaintiff's  case  could  have  been 
defended  against  by  a  plea  of  contributory  negligence,  and  even  though 
the  facts  would  have  justified  a  charge  upon  a  plea  of  contributory  negli- 
gence (which  they  would  not),  and  even  though  plaintiff's  case  could 
have  been  defended  against  by  a  plea  that  Gatlin  in  killing  Lipscomb 
acted  under  a  reasonable  apprehension  or  fear  of  death  or  serious  bodily 
harm,  and  even  though  the  facts  had  justified  a  charge  upon  such  a 
defense  (which  they  did  not),  still  the  court  could  not  have  presented 
these  defenses  in  his  charge,  because  they  were  not  pleaded  by  either  of 
the  defendants,  and  even  though  they  had  been  pleaded  and  it  had  been 
proper  for  the  court  to  have  submitted  them  in  his  charge  to  the 
jury,  still  the  error,  if  error  it  had  been,  could  not  be  taken  advantage 
of  by  defendants,  because  they  requested  no  instructions  with  respect 
to  them.  1  Enc.  of  PI.  and  Prac,  p.  845;  Konigsberger  v.  Harvey,  7 
Pac.  Rep.,  114;  Atkinson  v.  Harran,  68  Wis.,  405;  Croft  v.  Smith,  51 
S.  W.  Rep.,  1089;  Railway  v.  Trammell,  9  So.  Rep.,  870;  Railway  v. 
Watson,  72  Texas,  631 ;  Railway  v.  Shieder,  30  S.  W.  Rep.,  902 ;  Rail- 
way V.  Bennett,  13  S.  W.  Rep.,  319 ;  Dailey  v.  Houston,  58  Mo.,  361 ; 
Thomas  v.  Wcrremeyer,  34  Mo.  App.,  665. 

On  the  general  proposition  that  all  acts  of  justification  must  be  spe- 
cially pleaded,  see  Coal  Co.  v.  Lawson,  31  S.  W.  Rep.,  843;  Railway  v. 
Greenwood,  21  S.  W.  Rep.,  559. 

And  (4a)  the  fact  that  Gatlin  swore  that  he  thought  Lipscomb  w& 
about  to  shoot  him  can  not  be  considered  on  the  issue  of  reasonable 
apprehension  of  danger,  because  this  issue  was  not  pleaded.  Fayette 
V.  Day,  34  N.  W.Rep.,  592. 
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And  because  (5),  even  if  contributory  negligence  and  reasonable 
apprehension  or  fear  of  death  or  serious  bodily  harm  had  been  pleaded, 
in  order  to  avail  thempelves  of  the  latter  defense  it  was  necessary  for 
defendants  to  plead  and  prove  that  the  act  of  Gatlin  In  the  killing  of 
Lipscomb  was  necessarj*  under  the  circumstances  to  repel  an  assault 
or  prevent  impending  injury.     Hinton  v.  State,  24  Texas,  454. 

And  because  (6),  even  if  defendants  had  pleaded  contributory  negli- 
gence and  reasonable  apprehension  or  fear  of  death  or  serious  bodily 
harm  on  the  part  of  Gatlin,  and  that  his  acts,  xmder  the  circumstances, 
were  necessary  to  repel  an  assault,  or  prevent  impending  injury,  the  evi- 
dence is  undisputed  that  Lipscomb  was  not  guilty  of  contributory  neg- 
ligence, and  that  Gatlin  had  no  reasonable  apprehension  or  fear  of  death 
or  serious  bodily  harm,  and  that  in  killing  Lipscomb  he  was  neither 
repelling  an  assault  nor  preventing  impending  injury  to  himself  or  the 
property  he  was  guarding,  and  the  evidence  being  thus  without  dispute, 
it  was  proper  for  the  court  to  charge  peremptorily  as  it  did. 

And  because  (7),  even  if  Moore  had  not  acted  in  the  scope  of  his 
duty  in  posting  Gatlin  to  guard  the  depot,  and  even  if  Gatlin  had  not 
acted  in  the  scope  of  his  duty  in  killing  Lipscomb  (but  that  the  acts  of 
each  were  in  the  scope  of  their  respective  duties  is  undisputed),  defend- 
ants could  not  take  advantage  thereof  on  this  appeal,  because  neither  of 
them  has  filed  a  plea  of  confession  and  avoidance  setting  up  the  killing 
of  Lipscomb  by  its  agent  and  denying  that  the  agent  acted  within  the 
scope  of  his  duty,  and  there  being  no  dispute  in  the  evidence  that  Moore 
was  the  station  agent  in  charge  of  the  property  of  both  defendants  and 
that  it  was  his  duty  to  protect  it,  and  that  he  instructed  Gatlin,  the 
employe  of  the  railroad  company,  who  was  subject  to  his  orders,  to  stand 
guard  in  the  station,  and  that  Gatlin  while  guarding  the  property  mis- 
took Lipscomb  for  a  burglar  and  killed  him,  it  was  necessary,  in  order 
to  raise  the  issue  of  whether  or  not  Moore  and  Gatlin  acted  within  the 
scopes  of  their  respective  duties,  for  defendants  to  specially  plead  that 
they  did  not  by  a  plea  of  confession  and  avoidance.  National  Bank  v. 
Taylor,  40  S.  W.  Eep.,  876;  Willis  &  Bro.  v.  Hudson,  63  Texas,  678; 
Hemdon  v.  Ennis,  18  Texas,  411;  Railway  v.  Anderson,  17  S.  W.  Rep., 
1039;  Hendrick  v.  Robert  Mitchell  Furniture  Co.,  29  S.  W.  Rep.,  750; 
Railway  v.  Trammell,  9  So.  Rep.,  870;  Railway  v.  Donahoe,  56  Texas, 
162;  Easton  v.  Dudley,  14  S.  W.  Rep.,  583;  Railway  v.  GriflSth,  35  S. 
W.  Rep.,  741. 

And  because  (8),  the  failure  of  defendants  to  warn  Lipscomb  of  the 
danger  of  approaching  the  depot  at  Rice  at  the  time  he  was  killed,  was 
an  omission  of  duty  which  rendered  defendants  liable  as  a  matter  of  law. 
Joske  V.  Irvine,  44  S.  W.  Rep.,  1059 ;  Lee  v.  Railway,  36  S.  W.  Rep., 
63,  and  the  authorities  cited  under  subdivision  1,  supra. 

The  court  did  not  err  in  refusing  to  charge  the  jury  that  in  estimating 
damages  they  would  not  consider  the  fact  that  deceased  Lipscomb  was  a 
member  of  the  church  and  that  lie  did  not  use  profane  language,  etc. 
Because    (1)    as  suggested  in  the  case  of  Railway  v.   Lehmberg,   12 
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Southwestern  Reporter,  838,  it  was  proper  for  the  jury  to  assess  dam- 
ages resulting  from  pecimiary  injuries,  and  if  these  damages  were  sus- 
tained by  the  loss  of  bodily  care  or  intellectual  culture,  or  moral  train- 
ing, the  jury  is  at  liberty  to  allow  them,  and  that  he  was  a  member  of 
the  church  and  did  not  use  profane  language,  etc.,  tended  to  show  that 
his  death  entailed  a  loss  of  moral  training.  Railway  v.  Gormley,  27  S. 
W.  Rep.,  1052;  Railway  v.  Cowser,  57  Texas,  304;  2  Thomp.  on  Neg., 
sec.  1290;  Pierce  on  Railroads,  sec.  396. 

Because  (2),  even  if  this  court  should  be  of  opinion  that  membership 
of  a  church  and  failure  to  use  profane  language,  etc.,  could  not  be  looked 
to  in  determining  the  pecuniary  loss,  then  the  trial  court  did  not  err 
in  his  charge  to  the  jury,  for  he  instructed  them  to  look  alone  to  the 
pecuniary  loss  sustained  by  plaintiffs,  and  in  special  charges  requested 
by  appellant  railroad  company  and  by  the  court  given  he  instructed  them 
to  look  alone  to  the  pecuniary  loss,  and  to  no  other  element  of  loss,  and 
in  special  charge  requested  by  appellant  railroad  company  he  instructed 
them  to  take  into  consideration  solely  the  pecuniary  loss,  and  not  to 
consider  deprivation  of  the  society  and  companionship  of  deceased. 
Railway  v.  White,  56  S.  W.  Rep.,  204. 

An  examination  of  the  testimony  of  W.  C.  Francis  will  disclose  that 
the  trial  court  correctly  admitted  it.  It  is  complained  by  appellant  that 
it  was  incompetent  and  irrelevant;  was  hearsay  and  opinion  evidence; 
that  Francis  did  not  qualify  himself  as  an  expert;  and  tiiat  the  duty  and 
powers  of  Moore,  the  station  agent,  depended  upon  a  contract  between 
the  railroad  company  and  himself. 

(1)  These  complaints  are  without  merit,  because  Francis  not  only 
testified  that  he  was  experienced  in  railroading,  etc.,  but  that  he  knew 
the  duty  of  station  agent,  and  that  the  duty  of  the  local  agent  at 
Rice  was  the  same  as  the  duties  of  other  station  agents,  and  it  is  nowhere 
shown  by  appellant  that  Moore's  duties  were  in  any  way  different  from 
those  of  other  station  agents. 

(2)  Even  if  it  had  been  error  to  admit  the  testimony  of  W.  C.  Francis, 
which  it  was  not,  it  was  harmless  error,  because  Francis  testified  merely 
to  the  duties  of  station  agents  and  in  a  general  way  to  Moore's  duties, 
and  the  testimony  as  to  these  duties  being  undisputed  in  the  record, 
the  addition  of  the  testimony  of  Francis  did  not  and  could  not  affect  the 
case. 

The  court  did  not  err  in  refusing  to  allow  defendant  to  prove  that 
deceased  Lipscomb's  life  was  insured  for  the  benefit  of  plaintiffs,  be-^ 
cause  such  testimony  is  inadmissible.  Railway  v.  Cody,  50  S.  W.  Rep., 
135 ;  Railway  v.  Weaver,  41  S.  W.  Rep.,  846 ;  Railway  v.  Harrington,  62 
Texas,  597. 

Appellant  railroad  company  being  charged  with  the  duty  of  protect- 
ing the  depot  and  the  property  therein,  any  act  in  furtherance  of  this 
duty  was  in  the  scope  of  the  agenf  s  duties ;  that  he  was  so  charged  is 
undisputed;  that  he  placed  the  armed  guards  in  the  depot  because  of 
burglaries  committed  is  undisputed ;  the  circumstance  that  the  burglary 
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committed  previously  to  the  killing  embraced  only  express  matter  affects 
no  issue  in  the  case.  It  was  his  duty  to  protect  the  railroad  company's 
property.  He  put  guards  there  in  the  performance  of  this  duty.  In 
placing  them  there  he  made  no  discrimination  between  the  property 
of  defendants;  he  merely  told  them  to  prevent  the  burglary  and  catch 
the  burglar.  Railway  v.  Whitmore,  58  Texas,  287 ;  Railway  v.  Wilson, 
24  S.  W.  Rep.,  686;  Railway  v.  Threat,  34  S.  W.  Rep.,  152. 

The  contention  of  Wells-Fargo  &  Co.  is  that,  under  article  3017  of 
the  Revised  Statutes,  it  is  in  no  event  liable  for  an  injury  resulting  in 
death  caused  by  the  ^Tongful  or  negligent  act  of  its  agent.  It  also  con- 
tends that  under  the  pleadings  of  plaintiffs  Wells-Fargo  &  Co.  are  not 
within  the  statute.  Our  proposition  is  that  it  was  not  necessary  for 
plaintiffs  to  plead  that  Wells-Fargo  &  Co.  were  the  owner,  charterer  or 
hirer  of  the  railroad  train  or  other  vehicle  in  order  to  be  permitted  to 
show  it,  but  that  in  any  event  plaintiffs*  allegations  embraced  the  idea 
that  it  was,  and  tlie  statute  conferring  the  right  to  maintain  an  action 
for  death  embraces  such  corporations  as  Wells-Fargo  &  Co.  Waters- 
Kerce  Oil  Co.  v.  Davis,  60  S.  W.  Rep.,  453. 

The  point  sought  to  be  made  by  appellant  Wells-Fargo  &  Co.  in  its 
third  assignment  is  that  it  was  not  its  duty  to  warn  Lipscomb  of  the 
danger  of  approaching  the  depot,  because  Lipscomb  was  not  in  its 
employ.  Our  proposition  is  that  to  every  person  rightfully  approaching 
the  depot  it  owed  the  duty  of  not  exposing  him  to  such  dangers  as  those 
to  which  it  exposed  Lipscomb.  Coombs  v.  New  Bedford  Cordage  Co., 
102  Mass.,  572 ;  Oil  Co.  v.  Davis,  60  S.  W.  Rep.,  453. 

It  being  shown  by  the  undisputed  evidence  that  the  killing  of  Lips- 
comb was  the  intentional  and  wrongful  act  of  defendant's  agent,  and 
no  attempt  having  been  made  by  either  of  the  defendants,  either  in 
their  pleadings  or  proof,  to  legally  excuse  the  killing,  there  was  no  issue 
for  the  court  to  submit  to  the  jury  except  the  amount  of  damages  recov- 
erable. Croft  V.  Smith,  51  S.  W.  Rep.,  1089 ;  Railway  v.  Anderson,  17 
S.  W.  Rep.,  1039 ;  Railway  vs.  Donahoe,  56  Texas,  162 ;  Easton  v.  Dud- 
ley, 14  S.  W.  Rep.,  583;  Railway  v.  Griffith,  35  S.  W.  Rep.,  741. 

R.  De  Armond  and  W.  J.  J.  Smith,  for  defendant  in  error  the  Hous- 
ton &  Texas  Central  Railway  Company. — The  evidence  before  the  jur}*^ 
did  not  establish,  as  a  matter  of  law,  the  liability  of  the  defendant  rail- 
road company,  and  the  charge  of  the  court  invaded  the  province  of  the 
jury  to  pass  upon  the  facts,  and  was  on  the  weight  of  the  evidence,  and 
contrary  to  all  evidence.  Rev.  Stats.,  arts.  1316,  1317;  Rogers  v. 
Broadnax,  24  Texas,  543;  Railway  v.  Lee,  70  Texas,  496;  Denham  v. 
Lumber  Co.,  73  Texas,  78 ;  Railway  v.  Greenlee,  70  Texas,  553 ;  Railway 
V.  Kuehn,  70  Texas,  582;  Railway  v.  Donahoe,  56  Texas,  162;  Steam- 
boat Co.  V.  Railway,  24  Conn.,  40;  and  authorities  imder  next  proposi- 
tion. 

The  undisputed  legal  evidence  before  the  jury  affirmatively  showed 
that  the  defendant  railroad  company  was  not  liable  to  plaintiffs,  in  that 
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Moore  was  not  a  joint  agent,  and  neither  he  nor  Qatlin  was  acting  for 
■defendant  railroad  nor  within  the  scope  of  any  authority  from  it,  nor  in 
the  ordinary  course  of  their  emplojrment.  Railway  v.  Donahoe,  56 
Texas,  162 ;  Scott  v.  Railway,  32  Law.  Rep.  Ann.,  154 ;  Railway  v.  Coch- 
ran, 43  Kan.,  225;  Isaacson  v.  Railway,  94  N.  Y.,  278;  Schlopbach  v. 
Railway,  35  S.  C,  517;  Willis  v.  Railway,  72  Mich.,  160;  Allen  v.  Lon- 
don Railway,  L.  R.,  6,  Q.  B.,  65 ;  Mulligan  v.  Railway,  29  N.  E.  Rep., 
952 ;  14  Law.  Rep.  Ann.,  791 ;  Railway  v.  Gastineau,  83  Ky.,  119 ;  Ever- 
heart  v.  Railway,  78  Ind.,  292. 

If  all  of  the  evidence  before  the  jury  did  not  disprove  and  negative 
the  liability  of  the  railroad  company,  then  there  was  evidence  showing 
and  tending  to  show  that  no  fact  existed  upon  which  the  liability  of 
this  defendant  could  be  predicated,  and  the  said  charge  of  the  court  was 
thereby  on  the  weight  of  the  evidence  and  unsupported  by  any  evidence. 
Willis  V.  Hudson,  72  Texas,  598;  Heldt  v.  Webster,  60  Texas,  209; 
Ormond  v.  Hayes,  60  Texas,  182;  Willis  v.  Hudson,  63  Texas,  685. 

If  the  undisputed  legal  evidence  before  the  jury  did  not  show  that 
defendant  railroad  company  was  not  liable  to  plaintiff  under  any  phase 
-of  the  case,  then  there  was  evidence  before  the  jury  showing  and  tending 
to  show  that  this  defendant  was  not  liable  under  any  phase  of  the  case 
to  plaintiff  and  raising  issues  of  fact  as  to  this  defendant's  liability,  and 
this  defendant  had  the  right  to  have  such  issues  of  fact  submitted  to  and 
determined  by  the  jury;  whereas  the  court  by  its  said  charge  withdrew 
«uch  issues  of  fact  from  the  jury,  and  the  jury  was  precluded  from 
passing  upon  the  facts  in  evidence  upon  which  the  liability  of  this 
defendant  depended ;  and  the  said  charge  of  the  court  was  thereby  upon 
the  weight  of  the  evidence  and  deprived  this  defendant  of  a  trial  by  a 
jury,  contrary  to  the  Constitutions  of  the  State  of  Texas  and  of  the 
United  States.  Constitution  of  U.  S.,  amendment,  art.  7;  Constitu- 
tion of  Texas,  art.  1,  sec.  15;  Rev.  Stats.,  art.  3187;  and  authorities 
-cited  under  previous  propositions. 

If  all  the  evidence  did  not  show  that  this  defendant  was  not  liable  to 
plaintiffs,  then  the  pleadings  and  evidence  raised  the  issues  of  fact  as 
to  whether  J.  R.  Moore  had  authority  to  station  armed  guards  in  the 
depot  at  Rice  at  the  time  of  the  killing  of  Engineer  Lipscomb,  and  as 
to  whether  it  was  within  the  scope  of  his  authority  so  to  do,  and  as  to 
whether  it  was  within  the  ordinary  duties  of  the  station  agent  so  to  do, 
and  as  to  whether  in  so  doing  he  was  acting  for  this  defendant  or  solely 
acting  for  the  defendant  Wells-Fargo  &  Co.,  and  as  to  whether  Gatlin, 
who  shot  Lipscomb,  was  a  servant  of  this  defendant  in  the  capacity  of 
night  watchman,  or  solely  the  servant  of  Wells-Fargo  &  Co.,  or  a  mere 
volunteer,  and  as  to  whether  said  Gatlin,  if  he  was  a  servant  of  this 
defendant  in  any  capacity,  was  acting  at  the  time  of  the  killing  in  the 
scope  of  his  authority,  if  any,  and  as  to  whether  this  defenc^ant  had 
notice  of  the  presence  of  armed  guards  in  said  depot  at  said  time,  and  as 
to  whetlier  Gatlin  acted  at  the  time  of  the  killing  with  ordinary  pru- 
dence and  care,  and  as  to  whether  the  deceased  engineer  (Lipscomb) 
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acted  with  ordinary  care  and  prudence  in  the  manner  in  which  he 
approached  the  depot,  and  as  to  whether  said  Ldpscomb  exercised,  at 
that  time,  ordinary  care  for  his  own  protection,  and  as  to  whether 
said  Lipscomb  was  acting  in  the  line  of  his  duty  in  going  to  the  depot 
at  said  time;  and  there  being  evidence  before  the  jury  establishing  and 
tending  to  establish  each  of  said  issues  in  favor  of  defendant  railroad 
company,  the  charge  of  the  court  was  thereby  upon  the  weight  of  the 
evidence  and  adverse  to  the  defendant,  and  withdrew  such  issues  of  facts 
made  by  the  pleadings  and  evidence  from  the  jury,  contrary  to  the  law 
and  the  Constitutions  of  the  United  States  and  of  the  State  of  Texas. 

There  being  no  law  declaring  any  of  the  facts  in  evidence  or  acts  of 
defendant  railroad  company  negligence  per  se,  the  question  of  negli- 
gence  vel  non  of  defendant  railroad  company  was  a  question  of  fact  for 
the  jury,  and  not  of  law  for  the  court,  and  the  charge  was  thereby  upon 
the  weight  of  the  evidence  and  contrary  to  law.  Railway  v.  Hanks,  21 
S.  W.  Rep.,  948 ;  Railway  v.  Murphy,  46  Texas,  366 ;  Railway  v.  Lee,  70 
Texas,  496 ;  Denham  v.  Lumber  Co.,  73  Texas,  78 ;  Railway  v.  Greenlee,. 
70  Texas,  553;  Railway  v.  Kuehn,  70  Texas,  587;  Telegraph  Co.  v. 
Lydon,  82  Texas,  367 ;  Calhoun  v.  Railway,  84  Texas,  226 ;  and  numer- 
ous decisions  of  the  Supreme  Court  of  Texas,  cited  at  bottom  of  page 
503,  1  Sayles'  Stats. 

The  court  erred  in  refusing  this  defendant's  special  charge  asking  the 
conrt  in  substance  to  instruct  the  jury  to  return  a  verdict  in  favor  of  the 
defendant  Houston  &  Texas  Central  Railroad  Company,  in  this,  that 
the  uncontroverted  and  undisputed  evidence  showed  that  this  defendant 
was  not  liable  to  plaintiffs  in  any  event  or  under  any  phase  of  the  case. 
Railway  v.  Faber,  77  Texas,  153 ;  Washington  v.  Railway,  36  S.  W.  Rep.,. 
778;  Joske  v.  Irvine,  44  S.  W.  Rep.,  1059;  Sayles'  Ann.  Stats.,  art. 
1317,  note  29 ;  Church  v.  Railway,  16  Law.  Rep.  Ann.,  861 ;  Sherman  v. 
Railway,  72  Mo.,  62 ;  Sagers  v.  Nuchols,  3  Col.  App.,  95 ;  Scott  v.  Rail- 
way, 32  Law.  Rep.  Ann.,  154. 

That  the  knowledge  of  Moore  and  Gatlin  would  not  be  imputed  to* 
defendant  railroad  company,  see  Smith  v.  Smith,  55  S.  W.  Rep.,  546; 
Kaufman  v.  Robey,  60  Texas,  308;  Loan  Agency  v.  Taylor,  88  Texas,. 
49;  Wheeler  v.  McGuire,  2  Law.  Rep.  Ann.,  808. 

The  court  erred  in  refusing  this  defendant's  special  charge  wherein 
this  defendant  requested  the  court  to  charge  the  jury  that  in  estimating^ 
the  damages,  if  any,  they  would  not  consider  the  fact  that  deceased, 
Lipscomb,  was  a  member  of  the  church,  in  this,  that  there  was  evidence 
before  the  jury  introduced  by  plaintiffs,  over  defendant's  objection,  that 
deceased  Lipscomb  was  a  member  of  the  church  and  attended  as  often 
as  he  conld,  and  that  the  fact  that  deceased  was  a  member  of  the  church 
was  not  a  proper  element  to  be  considered  in  estimating  the  pecuniary 
value  of  his  life  to  plaintiffs. 

The  testimony  of  the  witness  Francis  offered  by  plaintiff  by  deposi- 
tion was  incompetent  and  irrelevant,  being  the  hearsay  and  opinion  of 
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the  witness  and  not  a  recitation  of  the  facts  within  his  knowledge^  and 
having  reference  to  agents  at  stations  other  than  Bice. 

The  witness  Francis  did  not  qualify  himself  to  speak  as  an  expert^  and 
the  evidence  affirmatively  showed  that  he  was  not  an  expert.  If  the 
witness  qualified  himself  as  an  expert  in  railroading^  yet  he  did  not 
qualify  himself  in  the  matter  of  the  duties  of  a  station  agent^  and  the 
inquiry  was  not  one  for  expert  testimony. 

J.  B.  Moore  was  not  the  joint  agent  of  the  defendant  railroad  com- 
pany and  the  defendant  express  company  at  Bice,  Texas,  but  only  the 
common  agent,  and  the  two  defendants  were,  as  to  said  Moore,  separate 
and  distinct  principals,  and  the  undisputed  evidence  established  this. 
Scott  V.  Bailway,  32  Law.  Bep.  Ann.,  154. 

J.  B.  Moore  had  no  authority  from  defendant  railroad  company  to 
station  armed  guards  in  the  depot,  and  it  was  not  within  the  scope  of  his 
authority,  nor  within  his  ordinary  duties,  nor  the  ordinary  course  of  his 
business  at  the  time  and  place  of  the  killing  so  to  do  as  agent  of  this 
defendant  Bogers,  Ex.  Test,  2  ed.,  32 ;  Lawson,  Ex.  and  Op.  Ev.,  2  ed., 
113,  11,  246,  242,  196;  Mclsaac  v.  Electric  Co.,  61  N.  E.  Bep.,  624;  2 
Jones  on  Ev.,  sec.  374. 

The  duties,  authority  and  powers  of  the  agent  Moore,  to  and  under 
the  defendant  railroad  company  at  Bice,  Texas,  at  the  time  Lipscomb 
was  killed,  depended  upon  the  contract  between  him  and  the  defendant 
railroad  company  solely,  and  not  upon  the  understanding  and  opinion 
of  the  witness  Francis,  whether  he  was  an  expert  or  non-expert  in  rail- 
road business,  and  the  said  testimony  of  the  witness  Francis  was  irrele- 
vant and  incompetent  Lawson,  Ex.  and  Op.  Ev.,  2  ed.,  106,  196; 
Bogers  on  Ex.  Test,  271,  32 ;  2  Jones  on  Ev.,  sec.  374. 

The  court  erred  in  refusing  to  allow  this  defendant  to  prove  by  plain- 
tiflE  Bettie  Lipscomb,  while  she  was  on  the  stand  testifying  in  her  own 
behalf,  and  while  she  was  being  cross-examined  by  this  defendant,  that 
deceased  Lipscomb  left  life  insurance  in  a  large  sum  for  the  benefit  of 
the  witness  Bettie  Lipscomb  and  the  other  plaintiffs,  and  that  the  wit- 
ness Bettie  Lipscomb  had  collected  such  life  insurance,  in  that  the  said 
proposed  evidence  was  relevant  and  material  and  proper  proof  to  go 
before  the  jury  and  to  be  considered,  both  in  estimating  the  damages,  if 
any,  for  which  this  defendant  was  liable,  if  liable  at  all,  and  in  making 
apportionment  between  plaintiffs. 

In  stationing  Gatlin  and  West  in  the  depot  at  Bice,  or  in  consenting 
for  them  to  be  there  as  watchmen  on  the  night  that  Lipscomb  was 
killed,  Moore  was  not  acting  nor  purporting  to  act  for  this  defendant, 
and  the  evidence  is  undisputed  to  this  effect,  and  his  knowledge  that 
they  were  there  will  not  be  imputed  to  defendant  railroad  company. 

Alexander  &  Thompson,  for  defendant  in  error  Wells-Fargo  Express 
Company. — ^The  right  to  maintain  a  civil  action  of  this  character  did 
not  exist  at  common  law,  and  if  any  action  exists  it  is  purely  by  virtue 
of  the  statute  of  Texas,  article  3017  (2899).     Hendrick  v.  Walton,  69 
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Texas,  192 ;  Insurance  Co.  v.  Brame,  96  XJ.  S.,  754 ;  Eden  v.  Railway,  14 
B.  Mon.,  204 ;  Whitford  v.  Railway,  23  N.  Y.,  465 ;  2  Thomp.,  Neg.,  see. 
72,  note  2. 

The  statutes  of  Texas,  subdivision  1,  article  3017  (2899),  prescribing  a 
cause  of  action  for  injuries  resulting  in  death,  can  have  no  application 
to  defendant  Wells-Fargo  &  Co.,  under  the  pleadings  and  evidence, 
because  it  was  not  alleged  or  shown  to  be  either  the  "proprietor," 
"owner,''  "charterer,"  or  "hirer"  of  any  railroad,  train,  or  other  "ve- 
hicle" or  thing  named  in  the  statute  and  in  use  on  or  in  connection  with 
the  Houston  &  Texas  Central  Railway.  Statutes  of  Texas,  1895,  art. 
3017  (2899) ;  Turner  v.  Cross,  83  Texas,  231;  Burton  v.  Railway,  61 
Texas,  527;  Hendrick  v.  Walton,  69  Texas,  195;  Hargrave  v.  Vaughn, 
82  Texas,  348;  Monongahela  Bridge  Co.  v.  Railway,  114  Pa.,  484. 

Where  the  right  to  recover  damages  occasioned  by  death  is  conferred 
by  statute  against  certain  persons  only,  the  right  can  be  asserted  and 
enforced  against  such  persons  and  none  others,  and  the  courts  are  not 
at  liberty  to  expand  the  statute  so  as  to  embrace  persons  not  therein 
enumerated.  Turner  v.  Cross,  83  Texas,  228;  Detroit  v.  Chaffee,  70 
Mich.,  80;  Dent  v.  Ross,  52  Miss.,  188;  Scott  v.  Simons,  70  Ala.,  352; 
Denn  v.  Reid,  10  Pet.,  524;  Sedg.  Stat,  and  Const.  Law,  2  ed.,  sees. 
194,  195,  219,  220. 

While  any  corporation  will  be  deemed  to  be  a  person,  within  the 
meaning  of  the  statute  (article  3017),  such  corporation,  unless  it  be 
comprised  in  subdivision  1  of  the  article,  will  only  be  deemed  liable  for 
its  own  wrongfid  acts  or  omissions  as  distinguished  from  the  acts  or 
omissions  of  its  servants  or  agents.  And  this  defendant,  having  been 
charged  with  no  negligence  in  the  employment  of  an  improper  agent,  nor 
with  a  breach  of  any  duty  owed  to  the  deceased,  it  can  not  be  held 
liable  under  subdivision  2  of  the  statute.  Fleming  v.  Loan  Co.,  27  S.  W. 
Rep.,  126 ;  Hargrave  v,  Vaughan,  83  Texas,  349 ;  Hendrick  v.  Walton, 
69  Texas,  192. 

The  duty  was  not  owed  to  deceased  (Lipscomb)  by  Wells-Fargo  &  Co., 
to  warn  him  of  the  danger  to  be  encountered  in  going  to  the  depot  of 
the  railway  company,  in  that  the  pleadings  and  evidence  do  not  impose 
such  a  duty  on  the  defendant,  Wells-Fargo  &  Co.  Because  it  is  cleariy 
shown  from  the  evidence  that  Lipscomb  was  an  absolute  stranger  to 
Wells-Fargo  &  Co.,  or  any  train  on  which  it  did  business,  and  was  a 
party  whose  existence  was  not  known  to  said  company,  much  less  the 
fact  that  he  was  in  any  jeopardy  whatsoever.  Railway  v.  Crum,  6  Texas 
Civ.  App.,  703;  Sweeny  v.  Railway,  92  Mass.,  372;  Shearm.  &  Redf., 
Neg.,  sees.  8,  9,  5  ed.;  1  Thomp.,  Neg.,  303. 

WILLIAMS,  Associate  Justice. — This  action  was  brought  by  plain- 
tifb,  the  widow  and  minor  children  of  John  Lipscomb,  to  recover  dam- 
ages for  the  killing  of  John  Lipscomb  by  persons  alleged  to  have  acted 
in  such  killing  as  the  servants  of  the  two  companies.  In  the  Distrid; 
Court,  upon  a  trial  before  a  jury,  a  verdict  for  the  plaintiflEs  against  both 
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companies  was  directed,  the  only  question  left  to  the  jury  being  as  to  the 
amount  of  the  damages.  Upon  appeal  to  the  Court  of  Civil  Appeals, 
it  was  held  by  that  court  that  the  express  company  was  not  shown  to 
be  one  of  the  classes  of  persons  made  liable  by  the  statute  for  a  killing 
by  its  servants,  and  that  the  railroad  company  was  not  made  liable  for 
the  killing  in  question  by  its  servants,  held  to  have  been  an  intentional 
and  not  a  negligent  one,  without  allegation  and  proof  of  the  unfitness 
of  such  servants;  and  the  judgment  of  the  District  Court  was  reversed 
and  the  cause  remanded.  This  writ  of  error  was  granted  upon  the 
allegation  in  the  application  of  the  plaintiffs  that  the  decision  of  the 
Court  of  Civil  Appeals  practically  settled  the  case  against  them,  and 
all  the  questions  raised  on  the  appeal  are  before  this  court 

The  evidence  showed  that  Lipscomb  was  shot  at  the  station  of  the 
railroad  company  at  Bice  about  5  o^clock  in  the  morning  of  October 
10,  1899,  by  one  Qatlin,  who  had  been  stationed  in  the  building  by  one 
Moore,  the  station  agent  of  the  railroad  company  and  the  local  agent, 
also,  of  the  express  company,  to  keep  watch  for  and  catch  burglars. 
The  station  had  been  entered  several  times  and  goods  in  the  possession 
of  the  express  company  had  been  stolen,  and  Moore,  for  several  nights 
before  the  killing  of  Ldpscomb,  had  kept  watch  in  the  station  until 
12  or  1  o^clock  and  had  caused  Gatlin  and  one  West  to  arm  themselves 
and  guard  the  station  for  the  remainder  of  the  night  His  only  instruc- 
tions to  them  were  to  catch  the  burglars.  Lipscomb  and  Davenport 
were  the  engineer  and  fireman,  respectively,  upon  a  freight  train  of 
the  railroad  company  which  was  traveling  northward  through  Rice  to 
Ennis.  At  a  point  south  of  Bice  the  boiler  became  so  impaired  as  to 
render  it  impracticable  to  carry  the  train  through,  and,  upon  tele- 
graphic orders  from  headquarters  at  Ennis,  those  in  charge  of  it  left 
the  cars  composing  the  train  at  one  of  the  stations  and  proceeded  north- 
ward with  only  the  engine  and  caboose.  When  Rice  was  reached,  the 
boiler  had  failed  so  that  it  was  impossible  to  carry  it  further,  and- the 
engine  and  caboose  were  carried  past  the  station  and  backed  into  the 
switch  north  of  it.  The  engineer  and  fireman  then  went  together  to 
the  station  to  report  the  condition  and  get  orders,  which,  according  to 
some  of  the  evidence,  was  in  the  line  of  their  duty.  Finding  the  doors 
of  the  waiting  room  locked,  they  went  to  the  window  and  made  a  noise 
which  awakened  Gatlin,  who,  with  West,  was  asleep  in  the  room,  and  he, 
mistaking  them  for  burglars,  fired  his  gun  at  Lipscomb,  whom  he  saw 
at  the  window,  and  inflicted  the  wounds  from  which  he  died.  The  acts 
and  appearance  of  Lipscomb  and  Davenport  immediately  preceding  the 
shooting  are  told  in  detail  by  the  witnesses  with  some  differences,  the 
purpose  on  the  one  hand  being  to  show  that  there  was  nothing  to  occasion 
Gatlin^s  mistake,  and  on  the  other  hand,  to  show  that  the  appearance  and 
movements  of  the  parties  were  such  as  to  reasonably  justify  his  belief 
that  they  were  burglars  trying  to  enter  the  depot,  and  that,  just  before 
he  fired,  the  party  at  the  window,  Lipscomb,  was  preparing  to  shoot 
hinL 
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No  notice  had  been  given  to  employes  of  the  presence  of  armed  guards 
in  the  station  or  of  any  dangers  to  be  encotmtered  in  approaching  it  at 
night.  Some  of  the  evidence  tends,  however,  to  show  that  Rice  was 
ndt  a  night  office,  that  the  operator  was  not  expected  to  be  there  at  such 
hours  as  that  at  which  Lipscomb  went  to  it,  that  it  was  the  duty  of 
conductors  to  attend  to  such  matters,  and  that  the  one  in  charge  of  this 
train  did  not  go  to  this  office  because  he  knew  the  operator  would  not 
be  there. 

Moore  was  paid  a  salary  by  the  railroad  company  for  his  services 
to  it,  and,  as  compensation  for  his  services  to  the  express  company,  re- 
ceived a  commission  upon  moneys  taken  in  for  it  While  he  wa«i  the 
common  agent  of  the  two  companies,  he  was  not  employed  by  them 
jointly,  but  his  ordinary  duties  to  one  were  distinct  from  those  due  to 
the  other.  Whether  or  not  he  was  authorized  to  employ  guards  for 
such  purposes  as  that  for  which  he  secured  the  services  of  Oatlin  and 
West,  and,  if  so,  whether  he  in  fact  employed  them  in  behalf  of  either 
or  both  of  the  companies  and  of  which  one,  were  disputed  questions  in 
the  trial. 

There  was  the  testimony  of  one  witness,  of  the  admissibility  of  which 
we  shall  treat  further  on,  which  tended  to  show  that  lyioore's  authority 
as  station  agent  embraced  that  of  enlisting  the  aid  of  others  to  guard 
and  protect  the  station  and  other  property  in  his  charge.  Besides  this^ 
there  was  no  evidence  which  went  further  tlian  to  show  that  it  was 
Moore's  duty  and  that  he  had  the  authority,  himself,  to  take  care  of 
the  property  and  secure  it  against  depredation ;  and  there  was  direct  tes- 
timony that  he  and  other  station  agents  were  not  empowered  to  employ 
extra  help  for  any  purix)6e  without  the  permission  of  their  superiors^ 
which  was  not  obtained  in  this  instance. 

Gatlin  had  previously  worked  at  intervals  about  the  station  in 
handling  freight,  but  was  not  a  regular  employe  for  any  purpose,  nor 
was  West.  They  were  not  hired  by  Moore,  but  volunteered  their  services 
to  aid  him  in  catching  the  burglars.  Nothing  was  said  between  the 
parties  to  indicate  that  they  Were  employed  for  the  one  company  or 
the  other,  but  their  services  were  simply  accepted  by  Moore  in  the 
general  way  stated,  and  he  assisted  them  in  procuring  arms. 

The  evidence  does  not  show  that  any  of  the  cars  used  by  the  express 
company  belonged  to  it  or  that  it  had  hired  or  chartered  any  of  them 
or  that  it  had  the  exclusive  actual  control  of  any  of  them.  The  cars 
used  by  it  were  in  the  trains  run  by  the  railroad  company  and  were 
owned,  carried,  and  controlled  by  the  latter  company,  except  that  the 
express  company,  under  contract  with  the  railroad  company,  had  a  par- 
ticular car  in  the  train,  or,  if  its  business  did  not  require  a  whole  car,  a 
portion  of  one,  provided  for  its  use,  to  be  occupied  by  its  agent  with 
the  matter  carried  by  it.  There  was  no  pleading  or  evidence  that  this 
company  owned  or  had  chartered  or  hired  any  other  vehicle.  Under  the 
contract,  the  express  company  also  had  the  right  to  receive  and  store  its 
Vol.  IJCXXXV.  Supreme— 2 
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goods  in  the  depot  building  and  to  have  its  agent  transact  its  business 
there  so  as  not  to  interfere  with  the  business  of  the  railroad  company. 

We  are  of  the  opinion  that  the  Court  of  Civil  Appeals  properly  held 
that  the  pleading  and  evidence  failed  to  show  that  the  express  company 
was  liable,  for  the  reason  that  it  is  not  made  to  appear  that  such  com- 
pany comes  within  the  provisions  of  the  statute  giving  actions  for 
injuries  resulting  in  death;    Bev.  Stats.,  art  3017. 

The  first  subdivision  of  the  article  referred  to  gives  such  an  action 
^Vhen  the  death  is  caused  by  the  negligence  or  carelessness  of  the  pro- 
prietor, owner,  charterer  or  hirer  of  any  railroad,  steamboat,  stage  coach, 
or  other  vehicle  for  the  conveyance  of  goods  or  passengers;  or  by  the 
unfitness,  negligence  or  carelessness  of  their  servants  or  agents.^'  The 
express  company  is  not  shown  to  be  either  one  of  these.  The  most  that 
is  pleaded  and  proved  is  that  it  had  engaged  space  on  cars  otherwise 
wholly  controlled  by  the  railroad  company,  in  which  goods,  in  charge 
of  its  agents,  were  transported  by  the  latter  company.  No  sense  of 
any  of  the  words  used  in  this  subdivision  of  the  statute  woiQd  include  it 
It  is  true,  other  provisions  of  the  statute  declare  express  companies  to 
be  common  carriers,  but  article  3017  does  not  create  tiie  liability  against 
common  carriers  eo  nomine,  but  only  declares  it  against  the  classes 
named. 

The  second  subdivision  gives  an  action  when  the  death  is  caused  by 
the  wrongful  act,  negligence,  unskillfidness  or  default  of  another. 

It  is  held  in  the  case  of  Hendrick  v.  Walton,  69  Texas,  192,  upon  full 
consideration,  that  this  gives  no  action  against  the  principal  or  master 
for  a  death  caused  by  the  act  of  the  agent  or  servant;  and  although  it 
is  held  in  Fleming  v.  Texas  Loan  Agency^  87  Texas,  239,  that  under 
this  subdivision  a  corporation  may  be  made  responsible  for  a  death 
caused  by  its  own  act  or  omission,  this  in  no  way  changes  the  rule  stated 
in  the  former  case.  The  only  contention  here  is  that  the  express  com- 
pany should  be  held  liable  for  the  act  of  its  servants. 

The  action  must  stand  or  fall  by  the  terms  of  the  statute,  which  can 
not  be  extended  to  include  cases  omitted  from  its  provisions.  Turner  v. 
Cross,  83  Texas,  218.  The  plaintiffs  have  admitted  in  their  application 
for  writ  of  error,  in  order  to  give  jurisdiction  to  this  court  over  a  re- 
versed and  remanded  cause,  that  they  can  produce  no  additional  facts 
to  make  a  case  against  the  express  company;  and  it  is  therefore  the 
duty  of  this  court  to  render  finid  judgment  in  favor  of  that  company. 

The  railroad  company  is  made  lis^le  for  a  death  caused  by  its  own 
n^ligence  or  that  of  its  servants,  and  the  next  question  is  as  to  the  cor- 
rectness of  the  holding  of  the  Court  of  Civil  Appeals,  as  matter  of  law, 
that  the  shooting  of  Lipscomb  was  the  willful  and  intentional  act  of 
Gatlin,  and  that  therefore  the  railroad  company  is  not  responsible  for  it 
In  discussing  this  question,  we  shall  assume  for  the  present  that  Qatlin 
was  the  servant  of  the  railroad  company. 

The  statute  making  such  company  responsible  for  the  negligence  of 
its  servants  at  once  brings  into  consideration  the  relation  of  master  and 
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serrsBk  and  some  part,  at  leasts  of  the  oommon  law  goTeming  that  relar 
tioiL  The  master  or  principal  is  made  responsible  for  the  negligence  of 
the  servant  or  agent — that  is,  for  negligence  of  the  latter  happening 
▼hile  they  are  acting  in  such  capacity.  The  rule  of  respondeat  superior, 
to  some  extent  at  least,  is  thus  imported  by  the  statute  into  sudi  cases. 
As  it  is  established  by  the  better  authorities  and  enforced  in  this  court, 
that  rule  does  not  make  the  responsibility  of  the  master  depend  on  the 
question  whether  an  injury  inflicted  by  the  Bervant  was  willful  and  in- 
tentional or  unintentional,  but  upon  the  question  whether  the  servant, 
when  he  did  the  wrong,  acted  in  the  prosecution  of  the  master's  business 
and  within  the  scope  of  his  authority,  or  had  stepped  aside  from  that 
business  and  done  an  individual  wrong.  Railway  v.  Cooper,  88  Texas, 
610,  and  authorities  there  cited;  Haehl  v.  Wabash,  etc..  Railway,  119 
Mo.,  325.  There  is  much  authority,  however,  for  the  proposition  that, 
under  the  common  law,  the  master  is  not  liable  for  the  malicious  and 
intentional  torts  of  the  servant,  although  committed  while  engaged  in 
forwarding  the  master's  business;  and  it  is  by  no  means  clear  that  the 
rule  of  respondeat  superior  as  first  stated  is  made  to  apply  in  its  full 
force  in  actions  given  by  our  statute  for  injuries  resulting  in  death.  As- 
suming for  the  purposes  of  this  case  that  it  does  not,  and  that  a  killing  by  a 
servant  which  is  willful  and  not  negligent  is  not  within  the  statute,  it 
is  still  true  that  if  the  killing  in  question  can  be  regarded  as  a  negligent 
one,  there  is  a  case  for  the  determination  of  the  jury  imder  the  statute. 
The  servant  acts  for  the  master  in  executing  instructions  or  rendering 
•orice.  If  he  does  this  without  the  exercise  of  due  care,  he  is  guilty  of 
negligence.  The  act  which  he  does  may  be  intentional,  but  if  it  is  done 
without  ttie  observance  of  precautions  necessary  to  a  due  execution  of 
his  instructions  or  exercise  of  his  authority,  this  absence  of  care  makes 
his  act  a  n^ligent  one.  In  the  present  case,  Oatlin's  instruction  was  to 
watch  the  station  and  catch  burglars.  This  necessarily  involved  the 
exercise  of  the  discrimination  necessary  in  distinguishing  burglars  from 
innocent  persons,  and  in  making  the  arrest  and  determining  the  degree 
of  force  called  for  by  the  circumstances.  If,  through  want  of  proper 
care,  he  mistook  Lipscomb  for  a  burglar  and  used  a  degree  of  force  not 
justified  by  the  situation,  his  act  may  justly  be  deemed  a  negligent  exer- 
cise of  the  authority  derived  from  his  master. 

This  view  is  sustained  by  both  classes  of  authorities  just  referred  to. 
McManus  v.  Crickett,  1  East,  67;  Croft  v.  Alison,  4  Bam.  &  Aid.,  590. 

In  the  latter  case,  the  doctrine  is  thus  stated :  **If  a  servant  driving 
a  carriage,  in  order  to  effect  some  purpose  of  his  own,  wantonly  strike 
the  horses  of  another  person  and  produce  the  accident,  the  master  will 
not  be  liable.  But  if,  in  order  to  perform  his  master's  orders,  he  strikes 
but  injudiciously  and  in  order  to  extricate  himself  from  a  difficulty, 
that  will  be  negligent  and  careless  conduct  for  which  the  master  will 
be  liable,  being  an  act  done  in  pursuance  of  the  servant's  employment.^ 
In  tfiat  case,  the  act  of  the  servant  in  striking  the  horses  was  inten- 
tiond,  but,  as  it  was  ^Hnjwdiciously*^  done,  it  was  held  that  it  was  also 
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a  negligent  performance  of  his  duty  as  servant.  It  seems  to  us  that 
this  brings  the  case  of  a  shooting  by  a  servant,  which  was  intentionally 
done  because  of  mistake  resulting  from  want  of  proper  care  in  carrying 
out  the  master's  orders,  within  the  word  negligence  used  in  the  statute 
The  act  is  negligent  because  it  is  a  careless  performance  of  the  duty  of 
the  servant.  We  are  therefore  of  the  opinion  that  the  Court  of  Civil 
Appeals  took  an  erroneous  view  of  this  question. 

We  are  also  of  the  opinion  that  the  trial  judge  erred  in  directing  a 
verdict  for  the  plaintiff,  since  there  were  several  questions  of  fact  which 
the  parties  had  the  right  to  have  the  jury  pass  on.  One  of  these  was 
the  question  whether  or  not  Gatlin  was  the  servant'of  the  railroad  com- 
pany. That  Moore  was  its  servant  and  had  the  authority  to  represent 
and  act  for  it  in  guarding  the  depot  and  the  property  in  it  may  be  con- 
ceded. It  does  not  follow  that  he  had  authority  to  employ  for  it  other 
servants  and  substitute  them  in  his  place.  No  implication  of  such 
power  of  employment  would  arise  from  the  mere  fact  that  he  himself 
could  have  done  the  things  which  he  engaged. them  to  do.  On  the  con- 
trary, it  would  have  to  be  proved  as  a  fact  that  he  had  received  such 
power  from  his  employer,  and  whether  he  had  or  not  was  a  controverted 
question  upon  which  the  jury  would  have  to  pass.  Woods'  Mast,  and 
Servt.,  185.  We  can  not  anticipate  the  evidence  upon  another  trial, 
but  it  may  be  proper  also  to  submit  to  the  jury,  among  others 
which  need  not  be  discussed,  the  question  whether,  if  Moore  had 
authority  to  employ  the  guards,  they  were  employed  in  behalf  of  the 
railroad  company  or  of  the  express  company  only.  If  it  was  Moore's 
duty  to  the  railroad  company  to  dc  that  which  he  allowed  Gatlin  and 
West  to  do,  and  if  he  had  authority  from  such  company  to  so  employ 
them  and  they  were  thus  discharging  a  duty  which  Moore  owed  to  it, 
the  fact  that  they  were  not  to  be  paid  would  not  be  material. 

A  distinct  ground  upon  which  It  is  claimed  that  the  railroad  com- 
pany would  be  liable  is  that  it  owed  to  its  servants  the  duty  of  giving 
to  the  guards  such  information  and  instruction  as  would  protect  the 
other  servants  against  danger  in  going  to  the  station,  and  also  of  giving 
to  such  other  servants  warning  of  the  presence  of  such  danger.  This  is 
a  theory  that  should  have  been  submitted  to  the  jury,  but  the  facts  were 
not  such  as  authorized  the  court  to  declare  a  liability  as  matter  of  law. 
Whether  or  not  such  instructions  and  warning  were  called  for  was  a 
question  for  the  jury  and  depended  upon  the  further  questions,  whether 
or  not  the  presence  of  other  employes  and  danger  to  them  at  the  depot 
ought  reasonably  to  have  been  foreseen  by  the  company,  and  whether 
or  not  the  omission  of  such  precautions  constituted  negligence  of  which 
the  shooting  of  Lipscomb  was  the  proximate  result.  Railway  v.  Bigham^ 
90  Texas,  225;  Dawson  v.  St.  Louis,  etc.,  Co.,  94  Texas,  424.  In 
determining  this  issue,  the  knowledge  of  Moore  that  the  guards  were  in 
the  station  for  the  purpose  for  which  they  were  put  there  would  be 
treated  as  the  knowledge  of  the  railroad  company,  whether  the  guards 
were  its  servants  or  not.     He  represented  the  company  in  keeping  the 
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station,  and  if  a  condition  of  such  peril  to  employes  existed  there,  from 
anj  cause,  as  required  him  in  the  exercise  of  ordinary  care  for  their 
safety  to  take  measures  for  their  protection,  his  omission  to  do  so  would 
be  the  omission  of  a  duty  owed  by  the  master  to  the  servants,  for  which 
it  would  be  liable. 

Many  other  grounds  were  urged  in  the  Court  of  Civil  Appeals  for  the 
reversal  of  the  judgment  of  the  District  Court,  of  which  such  as  may  be 
of  importance  in  another  trial  will  be  considered. 

One  Francis  testified  as  to  the  authority  and  duties  of  railroad  station 
agents,  giving  them,  in  general,  as  they  have  been  above  stated,  and 
added:  *1n  the  event  the  local  or  station  agent  at  such  depot  should 
have  reasonable  grounds  for  believing  the  depot  of  which  he  was  in 
charge  was  about  to  be  robbed  or  burglarized  of  freight  or  express  matter, 
if  any  therein,  or  was  about  to  be  stolen,  he  should  watch  the  property 
himself,  and  if  he  thought  it  necessary,  he  could  hire  others  to  care  for 
and  protect  it."  The  form  of  this  statement  indicates  that  it  is  a  mere 
opinion  or  deduction  of  the  witness  from  the  duties  generally  incumbent 
upon  agents,  and  not  the  statement  of  a  fact  which  he  had  observed  or 
knew.  As  an  opinion,  it  was  not  admissible.  The  evidence  indicates 
that  the  duties  and  authority  of  station  agents  are  largely  evidenced  by 
usage  rather  than  by  express  contract  or  instructions,  and  the  witness, 
after  testifying  that  he  was  familiar  with  these  usages,  could  properly 
state,  as  he  did,  what  powers  he  had  known  such  agents  to  exercise 
habitually;  but  it  was  not  competent  for  him  to  deduce  from  what  he 
had  seen  the  possession  of  further  powers  of  the  exercise  of  which  he  had 
not  known.  The  question  of  authority  vel  non  was  one  of  fact  to  be 
determined  by  the  jury  and  not  proved  by  the  opinions  of  witnesses.  This 
win  dispose  also  of  the  assignments  upon  the  exclusion  of  answers  of 
Daffan  and  Smith  upon  the  same  subject. 

Upon  the  measure  of  damages,  evidence  that  deceased  was  a  member 
of  the  church  and  did  not  use  profane  language  was  too  remote  to  be 
of  value  in  determining  the  pecuniary  loss  of  plaintiflFs. 

The  court  did  not  err  in  excluding  evidence  that  plaintiffs  had  re- 
ceived money  upon  policies  of  insurance.  This  court  has  heretofore 
passed  upon  that  question  in  considering  applications  for  writs  of  error 
in  the  cases  of  Railway  v.  Rasberry,  34  Southwestern  Reporter,  794, 
and  Railway  v.  Weaver,  41  Southwestern  Reporter,  846,  and  has  held 
that  such  evidence  is  not  admissible. 

The  judgment  of  the  Court  of  Civil  Appeals,  so  far  as  it  reverses 
the  judgment  of  the  District  Court,  is  affirmed;  judgment  is  here  ren- 
dered in  favor  of  Wells-Fargo  Express  Company;  and  the  cause  between 
the  plaintiffs  and  the  other  defendant  is  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Reversed  and  rendered  in  part  and  remanded  in  part. 
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Ellis  County  v.  T.  P.  Thomfsok. 

No.  1033.    Decided  November  4,  1001. 

l.-^Jiiri8dictioiir— Amount— Fraud. 

The  fact  that  less  than  the  amount  necessary  to  give  the  court  jurisdiction 
was,  upon  the  construction  of  a  difficult  statute,  held  to  be  legally  recoverable, 
does  not  tend  to  prove  fraudulent  claim  of  a  larger  amoimt  by  plaintiff  in 
order  to  give  the  court  jurisdiction.     (P.  26.) 

8.—- Fees  of  Office— Construction  of  Statute. 

A  county  clerk  in  a  coimty  where  more  tlian  7500  votes  were  cast  was 

entitled  to  retain  out  of  fees  of  office  collected,  in  addition  to  his  maximum 
salary  of  $2500  and  the  amoimt  paid  to  his  deputies,  one-fourth  of  the  excess 
of  such  fees  over  the  pay  of  himself  and  deputies, — ^not  one-fourth  of  the 
excess  over  his  own  saliury.    Act,  June  16  and  19,  1897,  sees.  10,  11,  12 — ^Batts*^ 

Dig.,  arts.  2495c,  2495d,  2495e— construed.     (Pp.  26-34.) 

9. — ^Fees  of  Office — Collection — Commissions. 

The  "officer  to  whose  office  the  fees  accrued,"  authorized  by  the  statute 
(Batts'  Rev.  Stats.,  art.  2495d)  to  collect  same,  is  the  incumbent  at  the  time 
of   their  collection,  not  the   ex-officer  during  whose   term   of  office   the   fees 

accrued;  and  the  latter  is  not  entitled  to  the  commission  allowed  by  law,  for 

collecting  them  after  going  out  of  office.     (P.  29.) 

4. — Same. 

The  "fees  of  all  knids"  (Batts*  Rev.  Stats.,  art.  2495c),  out  of  which 
obIj  a  maximum  amount  is  to  be  retained  by  the  officer,  embrace  everything- 
not  specially  excepted  by  the  statute;  compensation  for  ex-officio  services 
allowed  by  the  commissioners  court  and  fees  in  suits  to  collect  taxes  are  so- 
excepted, — ^but  not  conmiissions  on  fees  collected.     (P.  29.) 

5. — Statutory  Construction. 

Effect  of  the  general  intention  on  the  face  of  an  act  to  restrict  rather 

than  enlarge  the  rights  of  officers,  upon  the  construction  of  the  language  of  a 
particular  part,  considered;  also  the  effect  of  one  section  on  the  construdbion  of 
the  language  of  another.     (Pp.  31-33.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an 
appeal  from  Ellis  County. 

Ellis  County  sued  Thompson  and  appealed  from  a  judgment  for 
defendant,  on  afiSrmanee  of  which  the  county  obtained  writ  of  error. 

Jach  Beall  and  T.  B,  'Williams,  for  plaintiff  in  error. — Section  10  of 
the  act  says,  that  in  a  certain  class  of  counties  the  county  clerk  shall 
receive  $2500  as  a  maximum  salary  and  "in  addition  thereto  one-fourth 
of  the  excess  of  the  fees'^  collected  by  him.  "Excess**  over  what?  The 
statute  itself  does  not  say.  The  statute  elsewhere  provides  for  the  hire 
of  deputies  and  their  pay.  It  further  provides  that  the  clerk  shall  pay 
to  the  county  treasurer  all  fees  collected  by  him  in  excess  of  the  maxi- 
mum salary  allowed  and  one-fourth  of  the  excess  of  the  maximum 
amount  allowed  for  their  services  and  for  the  services  of  their  deputie& 
or  assistants  hereinafter  provided  for. 

We  submit  that  from  the  language  used  the  interpretation  contended 
for  by  appellant  is  the  proper  one.  But  if  this  be  denied,  then  how 
should  the  interpretation  be  reached  ?     Evidently  by  regarding  the  rules- 
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laid  down  in  the  books,  viz.,  look  to  the  old  law,  the  evil  and  the  remedy 
for  the  purpoee  of  arriving  at  the  intent  of  the  legislature,  and  give  to 
it  that  interpretation  which  will  effect  that  purpose  rather  than  which 
would  defeat  it. 

We  invoke  the  pardon  of  the  court  in  sajring  that  the  writer  of  this^ 
while  the  original  Wayland  fee  bill  was  before  the  committee,  first  put 
upon  it  an  amendment  giving  to  the  oflScer  an  interest  in  the  "excess*^  of 
fees  collected.  It  will  be  readily  seen  that  this  served  a  double  purpose* 
It  added  to  the  salary  of  the  oflBcer,  it  is  true,  but  it  also  was  a  guaranty 
to  the  county  that  the  oflBcer  would  be  vigilant  in  the  exercise  of  his  duty 
as  an  oflScer  and  in  charging  and  collecting  fees.  Without  some  such 
provision  after  the  receipts  of  oflftce  amounted  to  a  suflBcient  sum  to  pay 
the  maximum  salary  and  the  expenses  of  the  oflSce  there  would  be  danger 
that  the  oflScer  would  become  negligent  in  the  performance  of  his  duties 
to  the  public  or  indifferent  to  the  necessity  of  diligently  charging  and 
collecting  the  fees  of  his  oflSce,  and  we  venture  the  suggestion  that  the 
latter  consideration  was  the  one  responsible  for  the  presence  of  this  pro» 
vision  in  the  law  rather  than  a  desire  to  add  to  the  fees  of  the  oflScers, 
and  we  also  opine  that  the  construction  given  by  the  Court  of  Appeals 
was  never  remotely  hinted  at  by  anyone  during  the  consideration  of  this 
measure  by  the  Legislature. 

The  construction  given  to  this  law  by  the  Court  of  Civil  Appeals 
involves  a  contradiction.  It  says  that  the  appellee  herein  is  entitled 
to  $1072.32  in  addition  to  his  maximum  salary  of  $2500,  because  the 
first  amoimt  is  one-fourth  of  the  "excess.^*  It  further  says  the  county 
is  entitled  to  nothing  because  there  is  a  deficit,  bv  calculation  amounting 
to  $641.06.  These  are  contradictory  terms,  and  can  not  well  exist 
together.    There  can  not  be  both  an  "excess'^  and  a  "deficit.^' 

TempJeton  &  Harding  and  Finley,  Etheridge  dc  Knight,  for  defend- 
ant  in  error.  (Prom  argument  on  motion  for  rehearing). — ^This  court 
in  its  opinion  has  subordinated  the  plain  language  of  section  10  to  Ian- 
gnage  contained  in  section  11.  The  language  used  in  section  11  is  by 
the  court  treated  as  an  interpretation  of  language  used  in  section  10. 
Inasmuch  as  the  language  used  in  section  10  is  plain,  and  needs  no  inter- 
pretation so  far  as  its  own  terms  be  concerned,  it  is  suggested  that  noth- 
ing short  of  an  absolute  inconsistency  between  the  two  provisions  and  a 
clear  intention  that  the  provision  of  section  11  should  limit  and  control 
the  effect  to  be  given  the  language  in  section  10,  would  justify  the  court 
in  forcing  the  expression  of  section  10  to  yield  to  section  11.  It  is  a 
canon  of  construction  that  there  exists  a  presumption  against  incon- 
sistency.    Black  on  Interp.  of  Laws,  p.  98,  sec.  44. 

It  should  be  remembered  that  section  11  of  the  act  is  subsidiary  in 
character;  it  deals  with  neither  of  the^objects  embraced  in  the  title  of 
the  act,  but  relates  to  the  matter  of  excess  in  fees,  and  the  duty  of  oflBcers 
in  relation  thereto.  The  particular  clause  in  question,  and  to  which 
the  court  has  given  controlling  effect,  simply  gives  direction  as  to  the 


Digitized  by  VjOOQ IC 


24  95  Texas  Eepobts.  [November, 

payment  of  the  excess  into  the  county  treasury,  and  manifestly  in  so  far 
as  it  touches  the  question  of  the  amount  of  compensation  allowed  to 
ofl&cers,  does  so  only  by  incidentally  reiterating  the  compensation 
allowed  under  section  10,  by  way  of  pointing  to  the  excess  to  be  paid 
into  the  treasury.  i 

The  clause  is  clumsy  and  more  or  less  involved,  but  it  is  patent  that 
the  effort  was  to  state  that  the  pay  allowed  ofl&cers  and  the  pay  allowed 
deputies  was  to  be  taken  out  of  the  whole  sum  of  fees  collected  and  the 
excess  of  such  fees  turned  into  the  county  treasury.  The  whole  question 
of  doubt  arises  out  of  the  attempt  to  restate  the  amount  allowed  oflScers 
so  as  to  get  at,  by  a  process  of  elimination,  the  excess  to  be  paid  into  the 
county  treasury.  The  court  seems  to  attach  much  importance  to  the 
fact  that  the  term  "maximum  amount,"  as  used  in  this  section,  refers 
to  the  stated  amount  of  $2500.  In  our  judgment,  this  fact  does  not 
lead  necessarily,  nor  even  fairly,  to  the  construction  which  the  court 
has  given  the  statute.  Treating  the  clause  as  directing  the  officer  to 
pay  into  the  county  treasury  an  excess  of  the  fees  collected,  and  as  point- 
ing out  the  method  of  determining  the  excess  by  reason  of  the  fact  that 
the  element  of  deputies^  pay  has  just  been  introduced,  we  have  no  diflS- 
culty  in  reaching  the  conclusion  that  the  sentence  means,  that  the  excess 
which  is  to  be  paid  into  the  county  treasury  was  the  sum  remaining 
after  taking  from  the  total  sum  of  all  the  fees  collected  the  several  items 
in  the  order  named  in  said  section,  viz:  1.  The  $2500.  2.  The  one- 
fourth  of  the  remaining  sum.  3.  The  sum  of  the  deputies'  salaries; 
the  balance  to  constitute  the  excess  to  be  paid  into  the  county  treasury. 

We  think  the  construction  given  to  this  particular  clause  by  the  court 
may  have  been  in  some  degree  led  to  by  the  fact  that  the  court  treats 
this  part  of  section  11  as  directing  the  officers  to  retain  a  certain  portion 
of  the  fees  collected,  while  the  fact  is,  that  it  is  a  direction  to  pay  into 
the  county  treasury  a  certain  sum  as  an  excess  which  is  to  be  arrived  at 
by  a  process  of  reduction  and  elimination. 

To  make  our  contention  clear  and  simple,  we  think  the  clause 
intended  to  mention  three  sums  by  which  the  total  sum  of  fees  collected 
is  to  be  reduced  before  the  excess  is  determined  which  is  required  to  be 
paid  into  the  county  treasury.  Naturally  the  Legislature  would  place 
these  sums  in  the  order  in  which  they  are  provided  for  in  the  act. 
Already  in  section  10  it  has  been  provided  that  the  clerks  should 
receive  a  stated  sum  of  $2500,  and  the  further  sum  of  one-fourth  of  the 
excess  of  the  fees  collected  over  this  $2500.  In  the  eleventh  section,  for 
the  first  time,  the  further  element  of  deputies'  fees  to  be  provided  for  in 
the  next  section,  is  introduced  and  is  necessary  to  be  noticed,  and  it  is 
mentioned  as  the  third  element  to  reduce  the  total  sum  of  the  fees  col- 
lected before  the  excess  could  be  created  to  which  the  county  would  be 
entitled.  While  the  language  is^not  clear,  it  seems  to  us  that  this  con- 
struction of  it  accords  with  the  expression  of  the  section  itself,  and 
places  this  section  in  entire  harmony  with  section  10,  under  its  literal 
construction. 
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It  is  a  canon  of  construction  that  where  one  portion  of  a  section  of 
a  statute  is  clear  and  definite,  and  another  doubtful  and  susceptible  of 
more  than  one  construction,  the  latter  must  yield  and  be  made  to  con- 
form to  the  former.    Suth.  on  Stat.  Const.,  p.  313,  sec.  237. 

From  still  another  view  we  think  it  can  be  clearly  demonstrated  that 
this  court's  construction  should  not  obtain.  Section  10  of  the  act  allows 
designated  officers  in  certain  counties  "an  amount  not  exceeding  $2500 
per  annum ;  and  in  addition  thereto  one-fourth  of  the  excess  of  the  fees 
collected  by  the  officers  respectively.'^  Section  11  (first  sentence)  pro- 
Tides  that  "the  amounts  allowed  to  each  officer  mentioned  in  section  10 
of  this  act  may  be  retained  out  of  the  said  sums  of  money,"  but  out  of 
all  the  fees  collected  by  him  there  might  be  an  excess  over  the  amounts 
allowed  the  officer  and  the  amounts  allowed  for  their  deputies,  and  it  is 
natural  that  the  law  should  provide  for  the  disposition  to  be  made 
of  such  excess. 

In  section  11  that  excess  is  attempted  to  be  defined  and  the  officers 
directed  to  pay  such  excess  *^  the  county  treasurer  of  the  county  where 
the  excess  occurs."  We  now  invite  the  court's  attention  to  the  clause 
of  section  11,  the  proper  construction  of  which  is  in  dispute,  and  ask 
that  such  clause  be  considered  in  the  light  of  other  sections  of  the  act 
heretofore  quoted.  The  clause  reads:  "And  all  fees  collected  by  the 
officers  named  in  section  10  of  this  act  during  the  fiscal  year,  in  excess 
of  the  maximum  amount  allowed  and  one-fourth  of  the  excess  of  the 
maximum  allowed  for  their  services,  and  for  the  services  of  their  depu- 
ties and  assistants  hereinafter  provided  for,  shall  be  paid  to  the  county 
treasurer  of  the  county  where  the  excess  occurs.'^  Under  any  construc- 
tion given  this  clause  the  words  "the  amount  allowed,'^  or  their  equiva- 
lent, is  to  be  understood  before  the  phrase  "for  the  services  of  their  dep- 
uties or  assistants  hereinafter  provided  for.'^ 

BEOWN,  ASSOCLA.TE  Justice. — From  the  opinion  of  the  Court  of 
Civil  Appeals  we  copy  the  following  findings  of  fact : 

"T.  F.  Thompson  was  county  clerk  of  EUia  County  from  December  1, 
1897,  to  November  23,  1898.  Ellis  County  cast  as  many  as  7500  votes 
at  the  presidential  election  held  in  1896.  Thompson  collected  in  cash 
from  all  sources  as  fees  earned  by  said  office  during  the  time  he  was 
clerk  $6886.70,  less  a  credit  of  $136.10  for  error  and  stamps  allowed, 
leaving  $6760.60.  He  also  collected  commission  on  fines,  $190.55. 
There  were  delinquent  fees  at  the  time  he  went  out  of  office,  $1294.61, 
of  which  he  has  since  collected  $239.55,  and  there  is  in  the  hands  of  the 
present  clerk  $167.50  not  yet  paid  over  to  Thompson.  Thompson  paid 
out  for  assistants  and  deputies  appointed  as  required  by  law,  $4151.59." 

In  accordance  with  the  requirements  of  the  statute,  Thompson  made 
a  report  to  the  District  Court  of  Ellis  County  of  fees  collected  by  him 
during  the  year  from  the  1st  day  of  December,  1897,  to  the  23d  day  of 
November,  1898,  at  which  time  his  term  of  office  expired.  By  this 
report,  he  showed  that  nothing  remained  in  his  hands  of  the  fees  col- 
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lected,  after  deducting  those  sums  which,  according  to  his  construction 
of  the  statute,  he  was  authorized  to  retain.  Ellis  County  instituted  this 
suit  in  the  District  Court  of  that  county  against  Thompson  to  recover 
of  him  the  sum  of  $1030.11,  claimed  to  have  been  collected  by  him  as 
fees  during  the  year  aforesaid  and  which  was  in  excess  of  all  the  dif- 
ferent amounts  to  which  he  was  entitled  under  the  law.  The  trial  court 
gave  judgment  that  Ellis  County  take  nothing  by  its  suit  and  for  all 
costs,  which  judgment  was  affirmed  by  the  Court  of  Civil  Appeals. 

Defendant  in  error  filed  in  this  court  a  motion  and  plea  by  which  he 
seeks  to  have  this  writ  of  error  dismissed  because  he  alleges  that  the 
sum  sued  for  by  the  plaintiff  in  error  was  alleged  in  its  petition  in  the 
District  Court  at  a  sum  greater  than  $1000,  fraudulently  and  for  the 
purpose  of  giving  to  the  Supreme  Court  jurisdiction  of  the  case  upon 
writ  of  error.  The  attorney  for  Ellis  County  who  prepared  and  filed  the 
petition  in  the  District  Court  and  has  prosecuted  the  case  since,  filed 
in  this  court  an  answer  to  the  motion  and  plea  in  which  the  allegations- 
of  fraud  are  specifically  denied.  The  affidavits  presented  by  the  defend- 
ant in  error  to  sustain  his  motion  do  not  evidence  any  intent  on  the 
part  of  Ellis  County  or  its  counsel  to  fraudulently  give  jurisdiction  to 
this  court  of  the  suit  then  instituted.  They  simply  establish  a  state  of 
facts  from  which  the  counsel  for  Ellis  County,  if  he  had  considered 
them  in  the  light  they  are  presented  here,  might  have  determined  thai 
his  client  was  not  entitled  to  recover  as  much  as  the  sum  he  sued  for; 
but  these  facts  do  not  tend  to  establish  the  proposition  that  there  was 
a  fraudulent  intent  in  putting  the  sum  over  $1000.  The  plea  and 
motion  are  therefore  overruled. 

The  contention  in  this  case  arises  over  the  construction  of  the  follow* 
ing  language  employed  in  the  act  of  the  Legislature  approved  June 
16, 1897,  known  as  the  fee  bill,  as  amended  by  an  act  approved  June  19,. 
1897: 

*^Sec.  10.  That  hereafter  the  maximum  amount  of  fees  of  all  kinds 
that  may  be  retained  by  any  officer  mentioned  in  this  section  as  com- 
pensation for  services  shall  be  as  follows:  *  ♦  ♦  In  counties  in 
•wliich  there  were  cast  at  the  last  presidential  election  as  many  as  7500 
votes,  *  *  ♦  clerk  of  the  county  court,  an  amount  not  exceeding 
$2500  per  annum;  *  *  *  in  addition  thereto,  one-fourth  of  the 
excess  of  the  fees  collected  by  [him]  the  officers  respectively.^'  Batts' 
Digest,  art.  2495c. 

"Sec.  11.  The  amounts  allowed  to  each  officer  mentioned  in  section 
10  of  this  act  may  be  retained  out  of  the  fees  collected  by  him  under 
existing  laws,  but  in  no  case  shall  the  State  or  the  county  be  responsible 
for  the  payment  of  any  sum  when  the  fees  collected  by  any  officer  are 
less  than  the  maximum  compensation  allowed  by  this  act,  or  be  responsi- 
ble for  the  pay  of  any  deputy  or  assistant.  Each  officer  mentioned  in 
the  preceding  section,  and  also  the  sheriff,  shall,  at  the  close  of  each 
fiscal  year,  make  to  the  district  court  of  the  county  in  which  he  resides 
a  sworn  statement,  showing  the  amount  of  fees  collected  by  him  during; 
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tiie  fiscal  year  and  the  amount  of  fees  charged  and  not  collected^  and  hj 
^Aom  due,  and  the  number  of  deputies  and  assistants  employed  by  him 
during  the  year,  and  the  amount  paid  or  to  be  paid  each ;  and  all  fees 
collected  by  oflBcers  named  in  section  10  of  this  act  during  the  fiscal  year 
in  excess  of  the  maximum  amount  allowed,  and  of  the  one-fourth  of  the 
excess  of  the  maximum  allowed  for  their  services,  and  for  the  services 
of  their  deputies  or  assistants  hereinafter  provided  for,  shall  be  paid  to 
the  county  treasurer  of  the  county  where  the  excess  accrued."  Section 
12  provides  that  when  any  ofiicer  desires  deputies  or  assistants  in  tho 
performance  of  his  duties,  he  shall  make  application  to  the  county 
judge  for  authority  to  make  such  appointments,  stating  the  number 
•required  and  showing  the  necessity  for  their  appointment.  When 
the  county  judge  has  given  the  authority,  the  olBBcers  may  appoint  them 
with  salaries  not  to  exceed,  to  the  first  assistant,  $1200  per  annum,  and 
to  all  others,  not  to  exceed  $900  per  annum ;  and  it  is  provided  that  "the 
amount  to  be  paid  each  and  the  compensation  allowed  shall  be  paid  out 
of  the  fees  of  office  to  which  said  deputies  or  assistants  may  be 
appointed,  and  shall  not  be  included  in  estimating  the  maximum  sal* 
aries  of  officers  named  in  section  10  of  this  act.'' 

The  defendant  in  error  contends  that  imder  this  statute  he  was 
entitled  to  retain  in  his  possession  one-fourth  of  all  the  fees  collected  by 
him  in  excess  of  $2500,  and  this  view  of  the  law  was  adopted  by  the  trial 
court  and  the  Court  of  Civil  Appeals ;  that  is,  from  the  whole  sum  col- 
lected $2500  was  deducted,  and  then  the  one-fourth  of  the  remaining^ 
sum  was  deducted  as  the  compensation  of  the  clerk.  The  plaintiff  in 
error  insists  that  the  $2500  maximiun  salary  provided  for  the  clerk 
by  law  and  the  $4151.59  paid  for  the  service  of  deputies,  should  have 
been  first  deducted  and  the  excess  of  fees  collected  should  have  been 
divided,  one-fourth  to  the  defendant  in  error  and  three-fourths  to  Ellis 
County. 

The  law  made  it  the  duty  of  Thompson,  as  county  clerk  of  Ellis 
County,  at  the  end  of  the  financial  year,  to  make  a  report  showing 
the  total  amount  of  fees  collected  by  him  and  the  sum  paid  to  his 
deputies,  which  would  furnish  all  the  data  necessary  for  a  settlement 
with  the  county.  Article  2495d  prescribes  the  rule  by  which  the  con- 
tention in  this  case  may  be  decided,  and  its  proper  application  to  the 
facts  can  be  best  illustrated  by  stating  the  accoimt  between  Thompson 
and  Ellis  County  as  the  statute  directs.  Thompson  should  be  charged 
with  *the  fees  collected  during  the  year,  $7348.24,  and  should  be  cred* 
ited  with  $2500,  the  "maximum  amount  allowed  for  his  services,"  and 
with  the  amount  paid  to  deputies,  $4151.59,  aggregating  $6651.59; 
which,  being  deducted  from  the  whole  amount  of  costs  collected,  leaves 
$696.65,  the  excess  "of  the  maximum  amount  allowed  tor  his  services 
and  for  the  services  of  his  deputies.''  He  is  entitled  to  credit  for 
$174.16,  the  one-fourth  of  the  last  named  amount,  which  makes 
$6825.75,  the  total  credits.  The  difference  between  the  credits  and 
the  sum  collected,  $522.49,  is  the  excess  of  the  collection  over  all  law- 
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f  ul  credits  and  should  have  been  paid  into  the  county  treasury.  This 
solution  fulfills  ever}'  requirement  of  the  law  and  is  in  harmony  with 
the  scheme  inaugurated  by  the  statute. 

The  defendant  in  error  claims  that  the  language  "the  maximum 
amount  of  fees  of  all  kinds  that  may  be  retained  by  any  olBBcer  men- 
tioned in  this  article  as  compensation  for  services  shall  be  as  follows/' 
includes  the  $2500  and  the  "one-fourth  of  the  excess  of  fees  collected 
by  said  oflBcers/'  and  that  the  phrase  "maximum  amount  allowed  for 
his  services/^  when  used  in  the  statute,  means  the  specified  sum  and 
the  one-fourth  of  the  excess  of  the  fees  collected.  It  is  contended 
that  this  construction  is  supported  by  article  2495e  (Batts'  Digest), 
which  provides  that  the  fees  paid  deputies  "shall  not  be  included  in 
estimating  the  maximum  salaries  of  officers  named  in  section  10  of 
this  act,^^  but  we  think  that  the  Legislature  intended  to  express  that 
the  pay  of  deputies  should  not  be  deducted  from  the  specified  maxi- 
mum salary.  All  doubt  as  to  the  proper  construction  of  the  language 
used  in  article  2495c  is  certainly  removed  by  article  2495d,  which 
authorized  Thompson  to  retain  out  of  the  fees  collected  by  him  the 
amounts  allowed  by  the  preceding  section,  which  is  defined  by  the 
language  "in  excess  of  the  maximum  amount  allowed  and  of  the  one- 
fourth  of  the  excess  of  the  maximum  amount  allowed  for  their  services 
and  for  the  services  of  their  deputies.^'  This  clearly  expresses  two 
^^excess'^  amounts  to  be  ascertained;  first,  that  sum  which  is  in 
"excess^'  of  the  maximum  amount  allowed,  and  second,  the  "excess" 
over  and  above  the  maximum  allowed  to  the  officer  and  the  sum 
paid  to  his  deputies.  The  maximum  amount  allowed  the  clerk  $2500 
and  $4151.59  paid  to  the  deputies  must  be  deducted  to  arrive  at  the 
**exce8s"  of  fees  collected,  of  which  Thompson  was  entitled  to  retain 
one-fourth.  The  "one-fourth  of  tlie  excess"  could  not  be  a  part  of 
^*the  maximum  amount  allowed,"  and  at  the  same  time  be  part  of  the 
remainder  after  deducting  the  maximum  and  another  sum.  This 
language  defines  the  term  "maximum"  to  mean  the  specified  sum, 
$2500,  and  the  phrase  "the  excess  of  the  fees  collected  by  the  said 
officers"  signifies  that  sum  which  remains  after  taking  from  the  whole 
the  maximum  and  the  amount  paid  to  the  deputies. 

The  District  Court  and  the  Court  of  Civil  Appeals  erred  in  their 
<3onstruction  of  the  statute  and  the  judgment  entered  against  Ellis 
County  and  the  said  judgments  are  hereby  reversed  and  judgment  is 
entered  against  the  defendant  in  error,  T.  F.  Thompson,  in  favor  of 
Ellis  County  for  the  sum  of  $522.49,  with  6  per  cent  interest  thereon 
from  the  23d  day  of  November,  1898,  together  with  all  costs  accruing 
in  all  of  the  courts. 

ON    MOTION    FOR    REHEARING. 

BROWN,  Associate  Justice. — ^The  earnestness  which  character- 
izes the  presentation  of  this  motion  calls  for  notice  by  this  court  of 
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the  most  important  objections  against  the  construction  we  have  given 
to  the  statute  in  question. 

By  inadvertence,  the  sum  of  $167.50,  collected  by  the  successor  of 
Thompson  of  the  delinquent  fees  reported  by  the  defendant, 
was  charged  against  him  in  our  statement  of  the  account.  This  will 
"be  corrected. 

Thompson  collected  $239.55  after  he  went  out  of  oflBce  and  claims 
that  he  is  entitled  to  10  per  cent  of  that  amount.  Article  2495f, 
Revised  Statutes,  provides:  "All  fees  due  and  not  collected,  as  shown 
in  the  report  required  by  article  2495d,  shall  be  collected  by  the  officer 
to  whose  office  the  fees  accrued,  and  out  of  such  part  of  delinquent 
fees  as  may  be  due  to  the  county,  the  officer  making  such  collection 
shall  be  entitled  to  10  per  cent  of  the  amount  collected  by  him.^* 
Thompson  had  ceased  to  be  the  "officer  to  whose  office  the  fees  accrued'* 
and  had  no  authority  to  collect  the  money  after  he  went  out  of  office. 
That  duty  devolved  upon  his  successor,  and  the  defendant  is  not 
entitled  to  10  per  cent  of  the  money  which  he  volimtarily  collected. 

The  defendant  in  error  contends  that  the  sum  of  $190.55,  commis- 
sion on  fees  collected  by  him,  should  not  be  charged  as  fees  to  be 
accounted  for.  Article  2495c,  Revised  Statutes,  reads  thus:  **The 
maximum  amount  of  fees  of  all  kinds  that  may  be  retained  by  any 
officer  mentioned  in  this  article  as  compensation  for  services  shall  be 
as  follows.'^  The  phrase,  "fees  of  all  kinds,'^  embraces  every  kind  of 
compensation  allowed  by  law  to  a  clerk  of  the  county  court  unless 
excepted  by  some  provision  of  the  statute.  Article  249  5g,  Revised 
Statutes,  reads*  as  follows:  *^t  is  not  intended  by  this  act  that  the 
commissioners  court  shall  be  debarred  from  allowing  compensation 
for  ex  officio  services  to  coimty  officials  not  to  be  included  in  estimat- 
ing the  maximum  provided  for  in  this  act,  when  in  their  judgment 
such  compensation  is  necessary;  provided,  such  compensation  for  ex 
officio  services  shall  not  exceed  the  amoimts  now  allowed  under  the 
law  for  ex  officio  services;  provided,  further,  the  fees  allowed  by  law 
to  district  and  county  clerks,  county  attorneys  and  tax  collectors  in 
suits  to  collect  taxes  shall  be  in  addition  to  the  maximum  salaries 
fixed  by  this  act."  Article  2495k,  Revised  Statutes,  excepts  certain 
fees  of  sheriffs  from  the  operation  of  the  law.  The  exceptions  are  so 
definite,  that,  by  implication,  all  fees  not  mentioned  in  the  exceptions 
are  excluded  therefrom  and  thereby  included  within  the  requirements 
of  the  act. 

Counsel  claim  that  the  court  failed  to  give  proper  effect  to  the 
amendment  made  by  the  Legislature  to  section  10  of  the  act  in  ques- 
tion. The  language  of  the  original  section  pertinent  to  the  questions 
is  as  follows:  "The  maximum  amount  of  fees  of  all  kinds  that  may 
be  retained  by  any  officer  mentioned  in  this  section  shall  be  as  follows : 

*  *  *  In  counties  in  which  there  were  cast  at  the  last  presidential 
election  7500  votes,  the  county  clerk,  an  amount  not  to  exceed  $2500, 

*  *     *    and  in  addition  thereto,  one-fourth  of  the  fees  collected  by 
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him/'  Defendant's  counsel  assert  tiiat  this  language  means  that  the 
clerk  should  first  retain  one-fourth  of  all  fees  and  then  apply  the  three- 
fourths  until  he  had  received  $2500;  but  by  the  terms  of  the  original 
section,  the  fees  might  have  been  retained  to  the  amount  of  $2500, 
and  then  one-fourth  of  all  fees  collected  might  have  been  added 
^'thereto/'  that  is,  to  the  $2500  retained.  The  fallacy  of  defendant's 
construction  is  made  manifest  by  the  statement  of  the  proposition. 
But  the  amendment  introduces  into  the  section  the  words  ^^the  excess 
of,"  equivalent  to  "surplus,"  which  is  defined  by  Bouvier  thus:  ^hat 
which  is  left  from  a  fimd  which  has  been  appropriated  for  a  particu- 
lar purpose;  the  overplus;  the  residue."  Insurance  Co.  v.  Parker,  34 
N".  J.  L.,  479;  Insurance  Co.  v.  Commissioners,  76  N.  Y.,  74.  The 
fees  constitute  a  fund  devoted  to  the  payment  of  the  expenses  of  the 
olBBce  and  to  ascertain  the  "excess,"  or  "surplus,"  every  item  of  expense 
mwitioned  in  the  act  must  be  deducted  The  effect  of  the  amendment 
was  not  favorable  to  defendant's  position,  but  we  believe  that  the 
words  **the  excess  of"  were  omitted  by  mistake  in  the  original  act,  and 
that  the  intention  was  simply  to  cure  the  mistake.  We  have  consid- 
ered it  as  if  in  the  original  section  10. 

Counsel  for  Thompson  urge  upon  the  consideration  of  tiiis  court 
the  twelfth  section  of  the  Act  of  1897,  which,  applied  to  the  facts,  is 
in  substance  that  when  defendant  in  error  desired  aid  in  his  oflSce,  he 
was  authorized  to  present  an  application  to  the  county  judge  of  Ellis 
County  for  authority  to  appoint  deputies,  accompanied  by  affi- 
davit "that  they  were  necessary  for  the  efficiency  of  the  public  serv- 
ice;" and  at  the  instance  of  the  county  judge,  to  make  "a  statement 
showing  the  need  of  such  deputies."  The  county  judge  might  autiior- 
ize  the  appointment  of  such  number  "as  in  his  opinion  was  necessary 
for  the  effici^it  performance  of  the  duties  of  said  officer,"  fixing  the 
compensation,  "to  be  paid  out  of  the  fees  of  the  office,"  and  not  to  be 
"included  in  estimating  the  maximum  salary"  of  the  cleric. 

Before  the  enactment  of  that  law,  county  clerks  determined  for 
themselves  the  question  of  employii^  deputies  and  made  contracts  for 
their  compensation,  being  personally  liable  therefor.  But  the  State 
now  determines  the  necessiiy  for  deputies,  their  number  and  compen- 
sation, and  their  salaries  are  payable  out  of  the  fees.  The  derk  is 
not  personally  liable  further  than  to  receive  the  fees  and  pay  over  the 
money  to  the  deputies.  Out  of  abundant  caution,  however,  the  provi- 
sion that  the  compensation  of  deputies  should  not  be  included  in  esti- 
mating the  maximum  salaries, — ttiat  is,  not  included  in  the  $2500, — 
was  inserted  to  make  sure  that  the  salaries  of  the  deputies  should  not 
be  a  charge  upon  the  clerk.  If,  however,  we  are  mistaken,  Ihen  the 
language  must  mean  that  before  the  "one-fourth  of  the  excess"  is  esti- 
mated, the  maximum  salary  of  the  officer  and  the  amount  paid  to  dep- 
uties shall  be  deducted,  leaving  the  excess  contemplated  by  the  statute. 
The  amoimt  paid  to  deputies  having  been  deducted  would  not  be 
included  in  estimating  the  "maximum  salary,"  whether  it  be  the  fixed 
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«un  or  includes  the  one-fourth  of  the  excess.  The  word  "estimating^' 
means  the  act  of  ascertaining  tiie  salary,  in  which  the  compensation 
for  deputies  must  not  be  included;  that  is,  must  be  deducted  before 
the  estimate  is  made.  Learned  counsel  fail  to  show  how  the  amount 
allowed  for  deputies  is  excluded  from  the  estimate  of  the  maximum 
salary  according  to  their  interpretation.  Let  us  try  the  position  by 
a  statement  The  whole  amoimt  of  fees  collected  after  deducting 
^167.50  is  $7180.74.  The  $2500  is  fixed;  therefore  not  to  be  esti- 
mated; and  we  subtract  that  sum,  leaving  $4680.74,  which  includes 
$4151.59  paid  deputies.  The  one-fourth  of  the  excess  is  to  be  ascer- 
tained, but  it  can  not  be  computed  on  $4680.74,  because  that  would 
include  the  pay  of  deputies  *^in  estimating*'  the  one-fourth;  hence  we 
must  deduct  $4151.59  in  order  to  exclude  it  from  the  estimate,  which 
would  leave  $529.15,  the  excess  of  which  one-fourth  is  to  be  taken. 

The  purpose  for  which  tiie  law  was  enacted  is  a  matter  of  prime 
importance  in  arriving  at  a  correct  interpretation  of  its  terms.  If  it 
were  true,  as  claimed,  that  the  object  of  the  Legislature  in  enacting 
tiie  law  was  to  enlarge  liie  rights  of  the  oflScers  named,  it  should  be 
oonstmed  so  as  to  accomplish  the  legislative  intent,  and  our  conclusion 
would  not  be  correct,  because  it  is  not  reached  from  that  view  point. 
Before  the  enactment  of  that  statute,  the  oflBcers  received  and  appro- 
priated to  their  own  use  all  fees  derived  from  the  performance  of  their 
oflBcial  duties,  and  their  interests  would  have  been  best  served  by  leav- 
ing the  law  as  it  was,  as  was  done  with  counties  having  a  population 
of  15,000  or  less.  Where  the  fees  do  not  amoxmt  to  the  maximum 
fixed  for  tiie  officer,  he  gets  no  more  than  the  fees  yield ;  if  they  exceed 
ibe  maximum  allowed,  the  officer  must  account  for  the  excess,  limiting 
the  existing  rights  of  officials  in  the  fees  instead  of  enlarging  them. 
The  Legislature  undertook  to  regulate  this  matter  so  as  to  give  to 
«ach  officer,  out  of  the  fees  collected  by  him,  a  reasonable  compensation 
for  the  services  rendered,  to  make  the  offices  self-sustaining,  and  to 
apply  the  excess  of  fees  to  public  use.  To  accomplish  this  end,  the 
business  of  flie  offices  named  is  placed  strictly  on  the  basis  of  a  public 
«ervice,  and  the  fees  are  treated  as  a  part  of  the  public  revenue  to  be 
received  by  the  officer  and  accounted  for  as  directed.  So  marked  is 
Hob  feature  of  the  law  that  the  officer  can  not  remit  a  fee.  The  pro- 
visions for  appointing  deputies  was  made  to  provide  for  the  contin- 
gency that  the  duties  might  be  greater  than  the  officer  could  perform 
and  is  based  upon  the  inability  of  the  officer  to  do  the  work,  and  that 
the  fees  woxdd  be  sufficient  to  pay  the  deputies,  and  the  number  to  be 
appointed  woxdd  be  regulated  by  the  work  to  be  done  and  the  probable 
yield  of  the  fees.  Placing  the  authority  to  determine  the  number 
and  pay  of  deputies  with  the  county  judge  guards  the  fund  against 
extravagance,  while  the  dq)uties  are  protected  against  exactions  of  the 
principal  officer  by  prohibiting  him,  under  severe  penalties,  to  retain 
any  part  of  the  amount  allowed  them  or  to  pay  to  them  less  than  the 
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salary  fixed  by  the  county  judge.  Sec.  14,  p.  11,  Laws  let  Spec.  Ses- 
sion, 1897. 

Whether  it  be  a  wise  or  foolish  policy,  the  Legislature  has  clearly 
emancipated  the  deputies  as  employes  of  the  principal  officer  and  has 
relieved  that  olBBcer  from  personal  liability  to  the  deputies.  What 
would  be  their  respective  rights  in  case  the  fees  would  not  compensate 
principal  and  deputies  is  not  before  the  court.  When  the  services  of 
principal  and  deputies  have  been  paid  for,  if  there  be  an  excess,  the 
law  generously  gives  one-fourth  to  the  officer.  The  fees  being  col- 
lected from  the  public,  the  amount  in  excess  of  fair  compensation  for 
services  rendered  ought  to  be  returned  to  the  public,  which  is  done  by 
turning  it  into  the  county  treasury  as  a  part  of  the  county  fund. 

Counsel  for  Thompson  plant  themselves  upon  what  they  call  the 
literal  meaning  of  section  10  of  the  Act  of  1897  and  seek  to  subordi- 
nate everything  to  that.  The  words  of  section  10,  unaided,  designate 
no  sum  nor  furnish  any  rule  by  which  to  determine  the  excess  upon 
which  to  estimate  the  one-fourth;  it  would  be  necessary  to  resort  to 
construction  by  supplying  words  implied  and  necessary  to  express  the 
meaning, — according  to  the  defendant's  contention,  tiius:  "In  addi- 
tion thereto,  one-fourth  of  the  excess  of  $2500  of  the  fees  collected  by 
the  county  clerk."  If  we  consider  the  tenth  section  alone,  this  would 
be  a  correct  interpretation,  because  no  sum  other  than  the  $2500  would 
be  expressed  as  a  charge  against  the  fund. 

We  can  not,  however,  consent  to  be  confined  to  one  section  of  the  act 
in  disregard  of  all  other  parts  even  if  the  language  were  unambiguous. 
The  paramount  rule  of  construction  is  to  find  out  the  legislative  intent, 
which  is  the  law  and  must  prevail.  Suth.  Stat.  Const.,  sec.  218;  Run- 
nels V.  Belden,  51  Texas,  48;  Russell  v.  Farquhar,  55  Texas,  359.  In 
Runnels  v.  Belden,  Chief  Justice  Moore  said.  "It  is  unquestionably  a 
fundamental  canon  of  construction  that  such  interpretation  shall  be 
given  to  acts  of  the  Legislature  as  will  effectuate  the  intent  and  pur- 
pose of  the  lawmakers  in  their  enactments,  when  the  intent  of  the  law 
is  plain  and  obvious,  rather  than  to  follow  its  literal  import  or  mere 
grammatical  construction."  In  the  case  of  Russell  v.  Farquhar,  the 
same  learned  judge  used  the  following  language:  "If  courts  were  in 
all  cases  to  be  controlled  in  their  construction  of  statutes  by  the  mere 
literal  meaning  of  the  words  in  which  they  are  couched,  it  might  well 
be  admitted  that  appellants'  objection  to  the  evidence  was  well  taken. 
But  such  is  not  the  case.  To  be  thus  controlled,  as  has  often  been 
held,  would  be  for  the  courts  in  a  blind  effort  to  refrain  from  an  inter- 
ference with  legislative  authority  by  their  failure  to  apply  well-estab- 
lished rules  of  construction  to,  in  fact,  abrogate  their  own  power  and 
usurp  that  of  the  Legislature,  and  cause  the  law  to  be  held  directly 
the  contrary  of  that  which  the  Legislature  had  in  fact  intended  to 
enact.  While  it  is  for  the  Legislature  to  make  the  law,  it  is  the  duty 
of  the  courts  to  ^try  out  the  right  intendment'  of  statutes  upon  which 
they  are  called  to  pass,  and  by  their  proper  construction,  to  ascertain 
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and  enfoTce  them  according  to  their  true  intent.  For  it  is  this  intent 
which  constitutes  and  is  in  fact  the  law,  and  not  the  mere  verbiage 
used  by  inadvertence  or  otherwise  by  the  Legislature  to  express  its 
intent,  and  to  follow  which  would  pervert  that  intent/^ 

The  evil  .results  consequent  upon  an  adherence  to  literalism  in  con-* 
struing  a  statute,  so  clearly  set  forth  by  Judge  Moore,  are  well  illus- 
trated by  the  construction  contended  for  by  defendant.  From  the  lan- 
guage of  the  whole  Act  of  1897,  it  is  plain  that  the  Legislature 
intended  to  make  eflBciency  in  the  public  service  the  standard  by  which 
the  affairs  of  the  offices  named  should  be  regulated  and  conducted. 
When  the  defendant  Thompson  applied  to  the  county  judge  for  author- 
ity to  appoint  deputies,  he  virtually  affirmed  two  propositions;  first, 
that  the  duties  of  the  office  were  greater  than  he  could  perform  alone, 
which  showed  a  necessity  for  the  appointment  of  deputies ;  and  second, 
that  the  fees  of  the  office  would  be  sufficient  to  pay  for  the  aid  needed. 
The  latter  fact  woidd  appear  from  the  statement  which  might  have 
been  demanded  by  the  county  judge,  who  was  required  to  keep  in  view 
the  promotion  of  the  public  service  and  who,  in  determining  the  num- 
ber of  deputies  necessary  to  **the  efficient  service  of  the  public^*  and 
the  salary  to  be  allowed  to  each,  must  have  had  in  mind  the  service 
required  and  the  probable  amount  of  the  fees  of  the  office.  Let  us 
try  construing  the  law  in  the  interest  of  the  officer  by  a  statement  of 
the  account  and  note  the  result.  The  fixed  salary  of  the  clerk  is 
$2500.  By  determining  the  number  of  deputies  to  be  appointed  and 
fixing  their  compensation,  the  cost  of  their  services  per  annum  could 
be  ascertained,  which  we  will  place  at  the  actual  cost,  $4151.59,  and, 
from  the  statement,  an  estimate  of  the  fees  could  be  made,  which, 
for  present  purposes,  we  will  fix  at  the  sum  actually  collected, 
•$7180.80.  Deduct  $2500,  fixed  salary,  and  there  remains  $4680.80; 
add  one-fourth  of  that  amount,  $1170.20,  to  the  salary  of  the  clerk, 
and  he  would  receive  $3670.20,  leaving  $3510.40  to  be  applied  to  the 
payment  of  the  deputies  for  their  services,  worth  $4151.59.  The  clerk 
would  get  $1170.20  more  than  the  value  of  his  services  and  the  depu- 
ties would  receive  $641  less  than  the  amount  allowed.  The  result 
would  be  that  the  number  of  deputies  must  be  reduced  so  as  to  bring 
their  compensation  within  the  amount  of  fees  collected,  whereby  the 
public  service  would  suffer,  or  they  must  be  denied  fair  pay  for  their 
labor.  This  interpretation  sacrifices  everything  to  the  private  inter- 
ests of  the  officer.  Construed  according  to  the  obvious  intention  of 
the  Legislature,  the  deputies  would  receive  the  fair  value  of  their 
labor,  the  clerk  would  receive  the  full  value  of  his  services,  and  "in 
addition  thereto,  one-fourth  of  the  excess,^^  leaving  a  small  sum  for  the 
county  treasury,  and  "the  efficiency  of  the  public  service'^  would  be 
maintarued. 

It  is  ordered  that  the  motion  for  rehearing  be  granted  and  that 
the  judgment  heretofore  entered  be  set  aside.  It  is  ordered  that  the 
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judgment  of  the  District  Court  and  Court  of  Civil.  Appeals  be  reversed, 
and  this  court  will  now  render  judgment  in  favor  of  Ellis  Coimty 
against  T.  F.  Thompson  for  the  sum  of  $217.17,  with  6  per  cent  inter- 
est per  annimi  from  November  23,  1898,  to  this  date,  and  for  the  sum 
of  $179.67,  with  6  per  cent  interest  from  May  26,  1900,  aggregating 
$465.04,  to  bear  6  per  cent  interest  from  date. 

Reversed  and  rendered. 


Aetna  Insurance  Company  v.  H.  P.  Eastman. 

No.  1034.    Decided  November  4,  1901. 

l.^-£vidence— Corroborating  Statements. 

In  the  absence  of  evidence  impeaching  the  credibility  of  a  witness,  evidence 
of  previous  statements  corroborating  his  testimony  is  not  admissible.     (P.  37.) 

8.^Same — Self-Serving  Declaration. 

Introducton  of  declarations  inconsistent  with  the  testimony  given  by  a 
witness  and  tending  to  show  that  by  reason  of  some  existing  motive  or  influence 
his  testimony  is  fabricated,  warrants  the  admission  of  evidence  of  his  former 
declarations  corroborating  his  testimony  only  when  they  were  made  at  a  time 
when  no  such  motive  or  influence  existed.     (P.  37.) 

8. — Same. 

In  a  suit  by  insured  on  a  fire  policy  claimed  to  be  avoided  by  taking 
additional  insurance,  of  which  forfeiture  plaintiff  sought  to  show  a  waiver  by 
testifying  that  he  told  defendant's  agent  about  taking  the  further  insiu*ance, 
and  was  sought  to  be  impeached  by  showing  that  he  had  stated  the  contrary 
after  the  loss,  evidence  of  his  declarations  corroborating  his  testimony,  made 
after  taking  out  the  additional  insurance  and  before  the  loss,  was  not  admissible. 
(Pp.  36-38.) 

4. — Same. 

Having  a  policy  avoided  by  his  failure  to  communicate  the  fact  of  additional 
insurance  to  the  agent,  the  insured  had  an  interest  differing  only  in  degree  from 
that  which  he  would  have  after  the  loss,  in  making  the  declaration  which  would 
sustain  his  policy;  and  this  though  the  agent  issuing  the  second  policy  would 
have  insured  the  property  for  the  full  amount  of  both  policies.    (Pp.  38,  39.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an 
appeal  from  Hunt  County. 

Eastman  sued  the  insurance  company  and  recovered  judgment  which 
was  affirmed  on  appeal  by  defendant,  who  thereupon  obtained  writ  of 
error. 

Finley,  Eiheridge  &  Knight,  for  plaintiff  in  error. — The  testimony 
of  the  witness  C.  A.  Sweeton  was  simply  a  recital  of  what  the  as- 
sured told  him  he  had  stated  to  D.  E.  Magrill,  the  agent  for  appel- 
lant, after  the  issuance  of  the  additional  insurance  and  before  the 
fire,  in  the  absence  of  the  appellant,  and  was  clearly  a  self-serving  decla- 
ration made  in  the  absence  of  the  defendant,  and  of  which  it  had  no 
notice  and  was  afforded  no  opportunity  to  deny;  hence  said  testimony 
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was  illegal,  and  because  of  its  admission  this  case  must  be  reversed.  Boss 
T.  Komrumpf,  64  Texas,  395;  Dewees  v.  Bluntzer,  70  Texas,  408; 
Rankin  v.  Bell,  85  Texas,  32;  1  Greenl.  on  Ev.,  sees.  149-169;  New- 
man V.  Dodson,  61  Texas,  95 ;  Wallace  v.  Berry,  83  Texas,  331 ;  Porter 
V.  Metcalf,  84  Texas,  474;  Moody  v.  Gardner,  42  Texas,  414;  Solomon 
V.  Huey,  1  Posej,  U.  C,  267;  Speiss  v.  Stoeltze,  2  Posey,  U.  C,  621;  2 
Whart.  Law  of  Ev.,  sec.  1100. 

Where  a  case  is  tried  before  a  jury,  as  this  was,  and  after  each  party 
has  produced  evidence  suflficient  to  establish  his  side  of  the  question  at 
issue,  which  in  this  case  was  one  of  notice,  "a  feather's  weight^'  of  illegal 
testimony  can  not  be  properly  admitted,  and  its  admission  is  reversible 
error. 

The  court  erred  in  overruling  defendant's  objection  to  the  question 
to  and  answer  of  H.  P.  Eastman,  for  the  reason  that  the  question  asked 
for  a  conclusion  and  the  answer  thereto  is  argumentative,  is  a  self-serv- 
ing declaration,  made  after  reflection,  and  was  illegal  and  not  admissible 
for  any  purpose  whatever. 

While  the  plaintiff  Eastman  was  on  the  stand  as  a  witness  in  his  own 
behalf,  and  during  his  redirect  examination  by  his  counsel,  after  having 
stated  that  W.  F.  Henderson  told  him  after  the  fire  that  he  had  not 
notified  Magrill  of  the  additional  insurance,  he  (witness)  thought  he 
replied  to  Henderson,  ^T  didn't  know  I  had  to,"  his  counsel  asked  him : 
'^When  he  told  you  you  had  not  notified  Magrill  of  this  matter,  just  state 
your  mental  operation,"  to  which  witness  replied:  ^TVTien  he  said 
that  I  was  very  much  confused.  I  had  been  rendered  nervous  by  the 
excitement  of  the  fire,  and  when  he  told  me  that  it  confused  me  still 
more.  I  think  I  said  I  didn't  know  I  had  to.  I  then  turned  away, 
and  when  I  had  ridden  a  hundred  yards  all  the  facts  connected  with 
the  notice  came  back  to  me  as  plain  as  daylight,  and  I  recalled  it  all  and 
brought  it  back  and  remembered  every  fact  connected  with  the  notice." 
To  which  question  and  answer  defendant  duly  excepted,  on  the  grounds, 
among  others,  that  the  question  asked  for  a  conclusion  and  the  answer 
was  argumentative  and  a  statement  of  matters  by  which  the  defendant 
could  not  be  bound,  was  self-serving,  etc.,  wliich  objections  the  court 
overruled. 

The  court  erred  in  refusing  defendant's  requested  instruction  No.  4, 
which  is  as  follows:  "You  are  instructed  that  the  burden  is  on  the 
plaintiff  to  establish  the  waiver  pleaded  by  him  of  the  condition  of  the 
policy  against  additional  insurance  by  a  preponderance  of  the  evidence, 
and  if  he  has  not  done  so,  you  will  return  your  verdict  for  the  defend- 
ant." Where  defendant,  as  in  this  case,  pleads  a  breach  of  contract,  by 
virtue  of  which  plaintiff  has  forfeited  his  rights  under  the  contract,  and 
the  plaintiff,  as  in  this  case,  pleads  notice  of  such  breach  on  the  part  of 
defendant's  agent  and  a  waiver  thereof,  the  burden  is  on  the  plaintiff, 
not  only  to  show  the  authority  of  the  agent,  but  also  to  establish  the 
notice  and  the  waiver.     Cattle  Co.  v.  State,  80  Texas,  687;  Emerson 
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V.  Mills,  83  Texas,  385;  Insurance  Co.  v.  Jacobs,  56  Texas,  366;  Rail- 
way V.  Overall,  82  Texas,  249. 

Craddock  &  Looney,  for  defendants  in  error. — In  this  case  a  design 
to  misrepresent  and  swear  falsely  was  imputed  to  the  plaintiff  from 
motives  of  interest,  hence  it  was  proper  for  him  to  prove  in  rebuttal 
his  former  statement  made  to  the  witness  Sweeton  at  a  time  when  the 
supposed  motive  to  misrepresent  and  defraud  did  not  exist,  in  order  to 
corroborate  his  testimony  given  in  court.  Lewy  v.  Fischl,  65  Texas,  311 ; 
Moody  V.  Gardner,  42  Texas,  414;  1  Greenl.  on  Ev.,  sec.  469;  Graham 
V.  McReynolds,  18  S.  W.  Rep.,  277;  Railway  v.  Lawson,  58  S.  W.  Rep., 
480. 

It  was  clearly  proper  for  the  court  to  permit  the  plaintiff  to  explain, 
if  he  could,  the  reason  for  his  answer  given  to  Henderson  and  of  his 
failure  for  the  time  being  to  recollect  the  fact  that  he  had  given  the 
notice  of  the  additional  insurance  to  Magrill.  The  reasonableness  of 
his  explanation  and  the  credibility  of  his  testimony  were  questions  of 
fact  to  be  passed  upon  by  the  jury. 

The  court  in  its  main  charge  instructed  tha  jury  sufficiently  on  the 
point  sought  to  be  covered  by  the  requested  charge.  Among  other 
things  the  court  charged  the  jury  as  follows:  "You  are  charged  that 
the  burden  of  i)roof  is  upon  the  plaintiff  to  establish,  by  a  preponder- 
ance of  the  evidence,  that  such  notice  was  given,  and  unless  you  find 
from  the  evidence  that  he  has  done  so,  you  will  find  for  the  defendant.'* 

GAINES,  Chief  Justice. — This  suit  was  brought  by  the  defendant 
in  error  to  recover  of  plaintiff  injerror  the  sum  of  $1600  upon  a  policy  of 
insurance  against  fire  upon  a  certain  house  belonging  to  the  insured. 
There  was  a  verdict  and  judgment  in  favor  of  the  defendant  in  error, 
which,  upon  appeal,  was  affirmed  by  the  Court  of  Civil  Appeals. 

The  Court  of  Civil  Appeals  in  their  opinion,  after  stating  the  nature 
of  the  suit,  make  the  following  statement  of  the  case  as  bearing  upon 
the  first  assignment  of  error : 

'T!'he  defendant  plead  that  the  policy  had  been  forfeited  by  reason 
of  the  plaintiff  \aolating  a  stipulation  of  the  policy  which  prohibited 
him  from  taking  out  additional  insurance  in  excess  of  $3000.  Plaintiff 
replied,  alleging  waiver  by  the  agent  of  said  company.  Plaintiff  re- 
covered judgment  and  defendant  appeals. 

"The  evidence  shows  that  defendant  company  issued  to  plaintiff  its 
policy  covering  a  building  owned  by  plaintiff,  insuring  said  building 
against  fire  in  the  sum  of  $1500,  and  dated  March  15,  1899.  Said  policy 
contained  a  clause  prohibiting  other  insurance  except  such  as  per- 
mitted by  said  policy,  which  was  $3000. 

"On  January  23,  1900,  plaintiff  took  out  additional  insurance  for 
$3500.  On  the  day  said  additional  insurance  was  procured,  plaintiff 
notified  D.  E.  Magrill,  the  agent  of  said  defendant,  that  he  had  secured 


Digitized  by  VjOOQ IC 


1901.}  Insurance  CJompant  v.  Eastman.  37 

said  additional  insurance  on  said  building  and  no  steps  were  taken  to 
cancel  the  policy  sued  on. 

*T?he  appellant's  first  assignment  of  error  complains  of  the  action  of 
the  court  in  permitting  one  Sweeton,  a  witness  for  plaintiff  in  rebuttal, 
to  testify,  over  objections,  that  plaintiff  told  him  on  the  day  said  addi- 
tional insurance  was  taken  out  about  said  transaction  and  that  plaintiff 
had  told  him  that  he  had  notified  D.  E.  Magrill  that  said  additional  in- 
surance had  been  taken  out.  Appellee  insists  that  said  statement  was  a 
self-serving  declaration  made  in  the  absence  of  the  defendant,  and  of 
which  it  had  no  notice  and  was  afforded  no  opportunity  to  deny  and 
hence  illegal. 

*The  plaintiff,  in  testifying  in  his  own  behalf,  testified  that  when  said 
additional  insurance  was  procured  he  notified  Magrill,  the  agent 
of  defendant,  of  that  fact,  which  was  denied  by  Magrill.  On  cross- 
examination  of  plaintiff  by  defendant,  he  was  asked  relative  to  state- 
ments made  by  him  to  one  Henderson,  the  agent  who  wrote  the  addi- 
tional insurance  for  plaintiff,  the  effect  of  said  statement  being  that  he 
had  not  notified  Magrill  of  such  additional  insurance.  Plaintiff  in  reply 
to  interrogatory  stated :  "Henderson  told  me  I  had  not  notified  Magrill, 
and  I  did  not  tell  Henderson  in  reply  that  my  reason  for  not  having 
done  so  was  that  I  did  not  know  that  I  had  to.' 

*T)efendant  placed  Henderson  on  the  stend,  who  testified  that  after 
the  fire  he  had  a  conversation  with  plaintiff  about  additional  insurance 
And  asked  him,  T)id  you  notify  Magrill?'  The  plaintiff  just  remarked, 
that  he  did  not  know  he  had  to.'  I  said,  TTes,  you  did,  for  I  told  you.' 
He  says,  'WeU,  I  don't  recollect.' " 

We  think  the  trial  court  erred  in  admitting  the  testimony  of  Sweeton 
as  to  the  plaintiff's  declarations  to  him,  and  that  the  Court  of  Civil  Ap- 
peals erred  in  not  so  holding.  Upon  the  subject  of  admitting  the  testi- 
mony of  the  former  declarations  of  a  witness  in  support  of  his  testimony 
^ven  upon  the  trial,  there  is  a  great  contrariety  of  opinion  as  to  the 
circumstances  which  render  such  admission  proper.  But  two  rules  are 
reasonably  well  established:  1.  That  in  the  absence  of  evidence  im- 
peaching the  credibility  of  a  witness,  such  testimony  is  never  admissible. 
Moody  V.  Gardner,  42  Texas,  414.  2.  That  whenever  a  witness  is  sought 
to  be  impeached  by  showing  that  he  has  made  declarations  inconsistent 
with  the  testimony  given  by  him  upon  the  trial  and  the  tendency  of  such 
impeaching  evidence  is  to  show  that  the  testimony  of  the  witness  is,  by 
reason  of  some  motive  existing  at  the  time  of  the  trial  or  of  some  in- 
fluence then  operating  upon  him,  fabricated,  it  is  proper  to  admit  evi- 
dence of  his  former  declarations  which  corroborate  his  testimony,  pro- 
vided such  declarations  were  made  at  a  time  when  no  such  motive  or 
influence  existed.  Lewy  v.  Fischl,  65  Texas,  311;  Commonwealth  v. 
Jenkins,  10  Gray,  489 ;  Stete  v.  Flint,  60  Vt.,  304 ;  Barkly  v.  Copeland, 
74  CaL,  1.  The  rules  seem  not  to  be  seriously  disputed,  but  the  ques- 
tion is  as  to  the  applicability  of  the  second  rule  to  the  facts  of  this  case. 
At  the  time  of  the  alleged  declarations  to  Sweeton,  did  the  plaintiff 
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have  a  motive  to  misrepresent  the  fact  stated  by  hhn?  Sweeton  testified 
that  the  declarations  were  made  to  him  the  day  after  the  additional  in- 
surance was  taken  out.  If  at  that  time  the  plaintiff  had  not  notified 
Magrill,  the  agent  of  the  defendant  company,  that  he  had  taken  out 
the  additional  insurance,  the  policy  sued  upon  was  void;  if  he  had  so 
notified  him,  it  was  a  valid  and  subsisting  contract.  Hence  it  was  a 
self-serving  declaration.  Whether  his  interest  in  the  matter  induced  him 
to  make  the  statement  or  not  is  not,  as  we  understand,  a  question  to  be 
inquired  into  by  the  court  in  determining  the  admissibility  of  the  decla- 
ration. If  the  motive  did  not  exist,  the  evidence  is  admissible ;  if  it  did, 
it  should  be  excluded.  At  the  time  he  gave  his  testimony,  the  loss  had 
accrued  and  his  interest  was  more  immediate  and  the  motive  more 
potent.  It  is  nevertheless  true  that  at  the  time  of  the  alleged  statement 
it  was  to  his  interest  to  make  it.  At  the  last  named  period,  if  notice  had 
not  been  given,  the  policy  was  void  and  worthless;  if  it  had,  it  was 
valid  and  a  thing  of  value.  Therefore,  while  the  motive  at  the  time 
of  tlie  alleged  statement  may  have  differed  in  degree  from  that  at  the 
time  of  the  trial,  it  did  not  differ  in  kind.  The  reason  that  evidence  of 
former  declarations  of  a  witness  are  admissible  in  such  cases  is  that  his 
testimony  having  been  assailed  on  the  ground  that  he  had  an  interest  to 
fabricate  it,  proof  that  he  made  statements  consistent  with  that  testi- 
mony at  a  time  when  he  had  no  such  interest  tends  to  show  that  the 
testimony  was  not  an  afterthought  and  to  rebut  the  theory  of  fabrication. 
As  we  think,  according  to  the  best  authorities,  this  is  the  reason  of  the 
rule  and  suggests  its  appropriate  limitations.  2  Evans'  Pothier  on 
Obligations,  247.  The  declarations  offered  in  evidence  in  such  cases  are 
at  best  hearsay  and  are  inadmissible  under  the  general  rule ;  and  we  " 
are  of  opinion  that  if  the  declarations  are  sought  to  be  brought  within 
the  exception,  the  grounds  which  take  it  out  of  the  rule  ought  clearly 
to  appear. 

In  Lewy  v.  Fischl,  supra,  the  court,  in  speaking  of  the  testimony  com- 
plained of  in  that  case,  say:  *1t  showed  that  appellee  had  the  same 
conception  of  the  facts  before  the  imputed  motive  could  exist  tfiat  he 
had  at  the  trial,  and  certainly  was  corroborant  of  his  testimony.  His 
declarations  were,  therefore,  properly  admitted.^'  The  court  held  the 
testimony  admissible,  but  we  think  that  the  facts  of  that  case  are  dis- 
tinguishable from  the  facts  in  this.  There  at  the  time  the  declarations 
were  made,  Fischl  could  not  reasonably  have  anticipated  the  contro- 
versy which  gave  rise  to  the  suit  in  which  he  testified.  The  same  can  not 
be  said  of  the  plaintiff's  position  in  this  case.  We  doubt,  however, 
whether  the  declarations  of  a  party  to  a  suit  made  at  a  time  when  they 
are  in  any  manner  self-serving  ought  ever  to  be  admitted  in  corrobora- 
tion of  his  testimony  given  upon  the  trial. 

But  it  is  ably  and  plausibly  urged  that  since  the  Court  of  Civil  Ap- 
peals have  found  that  at  the  time  the  alleged  declarations  were  admitted, 
the  plaintiff  had  no  motive  for  falsifying  the  facts,  we  are  bound  by 
that  finding.     The  following  is  the  finding  of  the  Court  of  Civil  Ap- 
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peals  upon  that  point:  "The  additional  insurance,  as  before  stated,  was 
procured  on  January  29,  1900,  when  the  insurance  agent,  Henderson, 
testified  that  the  building  would  bear  the  amount  of  insurance  that 
the  plaintiff  had  on  it  at  the  time  of  the  fire,  March  3,  1900.  The  con^^ 
elusion  is  fairly  deducible  from  Henderson's  testijnony  that  plaintiff 
could  have  secured  from  him  insurance  on  the  building  for  the  full 
amount  for  which  it  was  insured  at  the  time  it  burned,  which  precludes 
the  idea  that  plaintiff  entertained  an  improper  motive  when  he  made 
the  declaration  to  Sweeton/'  But  we  are  of  opinion  it  does  not  follow 
that  because  the  property  would  have  borne  a  certain  amount  of  in- 
surance that  Henderson  would  have  insured  it  for  the  full  amount. 
But  even  had  such  been  the  fact,  neither  does  it  follow  that  the  plaintiff 
would  not  have  been  in  a  better  position  by  letting  his  first  policy  stand 
than  by  taking  out  a  new  policy  for  the  same  amount  and  paying  an 
additional  premium  therefor.  Therefore,  we  can  not  say  that  the 
plaintiff  did  not  have  a  pecuniary  interest  in  the  statement,  and  that  a 
motive  did  not  exist  for  falsifying  the  fact. 

Since  this  (;ase  is  to  be  remanded  for  a  new  trial,  we  deem  it  proper 
to  say  that  we  do  not  wish  to  be  imderstood  as  casting  any  reflections 
upon  the  credibility  of  the  plaintiff,  which  is  a  matter  solely  for  the 
determination  of  the  jury.  We  merely  hold  that  under  the  evidence 
given  upon  the  former  trial,  his  declarations  were  not  admissible  in 
evidence. 

We  are  of  opinion  that  the  plaintiff  in  error's  second  and  third  as- 
signments were  without  merit,  and  that  the  Court  of  Civil  Appeals  did 
not  err  in  so  holding. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


C.  D.  Grace  v.  Emily  Walkeb  et  al. 

No.  1038.    Decided  November  7,  1901. 

1,— Public  Street— Dedication. 

The  owner  of  land  traversed  obliquely  by  a  public  street,  who,  agreeing  to 
donate  the  land  necessary  therefor,  procured  a  city  ordinance  changing  its 
location  so  as  to  run  along  his  boundary  line,  with  the  provision  that  "the  same 
shall  not  be  less  than  forty  feet  wide,"  thereby  dedicated  to  the  public  the 
entire  width  of  forty  feet  along  such  boundary  for  the  highway,  rendering  any 
condemnation  or  further  proceedings  to  establish  it  unnecessary.     (Pp.  41,  42.) 

2. — Change  of  Street — Ordinance. 

See  city  ordinance  relative  to  change  of  public  street,  held  to  take  effect 
at  once  as  an  establishment  of  the  new  street,  and  to  require  no  further  action 
to  give  effect  to  the  change.     (P.  42.) 

8.— Same — ^Description. 

A  call  for  a  northern  course  in  laying  out  a  street  is  controlled  by  calls  for 
a  line  and  comer  which  may  be  followed  while  maintaining  the  northern  course 
substantially  though  not  strictly.     (P.  42,) 
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4. — Same. 

A  call  in  the  description  of  a  street  to  run  north  along  a  proprietor's  west 
line  and  with  a  width  of  forty  feet,  established  the  street  with  its  entire  width 
west  of  that  line  and  on  land  of  another  proprietor,  where  the  latter  only  had 

petitioned  for  the  road  and  offered  to  give  the  land.     (P.  42.) 

ON  REHEARING. 

5. — ^Practice  on  ReversaL 

The  Supreme  Ck>urt  on  reversing  and  remanding  a  cause  as  to  certain 
defendants  in  error,  may,  in  its  discretion,  reverse  and  remand  as  to  others 
against  whom  the  record  does  not  show  error  and  strict  right  to  a  reversal, 
where  justice  seems  to  require  this.     (P.  43.) 

Error  to  the  Court  of  Ci^dl  Appeals  for  the  Third  District  (in  case 
transferred  from  First),  on  an  appeal  from  Fannin  County. 

Chas,  D,  Orace  and  P.  C.  Thurmond,  for  plaintifife  in  error. 

Richard  B.  Semple,  for  defendants  in  error. 

WILLIAMS,  Associate  Justice. — ^The  plaintiff  in  error  instituted 
this  action  to  enjoin  the  defendants  in  error  from  obstructing  a  street 
in  the  town  of  Bonham  upon  which  his  land  abuts,  and  to  force  them  to 
remove  obstructions  already  placed  in  such  street. 

The  plaintiff  claimed  that  the  street  was  legally  established  by  ordi- 
nance, and  was  forty  feet  wide,  while  defendants  contended  that  it  was 
never  so  established  by  ordinance,  but  that,  by  dedication  by  abutting 
proprietors,  a  street  twenty-five  feet  wide  had  been  established. 

Upon  plaintiff's  contention  the  obstructions  complained  of  would  be 
in  the  street,  while,  if  defendants  be  correct  in  theirs,  their  improvements 
are  not  in  the  street  but  upon  their  own  land.  The  district  judge  found 
that  no  street  forty  feet  wide  had  ever  been  established  by  the  ordinance 
on  which  plaintiff  relied,  but  that  one  twenty-five  feet  wide  existed  by 
dedication  as  asserted  by  defendants,  and  gave  judgment  for  defendants. 
This  judgment  was  aflSrmed  by  the  Court  of  Civil  Appeals. 

The  facts  about  which  no  conflict  in  the  evidence  exists  and  upon 
which  the  decision  of  this  court  must  be  founded  are,  tliat,  prior  to  1881, 
what  was  known  as  Kemps  Ferry  Road,  beginning  at  Planters  street, 
in  Bonham,  the  course  of  which  was  east  and  west,  ran  north,  between 
land  owned  by  D.  E.  Kennedy  on  the  east  and  Johnson  on  the  west, 
until  it  reached  the  south  line  of  the  property  of  plaintiff  Grace,  which 
lay  just  north  of  Kennedy's.  Plaintiff's  south  line  extended  further  west 
than  Kennedy's  north  line,  and  hence  the  road  passed  diagonally  across 
the  southwestern  comer  of  plaintiff's  land,  and  then  again  turned  north 
along  his  western  line  for  a  space,  and  thence  changed  in  a  northwestern 
direction,  across  a  ten-acre  tract  then  owned  by  Fisher,  and  passed  across 
it  and  intervening  land  to  and  across  lands  of  Chenoweth,  and  then  to 
and  across  lands  of  Cowart.  Thus,  instead  of  following  the  line  of 
Fisher's,  Chenoweth's  and  Cowart's  tracts,  the  road  passed  obliquely 
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across  them.  In  1881  Fisher,  Chenoweth,  and  Cowart  appeared  before 
the  city  council  and  asked  that  the  street  be  changed  so  as  to  run  along 
their  lines,  agreeing  to  donate  strips  suflScient  for  the  purpose.  These  pro- 
posals  were  acceded  to  by  the  council,  and  an  ordinance  was  passed 
fixing  the  course  of  this  and  other  streets, — the  part  relating  to  this 
matter  being  as  follows: 

"That  the  road  known  as  the  Kemps  Ferry  Road,  from  the  point  where 
it  leaves  Planters  street,  at  E.  D.  Kennedy's  S.  W.  comer ;  hence  north 
along  Kenned/s  and  C.  D.  Grace's  west  line  to  J.  Q.  Chenoweth's  S.  E. 
comer ;  thence  west  to  P.  B.  Maddray's  E.  line ;  thence  north  to  Cheno- 
weth's  N.  W.  comer;  thence  west  to  Polly  Bobert's  E.  line;  thence  N. 
to  city  limits ;  be  declared  a  second  class  street  and  known  as  Red  River 
street,  and  that  the  same  shall  not  be  less  than  40  feet  wide/' 

Soon  after  this  was  done  Chenoweth  and  Cowart  inclosed  their  knd 
leaving  outside  their  fences  strips  of  the  width  specified  in  the  ordinance. 
There  is  evidence  as  to  the  direction  which  the  travel  took  thereafter,  but, 
as  there  is  some  conflict  in  it,  this  court  can  not  determine  its  value  or 
act  upon  it.  The  defendants,  except  Shain,  claim,  under  Fisher,  parts 
of  the  ten-acre  tract,  through  deeds  made  after  the  passage  of  the  ordi- 
nance, which  so  fixed  their  eastern  lines  as  to  allow  a  strip  of  about 
twenty-five  feet  between  them  and  plaintiff. 

The  location  of  Shain's  land  and  the  derivation  of  his  title  are  not 
shown  by  the  record. 

The  undisputed  facts,  in  our  opinion,  established  plaintiff's  right 
against  all  of  the  defendants  except  Shain.  The  charter  of  Bonham  gave 
to  the  city  council  power  to  "open,  widen,  extend,  improve,  vacate  or 
abolish  streets,  lanes,  avenues  and  alleys."  There  is  no  claim  that  the 
right  of  any  person  whose  property  abutted  upon  the  street  as  it  was  be- 
fore the  ordinance  was  passed  was  impaired  or  injured  by  the  change. 
The  contention  of  defendants  in  error  is  that  the  action  taken  was  not 
sufficient  to  establish  the  street  as  plaintiff  claims  it.  The  fact  that 
no  property  was  condemned  is  referred  to  by  the  district  judge  as  one 
reason.  So  far  as  Fisher,  Chenoweth,  and  Cowart  were  concerned,  no 
condemnation  or  compensation  was  necessary.  Their  own  acts  and  con- 
sent dispensed  with  any  such  proceedings.  Their  proposals  and  the  ordi- 
nance together  amounted  to  a  complete  dedication  and  acceptance,  which 
estopped  them.  Dill.  Mun.  Corp.,  sees,  631,  632,  and  authorities  cited 
in  notes ;  City  of  San  Antonio  v.  Grand  jean,  91  Texas,  433. 

It  is  said  that  the  evidence  does  not  show  that  Fisher  consented  to 
the  use  of  forty  feet  of  his  land,  but  we  think  it  does.  The  statement  is 
that  the  ordinance  was  passed  at  his  request  and  that  he  consented  to 
donate  the  land,  as  did  Chenoweth  and  Cowart.  The  ordinance  was 
based  upon  and  embraced  their  proposals,  and  no  other  construction  is 
admissible  under  the  evidence.  It  is  urged,  in  substance,  that  the  ordi- 
nance was  merely  preparatory  to  the  subsequent  establishment  of  the 
street,  but  its  language  will  not  bear  that  interpretation.  By  its  terms 
it  fixes  the  course  and  limits  of  the  street  in  praesenti,  and  it  must  have 
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that  effect,  there  being  no  reason  why  it  could  not  take  effect  at  once. 
Such  a  reason  is  suggested  in  the  fact  that  the  owners  of  the  land  lying 
between  Fisher  and  Chenoweth  did  not  consent  and  their  land  was  not 
condemned.  None  of  the  defendants,  unless  it  be  Shain,  is  interested 
in  that  land  or  can  assert  the  rights  of  its  owners.  The  consent  of 
those  who  induced  the  action  authorized  the  establishment  of  the  street 
across  their  land,  and  the  attempt  to  cany  it  across  those  of  others  was 
subject  to  the  acquiescence  of  such  others  or  the  necessity  of  condemna- 
tion and  compensation  as  the  future  might  have  developed. 

The  evidence  does  not  show  that  further  action  ever  became  necessary, 
but  does  show  that  a  street  of  at  least  twenty-five  feet  width  is  recog- 
nized by  everyone.  If  it  be  conceded  that  the  street  is  restricted  to  this 
width  through  the  lands  of  those  who  did  not  agree  to  a  greater  width, 
this  does  not  prevent  the  operation  of  the  ordinance  upon  those  who  gave 
the  forty  feet. 

There  is  the  further  argument  that  the  description  in  the  ordinance 
can  not  be  applied  as  plaintiff  seeks  to  apply  it,  first,  because  it  gives  the 
course  of  the  street  north  along  the  western  lines  of  Kennedy  and  Grace, 
which  course  the  street  can  not  follow  without  passing  through  Grace's 
land ;  and  second,  that  it  does  not  specify  that  the  street  is  to  run 
wholly  upon  Fisher's  land,  but  is  consistent  with  its  being  partly  upon 
that  and  partly  upon  Grace's  land. 

To  the  first  objection  the  answer  is  that  the  call  for  north  gives  only 
the  course  which  is  controlled  by  the  calls  for  Grace's  west  line  and 
Chenoweth's  southeast  comer.  The  street  may  follow  both  these  calls 
and  run  substantially  in  a  northern  direction.  As  to  the  second  objec- 
tion, it  is  only  necessary  to  point  out  that  the  ordinance  evidently  gives 
one  line  of  the  street  which  is  with  Grace's  west  line  to  Chenoweth's 
southeastern  comer,  and  fixes  the  other  line  by  giving  the  width,  which 
from  the  nature  of  the  transaction  must  be  upon  Fisher's  land. 

The  road,  after  it  touched  Fisher's  land,  already  ran  partly  along 
Grace's  west  line  and  then  diverged  obliquely  across  that  of  Fisher.  The 
object  of  the  parties  was  to  change  it  only  so  far  as  the  description  makes 
changes,  so  as  to  carry  it  along  the  boimdaries.  The  proceeding  was 
not  designed  to  open  a  new  street,  but  to  change  in  some  particulars  the 
course  of  an  old  one. 

The  defendants  who  claim  under  Fisher  are  bound  by  his  action.  The 
plaintiff  made  no  case  against  Shain,  and  the  judgment  in  his  favor 
will  be  affirmed.  As  to  the  other  defendants  the  judgments  of  the 
District  Court  and  of  the  Court  of  Civil  Appeals  will  be  reversed,  and 
the  cause  remanded  to  the  District  Court  with  instructions  to  perpetuate 
the  injunction  originally  granted  restraining  defendants  from  obstruct- 
ing the  street,  as  it  is  held  by  this  opinion  to  exist;  and  to  issue  such 
other  process  as  may  be  necessary  to  require  the  defendants,  within  such 
reasonable  time  as  the  court  may  fix,  to  remove  from  the  street  the 
obstmctions  which  they  have  placed  in  it. 

Affirmed  in  part,  reversed  and  remanded  in  part. 
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on  motion  for  rehearing. 

WILLIAMS,  Associate  Justice. — Plaintiff  in  error  asks  a  rehearing 
of  so  mnch  of  the  judgment  of  this  court  as  affinns  the  judgment  of  the 
Court  of  Civil  Appeals  in  favor  of  Shain,  and  seeks  to  make  it  appear 
from  the  statement  of  facts,  in  connection  with  an  agreement  now  filed 
in  this  court,  that  Shain  in  fact  claimed  under  Fisher,  as  di(l  the  other 
defendants.  We  have  critically  examined  the  statement  in  the  record 
and  are  confinned  in  our  first  conclusion  that,  as  there  written,  it  does 
not  show  the  fac^  in  question.  The  agreement  of  counsel  for  both 
parties  now  filed  is  to  the  effect  that  the  fact  was  shown  in  the  trial  below* 
that  Shain  claimed  imder  Fisher,  and  that  the  present  condition  of  the 
record  was  due  to  their  misunderstanding  of  the  effect  of  the  language 
used  in  preparing  the  statement  of  facts.  But  the  judgments  of  this 
court  must  be  based  upon  facts  appearing  in  the  record  of  the  trial  be- 
low and  not  upon  such  agreements.  Since,  however,  the  judgment  of 
the  Court  of  Civil  Appeals  was  reversed  for  other  reasons,  this  couri; 
may  either  render  final  judgment,  when  the  facts  warrant,  or  remand  the 
cause  as  justice  may  require ;  and  we  think  that,  under  the  circumstances, 
it  becomes  proper  to  remand  the  cause  for  a  new  trial  between  plaintiff 
and  the  defendant  Shain,  and  that  our  previous  judgment  be  modified 
to  this  extent  but  no  further. 

We  find  nothing  in  the  motion  of  defendant  in  error  to  change  our 
former  opinion. 

Reversed  and  remanded. 


City  op  Dallas  v.  Herman  Kruegel. 

No.  1041.    Decided  November  7,  1901. 

Limitation — Injunctioii — ^Pa3rment  Under  Protest. 

Limitation  ran  from  date  of  payment,  against  the  right  to  recover  back 
money  paid  to  a  city  upon  street  improvement  assessments,  where  there  was  no 
agreement  by  the  city  to  hold  the  money  to  abide  the  result  of  such  suit,  though 
it  was  paid  under  protest,  on  a  disputed  claim,  against  the  enforcement  of  which 
an  injunction  suit  by  the  party  so  paying,  afterward  successful,  was  pending 
at  the  time  of  the  payment.     (Pp.  44-46.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an 
appeal  from  Dallas  County. 

Kruegel  sued  the  city  to  recover  debt  and  f orclose  vendor^s  lien,  and 
obtained  a  judgment,  which  was  affirmed  on  appeal.  The  appellant, 
the  city,  then  obtained  writ  of  error. 

W.  T.  Henry  and  James  J.  Collins,  for  plaintiflf  in  error.  The 
Court  of  Civil  Appeals  erred  in  holding  that  the  collection  of  the  local 
assessments  or  special  paving  taxes,  involved  in  this  suit,  by  the  city 
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of  Dallas  was  not  a  voluntary  payment  by  appellee  Herman  Kruegel. 
Galveston  City  Co.  v.  Galveston,  56  Texas,  486;  Galveston  Gas  Co.  v. 
•Galveston,  54  Texas,  287;  Railroad  v.  Commissioners,  98  U.  S.,  541; 
Peebles  v.  Pittsburg,  47  Am.  Rep.,  714;  Detroit  v.  Martin,  22  Am. 
Rep.,  512. 

The  Court  of  Civil  Appeals  erred  in  holding,  even  if  the  payment 
was  involuntary,  that  the  cause  of  action  of  appellees  was  not  barred 
by  the  statute  of  four  years  limitation  at  the  time  of  the  institution 
of  their  suit.  Stanley  v.  Schwalby,  85  Texas,  353;  Machine  Works  v. 
Reigor,  64  Texas,  89. 

M.  L,  Robinson  and  Frank  Reeves,  for  defendant  in  error. — ^The 
•Court  of  Civil  Appeals  did  not  err  in  holding  that  the  collection  of 
the  special  paving  taxes,  involved  in  this  suit,  by  the  city  of  Dallas 
was  not  a  voluntary  payment  by  appellee  Herman  Kruegel.  Galves- 
ton Gas  Co.  V.  Galveston,  54  Texas,  287;  Galveston  v.  Gorham,  49 
Texas,  301;  Galveston  City  Co.  v.  Galveston,  56  Texas,  486. 

The  issue  involved  herein  is  not  the  right  of  a  taxpayer  to  recover 
taxes  illegally  paid,  but  of  a  vendor  of  real  estate  to  recover  from  his 
vendee  unpaid  purchase  money. 

The  Court  of  Civil  Appeals  did  not  err  in  holding  that  appellee's 
ijause  of  action  was  not  barred  by  limitation.  Leake  v.  City  of  Cle- 
burne, 36  S.  W.  Rep.,  97;  West  v.  El  Campo  Land  Co.,  32  S.  W.  Rep., 
424;  Bexar  B.  &  L.  A.  v.  Newman,  25  S.  W.  Rep.,  461. 

WILLIAMS,  Associate  Justice. — This  action  was  brought  by 
defendant  in  error  to  recover  of  the  plaintiff  in  error  the  sum  of 
^661.99,  and  to  foreclose  a  vender's  lien  on  real  estate  sold  by  plaintiff 
to  the  city,  plaintiff  claiming  that  the  sum  sued  for  was  a  part  of  the 
purchase  money  of  the  property  unpaid. 

Plaintiff  recovered  judgment  in  the  District  Court  which  was 
«.fl5rmed  by  the  Court  of  Civil  Appeals.  The  writ  of  error  was 
granted  because  this  court  was  of  the  opinion  that  the  courts  below 
■erred  in  not  sustaining  the  city^s  plea  of  limitations. 

The  evidence  showed  that  the  city  agreed  to  purchase  the  property 
from  Kruegel,  conveying  to  him  another  piece  of  property  and  paying 
him  $8000  in  cash.  An  abstract  of  his  title  was  furnished  by  Kruegel, 
which  was  referred  by  the  city  to  its  attorney  for  examination.  The 
attorney  reported  that  there  were  incumbrances  upon  the  property, 
among  which  were  taxes,  including  two  amounts  claimed  by  the  city 
of  $539.99  and  $122  for  street  improvements,  the  first  amoimt  upon 
the  property  sold  and  the  last  upon  other  property.  Before  this  trans- 
action Kruegel  and  other  parties  had  obtained  an  injunction  restrain- 
ing the  city  from  selling  their  property  to  pay  these  charges,  claiming 
that  they  were  illegal,  and  this  suit  was  pending. 

According  to  KruegeFs  evidence,  which  must  be  taken  as  true,  deeds 
were  exchanged  and  several  payments  of  money  were  made,  when  the 
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officers  of  the  city,  before  making  the  final  payment,  demanded  the 
satisfaction  of  the  sums  due  for  the  street  improvements  and  other 
claims,  and  insisted  upon  deducting  them  from  the  purchase  money. 
Kruegel  objected  to  the  payment  of  the  two  sums  named,  but  the 
officers  refused  to  settle  unless  it  was  done.  Kruegel  asked  if  he  could 
not  pay  under  protest, .  and  was  told  that  he  could  do  so,  and 
then  received  receipts,  showing  payments  of  the  assessments  and  the 
balance  of  the  purchase  money  less  these  amounts.  The  receipts  for 
the  assesments  stated  that  the  money  was  paid  under  protest. 

All  of  this  took  place  more  than  four  years  before  this  suit  was 
brought.  Thereafter  the  injunction  suit  was  tried  and  a  judgment  of 
the  District  Court  was  rendered  requiring  Kruegel  and  the  other  plain* 
tiffs  to  pay,  upon  the  assessments,  sums  fixed  by  the  judgment  as  a 
condition  of  having  sales  of  their  property  enjoined.  This  judgment,^ 
upon  their  appeal,  was  reversed  by  the  Court  of  Civil  Appeals  and  the 
sale  of  the  property,  for  the  assessments  claimed,  or  for  any  cost  or  tax 
that  might  be  assessed  under  the  proceedings,  was  enjoined  uncondi- 
tionally. This  was  within  two  years  before  the  present  action  wa& 
begun. 

We  shall  not  enter  upon  the  question  whether  or  not  plaintiff  had 
a  cause  of  action  to  recover  the  money  which  he  left  in  the  hands  of 
the  city,  after  the  settlement.  If  he  had  such  cause  of  action,  we 
think  it  quite  clear  that  it  accrued  at  once,  and  hence  was  barred  when 
he  brought  his  suit.  All  of  the  facts  out  of  which  it  grew  had  then 
transpired,  and,  in  order  to  postpone  its  assertion,  the  transaction 
must  admit  of  the  construction  that  the  city  agreed,  expressly  or  by 
implication,  to  hold  the  money  subject  to  the  result  of  the  injunction 
suit.  Nothing  of  the  kind  is  shown,  but  the  evidence  makes  it  plain 
that  it  did  not  exist.  The  plaintiff  does  not  testify  that  there  was 
such  an  understanding,  and  the  officers  of  the  city  state  that  their 
demand  for  the  payment  of  the  assessments  out  of  the  purchase 
money  was  absolute  and  unconditional.  This  the  evidence  of  plain- 
tiff admits.  The  only  additional  circumstance  is  the  inquiry  of 
plaintiff  whether  or  not  he  could  pay  under  protest  and  the  reply  that 
he  could  do  so.  This  only  affected  the  question  as  to  whether  or  not 
the  payment  was  voluntary,  and  it  had  no  effect  towards  postponement 
of  the  right  to  sue.  Certainly  if  plaintiff  had  sued  at  once  the  city 
could  not  have  defeated  him,  with  these  facts,  under  a  plea  that  his 
cause  of  action  had  not  accrued,  or  was  postponed  until  the  injunction 
suit  was  terminated. 

The  subsequent  prosecution  of  that  suit  was  the  act  of  plaintiff 
and  his  coplaintiffs  therein.  It  did  not  alter  the  facts  characterizing 
the  sale  of  the  property  and  the  settlement  therefor.  The  plaintiff 
could  have  tried  the  validity  of  the  assessments  as  well  in  a  suit  to- 
recover  the  money  as  in  the  injunction  case,  with  the  difference  that 
in  the  one  case  he  would  have  sought  to  recover  the  money  paid  in 
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such  a  way  as  to  interrupt  limitations,  while  in  the  other  he  was  seek- 
ing no  such  relief. 

The  judgments  of  the  District  Court  and  the  Court  of  Civil  Appeals 
will  be  reversed,  and  judgment  here  rendered  in  favor  of  the  city. 

Reversed  and  rendered. 


A.  F.  Boyd  et  al.  v.  H.  C.  Ghent. 

Application  No.  3130.    Decided  November  7,  1901. 

l.—Jadsment— Lien— Limitatiim— Pleading. 

One  asserting  a  judgment  lien  must  show  a  lien  existing  when  he  brought 
suit.  It  is  not  necessary  that  his  adversary  plead  limitation  in  order  to  avail 
himself  of  the  fact  that  the  lien  was  lost  by  the  expiration  of  ten  years  from 
its  record  and  indexing.     (P.  47.) 

% — Same— Judgment— Pretumption— Amendment 

In  support  of  a  finding  by  the  trial  court  in  favor  of  the  validity  of  a 
judgment  lien,  lost  by  lapse  of  time  when  the  amended  pleading  on  which 
judgment  proceeded  was  filed,  it  will  be  presumed  that  the  lien  was  asserted 
in  the  original  pleading,  filed  before  such  lien  expired,  and  continued  in  the 
various  amendments  up  to  the  trial.     (Pp.  46-48.) 

Application  for  writ  of  error  to  the  Court  of  Civil  Appeals,  Third 
District,  in  an  appeal  from  Bell  County. 

Ghent  sued  i^oyd  and  vife  in  trespass  to  try  title,  and  had  judgment 
establishing  a  lien  against  the  property.  Boyd  and  wife  appealed,  and 
on  affirmance  applied  for  a  writ  of  error. 

A.  M.  Monteith,  for  petitioner. 

John  B.  Durrett  and  Winhourn  Pearce  were  for  defendant  in  error  in 
the  appellate  court. 

GAINES,  Chief  Justice. — This  suit  was  brought  by  H.  C.  Ghent 
against  Mrs.  A.  F.  Boyd,  with  whom  her  husband  was  joined  pro  forma. 
The  case  was  tried  upon  what  is  styled  a  third  amended  original  petition, 
filed  July  28,  1900,  in  which  the  plaintiff,  after  alleging  the  facts, 
prayed  for  a  recovery  of  a  certain  lot  in  the  city  of  Belton,  and  in  the 
alternative,  in  case  he  was  not  entitled  to  such  a  recovery,  for  the  fore- 
closure of  a  judgment  lien  upon  the  property.  It  appears  from  the 
evidence  that  the  defendant  Mrs.  Boyd  was  formerly  the  wife  of  one 
Trigg,  and  that  while  that  relation  subsisted,  to  wit,  on  the  18th  day  of 
December,  1888,  the  plaintiff  obtained  a  judgment  against  Trigg  upon 
a  community  debt  of  that  marital  union.  At  the  time  the  judgment 
was  rendered  a  suit  for  divorce  between  Trigg  and  wife  was  pending, 
and  on  the  next  day  thereafter  a  decree  dissolving  the  bonds  of  matri- 
mony and  settling  the  property  rights  of  the  parties  was  entered.  In 
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^t  decree  the  lot  in  controversy  was  adjudged  to  be  the  community 
property  of  Trigg  and  wife,  and  all  the  property  so  adjudged  was  decreed 
to  be  subject  to  a  lien  in  favor  of  Mrs.  Trigg  for  costs  paid  by  her  in 
the  suit,  and  for  a  claim  in  her  favor  for  an  excess  of  community  prop- 
erty appropriated  by  Trigg,  and  for  the  payment  of  these  claims  the  lot 
was  ordered  to  be  sold.  An  order  of  sale  was  issued  and  under  it  the 
property  was  sold,  and  Mrs.  Trigg,  now  Mrs.  Boyd,  became  the  pur- 
chaser. 

An  abstract  of  Ghent's  judgment  was  recorded  in  the  oflBce  of  the 
county  clerk  of  the  county  on  the  day  it  was  rendered,  and  on  the  same 
day  an  execution  issued  upon  the  judgment  which  was  returned  "no 
property  found."  Ghent  caused  an  alias  to  issue  upon  his  judgment, 
and  at  a  sale  made  thereunder  became  the  purchaser  of  the  property  in 
controversy.  In  1894  Ghent  filed  his  original  petition  in  this  cause, 
which  was  an  action  in  trespass  to  try  title  to  the  lot  in  controversy. 

Upon  the  trial  in  this  case  the  court  instructed  the  jury  to  find  a 
verdict  in  favor  of  the  defendant  Mrs.  Boyd  for  the  lot  in  controversy, 
and  also  to  find  for  the  plaintiff  for  the  lien  as  claimed  by  him.  There 
was  a  verdict  in  accordance  with  the  instructions  and  a  judgment 
thereon. 

One  contention  on  part  of  the  defendant  was  that  more  than  ten 
years  had  elapeed  since  the  filing  of  the  abstract  of  the  plaintifPs  judg- 
ment against  Trigg  before  the  trial  of  the  cause  and  before  the  filing 
of  the  petition  asserting  the  lien,  and  that  therefore  the  lien  was  lost. 
The  Court  of  Civil  Appeals  held  that  for  the  reason  that  the  defendant 
did  not  plead  the  statute  of  limitations  she  could  not  assert  this  defense. 
We  are  not  prepared  to  concur  in  this  conclusion.  The  statute  which 
gives  the  lien  reads  as  follows : 

*^When  a  lien  has  been  acquired  as  provided  in  this  chapter  it  shall 
continue  for  ten  years  from  the  date  of  such  record  and  index,  unless  the 
plaintiff  shall  fail  to  have  execution  issued  upon  his  judgment  within 
twelve  months  after  the  rendition  thereof,  in  which  case  said  lien  shall 
cease  to  exist."    Eev.  Stats.,  art.  3290. 

It  seems  to  us  that  since  this  article  fixes  the  period  during  which  the 
lien  shall  continue,  a  party  who  asserts  it  in  an  action  must  show  that 
it  has  not  ceased  to  exist  at  tlie  time  he  brings  his  suit.  Otherwise  he 
shows  no  existing  lien.  It  is  not  a  statute  which  limits  the  period  in 
which  an  action  shall  be  brought,  and  therefore  we  are  inclined  to  the 
opinion  that  it  is  not  necessary  for  a  defendant  who  resists  such  lien  to 
plead  the  statute  specially.  But  we  think  that  it  does  not  appear  from 
the  record  in  this  case  that  the  lien  was  lost.  We  do  not  know  upon 
what  grounds  the  trial  judge  instructed  a  verdict  in  favor  of  the  lien 
in  this  case.  Where  for  any  reason  it  becomes  necessary  for  a  party 
holding  a  lien  acquired  by  filing  an  abstract  of  a  judgment  upon  real 
estate  to  bring  suit  for  its  enforcement,  we  think  he  preserves  his  lien 
by  filing  his  suit  within  the  ten  years,  and  that  the  subsequent  lapse  of 
time  before  the  trial  will  not  defeat  his  action.     The  plaintiff's  aban- 
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doned  pleadings  in  this  cause,  with  the  exception  of  the  original  petition, 
do  not  appear  in  the  transcript.  He  alleged  in  his  last  amended  petition 
that  it  is  filed  "in  li«u  of  his  second  amended  original  petition  filed  on 
the  9th  day  of  January,  1899,  and  of  his  original  petition  filed  December 
4,  1894,"  which  leaves  room  for  the  inference  that  there  was  a  first 
amended  original  petition  filed  previous  to  the  9th  day  of  January,  1899. 
The  question  is,  was  the  lien  asserted  in  this  action  within  ten  years 
from  the  filing  of  the  abstract  of  the  judgment  ?  We  must  indulge  every 
presumption  in  favor  of  the  correctness  of  the  ruling  of  the  trial  judge 
consistent  with  the  record.  He  had  all  the  pleadings  before  him,  in- 
cluding those  which  had  been  abandoned,  and  it  was  his  duty  to  look 
to  them  without  their  being  offered  in  evidence.  If  he  saw  that  the  lien 
had  been  asserted  in  an  amended  petition  before  it  had  expired  and 
that  it  was  continuously  asserted  in  all  subsequent  amendments,  it  wad 
his  duty  to  hold  that  the  lien  was  still  subsisting  at  the  time  of  the 
trial  for  the  purposes  of  the  suit.  The  record  not  showing  the  con- 
trary, we  must  hold  that  there  was  a  first  amended  original  petition  filed 
by  the  plaintiff  in  which  he  alleged  the  lien  and  asked  the  foreclosure 
thereof,  and  that  it  was  filed  before  the  expiration  of  ten  years  from 
the  time  at  which  the  lien  was  originally  fixed ;  and  that  this  cause  of 
action  was  again  asserted  in  the  second  amended  original  petition. 

Therefore,  while  we  are  not  prepared  to  concur  in  the  reasoning  of 
the  Court  of  Civil  Appeals,  we  think  their  judgment  is  correct. 

We  find  no  error  in  the  other  assignments  found  in  the  petition  for  the 
writ  of  error  and  therefore  the  application  is  refused. 

Writ  of  error  refused. 


Central  City  Trust  Company  v.  Waco  Building  Association. 

Application  No.  3160.    Decided  November  14,  1901. 

1. — ^Judsment  Lien — Unrecorded  Deed. 

The  lien  of  a  judgment  on  due  record  of  abstract  and  the  title  of  a  purchaser 
at  sale  thereunder  are  superior  to  the  rights  of  a  purchaser  under  an  unrecorded 
deed.     (P.  51.) 

2.— Trespass  to  Try  Title — ^Pleading— Foreclosure. 

Defendant  under  the  plea  of  not  guilty  in  trespass  to  try  title  can  not 
avail  himself  of  a  vendor's  lien  held  by  him  against  the  property.     (P.  61.) 

Application  for  writ  of  error  to  the  Court  of  Civil  Appeals  for  the 
Third  District. 

Chas.  A,  Jennings,  for  plaintiff  in  error. — ^The  Court  of  Civil  Appeals, 
in  adopting  the  conclusions  of  law  of  the  trial  court  and  affirming  the 
judgment  of  said  court,  erred  as  follows,  to  wit:  In  holding  as  it  did 
in  items  No.  2  and  No.  4,  that,  under  the  facts,  the  lien  created  by  and 
incident  to  the  filing,  indexing,  etc.,  of  the  abstract  of  the  Waco  Building 
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Association  was  superior  to  any  rights  acquired  under  the  conveyances, 
or  any  of  them,  to  the  Central  City  Trust  Company  as  set  forth  in  the 
findings  of  facts^  in  that  the  court  finds  that:  *^t  was  admitted  on 
hearing,  that  the  recitals  in  said  deeds  (deeds  from  Moore  to  Johnson, 
Johnson  to  Beerman,  and  Beerman  to  the  trust  company)  and  the 
recitals  in  the  sheriffs  deed  to  plaintiff,  are  to  be  adopted  as  facts 
proven/'  Therefore  it  is  admitted,  and  so  foimd  by  the  trial  court,  that 
James  I.  Moore  sold  the  premises  in  controversy  to  Julia  Johnson  on 
February  27,  1897,  and  that  on  said  date  the  Central  City  Trust  Com- 
pany acquired  a  valid  vendor's  lien  on  said  premises  for  the  sum  of 
$690,  and  that  on  June  19,  1899,  Julia  Johnson  sold  said  premises  to 
M.  B.  Beerman  for  $50  cash  and  fifteen  notes  for  $25  each,  which  notes 
were  made  payable  to  and  accepted  by  the  Central  City  Trust  Company 
in  lieu  of  the  balance  due  on  the  Julia  Johnson  $690  note,  and  that  on 
December  15,  1899,  M.  B.  Beerman  sold  said  premises  to  the  Central 
City  Trust  Company  for  the  consideration  of  $50  cash,  and  the  surrender 
and  cancellation  of  his  fifteen  notes  for  $25  each,  held  by  the  Central 
City  Trust  Company.  The  fourth  finding  of  fact  shows  that  Julia  John- 
son was  placed  in  possession  of  the  premises  under  her  deed  on  February 
27,  1897.  It  therefore  is  shown  that  the  Central  City  Trust  Company 
was  the  owner  of  the  premises  sued  for,  and  in  possession  thereof,  under 
its  vendor's  lien  acquired  February  27,  1897,  which  vendor's  lien  was 
afterwards  merged  into  a  title  by  virtue  of  the  several  conveyances  above 
named,  which  were  recorded  on  the  2d  day  of  January,  1900. 

It  being  admitted  that  Moore  conveyed  the  premises  to  Johnson  on 
February  27,  1897,  retaining  a  vendor's  lien  to  secure  the  payment  of  the 
Julia  Johnson  note  for  $690,  and  the  note  being  then  made  payable  to 
the  Central  City  Trust  Company,  the  only  title  in  said  premises  then 
remaining  in  Moore  was  held  in  trust  by  him  for  said  trust  company  to 
secure  the  payment  of  said  note,  and  therefore  no  other  title  could  be 
acquired  by  the  Waco  Building  Association  under  its  lien,  execution, 
and  sheriff's  sale  than  that  owned  or  held  by  Moore  at  the  time  of  such 
levy  and  sale,  and  as  the  Central  City  Trust  Company's  lien  was  superior 
to  any  rights  of  the  said  Moore  at  the  time  of  said  levy  and  sale,  it 
necessarily  follows  that  the  lien  of  the  Waco  Building  Association  was 
inferior  to  the  lien  of  the  Central  City  Trust  Company,  and  in  holding 
otherwise  the  Court  of  Civil  Appeals  erred.  Senter  v.  Lambeth,  59 
Texas,  259;  Russell  v.  Kirkbride,  62  Texas,  456;  Carleton  v.  Hausler,  49 
S.  W.  Rep.,  121 ;  John  B.  Hood  Camp  v.  De  Cordova,  92  Texas,  206. 

The  Court  of  Civil  Appeals  erred  in  adopting  the  third  conclusion  of 
law  as  found  by  the  trial  court,  when  it  said :  "I  am  of  the  opinion  that 
the  facts  relative  to  the  occupancy  of  the  premises  subsequent  to  the 
removal  of  Julia  Johnson  therefrom  in  March,  1897,  were  insufficient  to 
operate  as  a  notice  to  plaintiff,  or  to  put  it  on  inquiry,  of  any  claim  by 
said  Julia  Johnson,  or  to  put  plaintiff  upon  inquiry  as  to  any  title  or 
Vol.  LXXXXV.  Supreme— 4 
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ownership  other  than  in  James  I.  Moore."  Whitehead  v.  Foley,  28 
Texas,  14;  Elliot  v.  Mitchell,  47  Texas,  451. 

The  Court  of  Civil  Appeals  erred  in  adopting,  as  its  conclusion  of  law, 
the  conclusions  of  law  as  found  by  the  trial  court  in  the  fifth  subdivision 
of  its  conclusions  of  law :  "The  lien  of  the  judgment  having  been  fixed, 
the  subsequent  sale  under  execution  issued  upon  such  judgment  operated 
to  foreclose  such  lien,  and  the  fact  that  plaintiff  in  that  judgment  (the 
same  as  in  this  action)  became  the  purchaser  at  such  execution  sale  by 
crediting  the  purchasing  bid  upon  the  execution  rather  than  by  payment 
thereof  in  cash,  which  would  at  once  pass  back  to  it  as  execution  creditor, 
does  not  defeat  its  rights  to  recover  in  this  action  upon  a  title  so  acquired." 
Senter  v.  Lambeth,  59  Texas,  259;  Russell  v.  Kirkbride,  62  Texas,  455; 
Hamblen  v.  Polts,  70  Texas,  135j  John  B.  Hood  Camp  v.  De  Cordova, 
92  Texas,  206. 

The  Court  of  Civil  Appeals  erred  in  adopting  as  its  conclusions  of  law, 
the  conclusions  of  law  of  the  trial  court  as  set  forth  in  the  fourth  sub- 
division of  said  findings,  wherein  the  following  language  is  used :  "I  am 
further  of  the  opinion,  and  so  find,  that  when  Julia  Johnson  made  her 
purchase. money  notes  under  the  conveyance  to  her  by  Moore  in  February, 
1897,  acknowledged  August  4, 1899,  payable  to  the  defendant  Central  City 
Trust  Company,  that  thereby  the  trust  company  became  an  original 
party  to  the  transaction,  and  that  it  thereby  acquired  a  vendor^s  lien, 
and  right  to  foreclosure;  that  said  notes  were  instruments  of  a  character 
that  could  have  been  acknowledged,  and  so  brought  within  the  opera- 
tion of  the  registration  laws ;  and  that  the  failure  of  such  payee  to  have 
them  acknowledged  and  recorded  operated  to  make  such  lien  and  rights 
eubj'ect  and  subordinate  to  the  lien  and  rjghts  growing  out  of  the  record 
of  the  abstract  of  judgment;  and  that  said  trust  company,  being  a  par- 
ticipant in  the  sale  to  Johnson,  is  estopped  from  setting  up  any  secret  or 
latent  equity,  or  rights  growing  out  of  the  transactions,  derogatory  to 
rights  under  the  abstract  lien.''  Senter  v.  Lambeth,  59  Texas,  259; 
Russell  V.  Kirkbride,  62  Texas,  456 ;  John  B.  Hood  Camp  v.  De  Cordova, 
92  Texas,  206 ;  Carleton  v.  Hausler,  49  S.  W.  Rep.,  121. 

WILLIAMS,  Associate  Justice. — ^This  was  an  action  of  trespass 
to  try  title  by  defendant  in  error  against  plaintiff  in  error,  in  which  the 
petition  was  in  the  ordinary  form  and  the  answer  a  plea  of  not  guilty. 
Both  parties  claimed  under  J.  I.  Moore. 

Plaintiff  below  recovered  judgment  for  money  against  Moore  on 
May  14,  1897,  of  which  an  abstract  was  duly  filed  and  recorded  May  15, 
1897,  and  thereafter  the  property  was  sold  under  such  judgment  and 
purchased  by  plaintiff.  On  the  27th  day  of  February,  1897,  Moore  con- 
veyed the  property  to  Julia  Johnson,  who,  for  the  purchase  money,  exe- 
cuted her  note  payable  to  the  Central  City  Trust  Company  in  install- 
ments amounting  to  $690.  The  deed  executed  by  Moore  te  Johnson 
retained  a  lien  to  secure  the  note,  but  it  does  not  appear  from  the 
findings  of  fact  made  by  the  district  judge  (there  being  no  statement  of 
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facts)  ^  that  the  note  expressed  any  lien  or  that  it  was  such  an  instru- 
ment as  should  have  been  recorded.  The  deed  was  not  filed  for  record 
until  January  2,  1900. 

Julia  Johnson  conveyed  the  property  to  M.  B.  Beerman  on  the  19th 
of  June,  1899,  Beerman  for  the  purchase  money  paying  $50  cash,  and 
executing  fifteen  notes  for  $25  each,  payable  to  the  Central  City  Trust 
Company.  A  Hen  to  secure  these  not€«  was  likewise  retained  in  this 
deed,  which  was  also  recorded  January  2,  1900.  The  notes  given  by 
Beerman  were  taken  by  the  Central  City  Trust  Company  in  lieu  of  that 
of  Julia  Johnson,  executed  in  the  sale  from  Moore  to  her.  Beerman 
afterwards  conveyed  the  property  to  the  Central  City  Trust  Company 
for  $50  cash  and  in  satisfaction  of  his  notes.  When  plaintiffs  abstract 
was  recorded,  no  one  was  in  possession  of  the  property  and  plaintiff  had 
no  notice  of  the  conveyance  from  Moore  to  Johnson. 

Under  the  rule  in  Grace  v.  Wade,  45  Texas,  522,  and  many  other  cases 
following  it,  plaintiff's  lien,  arising  from  the  record  of  its  abstract,  was 
superior  to  the  unrecorded  deed  from  Moore  to  Johnson,  and,  by  its 
purchase  at  execution  sale,  plaintiff  acquired  title  to  the  proper^  as 
against  those  claiming  title  under  that  deed.  The  pleadings  presented 
only  the  question  of  title  and  right  of  possession.  If  defendant,  by 
virtue  of  the  note  originally  given  by  Julia  Johnson  for  purchase 
money,  held  a  vendor's  lien  on  the  land  which  is  still  enforcible,  it 
could  not  be  foreclosed  under  the  plea  of  not  guilty.  Hence,  in  refusing 
the  application,  we  do  not  pass  upon  this  question.  The  judgment  is 
correct  and  the  writ  of  error  is  refused. 

Writ  of  error  refused. 


J.  D.  Bni£  V.  Chicago,  Eock  Island  &  Pacipio  Bailwat 
Company  et  al. 

No.  1029.    Decided  November  21,  1901. 

1.— FoTeisn  Corporatioii— Business  in  State — ^Auxiliary  Corporation. 

When  one  corporation  makes  use  of  another  as  its  instrument  through  which 
to  transact  its  business,  the  principal  corporation  is  really  represented  by  the 
agents  of  the  subcorporation  and  its  liability  is  the  same  as  if  it  had  done 
business  in  its  own  name.     (P.  66.) 

S.— Same. 

See  opinion  for  detail  of  facts  attending  the  incorporation  in  Texas  of  the 
Chicago,  Rock  Island  &  Texas  Railway  Company  and  its  contracts  and  relations 
with  the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  charter^  by  Illinois 
and  Iowa;  under  which  the  former  was  held  to  be  a  mere  creature  or  sub- 
corporation  of  the  latter  company,  and  the  latter  the  real  owner  and  operator 
of  the  Texas  lines.     (Pp.  59-67.) 

S.— Same — Service  of  Process. 

The  courts  of  Texas,  under  the  facts  appearing  in  this  case,  had  personal 
jurisdiction  over  the  Chicago,  Rock  Island  &  Pacific  Railway  Company  on  service 
on  the  of&cen  and  agents  of  the  Texas  corporation,  in  a  suit  in  favor  of  a  non- 
resident plaintiff,  against  the  Iowa  corporation,  on  a  cause  of  action  arising  in 
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Iowa,  for  injury  to  9,  shipper  on  a  cattle  train,  whose  shipment  was  solely  over 
the  lines  of  the  Iowa  company.     (Pp.  63-67.) 

4. — Practice  in  Supreme  Court. 

The  Supreme  Court  can  not  hold  that  the  District  Ck>urt  was  without 
jurisdiction,  contrary  to  the  ruling  of  the  latter  on  a  question  of  fact,  unless 
the  conclusion  to  be  drawn  from  the  evidence  is  so  definite  and  certain  that 
the  trial  court  should  have  treated  it  as  conclusively  established.  But  see 
facts  held  to  justify  such  conclusion.     (Pp.  63,  64.) 

5. — Constmction— Illegality  of  Contract. 

The  technical  rule  of  construction  which  presumes  that  an  agreement  was 
not  intended  to  violate  the  Constitution  and  laws,  will  not  be  allowed  to  prevent 
an  investigation  by  the  courts  into  the  real  facts  of  corporate  existence.     (P.  64.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Second 
District,  in  an  appeal  from  Montague  County. 

Galloway  &  Templeton,  J.  H.  Harper,  and  W.  8.  Jameson,  for  appel- 
lant.— The  trial  court  erred  in  holding  that  the  service  of  citation 
made  on  the  defendant  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany was  insufficient  to  give  the  court  jurisdiction  over  said  defend- 
ant, and  that  the  court  had  acquired  no  jurisdiction  over  it  by  such 
service.  Rev.  Stats.,  arts.  1222,  1223;  Frick  Co.  v.  Wright,  55  S.  W. 
Rep.,  608;  Railway  v.  Gage,  63  Texas,  568;  Railway  v.  Burke,  55 
Texas,  329 ;  Shane  v.  Railway,  28  S.  W.  Rep.,  456 ;  Tuchband  v.  Rail- 
way, 115  N.  Y.,  437;  Norton  v.  Railway,  61  Fed.  Rep.,  618;  Railway 
V.  Novak,  61  Fed  Rep.,  573 ;  6  Thomp.  Corp.,  sees.  8037,  8038. 

Hovey  was  in  fact  the  general  manager  and  local  agent  in  Texas 
of  the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  and  the 
service  of  citation  upon  him  was  sufficient  to  give  the  court  jurisdic- 
tion over  said  defendant,  notwithstanding  said  Hovey  may  not  have 
been  formally  designated  a«  such  general  manager  and  local  agent, 
and  such  service  will  require  said  defendant  to  appear  and  plead  to 
the  action.     Same  authorities. 

The  Chicago,  Rock  Island  &  Texas  Railway  Company  was  and  is 
the  agent  in  Texas  of  the  defendant  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  and  service  of  citation  upon  said  Texas  company,  by 
serving  its  vice-president,  acting  president  and  general  manager,  Hovey, 
gave  to  the  court  jurisdiction  over  said  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  and  the  court  erred  in  refusing  to  assume  such 
jurisdiction,  and  in  refusing  to  render  judgment  against  said  defend- 
ant. Van  Dresser  v.  Railway,  48  Fed.  Rep.,  202;  Hester  v.  Fertilizer 
Co.,  12  S.  E.  Rep.,  563;  Davis  v.  Railway,  28  S.  W.  Rep.,  966;  6 
Thomp.  Corp.,  sec.  8034;  In  re  Hohorst,  U.  S.  (Law  ed.),  Book  37,  p. 
1211;  Mech.  on  Agency,  sec.  64;  Mc Williams  v.  Detroit  Mills  Co., 
31  Mich.,  275;  Killingsworth  v.  Portland  Trust  Co.,  18  Ore.,  351; 
Tolbert  v.  Railway,  55  N.  W.  Rep.,  1113  [sic]. 

Gilfillin,  local  agent  at  Bowie  of  the  Chicago,  Rock  Island  &  Texas 
Railway  Company,  by  virtue  of  his  position  as  such  local  agent,  was 
also  local  agent  of  the  Chicago,  Rock  Island  &  Pacific  Railway  Comr 
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pany,  and  of  the  system  composed  of  the  said  two  defendants^  and 
service  of  citation  upon  said  Oilfillin  as  such  local  agent  gave  to  the 
court  jurisdiction  over  both  of  said  defendants,  and  the  trial  court 
erred  in  refusing  to  so  hold. 

The  service  of  the  notice  made  on  E.  L.  Heck,  local  agent  at  Terral, 
in  the  Indian  Territory,  was  sufficient  notice  of  the  suit  to  require 
both  of  said  companies  to  appear  and  answer  thereto. 

Under  the  evidence  in  this  case,  the  issue  of  agency  and  the  conse- 
quent sufficiency  of  the  service  of  the  citation  on  the  defendant  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company,  was  a  question  of 
fact  which  should  have  been  submitted  to  and  determined  by  the 
jury,  and  the  trial  court  erred  in  withdrawing  the  case  from  the  jury 
and  in  refusing  to  submit  to  them  such  issue.  Bradstreet  Co.  v.  Gill, 
72  Texas,  115;  Prior  v.  Jolly,  40  S.  W.  Rep.,  961;  6  Thomp.,  Corp., 
sec.  8033;  12  S.  E.  Rep.,  562. 

Where  two  or  more  railway  companies  enter  into  an  agreement 
under  which  their  respective  lines  of  railways  are  merged  into  a  single 
system  and  are  operated  as  a  single  line,  they  become  and  may  be 
treated  as  a  single  carrier;  and  in  such  cases  such  a  system  and  each 
and  all  of  the  companies  composing  same  are  liable  to  third  parties 
dealing  with  such  carriers  for  all  damages  received  by  third  parties 
upon  any  part  of  the  consolidated  lines  of  said  parties  and  which  are 
occasioned  by  the  negligence  of  their  agents,  servants  and  employes. 
BaUway  v.  Wells,  58  S.  W.  Rep.,  842. 

If  the  agents  and  servants  of  one  or  more  corporations,  in  the  course 
of  their  employment  and  while  in  the  performance  of  an  agreement 
of  such  corporations  which  is  illegal  or  ultra  vires,  are  guilty  of  neg- 
ligence whereby  a  third  party  is  injured  and  damaged,  such  corpora- 
tions are  liable  for  the  consequences  of  such  negligence,  notwithstand- 
ing the  illegality  of  the  agreement;  and  in  this  case,  the  fact  that  the 
partnership  between  the  two  companies  may  have  been  prohibited  by 
law  will  constitute  no  defense  to  plaintiff's  action.  Railway  v.  How- 
ard, 178  U.  S.,  160;  Railway  v.  Meyers,  62  Fed.  Rep.,  372;  Bank  v. 
Graham,  100  T7.  S.,  699;  Salt  Lake  City  v.  HoUister,  U.  S.  (Law  ed.). 
Book  30,  176. 

This  action  being  transitory  in  its  nature,  the  defendant  may  be 
sued  in  any  court  of  competent  jurisdiction  wherein  legal  service  of 
process  can  be  obtained  on  such  defendant.  Railway  v.  Mitten,  36 
S.  W.  Rep.,  282;  So.  Pac.  Ry.  Co.  v.  Graham,  34  S.  W.  Rep.,  135;  Rail- 
way V.  Thompson,  33  S.  W.  Rep.,  718;  American  Well  Works  v.  De 
Aguayo,  53  S.  W.  Rep.,  350;  Barrow  Steamship  Co.  v.  Kane,  170  U. 
S.,  100;  Evey  v.  Railway,  81  Fed.  Rep.,  294;  Telegraph  Co.  v.  Clark, 
38  S.  W.  Rep.,  225. 

Our  statute  provides  that,  "In  any  suit  against  a  foreign  private 
or  public  corporation,  joint  stock  company  or  association  or  acting 
corporation  or  association,  citation  or  other  process  may  be  served  on 
the  president,   vice-president,  secretary  or  treasurer  or  general  man- 
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ager,  or  upon  any  local  agent  within  this  State,  of  such  corporation, 
joint  stock  company  or  association  or  acting  corporation  or  association. 
Bev.  Stats.,  art.  1^33.  In  the  amended  petition  it  was  charged  that 
the  Texas  company  was  and  ever  had  been  the  agent  in  Texas  of  the 
Pacific  company,  and  that  said  last  named  company  transacted  its 
business  in  Texas  through  and  from  the  general  offices  of  said  defend- 
ants  at  Fort  Worth.  That  the  officers  and  agents  employed  in  said 
offices  were  employed  ostensibly  by  said  Texas  company,  but  that  they 
were  in  reality  acting  for  and  in  behalf  of  said  Pacific  company  and 
for  the  system.  That  Hovey  was  vice-president  of  the  Texas  company 
and  that  he  was  also  general  manager  and  local  agent  in  Texas  of  the 
Pacific  company,  and  that  Gilfillin  was  local  agent  at  Bowie,  in  Mon- 
tague County,  for  both  of  said  companies.  The  first  issue  presented 
by  the  certified  questions  is,  was  the  Texas  company,  under  the  facts, 
certified,  such^anjagent  of  the  Pacific  company  as  that  service  on  it 
gave  the  court  jurisdiction  to  render  a  personal  judgment  against  the 
Pacific  company?  That  one  corporation' can  and  often  does  act  as  an 
agent  of  another,  is,  we  take  it,  well  settled.  Van  Dresser  v.  Railway 
and  Nav.  Co.,  48  Fed.  Bep.,  202;  Killingsworth  v.  Portland  Trust 
Co.,  17  Am.  St  Rep.,  7*37;  Mechem  on  Agency,  sec.  64;  6  Thomp.  on 
Corp.,  sec.  8034;  McWilliams  v.  Detroit  Mills  Co.,  31  Mich.,  275: 

If  we  are  correct  in  the  assumption  that  one  corporation  can  act  as 
the  agent  of  another,  then  we  ask,  how  is  such  agent  corporation  to  be 
served  ?  Manifestly  this,  can  be  done  only  by  serving  its  responsible 
officers  and  agents.  They,  by  virtue  of  their  position  with  and  relation 
to  such  corporation,  become  themselves  agents  of  the  principal  cor- 
poration. Such  agents,  we  insist,  the  proof  shows  Mr.  Hovey  and  Mr. 
Gilfillin  to  have  been.  Norton  v.  Railway,  61  Fed.  Rep.,  618;  In  re 
Hohorst,  150  TJ.  S.,  653;  Van  Dresser  v.  Railway  and  Nav.  Co.,  48 
Fed.  Rep.,  202. 

But  it  is  insisted  that  the  agent  upon  whom  process  is  served  must 
be  either  a  general  agent  of  the  defendant,  having  general  superin- 
tendence over  its  business,  or  he  must  be  an  agent  having  control  or 
supervision  over  the  transaction,  or  of  some  essential  portion  thereof,, 
out  of  which  the  injury  complained  of  arose.  And  it  is  earnestly  con- 
tended by  appellee,  acting  for  itself  and  as  amicus  curiae  in  behalf 
of  its  codefendant,  that  neither  Mr.  Hovey  nor  Mr.  Gilfillin  were 
such  agents.  Is  this  contention  sound?  We  insist  that  it  is  not  (1), 
because  such  are  not  the  requirements  of  our  statute,  and  (2)  because 
the  purpose  of  the  statute  is  only  to  provide  for  such  service  of  process 
as  will  make  it  reasonably  certain  that  such  process  will  be  brought 
to  the  notice  of  the  said  officers  and  agents  of  the  defendant  whose 
duty  it  will  be  to  act  in  the  premises.  We  submit  that  the  great  weight 
of  the  authority  is  to  the  effect  that  service  of  process  on  any  foreign 
corporation  may  be  legally  made  on  any  local  agent  carrying  on  within, 
the  domestic  jurisdiction  an  essential  portion  of  the  business  of  such 
foreign  corporation,  and  it  is  not  necessary  that  such  agent  should 
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have  supervision  over  the  transaction  out  of  which  the  cause  of  action 
arose.  Rev.  Stats.,  art.  1223;  Shane  v.  Railway,  28  S.  W.  Rep.,  456; 
Tuchband  v.  Railway,  115  N.  Y.,  437;  6  Thomp.  on  Corp.,  sees.  8037,, 
8038;  Societe  Fonciere,  etc.,  v.  Milliken,  135  TJ.  S.  (Law  ed.),  Book  34,. 
p.  208. 

We  insist  that  the  sherifPs  return  on  the  citation  served  on  Mr, 
Hovey  establishes  prima  facie  the  fact  that  he  was  the  vice-president 
and  acting  president  and  general  manager  and  general  superintendent 
of  the  Pacific  company,  and,  in  the  absence  of  an  answer  by  said 
defendant  impeaching  the  return,  it  was  and  is  sufficient  to  authorize 
and  sustain  a  judgment  by  default  against  said  company.  If,  how- 
ever, it  should  be  held,  under  the  facts  of  this  case,  that  the  sheriffs 
return  did  not  establish  the  facts  therein  recited,  nevertheless  it  was 
alleged  in  the  amended  petition  and  proven  by  the  evidence  not  only 
that  Mr.  Hovey  was  the  general  superintendent  and  general  manager 
of  said  company  in  this  state,  but  also  that  he  was  the  *1ocal  agent 
within  this  State  of  such  corporation,'*  and  that  the  Texas  company 
of  which  he  was  the  general  superintendent  and  general  manager  was 
also  a  'local  agent  within  this  state**  of  the  Pacific  company.  We 
therefore  contend  that  the  trial  court  had  jurisdiction  over  said 
defendant  and  that  it  erred  in  refusing  to  exercise  such  jurisdiction. 
Frick  Co.  v.  Wright,  55  S.  W.  Rep.,  608;  Railway  v.  Burke,  55  Texas, 
327. 

Addressing  ourselves  to  the  second  question  certified  herein,  we 
submit  that  one  corporation  can  be,  and  that  it  often  is,  a  mere  crea- 
ture and  subcorporation  of  another  corporation,  and  that  such  sub- 
corporation  is  often  organized  and  controlled  and  dominated  by  the 
parent  corporation,  so  to  speak,  as  a  convenient  method  of  exploiting- 
•the  business  of  said  parent  corporation  in  another  state,  and  in  such 
a  case  the  subordinate  corporation,  where  it  fulfills  the  purpose  of  its 
organization,  becomes  the  agent  of  the  original  or  parent  corporation. 
6  Thomp.  on  Corp.,  sec.  8034;  Railway  v.  Bank,  108  Fed.  Rep.,  482. 

That  such  was  the  relationship  between  the  Pacific  company  and  the 
Texas  company  the  evidence  in  this  case,  as  we  view  it,  abundantly 
shows.  The  written  agreement  between  the  two  companies  gives  the 
Pacific  company  practical  control  over  the  affairs  of  the  Texas  com- 
pany for  a  period  of  999  years,  and  this  latter  company,  by  the  terms 
of  said  agreement,  is  authorized  to  secure  and  route  over  the  lines 
of  both  of  said  defendants  all  through  freight  that  it  can  get,  destined 
for  eastern  points.  Not  only  this,  but  it  is  authorized  to  fix  the 
through  freight  charges  on  all  through  freight,  and  to  make  same 
binding  on  the  Pacific  company.  Moreover,  it  is  bound  to  receive 
and  transport  over  its  said  line  of  railway  at  the  through  rate  fixed 
by  the  Pacific  company  all  west-bound  traffic  which  this  last  named 
company  can  secure  and  route  over  both  lines.  Acting  under  this 
agreement  the  two  companies  have  been  engaged  in  operating  the  two 
lines  of  railway  practically  as  one  line,  so  much  so  that  the  end  of  the 
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first  freight  division  of  the  two  roads  north  of  Fort  Worth  is  at  Chick- 
asha,  Indian  Territory,  on  the  line  of  the  Chicago,  Rock  Island  & 
Pacific  Railway,  while  the  end  of  the  first  passenger  division  north  of 
Fort  Worth  is  at  Caldwell,  Kan.  Over  these  divisions  all  trains,  both 
freight  and  passenger,  were  moved  under  the  orders  of  M.  E.  Sebree, 
who  was  acting  as  trainmaster  for  both  companies  under  the  general 
supervision  of  Mr.  Hovey.  So  that  it  appears  that  the  very  train  that 
carried  appellant's  cattle  to  market,  and  upon  which  he  was  a  passen- 
ger at  the  time  he  was  injured,  was  made  up  and  moved  out  of  Ryan, 
Indian  Territory,  by  employes  of  the  two  companies  acting  under  the 
orders  of  Mr.  Sebree,  over  whom  Mr.  Hovey  exercised  general  super- 
vision. If  these  facts  do  not  constitute  the  Texas  company  and  its 
general  superintendent  and  general  manager  agents  of  the  Pacific  com- 
pany, we  are  at  a  loss  to  understand  what  more  would  be  necessary  to 
constitute  them  such  agents. 

In  meeting  this  contention,  the  attorneys  of  the  Texas  company  in 
behalf  of  their  client,  and  incidentally  acting  as  amici  curiae  in 
behalf  of  the  Pacific  company,  insist  that  these  two  companies  can  not 
sustain  to  each  other  the  relation  suggested,  since  so  to  do  would  con- 
stitute a  violation  of  our  law.  To  this  contention  we  reply,  that  hav- 
ing associated  themselves  together  in  such  a  manner,  their  relation 
ship  of  principal  and  agent  is  an  accomplished  fact  and  they  can  not 
evade  the  consequences  of  their  acts  by  pleading  the  illegality  of  their 
actions.  The  State  might  complain,  but  surely  they  can  not  do  so. 
Railway  v.  Howard,  178  TJ.  S.,  160;  Railway  v.  Meyers,  62  Fed.  Rep., 
372;  Railway  v.  Peninsular  Land  and  Trans.  Co.  (Fla.),  17  Law. 
Rep.  Ann.,  45;  Bank  v.  Graliam,  100  U.  S.,  699;  Salt  Lake  City  v. 
HoUister,  XJ.  S.  (Law  ed.).  Book  30,  p.  176;  Railway  v.  Bank,  108  Fed. 
Rep.,  482. 

N,  H.  Lassit&r  and  Theodore  Mack,  for  appellee. — ^The  questions  pro- 
pounded are  so  comprehensive  in  their  scope  as  to  impel  a  full  review 
of  the  trend  of  judicial  decisions  bearing  upon  the  subject,  as  well  as  a 
consideration  of  our  statutes  on  the  subject. 

It  will  be  seen  that  a  right  is  granted,  by  Revised  Statutes,  article 
1194,  section  25,  to  sue  a  foreign  corporation,  not  incorporated  by  the 
laws  of  this  State,  and  doing  business  in  this  State,  while  article  1223 
merely  provides  how  citation  shall  be  served.  And  as  construed  by  the 
court  in  Railway  v.  Whitley,  77  Texas,  130,  the  words  "may  be  sued*' 
should  be  understood  "may  not  be  sued." 

At  common  law,  in  the  absence  of  an  express  statutory-  provision,  a 
foreign  corporation  can  only  be  sued  by  means  of  an  attachment  of  its 
property.  Anderson  v.  Railway,  99  Mass.,  534 ;  Robb  v.  Railway,  47  Mo., 
540 ;  Middough  v.  Railway,  51  Mo.,  520. 

In  Pennoyer  v.  Neff,  95  United  States,  714,  the  Supreme  Court  of  the 
United  States  announced  the  doctrine  that  personal  service  of  citation 
on  a  defendant  within  the  territorial  limits  of  the  State  or  his  volun- 
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tary  appearance  was,  save  and  except  in  suits  to  determine  the  status 
of  a  citizen  toward  a  nonresident,  essential  to  the  jurisdiction  of  a  court 
to  render  a  personal  judgment  against  a  nonresident.  The  welL  estab- 
lished and  rigidly  adhered  to  rule  so  lucidly  enunciated  in  that  case  was, 
by  the  same  jurist  who  wrote  the  opinion  therein,  held  to  apply  to  foreign 
corporations,  with  only  this  difference  in  procedure,  viz.,  a  corporation 
being  an  artificial  being,  capable  of  acting  only  through  agents,  and 
reachable  only  through  them,  process  must  of  necessity  be  served  upon 
them.     St.  Clair  v.  Cox,  106  U.  S.,  350. 

Applying  the  principles  of  that  leading  case  to  the  facts  disclosed  by 
the  record  of  the  case  at  bar,  we  find,  by  process  of  differentiation,  the 
facts  of  this  case  are  infinitely  stronger  in  favor  of  the  action  of  the 
trial  court. 

Section  9  of  article  4  of  the  traffic  agreement  required  the  Pacific 
company  to  furnish  equipment  to  the  Texas  company,  for  the  use  of 
which,  customary  compensation  was  provided.  Section  12  provided  that 
both  parties  shall  furnish  power  to  move  through  traffic  over  their  re- 
spective tracks.  In  so  far  as  this  agreement  is  concerned,  it  is  susceptible 
only  of  one  construction,  to  wit:  That  its  purpose  was  to  govern  and 
facilitate  the  handling  of  through  traffic  only.  And  this  seems  to  be  and 
is  a  perfectly  lawful  agreement  in  view  of  the  legislation  upon  the  sub- 
ject, as  disclosed  by  article  4535  of  our  Revised  Statutes,  which  requires 
all  railways  to  receive  from  all  other  railway  companies  with  which  they 
may  connect  at  the  State  line,  all  freight  and  passengers  coming  to  it 
from  such  connecting  line. 

In  the  absence  of  a  voluntary  appearance  by  the  Pacific  company, 
three  conditions  must  concur  or  coexist  in  order  to  give  our  courts 
jurisdiction  in  personam  over  it,  viz.:  (1)  It  must  appear  as  a  matter 
of  fact  that  it  was  carrying  on  its  business  in  Texas;  (2)  that  such 
business  was  transacted  or  managed  by  some  agent  or  officer  appointed 
by  and  representing  the  foreign  corporation;  and  (3)  the  existence  of 
some  local  law  making  such  foreign  corporation  amenable  to  suit  in 
Texas  as  a  condition,  express  or  implied,  of  its  doing  business,  if  such 
be  the  case,  in  this  State. 

It  is  self-evident,  in  the  absence  of  the  statute  providing  for  service 
of  citation  in  suits  against  foreign  corporations,  that  a  plaintiflE  is  re- 
mitted to  the  common  law  for  relief.  Under  the  common  law  service 
of  process  must  be  had  on  the  president  of  the  corporation.  Palace 
Car  Co.  V.  Harrison,  25  So.  Rep.,  698.  Our  statute,  however,  provides 
for  service  upon  the  agent  of  a  foreign  corporation  doing  business  in 
Texas.  We  have  no  statute  requiring  foreign  corporations,  other  than 
insurance  companies,  to  designate  officers  or  agents  on  whom  service  of 
process  shall  be  made  as  a  condition  precedent  to  transacting  business  in 
Texas.  Our  statute,  article  1194,  can  not  possibly  have  any  extraterri- 
torial effect,  so  as  to  bring  within  its  purvie\^,  and  bind  or  give  juris- 
diction over,  a  foreign  corporation,  in  personam,  which  is  liot  carrying 
on  business  within  our  State,  even  though  it  might  have  as  its  agent  for 


Digitized  by  VjOOQ IC 


58  95  TBXA.S  Reports.  INovember,. 

through  traffic  only  a  corporation  domiciled  in  this  State.  United 
States  V.  Telephone  Co.,  29  Fed.  Rep.,  36. 

The  convertible  term  "doing  business'^  or  "carrying  on  business*'  has 
been  construed  by  a  court  of  very  high  repute.  In  Beard  v.  Publishing 
Company,  71  Alabama,  60,  Stone,  Judge,  held:  "There  must  be  a 
doing  of  some  of  the  works  or  an  exercise  of  some  of  the  functions  for 
which  the  corporation  was  created,  to  bring  the  case  within  that  clause.'^ 
See  also  Sullivan  v.  Timber  Co.,  15  So.  Rep.,  941. 

In  Shields  v.  Railway,  30  Law  Journal. (Queen's  Bench),  331,  it  was^ 
held,  "that  a  railroad  company  does  not  carry  on  business  in  a  certain 
place,  within  the  meaning  of  a  statute  defining  the  locality  of  jiirisdic-^ 
tion  over  it,  merely  because  it  has  a  station  there  by  which  passengers, 
and  freight  are  received  and  contracts  therefor  made.''  Pairbank  Co. 
V.  Railway,  54  Fed.  Rep.,  421;  Construction  Co.  v.  Fitzgerald,  137 
U.  S.,  98;  Dallas  v.  Railway,  2  McArth.,  146;  Rolling  Mill  Co.  v. 
Iron  Cq.,  32  N.  J.  Law,  15;  United  States  v.  American  Bell  Tel.  Co.,. 
29  Fed.  Rep.,  37. 

Confined  as  we  are  to  the  facts  stated  in  the  certificate  of  the  Court  of 
Civil  Appeals  (63  Southwestern  Reporter,  627),  we  deduce  therefrom 
the  following  conclusions  of  fact,  viz:  That  neither  Hovey  nor  Gil-^ 
fillan  were  officers  or  agents  of  the  Pacific  company;  that  the  notice^ 
served  upon  Heck,  in  the  Indian  Territory,  was  ineffectual  to  subserve 
the  purposes  of  its  issuance;  that  the  traffic  agreement  recited  in  the 
certified  question  was  being  carried  out  in  the  through  transportation  of 
freight  and  passengers;  that  Mr.  Lowe,  who  resides  at  Topeka,  Kan., 
one  of  the  general  attorneys  of  the  Pacific  road,  owned  nearly  all  the 
stock  of  the  Texas  company  and  dictated  its  policy.  As  to  the  ownership 
of  the  bonds  of  the  local  company,  that  matter  is  wholly  immaterial 
imder  any  contingency.  No  issue  of  fraud  is  tendered,  and  it  must  be- 
concluded  that  the  organization  of  the  Texas  company  was  legitimate  in 
its  purposes,  nor  is  the  Texas  company  alleged  to  have  been  negligent  in 
the  performance  of  any  duty  it  owed  to  appellant.  So  that  the  question 
narrows  itself  down,  after  all,  to  the  legal  effect  of  tlie  traffic  agreement, 
between  the  two  companies,  which  related  only  to  through  business  and 
in  no  manner  concerned  the  shipment  of  live  stock,  during  the  trans- 
portation of  which  appellant  was  injured,  in  the  State  of  Iowa. 

In  one  sense  of  the  term  this  case  is  one  in  which  an  attempt  is  being- 
made  by  a  nonresident  of  the  State  to  drag  in  a  nonresident  corporation, 
by  some  mysterious  alchemy  of  the  law,  to  answer  an  action  sounding 
in  tort  conmiitted  in  a  sister  State,  and  thus  to  make  the  Texas  courts  the 
"dumping  grounds"  of  litigation  in  which  it»  citizens  or  persons  subject 
to  its  jurisdiction  have  no  earthly  interest.  Surely  the  courts  of  the- 
Indian  Territory,  Iowa  and  Illinois  are  open  to  appellant  for  the  asser- 
tion of  his  demand  for  damages,  and  our  Texas  courts,  already  overbur- 
dened, should  not  be  weighted  down  with  the  responsibility  of  adjudi- 
cating matters  which  did  not  originate  in  this  State  and  between  non- 
residents.   It  is  a  fact  generally  known  in  Texas  that  for  years  past  the? 
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practice  has  prevailed  of  indiscriminately  "dumping  in*'  personal  injury 
suits  in  the  courts  of  those  counties  where  juries  were  reputed  to  be 
liberal  in  the  award  of  damages.  So  prevalent  became  this  concentra* 
tion  of  damage  suits  that  the  Legislature,  at  its  regular  session  in  1901^. 
was  constrained  to  enact  a  law  materially  changing  the  law  fixing  the* 
venue  of  suits  against  railways.    See  Acts  27th  Leg.^  1901^  p.  31. 

BROWN,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the- 
Second  Supreme  Judicial  District  has  submitted  to  this  court  the  fol-^ 
lowing  stal^ment  and  questions : 

"We  deem  it  advisable  to  present  to  your  honors  for  adjudication^ 
as  provided  in  article  1043  of  the  Revised  Statutes,  the  issue  of  law 
raised  by  appellant's  first  assignment  of  error,  whether  or  not,  upon  the 
statement  following,  the  District  Court  of  Montague  County  had  juris* 
diction  to  render  a  personal  judgment  against  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company. 

''This  suit  was  brought  in  the  District  Court  of  Montague  County  by 
appellant,  a  nonresident,  against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  also  a  non-resident,  being  a  corporation  chartered 
under  the  laws  of  Iowa  and  Illinois,  and  against  the  Chicago,  Rock  Island 
&  Texas  Railway  Company,  a  corporation  chartered  under  the  laws  of 
Texas,  to  recover  damages  resulting  to  appellant  from  personal  injuries- 
received  by  him  in  the  State  of  Iowa  on  the  railway  and  through  the 
n^ligence  of  the  Chicago,  Rock  Island  &  Pacific  Railway  Company, 
while  traveling  on  a  drover's  pass  accompanying  a  shipment  of  live  stock 
from  Ryan,  Indian  Territory,  to  Chicago,  Illinois. 

'The  Chicago,  Rock  Island  &  Pacific  Railway  Company,  hereinafter 
styled  the  Pacific  company,  made  no  appearance  in  the  case,  and  judg* 
ment  by  default  was  taken  against  it  upon  citations  served  upon  S.  B. 
Hovey  as  vice-president  and  acting  president,  general  superintendent 
and  general  manager  of  both  of  said  companies,  and  upon  J.  D.  Gilfillin,. 
as  local  agent  thereof  at  Bowie,  in  Montague  County,  Texas;  but  aflS- 
davits  were  filed  by  Hovey  and  Gilfillin  (who  were  agents  and  officers 
of  the  Texas  company),  denying  that  they  were  officers  or  agents  of  the 
Pacific  company,  who  also  testified  to  the  same  facts,  and  upon  final 
hearing  the  court  dismissed  the  suit  as  to  the  Pacific  company  for  want 
of  jurisdiction  and  instructed  a  verdict  in  favor  of  the  other  company, 
from  which  judgment  this  appeal  is  prosecuted. 

"A  notice,  as  provided  in  the  statute  for  serving  notice  on  a  nonresi- 
dent defendant,  was  also  served  on  one  R.  L.  Heck,  as  local  agent  at 
Terral,  Indian  Territory,  who  was  local  agent  there  of  the  Pacific  com* 
pany,  but  who  testified  that  the  Texas  company  had  no  agent  there^ 
although  he  transacted  some  of  its  business. 

*The  evidence  showed  that  the  railway  of  the  Pacific  company  was 
built  through  Indian  Territory  to  the  middle  of  Red  River  in  the  sum- 
mer or  fall  of  1892,  and  that  this  line  of  railway  was  thence  extended 
and  completed  to  Fort  Worth  in  the  early  part  of  the  succeeding  year 
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by  and  in  the  name  of  the  Texas  company,  which  had  been  chartered  for 
that  purpose,  and  thus  became  a  part  of  what  has  since  been  known 
as  the  "Rock  Island  Route,"  the  two  companies  entering  into  an  agree- 
ment (in  January,  1893)  for  the  operation  of  said  line  or  lines  of  rail- 
way, which  is  quoted  in  full  in  the  printed  brief  of  the  Texas  company, 
pages  4  to  14.  The  substance  of  the  scope  and  purpose  of  this  agree- 
ment is  sufiBciently  given,  we  think,  for  the  purposes  of  this  certificate  in 
the  printed  brief  of  appellant,  from  which  we  quote  as  follows  : 

"*The  purpose  of  said  agreement  is  set  out  in  section  2,  article  1, 
thereof  as  follows :  It  is  declared  to  be  the  purpose  of  the  parties  hereto, 
by  the  execution  of  these  articles  and  the  perfonnance  of  the  several 
•covenants,  agreements,  and  premises  herein  set  out  to  establish  and  oper- 
ate through  lines  of  railway  to  connect,  when  same  can  be  done  with  rea- 
sonable directness,  all  points  on  the  lines  of  both  of  the  parties  hereto, 
treating  all  railroads  with  which  either  party  may  have  traffic  or  running 
arrangements  or  of  which  it  shall  have  any  leasehold  interest  as  a  part  of 
the  line  of  the  party  hereto  with  which  it  is  so  related,  and  to  secure  the 
•operation  of  all  said  lines  as  to  through  traffic  as  they  should  be  operated 
if  all  were  owned  by  one  corporation. 

"  'By  section  1,  article  2  of  said  agreement  the  Pacific  company  bound 
itself  to  purchase  at  par  value  the  bonds  of  the  Texas  company,  not  ex- 
ceeding $20,000  per  mile ;  and  by  section  2  of  said  article  it  bound  itself 
iK>  deliver  to  the  Texas  company  all  west-bound  through  traffic  which  it 
should  receive  for  transportation  to  any  point  which  could  be  reached 
with  reasonable  directness  by  through  lines  composed  in  whole  or  in 
part  of  some  portions  of  the  railways  of  the  parties  to  said  agreement; 
and  it  also  botmd  itself  to  make  all  reasonable  efforts  to  secure  the  trans- 
portation of  all  through  traffic  which  might  be  received  by  it,  over  such 
through  lines.  By  section  4  of  said  article,  said  Pacific  company  bound 
itself  to  receive  and  transport  over  its  said  lines  all  through  traffic  de- 
livered to  it  by  the  Texas  company. 

'*  T^y  section  1,  article  2  of  said  agreement,  the  Texas  company  bound 
itself,  in  so  far  as  it  lawfully  could,  to  deliver  to  the  Pacific  company  all 
east-bound  through  traffic  received  by  it  for  transportation  to  any  point 
which  could  be  reached  with  reasonable  directness  by  a  through  line  com- 
posed in  whole  or  in  part  of  the  railways  of  said  companies,  and  that  it 
iw^ould  make  all  lawful  and  reasonable  efforts  to  secure  the  transportation 
of  all  such  through  traffic  which  might  be  received  by  it,  over  such 
through  lines. 

"  *By  section  2  of  said  article,  said  Texas  company  bound  itself  to  re- 
ceive from  said  Pacific  company  and  transport  over  its  line  all  west- 
bound traffic. 

"  *By  section  6  of  article  4,  said  agreement  provided  that  the  rate  on 
all  west-bound  through  traffic  which  should  pass  over  any  through  line 
-established  by  said  agreement  should  be  fixed  from  time  time  by  the 
Texas  company,  and  rates  on  west-bound  through  traffic  should  be  fixed 
.by  the  Pacific  company. 
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"  'And  by  section  7  of  article  4  of  said  agreement,  it  is  provided  that 
all  such  through  rates  shall  be  prorated  between  the  companies  upon  the 
basis  of  the  mileage  over  which  such  traffic  shall  be  transported,  counting 
every  mile  of  the  road  of  the  Texas  company  as  one  and  one-half  miles, 
and  every  mile  of  the  road  of  the  Pacific  company  as  one  mile. 

"  'Section  8  of  this  article  provides  that  each  company  shall  keep  full 
and  accurate  account  of  all  through  traffic  passing  over  sidd  line,  and 
a  statement  of  such  account  shall  be  delivered  monthly  eaon  to  the  other; 
and  it  is  further  provided  in  said  section  that  each  company  shall  have 
the  right  by  its  attorney  or  agent  to  examine,  at  a»;f  time  during  business^ 
hours  on  business  days,  each  other's  books,  accounts,  and  papers  relat- 
ing to  through  business,  and  shall  have  the  right  to  make  transcripts  of 
such  books,  accounts,  and  papers.  It  was  also  provided  in  the  latter  part 
of  this  section  that  the  Texas  company  should  keep  a  full,  true  and  cor- 
rect account  of  its  receipts  from  all  sources  and  its  disbursements  for  all 
purposes,  and  exhibit  same  on  demand  to  the  Pacific  company  or  its  duly 
authorized  agent. 

"  'By  section  9  of  said  article,  said  Pacific  company  bound  itself  to  fur- 
nish to  the  Texas  company  on  request  all  such  equipments  as  should  be 
necessary  for  the  operation  of  the  railway  of  the  said  Texas  company,  for 
the  use  of  which  it  should  receive  the  same  compensation  as  usually  al- 
lowed for  such  equipment. 

"  'By  section  12  it  is  provided  that  the  parties  to  said  agreement  shall 
join  in  operating  through  trains   for-  the  transportation  of  through' 
traffic,  and  that  each  of  said  parties  would  furnish  power  to  move  same 
over  their  respective  tracks. 

"'Section  16  of  said  article  was  as  follows,  to  wit:  ''This  contract 
shall  be  obligatory  on  the  parties  for  a  term  of  nine  hundred  and  ninety- 
nine  years  from  the  first  day  of  January,  1893,  and  the  Rock  Island  com- 
pany (Pacific  company)  is  expressly  authorized  to  assign  and  transfer 
its  interest  in  same  by  mortgage  or  other  conveyance  of  its  railway  and 
other  railway  property." ' 

"The  further  undisputed  facts  relied  upon  by  appellant,  and  set  out 
in  his  printed  brief  from  pages  12  to  22,  to  show  the  relation  between 
those  two  companies,  indicate  that  they  were  carying  out  the  agreement 
thus  entered  into  m  the  practical  operation  of  the  'Rock  Island  Route'  or 
system  in  the  through  transportation  of  passengers  and  freight.  It  was 
further  made  to  appear  that  the  president  of  the  Texas  company,  M.  A. 
Lowe,  who  resides  at  Topeka,  Kan.,  was  one  of  the  general  attorneys  of 
the  Pacific  company,  and  that  he  owned  nearly  all  the  stock  of  the  Texas 
company,  and  dictated  its  policy,  and  that  no  dividends  had  ever  been 
paid  on  the  Texas  company's  stock,  and  that  the  Texas  company  had  re- 
ported to  the  Interstate  Commerce  Commission  that  it  was  controlled 
by  the  Pacific  company,  which  owned  the  majority  of  its  capital  stock  and 
bonds.  It  further  reported  for  the  year  ending  June  30,  1899,  that  its 
bonds  were  owned  by  the  Pacific  company,  which  controlled  it  by  a 
traffic  agreement. 
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^Tor  a  statement  more  in  detail  of  the  undisputed  facts  bearing  upon 
the  matter  in  question^  we  respectfully  refer,  as  a  sort  of  exhibit  to  this 
statement,  to  the  printed  briefs  which  the  rules  require  to  accompany  this 
certificate;  and  if  in  any  respect  we  have  misconstrued  what  is  thus 
referred  to,  we  do  not  want  to  be  understood  as  intending  to  change  or 
modify,  but  only  to  condense  what  is  there  set  out  in  full. 

'*In  conclusion,  if  the  question  above  referred  to  your  honors  should 
seem  too  general,  then,  and  in  that  event  only,  we  subdivide  it  and  cer- 
tify as  follows : 

"1.  As  the  facts  undoubtedly  tended  to  prove  that  the  Texas  company 
was  the  agent  of  the  Pacific  company  for  all  through  business  between 
points  in  Texas  and  Chicago,  111.,  whether  or  not  the  trial  court  by  virtue 
of  this  fact  alone,  and  the  service  of  citation  upon  the  proper  officers 
and  agents  of  the  Texas  company,  or  notice  on  the  agent  of  the  Pacific 
company  as  above  shown,  acquired  jurisdiction  to  render  a  personal  judg- 
ment against  the  Pacific  company  in  favor  of  a  nonresident  plaintiff 
upon  a  cause  of  action  arising  in  the  State  of  Iowa,  independent  of  and 
not  at  all  connected  with  any  through  business  or  transportation  between 
the  two  companies,  and  due  alone  to  the  negligence  of  the  foreign  corpo- 
ration? 

"2.  Whether  or  not  from  the  manner  and  circumstances  under  which 
the  Texas  corporation  was  chartered,  and  from  the  manner  in  which  the 
two  companies  transacted  business,  it  should  be  held  that  the  Texas  com- 
pany was  a  mere  creature  or  subporporation  of  the  Chicago,  Bock  Island 
&  Pacific  Railway  Company,  and  that  by  service  on  the  officers  and  agents 
of  the  Texas  company  as  a  part  of  the  'Rock  Island  system,*  the  court 
acquired  jurisdiction  of  the  Pacific  company  also?" 

Prom  the  briefs  referred  to  by  the  court,  we  state  the  following  ma- 
terial facts  not  embraced  in  the  statement  of  the  court,  as  a  part  of  the 
statement  upon  which  our  opinion  is  based :  The  railroad  of  the  Pacific 
company  was  constructed  through  the  Indian  territory  to  a  point  near 
to  and  north  oi  Red  River  in  the  summer  and  fall  of  1892,  at  which 
point  a  short  halt  was  made,  when,  for  the  purpose  of  continuing  the 
road  into  Texas  to  Fort  Worth,  the  Texas  company  was  organized  and 
the  construction  was  resumed  from  the  point  north  of  the  river  and 
<»ontinued  without  interruption  until  the  road  reached  the  city  of  Fort 
Worth.  In  organizing  the  Texas  company,  its  capital  stock  was  divided 
into  1505  shares,  of  which  1499  were  placed  in  the  name  of  M.  A.  Lowe, 
then  and  for  some  time  previously  one  of  the  general  attorneys  of  the 
Pacific  company,  and  one  share  each  in  the  names  of  C.  H.  Thompson,  of 
Oklahoma;  J.  T.  Harris,  of  Ringgold,  Texas;  Z.  T.  Lowry  and  J.  H. 
Matthews,  of  Bowie,  Texas,  and  F.  E.  Dietrich  and  S.  B.  Hovey,  of 
Port  Worth,  Texas,  the  last  two  being  then  and  for  many  years  prior 
thereto  in  the  employ  of  the  Pacific  Railroad  Company.  M.  A.  Lowe  was 
made  president  of  the  company;  S.  B.  Hovey,  vice-president  and  super- 
intendent; F.  E.  Dietrich  was  made  the  secretary  and  treasurer  of  the 
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Texas  company,  and  M.  V.  Harris,  its  auditor, — ^the  latter  then  and  for 
many  years  an  employe  of  the  Pacific  company. 

In  addition  to  tiie  facts  concerning  the  contract  entered  into  between 
the  two  companies,  the  undisputed  evidence  shows  that  the  contract  pro- 
vided that  its  terms  should  extend  to  all  railroads  which  might  thereafter 
be  owned,  leased,  or  otherwise  under  the  control  of  either  one  of  the 
contracting  companies,  and  that  the  Pacific  company  should  have  the 
right  ^%  assign  and  transfer  its  interest  in  the  contract  by  mortgage  or 
•other  conveyance  of  its  railway  and  other  railway  property.'*  It  is  the 
declared  purpose  of  the  contract  to  secure  the  operation  of  "all  said  lines 
as  to  through  traflBc  as  they  should  be  operated  if  all  were  owned  by  one 
.corporation.^^ 

The  Texas  company  has  never  owned  and  does  not  now  own  any  rolling 
stock  of  its  ova,  and  has  not,  with  perhaps  a  few  exceptions,  operated 
any  train  over  that  part  of  the  road  lying  between  Fort  Worth  and  Red 
River  which  did  not  pass  beyond  the  river  and  extend  beyond  the  limits 
•of  the  State.  Through  passenger  trains  have  been  operated  from  Port 
Worth  to  Chicago  ever  since  the  road  was  constructed  to  Fort  Worth. 
The  freight  trains  have  been  operated  from  Fort  Worth  to  Chickasha  in 
the  Indian  Territory,  and  at  no  time  has  there  been  any  change  of  crews 
at  the  line  of  the  State  or  any  other  intermediate  point.  The  freight  di- 
vision which  embraces  the  Texas  road  extends  from  Fort  Worth  to  Chick- 
asha in  the  Indian  Territory,  and  is  imder  the  control  of  a  superintend- 
ent who  has  his  oflSce  at  Port  Worth  and  controls  the  line  between  the  two 
points..  The  first  passenger  division,  including  Fort  Worth,  extends  to 
Caldwell,  Kan.,  and  no  freight  or  passenger  division  has  ever  existed  at 
-any  point  between  Fort  Worth  and  Chickasha. 

All  of  the  rolling  stock  used  upon  the  Texas  road  has  been  furnished 
•by  the  Pacific  company,  and  all  employes  engaged  in  operating  the  trains 
have  been  employed  by  and  working  for  both  companies,  but  such  em- 
ployes wear  the  badge  of  the  Pacific  company.  The  expenses  of  operation 
have  been  borne  by  the  respective  companies  upon  a  mileage  basis  and 
ihe  earnings  divided  upon  the  same  basis.  The  train  crews  are  employed 
and  discharged  indiscriminately  by  the  officers  of  the  respective  com- 
panies ;  that  is,  when  in  Texas  they  are  controlled  by  the  officers  known 
as  representing  the  Texas  company,  and  when  out  of  Texas  they  are  con- 
troll^  by  the  same  officers  for  the  Pacific  company.  The  folders  which 
Are  circulated  advertise  the  Texas  road  with  the  other  as  the  "Great  Rock 
Island  Route.'' 

The  question  submitted  involves  the  determination  of  the  fact,  was  the 
Texas  corporation  organized  in  good  faith  by  its  stockholders  as  an  inde- 
pendent corporate  body,  or  was  it  organized  by  the  Pacific  company  to  be 
used  as  an  instrument  by  which  the  foreign  corporation  might  carry  on 
its  business  in  this  State  ?  If  the  trial  court  had  found  that  the  Texas 
corporation  was  the  creature  of  the  foreign  corporation  and  had  sustained 
the  service  of  citation  and  entered  judgment  against  the  Pacific  com- 
pany, that  judgment  could  not  have  been  set  aside  by  this  court  for  want 
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of  evidence  to  support  its  jurisdiction  of  the  person  of  the  foreign  cor* 
poration.  But  the  trial  court  having  found  to  the  contrary  and  having- 
refused  to  enter  judgment  against  the  foreign  corporation,  this  court 
can  not  hold  that  the  District  Court  had  jurisdiction  upon  the  facts 
stated  unless  the  conclusion  to  be  dra\^Ti  from  the  evidence  is  so  definite 
and  certain  that  the  trial  court  should  have  treated  it  as  conclusively  es- 
tablished. Counsel  for  the  appellee  suggest  that  a  transaction  by  which  a 
foreign  corporation  would  secure  control  of  a  domestic  corporation  in 
Texas,  as  here  claimed,  would  be  contrary  to  the  Constitution  and  laws 
of  this  State,  *md  that  this  court  should  presume  that  the  agreement  and 
contract  between  the  parties  was  not  intended  to  be  a  violation  of  the 
Constitution  and  laws  of  Texas.  In  answer  to  a  similar  proposition,  the 
Court  of  Appeals  of  the  State  of  New  York  said :  "We  have  of  late  re- 
fused to  be  always  and  utterly  trammeled  by  the  logic  derived  from  cor- 
|)orate  existence  where  it  only  serves  to  distort  or  hide  the  truth."  This 
court  has  always  refused  to  be  controlled  by  technicalities  when  inter- 
posed to  prevent  an  investigation  into  the  real  facts  of  a  case.  Courts 
will  look  beneath  the  mask  of  legal  forms  for  the  real  facts  of  any  trans- 
action presented  to  them  for  investigation.  The  lawfulness  of  this  trans- 
action is  not  now  before  the  court,  for  if  the  Pacific  company  was  in  fact 
doing  business  in  Texas  by  its  agents,  it  was  amenable  to  our  laws  and 
subject  to  the  jurisdiction  of  the  courts,  whether  its  presence  was  lawful 
or  not. 

When  the  track  of  the  Pacific  company  was  completed  to  a  point  near 
Red  River,  a  necessity  arose  for  the  organization  of  a  corporation  in 
Texas  by  which  that  track  could  be  extended  to  Fort  Worth,  and  it  is 
said  in  the  statement  that  the  Texas  corporation  was  organized  for  the 
purpose  of  building  that  railroad  track  into  Texas.  It  is  improbable  that 
three  citizens  of  Texas  and  one  of  Oklahoma,  in  whose  names  one  share 
each  of  the  stock  was  placed,  originated  the  scheme  of  constructing  the 
road  and  organizing  this  corporation,  for  they  neither  had  the  interest 
to  be  served  nor  the  ability  to  accomplish  the  purpose,  but  the  Pacific 
company  had  large  interests  involved  and  possessed  the  means.  It  would 
be  willful  blindness  if  we  failed  to  see,  through  the  masks  of  legal  forms, 
that  the  stock  placed  in  the  names  of  the  employes  of  the  Pacific  com- 
pany was  really  owned  by  that  company  and  that  in  fact  it  was  the  pro- 
moter of  the  Texas  corporation.  The  organization  of  the  subcorporation 
supports  this  view.  The  limited  number  of  the  stockholders  and  placing 
the  stock  in  the  names  of  persons  imder  the  control  of  the  Pacific  com- 
pany, followed  by  the  selection  of  the  attorney  and  employes  of  the  for- 
eign company  to  the  four  principal  offices  of  the  new  corporation, 
strongly  indicate  that  in  controlling  the  business,  the  Pacific  company 
provided  the  mastery  for  itself.  The  road  could  not  have  been  built  upon 
the  stock,  and  the  Pacific  company  took  all  of  the  bonds  of  the  new  com- 
pany at  the  rate  of  $20,000  per  mile,  sufficient  to  pay  for  the  construc- 
tion of  the  road  in  Texas.  Holding  the  stock  and  the  bonds,  the  foreign 
company  was  in  fact  possessed  of  all  the  power  that  resided  in  the  cor- 
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poration^  and  exercised  it  through  officers  selected  from  among  those 
known  to  be  in  its  interest;  The  so-called  agreement  between  the  two 
corporations  showed  the  power  of  the  one  over  the  other,  for  no  inde- 
pendent corporation  would  have  bound  itself  to  work  for  another  for 
so  great  a  period  of  time^  giving  up  all  chance  of  benefits  to  arise  from 
the  construction  of  new  roads  affording  new  connections  and  increased 
business.  That  provision  of  the  agreement  which  secures  to  the  Pacific 
company  the  power  to  assign  the  contract  by  mortgage  or  sale  of  its 
property  is  an  unmistakable  stamp  of  subjection. 

The  subsequent  operation  and  management  of  the  railroad  is  con- 
sistent  only  with  the  idea  that  the  corporations  are  one  and  indivisible  inf 
their  every  interest.  The  men  who  constitute  the  crews  on  the  freight 
and  passenger  trains  leaving  Fort  Worth  go  northward  nominally  in  the 
employ  of  the  Texas  corporation  until  the  imaginary  State  line  has  been 
passed,  when,  by  some  kind  of  mysterious  change,  they  becoine  employes 
of  the  foreign  company.  Betuming,  they  undergo  a  similar  change  in 
reverse  order.  South  of  Bed  Biver  they  may  be  employed  or  discharged 
by  an  officer  in  the  name  of  the  Texas  corporation;  when  north  of  Bed 
Biver,  the  same  men  are  subject  to  th^  same  officer  in  the  name  of  the 
Pacific  company.  The  intent  "to  secure  the  operation  of  all  said  lines 
as  to  through  traffic  as  they  should  be  operated  if  all  were  owned  by  one 
corporation*'  was  signally  accomplished.  If  we  view  these  corporations 
from  any  standpoint,  it  will  be  difficult  to  distinguish  their  corporate 
powers,  management  or  officers  so  as  to  ascribe  any  fimction  of  corporate 
control  to  the  Texas  company,  and  we  conclude  that  the  Texas  company 
is  but  the  instrument  used  by  the  Bock  Island  and  Pacific  company  to 
carry  on  its  business  in  Texas. 

By  organizing  the  Chicago,  Bock  Island  &  Texas  Bailway  Company 
and  through  it  operating  the  railroad  in  Texas,  the  Chicago,  Bock  Island 
&  Pacific  Bailway  Company  was  doing  its  business  in  Texas  by  and 
through  those  persons  who  purported  to  represent  the  subcorporation, 
and  the  principal  corporation  was  legally  in  Texas  through  its  said 
agents  and  was  liable  to  suits  in  the  courts  of  this  State  by  service  of 
process  upon  the  agents  which  represented  it  in  that  business.  St.  Claire 
v.  Cox,  106  U.  S.,  355;  Hatcher  v.  United  Leasing  Co.,  75  Fed.  Bep., 
368;  Lehigh  Mining  and  Mfg.  Co.  v.  Kelly,  160  U.  S.,  327;  Bailway  v. 
Bank,  108  Fed.  Bep.,  482;  Norton  v.  Bailway,  61  Fed.  Bep.,  618;  Inter- 
state  Tel.  Co.  v.  Baltimore  &  Ohio  Tel.  Co.,  51  Fed.  Bep.,  49 ;  Montgom- 
ery  v  Forbes,  148  Mass.,  252 ;  Day  v.  Postal  Telegraph  Co.,  66  Md.,  365. 

In  the  case  of  St.  Claire  v.  Cox,  above  cited,  Mr.  Justice  Field,  of  the 
Supreme  Court  of  the  United  States,  made  an  elaborate  and  able  review 
of  the  liability  of  corporations  to  suit  and  service  in  other  States  than 
those  in  which  they  are  created.  The  gist  of  the  decision  is  expressed 
in  the  following  language:  *TVhilst  the  theoretical  and  legal  view  that 
the  domicile  of  a  corporation  is  only  in  the  State  where  it  is  created  was 
admitted,  it  was  perceived  that  when  a  foreign  corporation  sent  its  offi- 
Vol.  liXXXXV.  Supreme— 6 
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cers  and  agents  into  other  States  and  opened  offices  and  carried  on  its 
business  there,  it  was,  in  effect,  as  much  represented  by  them  there  as  in 
the  State  of  its  creation.  As  it  was  protected  by  the  laws  of  those  States, 
allowed  to  carry  on  its  business  within  their  borders  and  to  sue  in  their 
courts,  it  seemed  only  right  that  it  should  be  held  responsible  in  those 
courts  for  obligations  and  liabilities  there  incurred."  This  is  a  clear 
statement  of  the  principle  that  by  sending  its  agents  into  another  State, 
a  foreign  corporation  becomes  amenable  to  its  laws  and  subject  to  the 
jurisdiction  of  its  courts. 

In  Hatcher  v.  The  United  Leasing  Company,  the  question  was  as  to 
the  liability  of  one  corporation  which  had  leas^  its  property  to  another. 
The  attempt  had  been  made,  by  organizing  another  corporation,  to  carry 
on  the  business  under  the  form  of  a  lease ;  but  the  circimistances  showed 
that  the  lessor  in  fact  dominated  and  controlled  the  property  in  the 
hands  of  the  lessee,  and  Judge  Hallett,  of  the  United  States  Circuit 
Court,  said :  *'In  ought  not  to  be  said  that  by  a  change  of  organization 
and  name  the  people  animating  both  companies  can  relieve  themselves 
from  any  just  liability  to  their  creditors.  The  matter  of  putting  off  cor- 
porate life  under  the  forms  of  law  has  grown  into  grotesque  proportions. 
A  change  of  name  in  a  natural  person  is  regarded  with  suspicion,  but 
a  corporation  may  do  it  without  reproach."  It  was  held  that  notwith- 
standing the  form  in  which  the  contract  had  been  drawn  up  was  regular 
and  sufficient  upon  its  face,  the  substantial  truth  was  that  there  had  been 
no  change  in  the  control  of  the  property  and  therefore  no  change  in 
liability. 

The  matter  in  contest  in  Montgomery  v.  Forbes,  before  cited,  was  the 
liability  of  one  who  organized  a  corporation  under  the  forms  of  law, 
taking  the  stock  himself,  and  conducted  business  in  the  name  of  the 
corporation,  claiming  that  he  was  not  personally  liable;  but  the  court 
held  there  was  in  fact  no  corporation  organized.  The  court  said:  *^e 
can  not  escape  responsibility  for  his  purchases  by  the  device  of  putting 
such  a  mere  name  between  himself  and  the  plaintiffs.  The  ptux^ase  was 
in  substance  by  and  for  himself  alone." 

A  question  quite  similar  to  this  was  presented  in  Lehigh  Mining  and 
Manufacturing  Company  v.  Kelly,  above  cited.  A  Virginia  corporation 
desired  to  file  a  suit  in  the  United  States  Circuit  Court  in  that  State, 
and  the  stockholders  formed  a  corporation  in  Pennsylvania,  in  the  form 
and  manner  required  by  law,  for  the  purpose  of  prosecuting  the  suit,  but 
the  Supreme  Court  held  that  it  was'in  reality  the  same  corporation  and 
jurisdiction  was  denied. 

The  authorities  cited  fully  sustain  the  proposition  that  when  one  cor- 
poration makes  use  of  another  as  its  instrument  through  which  to  per- 
form its  business,  the  principal  corporation  is  really  represented  by  the 
agents  of  the  subcorporation,  and  its  liability  is  just  the  same  as  if  the 
principal  corporation  had  done  the  business  in  its  own  name. 

No  one  of  the  facts  or  circumstances  in  evidence  would,  alone,  be 
sufficient  to  show  the  Chicago,  Rock  Island  &  Pacific  Railway  Company 
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subject  to  the  jurisdiction  of  the  courts  of  this  State,  but  the  combined 
force  of  all  of  these  facts  and  circumstances  compel  the  mind  to  the 
conclusion  that  the  diartering  of  the  Chicago,  Hock  Island  &  Texas  Bail- 
way  Company  was  a  mere  mask  under  which  the  Pacific  company  car- 
ried on  its  business  in  Texas. 

We  answer  that  upon  the  service  stated  and  under  the  facts  related  in 
the  statement,  the  District  court  of  Montague  county  had  jurisdiction  to 
enter  a  personal  judgment  in  this  case  against  the  Chicago,  Bock  Island 
&  Pacific  Railway  Company. 


M.  AND  M.  L.  Meyers  v.  J.  W.  Wood  et  al. 

No.  1043.    Decided  November  21,  1901. 

V— Fleadins — AdTnintion— Denmrrer, 

See  pleadings  under  which  a  demurrer  to  a  cross-bill  filed  by  defendants 
against  codefendants  and  their  sureties  was  improperly  sustained,  the  facts 
alleged  in  avoidance  of  such  bill  not  being  considered  on  the  demurrer  except 
BO  far  as  they  were  expressly  admitted.     (Pp.  68-70.) 

i.— Mechanic'a  lien— Itemixed  Account. 

The  account  filed  under  article  3296,  Revised  Statutes,  for  fixing  a  lien  for 
material  furnished  for  a  building,  should  bear  some  date  to  which  the  trans- 
action can  be  referred,  though  the  exact  date  of  the  delivery  of  each  particular 
item  need  not  be  expressed.    (Pp.  70,  71.) 

S.— Same — ^Insofficient  Iteminng. 

Such  claims  as  ''bill  of  sash  and  doors,  per  contract,  $640,"  and  ''bill  of  mill 
work  (contract),  $175,"  are  insufiicient,  as  an  itemized  account  of  material 
furnished,  to  fix  a  lien  against  the  owner  of  property.     (P.  71.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Pirrt 
District,  in  an  appeal  from  Lamar  county. 

J.  C.  Hodges  and  E,  P.  Scott,  for  appellants. — ^The  court  erred  in 
sustaining  the  general  demurrer  of  Staggs  &  Pearson's  bondsmen,  Cav- 
iness  and  Wilson,  to  appellants'  plea  for  judgment  against  said  bonds- 
men. Appellants'  plea  set  up  a  good  cause  of  action  against  Staggs  & 
Pearson  and  their  bondsmen.  While  said  plea  showed  that  appellants 
had  paid  to  Staggs  &  Pearson  more  than  75  per  cent  of  the  contract  price 
for  erecting  the  house,  the  said  petition  further  alleged  that  by  the  terms 
of  the  contract  with  Staggs  &  Pearson,  which  was  a  part  of  the  obligation 
of  their  bondsmen,  the  right  to  retain  25  per  cent  of  contract  price  was 
a  right  exclusive  to  appellants  and  in  no  way  violative  of  the  contract  en- 
tered into  with  Staggs  &  Pearson  and  their  bondsmen.  The  contract 
was  not  made  a  part  of  the  plea  of  appellants.  Hence  the  court  could  not 
legally  put  appellants  out  of  court  on  a  general  demurrer  or  over  special 
exceptions.  The  court  should  have  overruled  the  demurrer  and  heard 
proof  as  to  the  facts  alleged  in  appellants'  plea.  Krause  v.  Tope,  78 
Texas,  478. 
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Hale  &  Hale  and  E,  W.  Pagan,  for  appellees  Wood  &  Hancock. 

BROWN,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
First  Supreme  Judicial  District  have  certified  to  this  court  the  following 
statement  and  questions: 

"In  above  styled  cause,  pending  in  this  court  on  appeal  from  the  Dis- 
trict Court  of  Lamar  county,  the  record  discloses  that  appellees,  J.  W. 
Wood  and  J.  H.  Hancock,  each  brought  suit  against  appellants,  M.  and 
M.  L.  Meyers,  and  Staggs  &  Pearson,  a  firm  of  contractors,  to  recover 
upon  accounts  for  material  furnished  by  appellees  in  the  construction  by 
said  contractors  of  a  building  upon  premises  owned  by  appellants,  and 
to  establish  and  foreclose  a  materialman's  lien  upon  said  premises.  By 
agreement  of  parties,  the  two  suits  were  consolidated  and  tried  as  one, 
and  the  trial  in  the  court  below  resulted  in  a  judgment  in  favor  of  ap- 
pellees for  the  amount  of  their  respective  claims.  The  appellants,  in  the 
court  below,  filed  general  and  special  pleas  in  defense  of  plaintiflfe'  suit 
and  also  filed  cross-bill  in  which  they  sought  to  recover  against  Staggs  & 
Pearson  and  their  bondsmen,  Caviness  and  Wilson,  damages  for  the  fail- 
ure of  said  Staggs  &  Pearson  to  complete  their  contract  for  the  erection 
of  appellants'  building  in  the  time  specified  in  said  contract,  and  also  to 
recover  of  said  Staggs  &  Pearson  the  sum  of  $517  as  overpa3nnent  on 
their  said  contract,  which  amoimt  appellants  claim  to  have  paid  said 
contractors  by  mistake.  The  cross-bill  alleges  that  by  the  terms  of  said 
contract  said  defendants,  Staggs  &  Pearson,  agreed  and  covenanted  to 
complete  said  building  and  have  same  ready  for  occupancy  by  the  15th 
day  of  November,  1899,  but  that  said  building  had  not  yet  been  fully 
completed  by  said  defendants  in  accordance  with  their  said  contract, 
and  that  no  portion  of  same  was  ready  for  occupancy  prior  to  the  2d  day 
of  February,  1900;  that  appellants  had  tenants  ready  to  occupy  said 
building  on  November  15,  1899,  and  that  by  the  failure  of  said  defend** 
ants  to  complete  said  building  within  the  time  specified  and  agreed  upon 
in  said  contract,  appellants  had  lost  two  and  one-half  months  rent  of 
same  and  had  been  thereby  damaged  in  the  sum  of  $175.  This  pleading 
also  alleges  the  execution  of  a  bond  by  the  defendants,  Caviness  and  Wil- 
son, to  secure  appellants  in  the  performance  by  said  Staggs  &  Pearson  of 
their  contract  undertaking,  and  the  consequent  liability  of  said  Caviness 
and  Wilson  for  the  failure  of  said  Staggs  &  Pearson  to  comply  with  their 
contract.  It  is  further  alleged  in  said  cross-bill  that  the  payments  to  the 
contractors  were  to  be  made  on  estimates  made  by  W.  B.  Barry,  the  arch- 
itect of  said  building,  as  the  work  progressed,  the  final  payment  *to  be 
made  within  ten  days  after  the  contract  is  filed.*  This  plea  also  alleges 
that  appellants  had,  prior  to  the  completion  of  said  building,  paid  to 
the  contractors  and  upon  orders  issued  by  them  $517  in  excess  of  the  con- 
tract price  of  the  building,  the  amount  in  excess  of  said  contract  price 
having  been  paid  by  mistake.  In  answer  to  this  cross-bill,  the  bondsmen^ 
Caviness  and  Wilron,  filed  general  demurrer  and  also  a  special  plea  in 
which  it  is  alleged  that  by  the  terms  of  the  contract  between  appellants 
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and  StaggB  &  Pearson,  appellants  *were  to  retain  in  their  possession  25 
per  cent  of  the  contract  price  of  said  building  until  same  was  completed, 
that  they  have  failed,  neglected  and  refused  to  retain  in  their  possession 
25  per  cent  of  the  contract  price  of  said  building,  but  have,  these  de- 
fendants allege,  paid  to  the  contractors,  Staggs  &  Pearson,  a  sum  greatly 
in  excess  of  75  per  cent  of  the  contract  price  that  they,  under  the  con- 
tract, were  authorized  to  pay  them,*  by  reason  of  which  said  bondsmen 
claim  to  have  been  released  from  all  liability.  In  reply  to  this'  answer, 
appellants  filed  a  supplemental  answer  which  contains  the  following  al- 
legations : 

"^Defendants  admit  that  they  have  paid  to  Staggs  &  Pearson  more 
than  75  per  cent  of  the  contract  price  for  the  erection  of  said  building. 
Defendants  allege  that  the  right  to  retain  25  per  cent  of  contract  price 
as  expressed  in  said  contract  was  and  is  a  right  exclusive  to  these  defend- 
ants, and  the  payment  of  said  amoimt  in  excess  of  76  per  cent  was  in  no 
way  violative  of  said  contract  and  did  not  change  the  liability  of  the 
fiurety.  And  all  of  the  amount  paid  by  the  defendants  to  Staggs  & 
Pearson,  except  about  twenty  dollars,  was  used  for  labor  and  material  in 
constructing  said  house  and  enabled  Staggs  &  Pearson  to  do  what  they 
did  on  said  building  for  a  much  less  sum  than  they  could  have  done  but 
for  said  pajrments.* 

'TJpon  this  state  of  the  pleading,  the  trial  court  sustained  the  general 
demurrer  of  the  bondsmen,  Caviness  and  Wilson,  to  appellants*  cross- 
bill Upon  the  trial  in  the  court  below,  appellees  introduced  in  evidence 
the  accounts  filed  by  them  in  the  oflBce  of  the  coimty  clerk  for  the  pur- 
pose of  perfecting  their  ijiaterialmen's  lien.  These  accoimts  fail  to  show 
the  dates  upon  which  any  of  the  items  in  the  accounts  were  furnished  the 
contractors.  The  Hancock  account  was  sworn  to  on  May  2,  1900,  as 
shown  by  the  certificate  of  the  notary  who  took  the  affidavit,  but  none 
of  the  items  in  the  account  are  dated  and  the  affidavit  does  not  show  the 
date  upon  which  any  of  said  material  was  furnished.  The  Wood  accoimt' 
bears  the  date  of  January  31,  1900,  at  the  top  of  the  first  page,  but  no; 
dates  are  given  in  the  account  showing  when  the  various  items  were  fur- 
nished, nor  does  the  affidavit,  which  was  made  on  April  30,  1900,  show 
the  date  upon  which  any  of  the  material  was  furnished.  This  accoimt 
contains,  among  others,  the  following  items : 

"  "Bill  of  sash  and  doors  per  contract $640.00 

*•  ^Feb.  3rd.    To  bill  of  mill  work  (contract) 175.00' 

''Appellants  objected  to  the  introduction  of  said  accounts  upon  the 
following  grounds : 

"  '1.  Because  of  a  material  variance  between  the  allegations  in  plain- 
tiffe'  petitions  and  the  record  evidence  offered  and  admitted. 

"*2.  Because  it  does  not  appear  from  the  bill  of  particulars  when 
the  material  was  furnished  by  plaintiffs  in  the  construction  of  appellants' 
house. 

"*3.  Because  it  does  not  appear  what  material  was  furnished  by 
plaintiffs. 
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%.  Because  said  bills  of  particulars  as  shown  by  the  record  are  not 
such  as  are  required  by  the  statutes  of  the  State  of  Texas/ 

"It  was  shown  by  parol  testimony  that  said  accounts  were  both  filed  in 
the  oflBce  of  the  county  clerk  within  the  time  prescribed  by  the  statute, 
and  that  appellee  Wood  gave  appellants  written  notice  at  the  time  the 
several  items  in  his  account  were  furnished  and  appellee  Hancock  had 
delivered  appellants  a  copy  of  his  accoimt  before  same  was  filed.  Na 
itemized  statement  showing  the  items  comprised  in  the  bill  of  sash  and 
doors,  $640,  and  bill  of  mill  work,  $175,  was  ever  presented  to  appellants,, 
but  it  was  shown  that  Barry,  the  architect  and  agent  of  appellants,  pre- 
pared  from  the  details  of  the  building  contract  a  list  of  the  various  ar- 
ticles included  in  this  bill  and  same  was  ordered  by  Wood  for  Staggs  & 
Pearson  in  bulk  and  was  so  charged  to  them. 

*TJpon  this  statement  of  the  pleadings  and  evidence,  we  respectfully 
submit  the  following  questions  for  your  decision : 

"1.  Did  the  trial  court  err  in  sustaining  the  general  demurrer  of  the 
bondsmen,  Caviness  and  Wilson,  to  appellants'  cross-bill? 

"2.  Was  it  error  for  the  trial  court,  over  appellants'  objections,  ta 
admit  in  evidence,  for  the  purpose  of  fixing  a  lien  in  favor  of  appeUees^ 
upon  the  building  and  premises  of  appellants,  the  two  accoimts  filed  in 
the  county  clerk's  oflSce  before  described?" 

We  answer  the  first  question,  that  the  eourt  erred  in  sustaining  the 
general  demurrer  to  appellants'  cross-bill. 

The  demurrer  of  Gaviness  and  Wilson  did  not  place  the  allegations  of 
their  answer  before  the  court  as  true.  Neither  did  the  cross-bill  admit 
those  allegations,  nor  was  the  contract  set  out  nor  made  part  of  the  bill. 
The  allegations  of  the  cross-bill  showed  a  good  cause  of  action,  to  which, 
the  terms  of  the  contract  alleged  could  be  applied  as  a  defense  by  proof. 

To  the  second  question  we  answer  that  Hancock's  bill  and  the  two 
matters  specially  stated  in  the  statement  as  appearing  in  Woods'  account- 
should  have  been  excluded  by  the  court. 

The  determination  of  the  question  submitted  depends  upon  the  con- 
struction of  the  term  "itemized  account,"  as  used  in  article  3296  of  the 
Revised  Statutes,  which,  so  far  as  it  affects  this  question,  reads  as  fol- 
lows :  "Any  person,  firm  or  corporation  who  may  furnish  any  material 
to  any  contractor,  *  *  *  to  be  used  in  the  erection  of  any  house, 
•  *  *  by  giving  written  notice  to  the  owner  or  his  agent  of  such 
house,  ♦  ♦  ♦  of  each  and  every  item  furnished,  and  by  showing 
how  much  there  is  due  and  unpaid  on  each  bill  of  lumber  or 
material  furnished  by  said  lumberman,  corporation  or  materialman 
imder  said  contract,  at  any  time  within  ninety  days  after  the  in- 
debtedness shall  have  accrued,  may  fix  and  secure  the  lien  pro- 
vided for  in  this  chapter  as  to  the  material  furnished  at  the  time 
or  subsequent  to  the  giving  of  the  written  notice  above  provided  for,  by 
filing  in  the  office  of  the  coimty  clerk  of  the  county  in  which  such  prop- 
erty is  situated,  *  ♦  ♦  an  itemized  account  of  his  or  their  claim,  as 
provided  in  this  article,  and  cause  the  same  to  be  recorded  in  a  book 
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kept  by  the  county  clerk  for  that  purpose/'  The  law  fonnerly  in  force 
in  Texas  upon  this  subject  used,  instead  of  "itemized  account/'  the  term 
''bill  of  particulars,*'  which  we  think  is  practically  the  same.  In  the 
case  of  Ferguson  v.  Ashville  &  Simpson,  53  Texas,  250,  this  court  said  t 
"Our  statute  does  not  prescribe  the  requisites  of  the  bill  of  particulars,, 
and  although  no  precise  rule  can  be  laid  down  which  would  apply  to- 
every  case,  it  may  be  safe  to  say  that  it  should  be  reasonably  certain  a& 
to  the  character  and  amount  of  materials  furnished  and  the  work  per- 
formed, the  dates  and  place  when  thus  furnished  and  performed,  and 
the  value  of  the  same."  Under  this  definition,  there  must  be  some  date 
to  which  the  transaction  can  be  referred.  The  exact  date  of  the  delivery 
of  each  particular  item  need  not  be  expressed  (Stuart  v.  Broome,  59 
Texas,  468),  but  an  account  without  a  date  would  leave  the  owner  with 
no  means  of  ascertaining  with  any  certainty  whether  the  transaction 
came  within  the  limits  of  the  contract  he  had  with  the  builder.  Han- 
cock's account  had  not  date  whatever,  and  therefore  was  fatally  defective 
as  a  means  of  fixing  the  lien  of  the  materialman  upon  the  property.  The 
account  of  Woods  had  a  date  at  the  top  of  the  first  page,  and  if  the  items 
which  were  properly  specified  were  such  as  might  have  been  delivered 
on  the  same  day,  it  can  not  be  said  as  a  matter  of  law  that  they  were  not 
delivered  upon  the  date  given,  and  if  that  appear  to  be  the  state  of  the 
account,  then,  so  far  as  the  specified  items  can  be  referred  to  the  date 
given,  the  account  should  be  held  admissible  in  evidence. 

The  two  matters  in  Woods'  account  stated  thus, — 

'TBill  of  sash  and  doors  per  contract $640.00 

'Teb.  3rd.     To  bill  of  mill  work  (contract) 175.00" 

do  not  come  within  the  terms  of  an  itemized  accoimt  or  bill  of  particu- 
lars in  the  fact  that  it  does  not  specify  how  many  sash  or  doors  were  de- 
livered, nor  what  was  the  work  done  by  the  mill,  nor  the  value  of  any  one 
of  the  items.  This  statement  is  wholly  insuflBcient  to  fix  a  material- 
man's lien  as  specified  in  the  statute. 

This  is  not  a  case  of  the  contract  made  by  the  materialman  with  the 
owner  of  the  property,  in  which  case  it  would  be  sufficient  to  state  the 
thing  contracted  for  and  the  amoimt  of  the  contract  price  (Pool  v.  Wede- 
meyer,  56  Texas,  298)  ;  but  in  a  case  like  this,  a  man's  property  can  only 
be  subjected  for  the  value  of  the  material  furnished  or  the  labor  per- 
formed, and  the  owner  is  not  bound  by  the  terms  of  a  contract  made  be- 
tween the  builder  and  materialman. 

The  question  as  to  whether  this  record  was  necessary  to  the  lien  in  this, 
case  is  not  before  this  court  and  is  not  decided. 


Digitized  by  VjOOQLC 


72  95  I'exas  Reports.  [November, 

Emma  Pendlet  v.  Berry  &  Towles  et  al. 

No.  1044.    Decided  November  21,  1901. 

1.— Appeal— Coat  Bond— Affidavit  in  Lieu  of. 

One  who,  on  contest  of  his  affidavit  of  inability  to  pay  or  secure  costs,  has 
been  found  able  to  pay  a  part  but  not  all  of  them,  is  not  entitled  to  appeal  with- 
out bond  or  payment  to  the  extent  foimd  to  be  within  his  ability.  Stewart  v. 
Heidenheimer,  55  Texas,  644,  distinguished.     (Pp.  72-74.) 

8. — Same — ^Findings  Not  Conduaive. 

The  decision  of  the  trial  judge  that  appellant,  though  able  to  pay  or  secure 
a  part  of  the  costs,  was  entitled  to  prosecute  his  appeal  without  giving  bond, 
was  not  conclusive  on  the  appellate  court;  the  latter  had  the  final  determination 
of  the  questions  of  law  arising  on  the  facts  found.     (Pp.  74,  76.) 

8. — Same — Practice  on  AppeaL 

Where  an  appellant,  on  contest  of  his  affidavit,  has  been  found  able  to  pay 
a  part  of  the  costs,  he  may  be  required,  by  those  interested,  to  deposit  such 
amount  as  a  condition  of  sending  up  the  appeal;  but  where  this  is  not  done 
the  appellate  court  may  require  such  deposit  on  alternative  of  dismissal,  or 
give  the  matter  such  direction,  on  motion  to  dismiss,  as  justice  requires.     (P.  75.) 

Questions  certified  from  the  Court  of  Civil  Appeals^  First  District,  in 
an  appeal  from  Harris  County. 

No  briefs  were  on  file. 

WILLIAMS,  Associate  Justice. — ^The  Couri;  of  Civil  Appeals  for 
the  First  District  has  certified  for  decision  the  following  questions : 

^T^here  is  pending  in  this  court,  in  the  above  entitled  cause,  a  motion 
to  dismiss  ^he  appeal  allowed  by  the  District  Couri;  upon  the  affidavit  of 
the  appellant  that  slie  was  imable  to  pay  the  costs  of  appeal,  because  said 
affidavit  was  duly  contested,  and  the  order  of  the  court  allowing  the  ap- 
peal shows  that  the  appellant  was  able  to  pay  as  much  as  $40  of  the 
costs  of  the  appeal,  but  the  couri:  allowed  the  appeal  without  requiring 
the  payment  or  deposit  of  said  amoimt.  The  order  of  the  court  is  as  fol- 
lows: 

''  "Mrs.  Emma  Pendley  v.  Berry  &  Towles.  March  2nd,  1901.  This 
day  coming  on  to  be  heard  the  contest  of  the  affidavit  of  plaintiff  of  her 
inability  to  give  bond  on  appeal  and  the  court  having  heard  the  evidence 
on  said  contest  reaches  the  following  conclusions:  1st.  That  Mrs. 
Emma  Pendley  is  not  able  to  pay  or  to  give  bond  to  secure  the  costs  of  the 
appeal.  2nd.  That  she  is  able  to  pay  a  portion  of  the  costs  of  appeal, 
viz :  as  much  as  $40.00  of  the  costs  of  the  appeal,  and  the  court  having 
considered  the  matter,  is  of  the  opinion  that  the  court  is  without  au- 
thority under  the  statutes  to  fix  the  amount  to  be  paid  as  security  for 
appeal  or  to  require  any  bond  to  secure  the  cost  of  appeal  less  than  the 
amoimt  fixed  by  statute;  and  further  is  of  the  opinion  that  if  the  ap- 
pellant be  not  able  to  pay  or  secure  all  the  costs  of  appeal  that  she  is  en- 
titled, under  the  authority  of  Stewart  v.  Heidenheimer,  65  Texas,  p.  644, 
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to  appeal  the  case  on  her  affidavit  of  inability  to  secure  the  costs  filed  in 
this  cause.  It  is  therefore  considered,  ordered,  adjudged  and  decreed 
that  the  contest  of  the  appellants  affidavit  be  overruled,  and  that  she 
be  allowed  to  appeal  this  case  witho>ut  giving  bond,  to  which  order  the 
defendants  except/ 

"The  appellees  have  moved  to  dismiss  the  appeal  for  the  reason  indi- 
cated, or  that  the  appellant  be  required  to  deposit  in  the  registry  of  the 
court  the  sum  of  $40,  or  give  a  good  and  sufficient  bond  in  said  sum,  in 
default  of  which  the  appeal  to  be  dismissed. 

*TJpon  the  foregoing  statement,  the  following  questions  are  certified 
for  the  decision  of  the  Supreme  Court : 

"1.     Should  the  motion  to  dismiss  be  sustained? 

"2.  Should  the  appellant  be  required  to  pay  or  secure  by  bond  the 
amount  which  it  was  shown  that  she  was  able  to  pay  before  being  allowed 
to  proceed  with  her  appeal  ? 

"3.  What  should  be  the  practice  upon  the  above  state  of  facts,  or 
what  disposition  should  be  made  of  the  motion?" 

Under  article  1387,  Revised  Statutes^  appeals  are  perfected  by  giving 
notice  of  appeal  and  by  filing  bond,  where  a  bond  is  required  by  law,  "or 
affidavit  in  lieu  thereof  as  hereinafter  provided."  Article  1400  provides 
that  the  appellant  shall  execute  a  bond  of  the  prescribed  character.  Ar- 
ticle 1401  is  as  follows:  "Where  the  appellant  or  plaintiif  in  error  is 
unable  to  pay  the  costs  of  appeal,  or  give  security  therefor,  he  shall 
nevertheless  be  entitled  to  prosecute  his  appeal;  but,  in  order  to  do  so, 
he  shall  be  required  to  make  strict  proof  of  his  inability  to  pay  the  costs, 
or  any  part  thereof.  Such  proof  shall  be  made  before  the  county  judge 
of  the  county  where  such  party  resides,  or  before  the  court  trying  the 
case,  and  shall  consist  of  the  affidavit  of  said  party,  stating  his  inability 
to  pay  the  costs,  which  affidavit  may  be  contested  by  any  officer  of  the 
court  or  party  to  the  suit,  whereupon  it  shall  be  the  duty  of  the  court 
trying  the  case,  if  in  session,  or  the  county  judge  of  the  county  in  which 
the  suit  is  pending,  to  hear  evidence  and  to  determine  the  right  of  the 
party,  under  this  article,  to  his  appeal."  It  will  be  noticed  that  no  ex- 
press provision  is  here  made  for  a  mode  of  appeal  if  the  party  be  not  able 
to  give  bond  but  is  able  to  pay  the  costs  of  appeal,  or  in  case  of  such  ina- 
bility to  give  bond  and  to  pay  all  of  such  costs,  but  of  ability  to  pay  part 
thereof.  A  party  unable  to  make  bond  but  able  to  pay  the  costs,  or  part 
of  them,  could  not  literally  comply  with  the  requirement  that  he  make 
affidavit  that  he  is  unable  to  pay  the  costs  or  give  security  therefor,  and 
the  further  requirement  that  he  prove  his  inability  to  pay  any  part  of 
the  costs.  What  course  one  thus  situated  is  to  pursue  the  statute  does  not 
provide,  and  if  the  right  of  appeal  should  be  held  to  depend  solely  on 
the  affirmative  provisions  of  these  articles,  the  right  would  be  lost  to 
such  parties. 

It  is  evident  the  Legislature  intended  no  such  consequence.  The  right 
of  appeal  is  secured  both  by  the  general  provisions  of  the  statute  (article 
1383)  and  by  the  Constitution  giving  jurisdiction  to  the  Court  of  Civil 
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Appeals,  and  these  rules  were  prescribed  by  the  Legislature  to  afford  am- 
ple and  reasonable  rules  according  to  which  the  right  may  be  exercised. 
Dillingham  v.  Putnam,  14  S.  W.  Rep.,  303. 

It  is  inconceivable  that  the  Legislature  meant  to  provide  for  appeals 
by  parties  who  could  give  bond,  and  for  those  who  could  neither  give 
bond  nor  pay  any  part  of  the  costs,  and  leave  improvided  for  those  who,, 
while  not  able  to  give  security,  were  able  to  pay  all  or  a  part  of  the  costs. 
Considering  the  purposes  in  view  and  the  nature  of  the  right  given  by 
the  Constitution  and  other  parts  of  the  statute,  the  plain  implication 
arising  from  articles  1387,  1400  and  1401  is  that,  in  order  to  entitle  the 
party  to  appeal  upon  an  affidavit  and  nothing  more,  he  must  show  that 
he  can  neither  give  bond  nor  pay  any  part  of  the  costs,  and  that,  since 
the  bond  is  intended  only  as  security  for  the  costs,  if  he  can  not  give  such 
bond  but  can  pay  the  costs  or  a  part  of  them,  he  may,  by  his  affidavit,, 
show  the  extent  of  his  inability  and  pay  as  much  as  he  can. 

It  must  be  borne  in  mind  that  these  provisions  are  not  intended  to 
confer  nor  to  defeat  the  right  of  appeal,  but  to  aid  in  its  exercise,  and 
mere  incompleteness  of  the  provisions  does  not  necessitate  a  denial  of 
the  right.  The  courts  are  clothed  with  power,  by  rule  or  construction 
consistent  with  the  express  statutory  regulations,  to  help  them  out  so  as 
to  perfect  and  preserve  the  right.  Wheeler  v.  State,  8  Texas,  230 ;  Teas. 
V.  Robinson,  11  Texas,  777. 

We  think  the  statute  means  that  where  the  party  can  pay  the  costs  or 
a  part  thereof,  he  must  do  so.  This  is  implied  in  the  rule  that  unless  he 
can  show  his  inability  to  pay  any  part  of  the  costs,  he  can  not  appeal 
upon  affidavit  alone.  Plainly,  if  this  state  of  facts  can  not  be  shown,  the 
intention  is  that  the  party  shall  do  that  which  he  can  not  show  his  in- 
ability to  do. 

We  do  not  regard  the  decision  in  Stewart  v.  Heidenheimer  as  in  con- 
flict with  this  view.  It  is  simply  held  in  that  case  that  an  affidavit  which 
states  the  inability  of  the  party  to  pay  the  costs,  without  the  addition  of 
the  words,  "or  any  part  thereof,"  is  sufficient  to  perfect  the  appeal  when 
there  is  no  contest.  This  evidently  was  based  upon  the  provision  of  arti- 
cle 4. 1  that  the  proof  shall  consist  of  an  affidavit,  "stating  his  inability 
to  pay  the  costs,"  the  court  regarding  this  as  prescribing  the  contents  of 
the  affidavit.  This  statement,  as  the  stetute  has  been  construed,  includes 
all  that  the  party  is  required  to  swear  to  in  the  first  instance,  and  is  re- 
garded as  sufficient,  when  uncontested,  to  show  the  inability  to  pay  any 
part  of  the  costs.  But  the  previous  part  of  the  stetute  can  not  be  wholly 
rejected,  and  its  operation  is  to  require  that,  upon  contest,  the  facts  must 
show  the  totel  inability  spoken  of.  The  finding  of  the  district  judge 
leaves  the  case  just  as  if  the  party  had  at  first  made  affidavit  of  inability 
to  pay  any  part  of  the  costs  except  the  sum  of  forty  dollars. 

The  decision  of  the  district  judge  that  the  appellant  was  entitled  to 
appeal  without  paying  or  depositing  the  sum  named  is  not  conclusive. 
The  stetute  says,  it  is  true,  that  the  judge  hearing  the  contest  shall  "de- 
termine the  right  of  the  party  to  his  appeal,"  but  this  means,  evidently,. 
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that  he  shall  determine  the  facts  which  are  in  issue  before  him  on  which 
the  right  is  made  to  depend.  After  ascertaining  and  stating  such  facts, 
he  can  not  conclude  the  appellate  court  by  judging  that  the  right  to  ap- 
peal does  or  does  not  exist.  The  final  determination  of  questions  of  law 
arising  on  such  facts  is  given  by  the  Constitution  to  the  appellate  court. 
But  while  the  law  contemplates,  as  we  conclude,  that  a  party  able  to 
pay  part  of  the  costs  must  do  so,  it  has  fixed  no  time  at  or  manner  in 
which  it  should  be  done.  This  is  therefore  left  to  the  courts  to  deter- 
mine, and,  in  view  of  the  uncertainty  in  which  legislation  has  left  the 
subject,  care  should  be  taken  to  avoid  such  a  construction  and  application 
of  the  law  as  would  impair  or  unnecessarily  complicate  the  exercise  of  the 
right  of  appeal. 

While  the  certain  and  therefore  the  proper  practice  in  such  cases 
would  be  for  an  appellant  to  deposit  with  the  clerk  of  the  court  from 
which  the  appeal  is  taken  th^  sum  which  he  is  found  able  to  pay  when  he 
perfects  his  appeal,  and  while  he  must  do  this,  if  required,  before  he  can 
have  his  appeal  prepared,  yet  as  it  does  not  seem  to  have  been  demanded 
or  required  by  anyone  in  this  case  as  a  condition  of  sending  up  the  ap- 
peal, we  do  not  think  the  failure  should  be  held  to  have  defeated  the 
proceeding.    If  an  appellee  or  the  clerk  are  imwilling  that  the  prepara- 
tion for  appeal  should  proceed  without  the  deposit  of  money  which  the 
appellant  should  deposit,  they  are  at  liberty  to  raise  the  issue,  and,  upon 
application  to  the  appellate  court,  proper  direction  to  the  matter  may  be 
given.    Where  they  make  no  such  question  but  the  appeal  is  sent  up,  es- 
pecially where  the  appellant  has  been  misled  into  the  belief  that  he  need 
not  pay  the  money,  it  should  not  be  held  that  the  appeal  must  fail. 
Whether  or  not  the  appellant,  \mder  such  circumstances,  on  motion  to 
dismiss  the  appeal,  should  be  required  to  deposit  the  money  or  have  her 
appeal  dismissed,  may  depend  upon  circumstances.    She  should  undoubt- 
edly be  so  required  unless  good  reason  be  shown  why  she  can  not  now  do 
80.    But,  as  we  have  indicated,  the  court  has  full  power  to  give  to  the 
matter  such  direction  as  justice  requires;  and  as  payment  was  not  in- 
sisted upon  before  the  preparation  of  the  appeal,  conditions  may  have 
since  arisen  which  would  make  it  unjust  to  enforce  it  now.    We  c^  not 
however,  assume  facts  which  are  not  before  us,  and  can  not,  therefore,  be 
more  definite  in  our  answers. 
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Missouri,  Ka.nsas  &  Texas  Railway  Company  op  Texas  v. 
Charles  Kolbe. 

No.  1045.    Decided  November  21,  1901. 

1.— County  Court— Jurisdiction— Amount  in  Controversy. 

The  sustaining  a  demurrer  to  specific  items  of  damages  claimed  by  plaintiff 
does  not,  where  plaintiff  excepts  to  the  ruling,  exclude  such  items  from 
consideration  in  determining  whether  the  suit  is  for  an  amount  within  the 
jurisdiction  of  the  court.     (P.  78.) 

2. — Same — ^Demurrer — Amendment. 

Though  plaintiff  had  reserved  exception  to  the  sustaining  of  a  demurrer 
to  certain  items  of  damages  claimed,  his  subsequent  amendment  asserting  other 
specific  items  which  woiUd  make  the  amoimt  claimed  beyond  the  juri^iction 
of  the  court,  if  the  damages  excluded  on  demurrer  were  considered  still  in 
controversy,  should  be  taken  as  an  abandonment  of  his  claim  for  those 
excluded  items.     (P.  78.) 

3. — Same — Case  Stated. 

Plaintiff  in  a  suit  in  county  court  itemized  the  damages  claimed,  aggre- 
gating $950;  demurrer  being  sustained  to  items  amounting  to  $650,  he  excepted; 
subsequently  he  amended  by  interlining,  with  defendant's  consent,  claims  for 
other  damages  to  the  amoimt  of  $110,  making  his  total  claim  as  shown  by  the 
several  items  $1060,  if  the  damages  cut  out  by  demurrer  were  included,  and 
^460  if  they  were  not.  On  appeal,  where  the  rulings  on  demurrer  were  not 
assigned  as  error,  the  amount  in  controversy  did  not  appear  to  be  beyond  the 
jurisdiction  of  the  county  court.     (Pp.  76-79.) 

Question  certified  from  the  Court  of  Civil  Appeak,  First  District,  in 
an  appeal  from  Harris  County. 

Baker,  Botts,  Baker  &  Loveit,  for  appellant. — ^The  amount  in  contro- 
versy in  a  suit  is  the  amoimt  which  the  allegations  in  the  petition  show 
that  the  plaintiff  has  a  good  cause  of  action  for,  and  is  not  necessarily 
tlie  amount  for  which  a  judgment  is  prayed.  Rose  v.  Riddle,  3  Willson, 
Civ.  Cases,  sec.  298;  Smith  v.  Horton,  46  S.  W.  Rep.,  627. 

0.  T.  Holt  and  L.  B.  Moody,  for  appellee. — The  court  did  not  err  in 
rendering  judgment  in  favor  of  the  plaintiff,  because  the  amount  sued 
for  by  the  plaintiff  was  not  in  excess  of  $1000,  and  the  court  had  juris- 
diction to  entertain  the  suit.  Rev.  Stats.,  art.  998 ;  Bradford  v.  Knowles, 
33  S.  W.  Rep.,  149. 

WILLIAMS,  Associate  Justice. — Certified  questions  from  the 
Court  of  Civil  Appeals  for  the  First  District,  as  follows : 

"This  suit  was  brought  in  the  County  Court  of  Harris  Coimty  by 
Charles  Kolbe  to  recover  damages  of  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas  for  injiiries  to  land  and  the  destruction  of  crops 
thereon.  In  his  original  petition,  the  plaintiff  alleged  that  he  was  the 
owner  of  a  tract  of  land,  which  was  described,  and  *that  prior  to  the  12th 
day  of  April,  1898,  the  defendant  had  constructed  its  railway  upon  lands 
adjacent  to  plaintiff's  said  land,  and  the  said  defendant  constructed  said 
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railway  n^ligently  and  unlawfully  in  this:  That  it  failed  to  provide 
and  maintain  sofScient  ditches  and  culverts  to  carry  off  the  natural  flow 
of  surface  water  from  said  land,  and  the  said  railway  obstructed  the 
natural  flow  of  said  water,  and  thereby,  on  to  wit,  April  12,  1898,  caused 
plaintiff's  said  land  to  be  overflowed  with  water,  thereby  destroying 
plaintiff's  crops  which  were  then  and  there  growing  thereon,  and  injur- 
ing plaintiff's  land.  The  items  of  the  crops  so  destroyed  and  the  injury 
of  said  land  being  as  follows :  Onions  of  the  value  of  $50 ;  com  of  the 
value  of  $100 ;  potatoes  of  the  value  of  $50,  and  injury  to  said  land  in 
the  sum  of  $250. 

"  Tlaintiff  further  shows  to  the  court  that  by  reason  of  the  said  negli- 
gent and  unlawful  construction  and  maintenance  of  said  railway  by 
defendant,  that  on  to  wit,  July  1,  1899,  plaintiff's  said  land  was  again 
caused  to  be  overflowed  with  water,  thereby  destroying  plaintiff's  crops 
then  and  there  growing  thereon  and  injuring  his  land.  The  items  of  the 
crops  destroyed  and  the  injury  to  said  land  being  as  follows:  Com  to 
the  value  of  $100;  cotton  to  the  value  of  $50,  and  injury  to  said  land 
$150. 

^*  Tlaintiff  further  shows  to  the  court  that  by  reason  of  the  said  negli- 
gent and  unlawful  construction  and  maintenance  of  said  railway  by 
defendant,  plaintiff's  said  land  was  again  caused  to  be  overflowed  with 
water,  on,  to  wit,  January  7,  1900,  whereby  plaintiff's  said  land  was 
injured  to  the  amount  of  $100,  and  again  on  January  17,  1900,  whereby 
plaintiff's  said  land  was  again  injured  to  the  amoimt  of  $100. 

**  Tlaintiff  shows  to  the  court  that  by  reason  of  the  premises,  he  has 
been  damaged  in  the  sum  of  $950,  of  which  damage  the  aforesaid  negli- 
gent and  unlawful  acts  of  defendant  were  the  direct  and  proximate 
cause.  Wherefore,  plaintiff  sues  and  prays  that  defendant  be  cited  to 
answer  this  petition,  and  that  plaintiff  have  judgment  for  his  damages 
as  aforesaid  and  for  interest  and  costs  of  suit  and  for  general  relief.' 

'^he  defendant  demurred  specially  to  the  allegations  of  injury  to  the 
land  and  its  demurrer  was  sustained  by  the  court.  The  plaintiff  ex- 
cepted to  the  ruling  of  the  court  and  his  exception  was  duly  noted  in  the 
order  of  the  court  sustaining  the  demurrer.  All  of  the  items  of  the  peti- 
tion at  the  time  the  demurrer  was  sustained  aggregated  $950.  The 
items  stricken  out  on  demurrer  amounted  to  $600,  leaving  $350.  After 
the  demurrer  had  been  sustained  and  the  plaintiff's  exception  noted,  the 
plaintiff  amended  his  original  petition  by  interlining,  with  the  consent 
of  counsel  for  defendant,  the  following  additional  items,  viz:  *Cotton 
of  the  value  of  $35,'  and  ^injury  to  well,  $25,'  'melons  of  the  value  of 
$25,'  and  'injury  to  well,  $25.'  These  last  items,  aggregating  $110, 
added  to  all  the  items  of  the  original  ^jetition,  would  make  a  total  of 
$10G0;  but  added  only  to  the  items  not  affected  by  the  demurrer,  make 
a  total  of  $460.  The  cause  was  tried  by  jury  and  judgment  was  rendered 
in  favor  of  the  plaintiff  against  the  defendant  January  24,  1901,  for  the 
sum  of  $250.  The  defendant  alone  has  appealed.  No  cross-assignment 
of  error  has  been  made  by  the  plaintiff. 
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'T)id  the  court  have  jurisdiction  to  render  the  judgment  ?*' 

In  Lowe  v.  Dowbom,  26  Texas,  607,  and  Haddock  v.  Taylor,  74 
Texas,  216,  it  was  held  that  the  trial  courts  had  correctly  ruled  on  excep- 
tions that  no  causes  of  action  were  shown  for  the  recovery  of  some  of 
several  sums  of  money  claimed  in  the  petitions,  and  that,  other  sums  for 
which  causes  of  action  were  shown  not  being,  by  themselves,  within  the 
jurisdiction  of  the  district  court,  the  suits  were  property  dismissed. 

In  the  present  case  we  can  not  say  whether  the  exceptions  were  prop- 
erty sustained  or  not,  the  grounds  of  exception  not  being  stated.  If  the 
ruling  of  the  County  Court,  that  no  cause  of  action  was  shown  for  the 
items  of  damage  stricken  out,  was  correct,  then  from  the  decisions  cited 
it  would  seem  to  follow  that,  after  this  was  ascertiained,  those  items  con- 
stituted no  part  of  the  amount  in  controversy  and  could  not  be  consid- 
•ered  in  deteftnining  jurisdiction. 

But  the  ruling  of  the  trial  court  was  not  final.  The  plaintiff  had  the 
right  to  ask  a  reconsideration  by  that  court  or  a  reversal  by  the  appellate 
court  of  the  ruling.  If  in  fact  there  was  a  right  of  recovery,  the  juris- 
diction ultimately  to  award  it  continued  notwithstanding  the  ruling  on 
exceptions.  It  can  not  be  said,  therefore,  that  the  sustaining  of  excep- 
tions, by  itself,  put  an  end  to  the  jurisdiction  of  the  court  to  give  judg- 
ment for  the  whole  amount  claimed  in  the  original  petition,  if  finally 
ascertained  to  be  recoverable ;  and  plaintiff  could  not  continue  to  prose- 
•cute  a  good  cause  of  action  therefor  and  at  the  same  time  introduce  and 
prosecute  a  claim  to  other  damages,  making  an  aggregate  beyond  the 
jurisdiction.  The  cases  cited  are  therefore  not  decisive  of  the  question 
certified,  as  we  have  not  before  us  the  question  as  to  the  validity  of  the 
•claim  for  the  items  to  which  exceptions  were  sustained.  If,  however, 
the  record  shows  that  plaintiff  abandoned  his  claim  for  the  rejected 
items  of  damage,  there  is  no  reason  why  he  could  not,  by  amendment, 
■claim  others  which,  added  to  the  sums  unaffected  by  the  ruling  of  the 
eourt,  did  not  exceed  the  jurisdictional  limit.  While  he  reserved  excep- 
tion to  the  ruling  on  exceptions,  he  afterwards  amended  his  pleading 
And  asked  the  court  to  allow  damages  which  could  not  be  allowed  by  that 
•court  at  the  same  time  with  all  of  those  originally  claimed.  This  was 
inconsistent  with  the  further  prosecution  of  his  suit  for  the  damages 
which  the  court  had  held  not  to  be  recoverable.  Asking  for  judgment 
for  the  claims  last  set  up,  he  could  not,  at  the  same  time,  assert  right  to 
those  ruled  out,  because  this  would  have  involved  him  in  inconsistent 
positions.    Bige.  on  Estop.,  687,  et  seq. 

We  think  it  is  evident  that  he  submitted  to  the  ruling  of  the  court, 
and,  by  his  amendment,  sought  only  to  recover  the  sums  which  the 
ruling  did  not  affect  and  those  added  by  the  amendment.  The  amend- 
ment having  been  made  hf  consent,  we  think  the  case  should  be  treated 
just  as  if  plaintiff  had  filed  a  written  pleading  asking  for  the  damages 
not  stricken  out  by  the  court  and  those  newly  added. 

Of  course,  we  do  not  mean  to  say  that,  ordinarily,  where  no  question 
of  jurisdiction  would  arise,  a  plaintiff,  to  whose  claims  for  damages  ex- 
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<«ptioiis  are  stistained,  would  have  to  abandon  his  action  therefor  in 
order  to  amend  and  assert  others.  Our  decision  is  confined  to  the  case 
presented^  where  the  further  prosecution  of  the  claims  first  asserted 
would  be  inconsistent  with  the  recovery  of  that  finally  set  up. 

Our  conclusion  is  that  the  court  had  jurisdiction  to  render  the  judg* 
meni 


Maby  a.  D.  Harn  et  al.  v.  American  Mutual  Buildino  and  Savings 

Association. 

No.  1035.    Decided  November  25,  1901. 

1.— Homestead — ^ImprovementB— Lien—Attomey'a  Fees. 

Attorney's  fees  upon  a  note  given  for  improvements  upon  the  homestead 
4une  not  such  claims  as  the  Constitution  permits  the  husband  and  wife  to 
secure  by  contract  making  them  a  lien  on  the  homestead.  Walters  v.  Texas 
Building  and  Loan  Association,  S  Texas  Civil  Appeals,  500,  approved,  and  Ameri- 
-can,  etc.  Association  v.  Ham,  62  Southwestern  Reporter,  74,  overruled.     (Pp.  80, 

S.—U8iiiy—Noyatioii— Recovery  on  Orisiiial  Contract. 

The  assignee  of  a  contract  not  usurious,  making  an  usurious  contract  in  aid 
and  extension  thereof,  is  not  precluded  from  recovering  on  the  first  contract 
with  lawful  interest,  where  the  transactions  are  distinct.     (P.  81.) 

^—Same—Pleading. 

Where  the  defense  asserts  usury  only  in  the  giving  of  a  second  contract  in 
aid  and  extension  of  one  not  usurious,  the  plea  does  not  present  the  issue  of 
invalidity  of  the  first  as  connected  with  the  usurious  contract  in  one  continuous 
series  of  transactions.     (P.  81.) 

4.— Practice  in  Supreme  Court. 

Long  V.  Railway,  94  Texas,  53,  followed  as  to  practice  in  cases  reversed 
and  remanded  by  Courts  of  Civil  Appeals.     (P.  81.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  McLennan  County. 

The  Building  and  Savings  Association  sued  to  recover  of  Mrs.  Ham 
and  others,  and  appealed  from  a  judgment  awarding  plaintiff  only  a 
partial  recovery.  On  a  judgment  reversing  and  remanding  the  cause, 
appellees  obtained  writ  of  error  on  the  groimd  of  conflict  with  previous 
decisions. 

J.  W.  Cocke  and  T.  P.  Stone,  for  plaintiffs  in  error. — ^The  trial  court 
did  not  err  in  refusing  to  give  appellant  foreclosure  upon  the  homestead 
for  the  10  per  cent  attomejr's  fee  provided  for  in  the  mechanics  lien 
contract  and  extension.  Wdters  v.  Building  Assn.,  8  Texas  Civ.  App., 
500;  Matthews  v.  Building  Assn.,  48  S.  W.  Rep.,  745. 

The  extension  note  and  deed  of  trust  securing  same  are  upon  their 
face  usurious.  Building  Assn.  v.  Biering,  86  Texas,  476;  Abbott  v. 
Building  Assn.,  86  Texas,  467;  Falls  v.  U.  S.  S.  &  L.  Co.  (Ala.),  24 
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Law.  Rep.  Ann.,  174,  Building  Assn.  v.  Rising,  34  S.  W.  Rep.,  147; 
Building  Assn.  v.  Griffin,  39  S.  W.  Rep.,  656 ;  Building  Assn.  v.  Goforth, 
57  S.  W.  Rep.,  700. 

When  a  usurious  extension  is  contemplated  and  contracted  for  at  time 
of  executing  original  note,  in  a  suit  upon  the  usurious  extension  note 
plaintiff  can  not  fall  back  upon  nonusurious  note  to  avoid  plea  of  usury. 
They  will  be  treated  as  one.  This  is  what  appellants  attempt  in  this  case. 
Bank  v.  Waggener,  9  Pet.,  378;  Gilhnore  v.  Woolcock,  13  Wis.,  689; 
Cousins  V.  Grey,  60  Texas,  346. 

Under  the  facts  appellant,  if  entitled  to  any  foreclosure  of  mechanic's 
lien,  was  entitled  only  to  foreclosure  for  such  an  amount  as  actually  went 
into  improvements  upon  the  homestead,  which  the  evidence  shows  to  be 
not  more  than  $500,  and  possibly  into  payment  of  taxes,  appellant 
having  notice  that  the  lien  was  intended  to  cover  a  loan  for  other  pur- 
poses than  improvements.  Banks  v.  House,  50  S.  W.  Rep.,  1022; 
Paschall  v.  Loan  Co.,  47  S.  W.  Rep.,  98;  Stephenson  v.  Yeargan,  42 
S.  W.  Rep.,  626;  Hurt  v.  Cooper,  63  Texas,  362;  Bank  v.  Campbell, 
46  S.  W.  Rep.,  846. 

J.  B.  Scarborough,  for  defendant  in  error. — There  was  and  is  no 
usury  in  the  mechanic's  lien  note  sued  on,  nor  in  the  extension  note  and 
contract,  and  the  court  erred  in  holding  either  of  said  contracts  usurious. 

On  the  other  hand,  the  following  well  considered  cases  have  settled 
the  question  against  the  conclusion  reached  by  the  court  in  this  case,  to 
wit :  B.  and  L.  Assn.  v.  Lane,  81  Texas,  369 ;  B.  and  L.  Assn.  v.  Abbott, 
85  Texas,  220 ;  B.  and  L.  Assn.  v.  Bryan,  54  S.  W.  Rep.,  377. 

The  trial  court  erred  in  failing  and  refusing  to  give  defendant  fore- 
closure in  its  cross-action  for  the  10  per  cent  attorneys'  fees  provided  for 
in  mechanic's  lien  note  and  contract  and  the  extension  thereof. 

This  action  of  the  court  was  based  on  the  decision  of  the  Court  of 
Civil  Appeals  found  in  29  Southwestern  Reporter,  51.  In  90  Texas, 
480,  Griffin  v.  Building  and  Loan  Association,  the  Supreme  Court  estab- 
lished a  different  rule  in  cases  like  the  present.  The  rule  laid  down  in 
Griffin,  supra,  is  followed  in  56  Southwestern  Reporter,  694,  and  attor- 
neys' fees  on  mechanic's  lien  on  homestead  foreclosed. 

WILLIAMS,  Associate  Justice. — ^Thib  writ  of  error  was  granted, 
notwithstanding  the  cause,  after  reversal,  was  remanded  by  the  Court  of 
Civil  Appeals  for  a  new  trial,  upon  the  ground  that  there  was  a  conflict 
between  the  decision  of  that  court,  holding  valid  a  provision  in  a  build- 
ing contract  executed  by  husband  and  wife  for  the  improvement  of  their 
homestead  which  undertook  to  create  a  lien  upon  the  homestead  to 
secure  an  attorney's  fee  of  10  per  cent  of  the  sum  fixed  as  the  value  of 
the  work  and  material,  in  case  such  sum  should  be  collected  by  law,  and 
the  decision  of  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  the 
case  of  Walters  v.  Building  and  Loan  Association,  8  Texas  Civil  Ap- 
peals, 500.     The  conflict  between  the  two  decisions  is  palpable,  and 
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hence  this  court  acquired  jurisdiction  to  grant  the  writ  of  error,  al- 
though the  cause  was  remanded. 

We  regard  the  decision  in  the  case  last  cited  as  correct,  and  hence 
conclude  that  made  in  the  present  case  was  erroneous.  It  is  unnecessary 
that  we  discuss  the  question,  as  we  approve  the  reasoning  of  the  court 
in  Walters  v.  Association.  Had  this  been  the  only  point  upon  which 
the  Court  of  Civil  Appeals  reversed  the  judgment  of  the  District  Couri:, 
our  decision  of  it  would  lead  to  an  affirmance  of  that  judgment.  But  it 
was  held  to  be  erroneous  in  another  pari;icular,  and  such  holding  is  also 
assigned  as  error,  and  it  is  necessary  that  we  decide  the  question  thus 
raised  also. 

The  defendant  in  error  sought  to  recover  upon  a  note  executed  by 
Mrs.  Ham  and  her  husband  to  one  Parrent  for  the  alleged  value  of  the 
improvement  upon  the  homestead,  and  upon  the  contract  for  such  im- 
provement, giving  a  lien  to  secure  the  note,  both  of  which  had  been 
assigned  by  Parrent  to  defendant  in  error;  as  well  as  upon  a  new  note 
and  deed  of  trust  executed  by  the  Hams  to  defendant  in  error,  "in  aid 
and  extension"  of  the  first  stated  instruments.  The  note  to  Parrent 
stipulated  for  10  per  cent  interest.  The  note  to  defendant  in  error  and 
the  deed  of  trust  contained  various  stipulations  which  were  alleged  by 
plaintiffs  in  error  to  constitute  them  an  usurious  contract. 

The  District  Court  sustained  the  plea  of  usury  and  allowed  no 
interest.  The  Court  of  Civil  Appeals,  without  deciding  whether  the 
second  contract  was  usurious  or  not,  held  that,  if  it  was,  defendant  in 
error  was  entitled  to  recover  upon  the  first,  which  was  not  usurious,  and 
that  the  District  Court  erred  in  not  allowing  the  interest  stipulated  for 
in  it 

Plaintiff  in  error  does  not  dispute  that  the  law  would  be  as  held  in 
this  decision  if  there  were  two  distinct  contracts,  but  contends  that  all 
of  the  instruments  were  given  in  one  continuous  series  of  transactions, 
pervaded  throughout  by  the  agreement  that  the  second  note  and  deed 
of  trust  should  finally  be  given  securing  illegal  interest,  and  that  hence 
the  whole  transaction  was  tainted.  Whatever  may  be  the  force  the  evi- 
dence lends  to  this  contention,  it  can  not  be  sustained,  for  the  reason 
that  the  defense  of  usury  is  not  so  asserted  in  the  pleadings.  That 
defense  is  set  up  as  originating  in  the  giving  of  the  second  note  and  the 
deed  of  trust,  and  there  is  nothing  in  the  plea  to  indicate  that  the  usurious 
agreement  had  a  previous  existence.  The  District  Court  therefore  erred, 
as  held  by  the  Court  of  Civil  Appeals,  in  treating  both  contracts  as 
usurious. 

As  there  are  a  number  of  questions  of  fact  in  the  case  upon  which 
the  Court  of  Civil  Appeals  did  not  pass,  and  as  that  court  remanded 
the  cause,  it  must  take  that  course.    Long  v.  Railway,  94  Texas,  53. 

Reversed  and  remanded. 
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John  Parker  et  al.  v.  S.  B.  Campbell  et  al. 

No.  1040.    Decided  November  25,  1901. 

1.— Res  Jndicata— Trespass  to  Try  Title— Purchaser  Pendente  Lite. 

Plaintiff  in  trespass  to  try  title  who  relies  upon  a  judgment  of  recovery 
against  defendant's  vendor  has  the  burden  of  showing  the  facts  which  make  it 
binding  on  defendant.     (P.  84.) 

2. — Same — Severance. 

That  defendant  bought  from  one  against  whom  plaintiff  then  had  suit 
pending  in  which  he  afterwards  recovered  would  be  sufficient,  by  itself,  to 
show  the  purchaser  boimd  by  such  judgment;  but  where,  from  the  record 
introduced,  it  appeared  that  the  purchaser  was  also  a  defendant  in  the  suit  and 
had  obtained  a  severance  from  his  vendor,  more  must  appear  in  order  to  show 
him  boimd  by  the  judgment  against  the  latter.     (Pp.  84,  85.) 

8. — Same. 

Whether  the  purchaser  had  been  made  defendant  as  holder  of  some  inde- 
pendent claim  to  the  portion  of  the  land  in  controversy  purchased  by  him 
during  the  progress  of  the  suit  or  was 'made  defendant  as  such  purchaser,  his 
severance  gave  him  a  right  to  have  a  separate  trial  and  not  to  be  bound  by 
the  judgment  against  his  vendor.     (P.  85.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an  ap- 
peal from  Dallas  County. 

Parker  and  others  sued  Campbell  and  others  in  trespass  to  try  title. 
Defendants  had  judgment.  Plaintiffs  appealed,  and  on  afiirmance  ob- 
tained writ  of  error. 

Jfw.  M.  McCoy,  J.  C,  Kearby,  and  Thos.  B.  Greenwood,  for  plaintiflEs 
in  error. — ^The  court  erred  in  directing  a  verdict  for  the  intervener  S.  B. 
Campbell,  and  in  rendering  judgment  in  his  favor,  because  the  uncon- 
tradicted evidence  showed  'that  the  intervener  and  the  defendants 
claimed  the  land  in  controversy,  through  and  under  one  W.  A.  Mays,  by 
title  arising  after  the  commencement  of  an  action  against  Mays  by  some 
of  the  plaintiffs  herein  and  by  others  whose  interest  had  passed  by 
descent  to  the  remaining  plaintiffs  in  this  suit,  in  which  action  final 
judgment  had  been  rendered  against  Mays  for  the  recovery  of  said 
land  and  establishing  the  title  and  right  of  possession  of  part  of  the 
plaintiffs  herein  and  of  other  parties  now  represented  by  the  remaining 
plaintiffs.  Rev.  Stats.,  art.  5275;  Lee  v.  Salinas,  15  Texas,  497; 
Wootters  v.  Hall,  67  Texas,  513 ;  Land  Co.  v.  Votaw,  52  S.  W.  Rep., 
125;  Trust  Co.  v.  Miller,  40  S.  W.  Rep.,  646;  Paxton  v.  Meyer,  67 
Texas,  96;  Randall  v.  Snyder,  64  Texas,  350;  Harle  v.  Langdon,  60 
Texas,  661;  Wille  v.  Ellis,  54  S.  W.  Rep.,  922;  Davis  v.  Farwell  Co., 
49  S.  W.  Rep.,  658;  Bennett  on  Lis  Pendens,  sees.  188,  206,  224,  249. 

Hill  &  Dabney  and  Jno.  M.  Oeorge,  for  defendants  in  error. — While 
it  is  true  that  a  judgment  for  land  is  binding  upon  any  purchaser 
thereof  during  the  pendency  of  the  suit  and  can  be  enforced  against 
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6uch  a  purchaser  lis  pendens  in  the  same  manner  as  against  the  original 
defendants,  yet  this  rule  is  subject  to  the  exception  that  such  a  purchaser 
lis  pendens  may  be  made  a  party  by  the  plaintiff,  or  make  himself  a 
party  with  the  consent  of  the  plaintiff,  and  if  this  is  done  thereafter 
plaintiff  is  boimd  by  his  action  and  can  not  disregard  the  right  of  parties 
80  made  to  the  suit  any  more  than  of  any  original  party.  Jemison  v. 
Halbert,  47  Texas,  180;  48  Texas,  93;  71  Texas,  465;  73  Texas,  487. 

The  proper  practice  is  to  separately  docket  and  prosecute  a  case  when 
the  same  has  been  severed  from  the  principal  litigation.  Punchard  v. 
Delk,  77  Texas,  104. 

A  person  who  has  been  made  a  party  to  a  suit  who  has  a  distinct 
interest  therein  may  sever  from  other  parties  to  said  suit,  even  after  a 
joint  answer  has  been  filed  by  all  parties  defendant.  Snider  v.  Methvin, 
60  Texas,  490. 

After  an  order  of  severance  has  been  entered  in  favor  of  one  defend- 
ant, subsequent  pleading  of  other  defendants,  or  orders  entered  for  or 
against  them  in  the  original  suit,  are  not  binding  on  the  defendant  who 
has  already  severed  his  cause  of  action.  Grigsby  v.  May,  84  Texas,  258 ; 
Boone  v.  Hulsey,  71  Texas,  184. 

Every  presiunption  necessary  to  support  an  order  or  a  judgment  of 
a  court  of  general  jurisdiction  vidll  be  indulged  as  against  a  collateral 
attack  thereon.  On  such  collateral  attack  it  devolves  upon  the  party 
attacking  such  a  judgment  to  allege  and  prove  affirmatively  facts  nega- 
tiving the  existence  of  all  facts  recited  in  said  judgment,  and  of  all 
such  facts  as  may  be  necessary  to  give  the  court  jurisdiction  to  render  it. 
Miller  v.  Alexander,  8  Texas,  36;  17  Texas,  649;  45  Texas,  471;  51 
Texas,  344;  64  Texas,  81 ;  67  Texas,  213 ;  59  Texas,  212 ;  70  Texas,  397 ; 
27  Texas,  642;  34  Texas,  244;  64  Texas,  120;  80  Texas,  679;  49  Texas, 
742;  37  Texas,  610;  67  Texas,  379;  84  Texas,  566. 

WILLIAMS,  Associate  Justice. — This  was  an  action  of  trespass  to 
try  title  brought  by  plaintiffs  in  error  against  defendants  in  error  to 
recover  10  acres  of  land.  The  District  Court  instructed  the  jury  to 
return  a  verdict  for  defendants,  and  this  action  was  aflSrmed  by  the 
Court  of  Civil  Appeals. 

The  decision  depends  upon  the  effect  of  the  judgment  and  proceedings 
in  a  former  suit,  plaintiffs  having  produced  no  evidence  of  title  except 
such  as  is  contained  therein. 

In  1887,  plaintiffs  and  their  privies  brought  suit  in  trespass  to  try 
title  against  W.  A.  Mays,  W.  A.  McDermett,  and  others  to  recover  1000 
acres  of  land.  Mays  was  served  February  29,  1888,  and  answered  March 
2,  1888,  the  contents  of  the  answer  not  appearing.  On  December  18, 
1890,  Mays  conveyed  to  Mrs.  Addie  K.  McDermett  the  10  acres  of  land 
in  controversy,  a  part  of  the  1000  acres  then  in  suit,  by  deed  stating  the 
grantee  to  be  a  feme  sole  and  reciting  a  consideration  of  $2500  paid  and 
two  notes  for  $750  each,  to  secure  which  she  executed  a  deed  of  trust 
which   was   afterwards  foreclosed,   Campbell  becoming  the   purchaser. 
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December  30,  1890,  in  the  pending  cause,  on  motion  of  A.  K.  Mc- 
Dermett,  a  severance  was  granted  to  her  as  one  of  the  defendants 
therein,  on  May  12,  1891,  a  severance  was  granted  to  Mays  on  his 
motion.  January  27,  1892,  Mays  filed  an  amended  answer  asserting 
title  to  30  acres  of  the  1000  acres  there  in  controversy,  not  including 
the  10  acres  involved  in  the  present  action,  and  disclaiming  as  to  the 
remainder.  September  14,  1892,  judgment  was  rendered  in  the  severed 
cause  in  which  Mays  was  defendant  in  his  favor,  for  the  30  acres  claimed 
by  him,  and,  upon  his  disclaimer,  in  favor  of  plaintiffs  for  the  remainder 
of  the  1000  acres. 

On  February  15,  1895,  an  order  was  entered  reciting  that  plaintiffs 
appeared  and  said  they  would  no  longer  prosecute  said  cause  severed  as 
to  the  defendant,  Mrs.  A.  K.  McDermett,  as  survivor  of  William  Mc- 
Dermett,  and  the  cause  as  to  said  defendant  was  dismissed.  How  Mrs. 
McDermett  became  a  defendant  in  the  fonner  action  and  what  were  the 
rights  asserted  by  her  therein  are  facts  not'  shown  by  these  proceedings 
or  otherwise. 

The  Court  of  Civil  Appeals  held  that  the  plaintiffs  did  not  show 
title,  and,  after  a  thorough  consideration  of  the  facts,  we  have  iieached 
the  same  conclusion.  The  contention  of  plaintiffs  in  error  is  that  when 
they  showed  the  pendency  of  the  former  action  against  Mays,  the  con- 
veyance by  him  to  Mrs.  McDermett,  pending  that  cause,  and  the  sub- 
sequent judgment  against  him,  they  proved  title  against  Mrs.  McDer- 
mett as  a  purchaser  pendente  lite;  that  she  did  not  show  affirmatively 
that  her  claim  to  the  ten  acres  was  in  controversy  between  herself  and 
the  plaintiffs  in  that  suit  and  that  it  was  taken  out  of  it  by  the  sever- 
ance granted,  and  that  hence  it  appears  that  it  still  remained  involved  in 
the  action  against  Mays  and  was  adjudged  therein  to  the  plaintiffs.  If 
the  petition,  the  conveyance  to  Mrs.  McDermett  and  the  judgment  stood 
alone,  this  contention  would  be  unanswerable.  But  when  all  of  the 
record  produced  in  evidence  is  considered  together,  we  think  the  con- 
clusion is  different. 

The  plaintiffs,  relying  on  a  judgment,  were  required  to  produce  one 
that  bound  the  defendants.  The  judgment  produced  is  accompanied 
by  other  parts  of  the  record  of  the  cause  in  which  it  was  rendered,  and 
all  of  these  are  to  be  construed  together.  If  the  court,  when  so  regard- 
ing them,  can  not  determine  whether  the  judgment  bound  Mrs.  McDer- 
mett or  not,  the  plaintiffs  fail. 

This  record  shows  that  Mrs.  McDermett,  in  some  way  and  on  account 
of  some  claim,  became  a  party  defendant  to  that  action.  As  such,  she 
was  allowed  to  sever,  whether  entitled  to  or  not,  and  thus  separated  the 
controversy  between  her  and  the  plaintiffs  therein  from  that  in  which 
Mays  was  involved.  So  long  as  the  order  of  severance  stood,  she  was 
entitled  to  have  her  case  tried  separately  from  that  of  Mays,  and  the 
plaintiffs  could  not  acquiesce  in  this  and  still  conclude  her  by  prosecut- 
ing their  action  against  Mays  to  judgment.     When  it  is  suggested  that 
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she  may  have  represented  in  that  action  some  other  claim  than  that  to 
the  10  acres,  the  answer  is  that  this  is  the  matter  which  plaintiffs,  hav- 
ing the  burden  of  sho^dng  title,  have  not  proved ;  and  this  leaves  the 
case  in  such  a  condition  that  their  judgment  does  not  aflBrmatively 
appear  to  bind  her.  The  fact  that  a  deed  was  made  to  her  pending  the 
suit  does  not  prove  that  the  matter  in  controversy  between  her  and  plain- 
tiff was  not  the  10  acres.  If  her  claim  originated  with  that  deed,  she 
would  not  have  been  a  necessary  party  to  that  action.  But  pendente 
lite  purchasers  may  sometimes  become  defendants  and  defend  the  title 
of  their  vendors;  and  if  they  are  allowed  to  do  so  and  their  claim  is, 
by  proper  orders,  taken  out  of  the  main  suit,  they  then  stand  as  defend- 
ants in  separate  causes,  and  their  rights  are  to  be  therein  determined. 
It  is  not  shown  that  there  was  any  other  land  claimed  by  Mrs.  McDer- 
mett,  either  in  her  own  right  or  the  right  of  another.  She  must  be 
treated  as  having  properly  become  a  defendant,  either  because  she  had 
or  represented  some  claim  to  the  land  existing  when  the  action  was 
brought,  in  recognition  of  which  the  deed  may  have  been  made,  or  be- 
cause she  had  acquired  a  claim  after  commencement  of  the  suit,  in  de- 
fense of  which  she  was  thought  to  be  entitled  to  become  a  party  and  to 
sever  her  case  from  that  of  the  other  defendants.  Upon  either  hy- 
pothesis, the  severance  entitled  her  to  a  separate  trial.  This  is  the  just 
construction  of  the  record  as  it  stands,  and,  if  there  were  any  facts 
which  would  give  it  a  different  effect,  plaintiffs  should  have  produced 
them  in  order  to  establish  the  binding  force  of  the  judgment. 

Affirmed, 


Albert  Baldwin  et  al.  v.  D.  E.  Johnson  et  al. 

No.  1047.    Decided  November  25.  1901. 

1.— Corporation — ^Dissolution. 

A  Louisiana  corporation  which  has  been  dissolved  by  vote  of  its  stock- 
holders, and  its  affairs  placed  in  the  hands  of  commissioners  for  liquidation 
mider  the  laws  of  that  State,  can  not  sue  in  its  corporate  name  to  recover  land 
owned  by  the  corporation  in  Texas.     (P.  87.) 

S.— Same — Commissioners  of  Liquidation. 

The  appointment,  by  vote  of  the  stockholders  of  a  Louisiana  corporation,  of 
commissioners,  as  provided  by  the  laws  of  that  State,  for  the  liquidation  of  its 
affairs  on  dissolution,  does  not  entitle  such  commissioners  to  maintain  suit  in 
Texas  to  recover  land  of  the  corporation.     (P.  87.) 
9.— Dissolved  Corporation — Stockholders'  Right  to  Sue  for  Land. 

Stockholders  in  a  dissolved  corporation  owing  no  debts  are  tenants  in 
common  of  its  property,  and,  as  such,  may  sue  for  and  recover  its  lands  in 
Texas,  as  against  trespassers,  on  behalf  of  themselves  and  their  co tenants.  (Pp. 
87,  88.) 

4.— Same. 

Article  682,  Revised  Statutes,  making  the  president  and  directors  of  a 
dissolved  corporation  trustees,  applies  only  to  domestic  corporations.     (P.  88.) 
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Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an  appeal 
from  Titus  County. 

Baldwin  and  others,  as  commissioners  to  wind  up  a  dissolved  Louis- 
iana corporation,  sued  Johnson  and  others  to  recover  land  belonging  to 
the  company.  Intervention  was  filed  in  the  name  of  the  corporation,  and 
the  commissioners  also  asserted  rights  as  stockholders.  Judgment  was 
for  defendants,  and  was  afiirmed  on  plaintiff^s  appeal,  whereupon  they 
obtained  writ  of  error. 

P.  A.  Turner  and  8.  P.  Pounders,  for  plaintiflfe  in  error. 

Chas.  S.  Todd,  for  defendants  in  error. 

BEOWN^,  Associate  Justice. — ^The  John  Henry  Shoe  Co.,  a  private 
corporation  created  under  and  in  conformity  to  the  laws  of  the  State  of 
Louisiana,  owned  the  land  in  controversy,  which  is  situated  in  Titus 
County.  The  corporation  owed  no  debts,  but  was  possessed  of  property  of 
the  value  of  $100,000.  Its  charter  provided  that  when  it  should  be  dis- 
solved, its  affairs  should  be  liquidated  and  settled  by  a  commission  of 
three  persons  appointed  by  the  stockholders.  The  provision  of  the  char- 
ter  was  in  conformity  to  the  law  of  the  State  of  Louisiana.  In  accord- 
ance  with  the  charter  and  in  compliance  with  the  laws  of  the  State  of 
Louisiana,  the  stockholders  met  at  the  city  of  New  Orleans,  where  the 
corporation  carried  on  its  business,  and  in  due  form  adopted  the  follow- 
ing resolution:  ^^r.  John  H.  Hannah  moved  that  the  *John  Henry 
Shoe  Co.,  Ltd.,  be  dissolved  and  its  afifairs  liquidated  under  the  superin- 
tendence of  three  commissioners  to  be  elected  forthwith  in  accordance 
with  the  notice  heretofore  read  and  that  said  commissioners  be  allowed  a 
compensation  of  seven  hundred  and  fifty  ($750)  dollars  per  month,  to  be 
divided  equally  among  them;  that  said  commissioners  be  vested  with  full 
power  to  dispose  of  all  the  assets  of  the  company,  both  real  and  personal, 
to  execute  all  papers,  deeds  and  documents  necessary  or  proper  to  that 
end,  and  to  the  complete  and  final  liquidation  of  the  company  and  the 
distribution  of  the  proceeds  amongst  the  stockholders,  and  ihat  said  com- 
missioners be  instructed  to  liquidate  as  speedily  as  possible.^  *' 

The  capital  stock  of  the  corporation  was  divided  into  2000  shares  of 
$100  each,  and  all  of  the  shares  were  represented  at  the  meeting  which 
passed  the  foregoing  resolution  by  imanimous  vote.  By  unanimous  vote 
of  the  stockholders,  Albert  Baldwin,  John  J.  Hannah,  and  James  J.  Mc- 
Laughlin were  chosen  commissioners  to  settle  up  the  affairs  of  the  cor- 
poration. 

Baldwin,  Hannah  and  McLaughlin  filed  this  suit  in  the  District  Court 
of  Titus  County  in  the  form  of  action  of  trespass  to  try  title  against  D. 
E.  Johnson  and  E.  L.  Hays.  In  the  petition,  the  plaintiffs  set  out  the 
proceedings  with  regard  to  the  dissolution  of  the  corporation  and  their 
selection  as  commissioners  to  wind  up  its  business  and  settle  its  affairs. 
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and  prayed  that  they  recover  the  land  as  commissioners  for  the  said  John 
Henry  Shoe  Co.  To  this  petition  the  defendants  interposed  a  general 
demurrer  and  a  special  exception  based  upon  the  ground  that  the  alle* 
gation  showed  the  plaintiffs  not  entitled  to  recover  in  the  character  in 
which  they  sued.  The  general  demurrer  and  the  special  exception  were 
sustained  by  the  court,  whereupon  the  plaintiffs,  b^  leave  of  the  court,, 
filed  a  trial  amendment  in  which  they  set  up  that  they  were  stockholdera 
in  the  corporation,  the  John  Henry  Shoe  Co.,  at  and  before  its  dissolu- 
tion ;  that  John  H.  Hannah  owned  650  shares  of  its  stock,  Albert  Bald- 
win  owned  650  shares,  and  James  J.  McLaughlin  owned  two  shares ;  that 
said  corporation  at  the  time  of  its  dissolution  owed  no  debts  and  was  pos- 
sessed of  assets  of  the  reasonable  value  of  $100,000,  and  the  petitioners 
prayed  as  in  their  original  petition.  The  John  Henry  Shoe  Co.  inter* 
vened  by  leave  of  the  court  and  the  trial  court  overruled  all  demurrers 
and  exceptions,  whereupon  the  parties  went  to  trial  before  a  jury,  and 
after  the  evidence  had  been  introduced  the  judge  gave  the  jury  a  charge 
to  the  effect  that  the  plaintiffs  have  no  such  interest  in  the  land  as 
would  entitle  them  to  recover  it  of  the  defendants,  and  that  the  corpora- 
tion, the  John  Henry  Shoe  Co.,  had  been  dissolved  according  to  the 
laws  of  the  State  of  Louisiana  and  could  not  maintain  this  action. 
*Trou  are  therefore  instructed  to  return  a  verdict  for  the  defendants.'* 
A  verdict  was  returned  accordingly  and  judgment  entered  by  the  trial 
court  for  the  defendants,  which  was  affirmed  by  the  Court  of  Civil 
Appeals. 

The  judge  of  the  District  Court  correctly  instructed  the  jury  that  the 
plainti&  cotdd  not  recover  as  commissioners  of  the  John  Henry  Shoe 
Co.  Although  the  appointment  of  the  commissioners  was  the  voluntary 
act  of  the  stockholders,  it  was  not  evidenced  by  such  instrument  as  is 
required  by  our  statute  in  the  conveyance  of  lands  and  passed  to  the 
commissioners  no  title  to  lands  in  this  State.  Neither  could  the  corpora- 
tion maintain  the  action,  for,  being  dissolved,  it  no  longer  existed,  and 
of  course  could  not  assert  a  right  in  the  property.  Life  Assn.  v.  Qoode^ 
71  Texas,  90. 

The  pleadings  and  evidence  show  that  the  John  Henry  Shoe  Co.  had 
been  dissolved  under  the  laws  of  the  State  in  which  it  was  created,  and, 
being  so  dissolved  in  that  State,  it  was  defunct  as  to  every  other  State,, 
for  the  State  which  gave  it  life  had  the  power  to  prescribe  the  manner 
and  means  of  its  dissolution.  No  debts  existed  against  the  corporation, 
and  the  commissioners  appointed  under  the  law  of  Louisiana  were 
merely  for  the  purpose  of  collecting  the  assets  and  distributing  them 
among  the  stockholders;  but  the  property  itself,  upon  the  dissolution 
of  the  corporation,  became  the  property  of  the  stockholders,  each  one 
of  whom  owned  an  undivided  interest  in  it  in  the  proportion  that  his 
stock  bore  to  the  whole  capital  stock.  Aransas  Pass  Harbor  Co.  v. 
Manning,  2  Texas  Ct.  Rep.,  881;  94  Texas,  558.  In  the  case  cited. 
Chief  Justice  Gaines,  for  the  court,  said :  "But  in  its  last  analysis,  the 
stockholders  are  the  beneficial  owners  of  the  assets  of  the  corporation* 
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This  proceeding  is  instituted  upon  the  theory,  which  we  think  a  correct 
one,  that  the  shareholders  are  the  ultimate  owners  of  the  corporate 
property,  and,  when  the  corporation  is  dissolved  and  its  creditors  are 
satisfied,  they  hold  title  to  the  assets  in  proportion  to  their  respective 
shares/^  The  proposition  quoted  is  well  sustained  by  authority  and 
by  sound  reasoning. 

When  the  corporation  existed,  the  title  to  the  property  was  vested  in 
it,  and  if  a  receiver  or  some  officer  had  been  appointed  by  the  court  to 
wind  up  the  affairs  of  the  corporation,  the  legal  title  would  have  rested 
in  such  officer  in  trust  for  the  creditors  and  the  stockholders.  But  there 
being  no  corporation,  no  receiver,  trustee,  nor  creditor  in  existence,  the 
trust  ceased  to  exist  and  the  legal  and  equitable  title  united  in  the 
stockholders,  the  only  persons  who  had  an  interest  in  the  land.  2  Perry 
on  Trusts,  sec.  920;  How  v.  Waldron,  99  Mass,  281.  The  case  is 
analogous  to  an  accomplished  trust  and  conveyance  by  trustee  to  the 
beneficiaries,  which,  under  the  rule  in  Perry  on  Trusts,  creates  an 
estate  in  common.  It  would  be  anomalous  in  judicial  procedure  to  de- 
clare that  persons  in  whom  all  the  elements  of  title  unite  can  not  recover 
the  property  from  trespassers. 

The  stockholders  of  the  defunct  corporation  hold  the  land  as  tenants 
in  common,  and  plaintiffs  being  stockholders  in  "The  John  Henry  Shoe 
Co.,''  were  entitled  to  recover  the  land  for  themselves  and  cotenants. 

Article  682,  Revised  Statutes,  is  by  express  terms  limited  to  corpora- 
tions created  under  the  laws  of  this  State  and  can  not  affect  this  ques- 
tion. 

The  trial  court  erred  by  instructing  the  jury  to  find  a  verdict  for  the 
defendants  and  the  Court  of  Civil  Appeals  erred  by  affirming  the  judg- 
ment. It  is  ordered  that  the  judgments  of  the  Court  of  Civil  Appeals 
and  of  the  District  Court  be  reversed  and  that  this  case  be  remanded. 

Reversed  and  remanded. 


SiDON  Harris  et  al.  v.  Carl  Schlinke. 

No.  1049.    Decided  November  25,  1901. 

L^Recoiiveiitioii— Removal  of  Cloud— Citation  of  Plaintiffs. 

On  a  cross-bill  filed  by  defendant  in  a  suit  of  trespass  to  try  title,  seeking 
to  remove  the  cloud  of  plaintiflf*s  claim,  it  was  error  to  proceed  to  trial  and 
give  defendant  the  judgment  so  sought,  against  plaintiffs  who  had  not  been 
cited  to  answer  the  cross-bill  nor  appeared  in  court  after  it  was  filed.  (Pp.  90- 
92.) 
2. — Same. 

The  proper  practice  in  such  case  was  to  dismiss  plaintiff's  suit,  when  called 
for  trial,  for  want  of  prosecution,  and  decline  to  proceed  on  the  cross-action 
till  service  on  or  appearance  by  plaintiffs.     (P.  90.) 

8.— Same— Pleading— Notice. 

Plaintiffs  are  bound  to  take  notice  of  all  pleadings  of  defendant  in  answer 
to  the  claim  made  in  their  petition,  but  not  of  an  independent  claim  asserted 
by  defendant  in  the  suit  as  matter  of  convenience.     (P.  91.) 
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4.— Cases  Distinsniahed. 

Browning   v.   Pumphrey,   81   Texas,    166,   and   various   cases   resting  upon 
statutes,  distinguished  from  the  present  one.     (Pp.  90,  91.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  Concho  County. 

Harris  and  others  sued  Schlinke,  who  had  judgment  in  his  favor,  from 
which  plaintiffs  appealed.  The  judgment  being  aflSrmed,  they  then 
obtained  writ  of  error. 

Sidon  Harris,  for  plaintiffs  in  error. — The  plaintiff  Carrie  Chew 
being  a  lunatic  without  guardian,  no  judgment  could  be  rendered 
against  her  when  no  one  put  in  an  appearance  for  her  when  the  case  was 
called  for  trial.  Nonsuit  could  have  been  properly  entered,  but  no 
aflBrmative  action  could  have  been  had  without  first  appointing  a  guard- 
ian ad  litem,  as  neither  the  next  friend  nor  attorney  appeared  for  the 
lunatic.  Ashe  v.  Young,  68  Texas,  125 ;  5  Am.  and  Eng.  Enc.  of  Law, 
658;  Hoodless  v.  Winter,  80  Texas,  641. 

In  trespass  to  try  title,  the  plaintiff  failing  to  appear,  the  only  proper 
course  of  procedure  is  to  nol  pros  the  suit  at  his  cost  for  failing  to 
prosecute. 

We  think  our  first  proposition  finds  moral  support  in  Ashe  v.  Young, 
68  Texas,  125 ;  and  our  second  proposition  seems  sustained  pointedly  by 
this  court  in  Browning  v.  Pumphrey,  81  Texas,  166. 

HUl  &  Wright,  0.  H,  Oarland,  and  F,  M.  Newman,  for  defendant  in 
error. — Plaintiffs  in  any  case  must  take  notice  of  the  pleadings  filed  by 
defendant.    It  is  not  necessary  for  defendant  to  give  any  notice. 

Defendants  had  the  right  to  plead  affirmative  matter,  and  on  the 
failure  of  plaintiffs  to  appear  and  prosecute  their  suit  the  defendants 
were  entitled  to  introduce  proof  on  their  pleadings  and  take  judgment 
for  the  land. 

It  is  not  necessary  to  have  a  guardian  ad  litem  appointed  for  a  person 
of  unsound  mind  who,  as  plaintiff,  sues  by  next  friend,  which  is  the 
case  in  controversy. 

The  authorities  cited  by  plaintiffs  in  error  do  not  sustain  their  proposi- 
tion. It  has  always  been  recognized  in  our  courts  that  defendants  can 
plead  any  affirmative  matter,  and  that  it  is  not  necessary  to  notify 
plaintiff  of  the  filing  of  any  plea  by  defendant.  The  case  of  Browning 
V.  Pumphrey,  81  Texas,  166,  cited  by  plaintiff  in  error,  holds  that  it  is 
not  improper,  on  the  failure  of  plaintiff  to  appear,  for  the  court  to 
render  judgment  in  favor  of  defendants  on  their  cross-bill. 

BROWN,  Associate  Justice. — On  the  14th  day  of  August,  1899, 
Sidon  Harris,  Amelia  P.  Withrow,  and  Carrie  Chew,  a  person  of  un- 
sound mind  suing  by  her  next  friend,  A.  P.  Withrow,  filed  suit  in  the 
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nature  of  trespass  to  try  title  in  the  District  Court  of  Concho  County 
against  Carl  Schlinke  to  recover  from  him  certain  tracts  of  land  de- 
scribed in  the  plaintiflPs  petition.  The  defendant  was  served  and  ap- 
peared on  the  2d  day  of  the  term,  November  7th,  and  filed  his  answer, 
which  consisted  of  a  general  demurrer,  a  plea  of  not  guilty,  and  a 
special  plea  in  the  nature  of  a  cross-bill,  in  which  he  set  up  title  to 
the  land  in  himself,  alleging  that  the  title  asserted  by  the  plaintiffs 
constituted  a  cloud  upon  his  title  and  prayed  that  the  cloud  be  re- 
moved. The  plaintiffs  in  the  case  were  not  served  with  this  cross-bill  nor 
did  either  of  them  appear  in  person  or  by  attorney. 

The  regular  judge  of  the  court  being  absent,  a  special  judge  was 
elected  according  to  law  and  qualified,  after  which  court  was  opened 
and  the  docket  called  regularly  until  this  case  was  reached,  when  the 
plaintiffs  having  failed  to  appear,  the  defendant  announced  ready  for 
trial.  No  jury  was  demanded,  and  the  case  was  submitted  to  the  judge 
on  the  evidence  and  argument  for  the  defendant.  Judgment  was  entered 
that  the  plaintiffs  take  nothing  by  their  suit  and  that  the  cloud 
cast  upon  defendant's  title  by  plaintiff's  claim  be  removed,  and  that  the- 
plaintiffs  pay  all  costs.  The  court  adjourned  on  the  next  day  and 
vrithin  due  time  the  plaintiffs  sued  out  a  writ  of  error  to  the  Court  of 
Civil  Appeals,  which  affirmed  the  judgment  of  the  District  Court. 

The  only  question  presented  in  this  case  is,  did  the  court  have  juris* 
diction  of  the  plaintiffs  in  this  suit  to  render  judgment  against  them 
upon  the  cross-bill  filed  by  the  defendant,  Schlinke,  there  being  no 
service  upon  the  plaintiffs,  they  not  having  appeared  in  the  case  after 
the  cross-bill  was  filed?  It  is  well  settled  in  this  State  that  a  plea  in 
reconvention  or  cross-bill  occupies  the  same  attitude  as  an  independent 
suit,  so  that  the  discontinuance  of  the  main  suit  will  not  affect  the 
reconvention  or  cross-bill.  The  defendant  in  the  main  suit  is  plaintiff^ 
in  the  cross-bill,  and  the  plaintiffs  in  the  main  suit,  against  whom  the- 
cross-bill  is  filed,  occupy  the  position  of  defendants  with  reference  to- 
that  pleading.  Bradford  v.  Hamilton,  7  Texas,  55.  If  the  plaintiffs  in 
this  case  had  appeared  on  the  day  of  trial,  they  might,  over  the  protest 
of  the  defendant,  have  dismissed  the  original  suit,  leaving  the  cross-bill 
pending  as  a  suit  in  favor  of  defendants  against  the  plaintiffs.  The- 
plaintiffs  in  the  case  having  failed  to  appear,  the  proper  practice  was^ 
for  the  court  to  have  dismissed  the  original  suit  for  want  of  prosecution. 
Houston  V.  Jennings,  12  Texas,  487 ;  Browning  v.  Pumphrey,  81  Texas,. 
166.  In  the  case  last  cited,  the  facts  were  very  similar  to  this  case.  A 
cross-bill  had  not  been  filed,  of  which  the  plaintiffs  had  no  notice  and 
to  which  they  had  made  no  appearance.  The  case  being  called,  and 
plaintiffs  having  failed  to  appear,  the  court  proceeded  as  in  this  case* 
to  enter  judgment  that  the  plaintiffs  take  nothing  by  their  suit  and  in 
favor  of  the  plaintiffs  in  the  cross-bill  for  the  relief  prayed  for  in  that 
pleading.  The  plaintiffs  in  the  main  case  made  a  motion  for  new  trial 
during  the  term  of  the  court,  which,  being  overruled,  they  failed  to* 
appeal,  but,  after  adjournment,  brought  that  action  for  a  new  trial.. 
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Speaking  for  the  court.  Judge  Stayton  said:  ^Troper  practice  on  the 
failure  of  the  plaintiffs  to  be  present  and  prosecute  their  action  would 
have  required  that  the  case  should  have  been  dismissed  without  further 
action/'  The  court  declined  to  pass  upon  the  question  as  to  whether 
there  was  such  jurisdiction  as  would  sustain  a  judgment  on  a  collateral 
attack,  but  said  of  that  proceeding:  "If  the  action  of  the  court  in  this 
respect  was  not  proper,  plaintiffs  might  have  had  relief  by  appeal.'* 
A  careful  examination  of  the  opinion  clearly  shows  that  it  was  not 
intended  to  give  the  sanction  of  the  court  to  a  proceeding  such  as  was  had 
in  this   case. 

By  the  petition  in  the  original  suit,  the  plaintiffs  called  the  defendant 
into  court  to  answer  a  charge  of  trespass  upon  their  lands  and  eviction 
of  them  from  the  possession  of  it  and  asked  the  court  for  a  judgment 
establishing  the  plaintiffs'  title  thereto  and  a  restoration  of  the  posses- 
sion. The  plaintiffs  were  bound  to  take  notice  of  all  pleadings  and 
procedure  in  answer  to  the  charges  made  in  the  original  petition,  but 
how  can  it  be  said  that  the  plaintiffs  were  also  required  to  take  cogni- 
zance of  an  independent  claim  which  might  be  asserted  in  that  suit  as  a 
matter  of  convenience?  A  defendant,  being  served  or  having  appeared, 
is  required  to  take  notice  of  all  amendments  to  the  petition  relating 
to  the  original  cause  of  action,  but  is  not  charged  with  notice  of  an 
amendment  setting  up  a  new  cause  of  action.  Morrison  v.  Walker,  22 
Texas,  19.  The  principle  applies  with  equal  force  in  favor  of  the 
plaintiff  as  to  the  cross-bill  which  sets  up  new  matter  not  embraced 
in  defensive  pleading. 

The  cross-bill,  as  an  independent  action,  was  as  fully  under  the  con- 
trol of  the  defendant  as  was  the  origiiial  suit  subject  to  the  will  of  the 
plaintiffs,  and  it  follows  logically  that  the  same  means  should  have 
been  used  to  call  upon  the  defendants  to  the  cross-bill  to  answer  its 
charges  as  were  required  by  law  to  compel  the  defendant  in  the  original 
suit  to  appear  and  plead  to  that  complaint.  This  rule  prevails  in  all 
the  courts  where  the  procedure  is  not  regulated  by  statute.  5  Enc.  of 
PL  and  Prac.,  658 ;  2  Dan.  Chan.  Prac,  975 ;  Lowenstein  v.  Glidewell,  5 
Dill.,  325 ;  Thomason  v.  Neeley,  50  Miss.,  314 ;  Ballance  v.  Underbill,  3 
Scam.  B;ep.,  462;  Ward  v.  Davidson,  2  J.  J.  Marsh.,  443;  Gardner  v. 
Beaty,  7  J.  J.  Marsh.,  229;  Hudspeth  v.  Thomason,  46  Ala.,  470;  Wash- 
ington  Railroad  v.  Bradleys,  IQ  Wall.,  302. 

Coxinsel  for  the  defendant  in  error  have  cited  no  authority  in  support 
of  the  judgment  of  the  court  except  the  case  of  Browning  v.  Pumphrey, 
before  cited,  which,  as  we  have  shown,  does  not  conflict  with  the  views 
expressed  by  us,  but  in  fact  supports  the  conclusion,  which  is  in  oppo- 
sition to  the  judgment  of  the  court.  We  have  carefully  examined  the 
authorities  upon  this  question  and  find  no  case  to  the  contrary  of  our 
conclusion,  unless  its  determination  was  controlled  by  some  statutory 
provision.  The  cases  of  Sharp  v.  Schmidt,  62  Texas,  2G3,  and  Coates  v. 
Caldwell,  71  Texas,  19,  establish  an  exception  as  to  sureties  upon  bonds 
given  to  secure  ordinary  process.    In  Coates  v.  Caldwell  it  is  said: 
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"The  authorities  from  other  States  seem  to  hold  that  in  the  absence 
of  an  express  provision,  a  statute  authorizing  judgment  to  be  rendered 
against  sureties  on  an  injunction  bond  for  the  damages  for  wrongfully 
«uing  out  the  writ,  the  sureties  must  be  cited  or  an  independent  action 
must  be  brought  on  the  bond.  Elder  v.  New  Orleans,  31  La.  Ann., 
500 ;  Henley  v.  Clibome,  3  Lea,  213 ;  Hayden  v.  Keith,  32  Minn.,  277. 
But  it  is  held  by  this  court  in  Sharp  v.  Schmidt,  62  Texas,  263,  that  the 
defendant  may  recover  his  damages  for  the  wrongful  issue  of  the  writ 
of  injunction  upon  the  proper  pleadings  and  proof  without  serving  cita- 
tion upon  the  sureties.  We  think  this  practice  was  clearly  contem- 
plated by  the  laws  existing  at  the  time  the  Revised  Statutes  were 
adopted.  Pasch.  Dig.,  art.  3936.  The  commissioners  who  made  the 
revision  say  in  their  report,  in  effect,  that  in  preparing  the  title  on  in- 
junction they  had  carefully  preserved  the  substance  of  the  former  laws. 
2  Sayles'  Civ.  Stats.,  728.  This  title  was  adopted  by  the  Legislature  as 
reported  by  the  commissioners.  Under  these  circumstances,  we  feel 
•constrained  to  adhere  to  the  ruling  in  the  case  last  cited,  and  to  hold 
that  a  citation  to  the  sureties  was  not  necessary  in  this  case."  Those 
cases  rest  upon  a  construction  of  our  statutes  and  are  not  in  conflict  with 
our  conclusion  in  this  case. 

We  conclude  that  it  was  error  for  the  court  to  enter  judgment  upon 
the  cross-bill  in  this  case  in  favor  of  the  defendant,  Schlinke,  without 
service  upon  or  appearance  by  the  plaintiffs,  and  that  the  Court  of 
Civil  Appeals  erred  in  affirming  that  judgment.  It  is  therefore  ordered 
that  the  judgments  of  the  District  Court  and  of  the  Court  of  Civil  Ap- 
peals be  reversed  and  this  cause  be  remanded. 

Reversed  and  remanded. 


DECEMBER,  1901. 


International  &  Great  Northern  Railway  Company  v. 
William  H.  Coolidge,  Trustee,  et  al. 

No.  1039.     Decided  DeceiAber  2,  1901. 

Supreme  Court — Jurisdiction — ^Judgment  Settling  Case. 

One  who  appeals  and  proctnrea  a  reversal  and  remand  of  the  case  for  trial, 
can  not  procure  a  writ  of  error  upon  such  judgment  by  alleging  that  it  settles 
the  case.    Rev.  Stats.,  art.  941.     (Pp.  93-95.) 

Error  to  the  Court  of  Civil  Appeals  for  the  First  District,  in  an 
appeal  from  Brazoria  County. 

The  International  &  Great  Northern  Eailroad  Company,  intervener 
in  the  trial  court,  appealed  from  the  judgment  there  recovered,  and 
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upon  a  judgment  reversing  and  remanding  the  case  obtained  writ  of 
error  from  the  Supreme  Court  by  alleging  that  such  judgment  prac- 
tically settled  the  case. 

J.  A.  Read,  for  plaintiff  in  error. 

BROWN,  Associate  Justice. — Upon  the  petition  of  W.  H.  Cool- 
idge,  the  Velasco  Terminal  Railway  Company  wac,  on  the  25th  day  of 
July,  1899,  by  the  District  Court  of  Brazoria  County,  declared  to  be 
insolvent  and  a  receiver  was  appointed  to  take  possession  of  the  said 
road  and  all  of  its  property.  Subsequently,  the  District  Court  entered 
orders  directing  the  receiver  to  issue  and  sell  certificates,  the  proceeds 
to  be  applied  to  the  payment  of  the  operating  expenses  of  the  road 
and  for  repairs,  and  two  similar  orders  were  subsequently  made  by  the 
court  under  which  small  amounts  of  certificates  were  issued  and  sold 
for  the  same  purposes.  Another  order  was  made  by  the  court  direct- 
ing the  issuance  and  sale  of  like  certificates  to  raise  the  funds  with  which 
to  pay  indebtedness  of  the  railroad  company  existing  prior  to  the 
appointment  of  the  receiver,  which  consisted  of  the  pay-roll  of  the 
said  company  due  to  its  employes  and  officers.  It  was  provided  that 
the  certificates  should  have  a  lien  upon  all  the  property  superior  to 
all  other  debts.  Certificates  were  issued  and  sold  imder  the  first  order 
to  the'  amount  of  $15,000,  and  under  the  second  order  to  the  amount 
of  $7496.  Coolidge  also  held  claims  to  the  amount  of  $7433.92  as 
assignee  for  labor  performed  on  and  material  furnished  for  the  rail- 
road. In  addition  to  its  railroad  and  equipments,  the  terminal  com- 
pany owned  certain  lots  in  the  town  of  Angleton,  which  the  evidence 
did  not  show  to  be  used  in  connection  with  or  for  the  operation  of 
the  railroad.  After  the  certificates  above  named  had  been  issued  and 
sold,  the  International  &  Great  Northern  Railroad  Company  inter- 
vened  in  the  suit,  setting  up  a  claim  for  $4200  for  money  received  by 
the  terminal  company  for  joint  business  exchanged  between  it  and 
the  intervener,  and  claimed  a  superior  lien  to  all  other  claims  upon  all 
of  the  property  of  the  terminal  company,  and  especially  upon  the  town 
lots  in  the  town  of  Angleton. 

Upon  the  trial,  the  district  judge  held  that  the  intervener  had  no 
lien  upon  the  town  lots  in  the  town  of  Angleton  and  that  the  receiver's 
certificates  issued  and  sold  under  the  orders  before  stated  held  liens 
upon  all  of  the  property  belonging  to  the  railroad  company  superior 
to  the  claim  of  the  intervener,  as  also  did  the  claims  for  taxes  and  for 
labor  and  material.  The  International  &  Great  Northern  Railroad 
Company  appealed  to  the  Court  of  Civil  Appeals,  and,  in  order  to  close 
up  the  business,  the  District  Court  made  an  order  setting  aside  $6000 
of  the  proceeds  of  the  sale  which  was  ordered  to  be  made  to  await  the 
result  of  the  appeal.  The  Court  of  Civil  Appeals  reversed  the  judg- 
ment of  the  District  Court  and  remanded  the  case,  holding  (1)  that 
the  intervener  had  a  lien  upon  all  of  the  property  of  the  terminal  com- 
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pany,  including  the  town  lots  in  Angleton;  (2)  that  the  receiver's 
ijertificates  which  were  issued  and  sold  to  raise  funds  with  which  to 
pay  the  operating  expenses  and  to  make  repairs  upon  the  property  dur- 
ing the  receivership  held  a  lien  upon  all  the  property,  including  the 
Angleton  town  property,  superior  to  the  lien  of  th<^  intervener;  (3) 
that  the  intervener's  lien  upon  the  Angleton  town  property  was  supe- 
rior to  the  other  claims,  except  so  much  of  the  claim  for  taxes  as  repre- 
sented the  tax  upon  the  Angleton  town  lots. 

In  remanding  the  case  the  Court  of  Civil  Appeals  used  this  lan- 
guage: "The  judgment  of  the  court  below  will  be  reversed  and  this 
xisse  remanded  in  order  that  the  funds  of  the  receivership  may  be  mar- 
shaled and  the  appellant's  lien  fixed  and  classified  as  indicated  in  this 
opinion."  The  International  &  Great  Northern  Railroad  Company 
applied  for  a  writ  of  error  upon  the  ground  that  the  decision  of  the 
-Court  of  Civil  Appeals  practically  settles  the  case  and  the  writ  was 
granted  upon  that  ground.  This  statement  is  sufficient  for  the  dis- 
position of  the  case. 

Article  941  of  the  Revised  Civil  Statutes,  in  so  far  as  applicable  to 
the  question  before  the  court,  reads  as  follows:  "All  causes  shall  be 
-carried  up  to  the  Supreme  Court  by  writs  of  error  upon  final  judgment 
and  not  on  judgments  reversing  and  remanding  causes  except  in  the 
following  cases,  to  wit:  *  *  *  8.  When  the  judgment  of  the 
€ourt  of  Civil  Appeals  reversing  a  judgment  practically  settles  the 
-case,  and  this  fact  is  shown  in  the  petition  for  writ  of  error,  and  the 
attorneys  for  petitioners  shall  state  that  the  decision  of  the  Court  of 
Ciyil  Appeals  practically  settles  the  case,  in  which  case,  if  the  Supreme 
€ourt  fidBrms  the  decision  of  the  Court  of  Civil  Appeals,  it  shall  also 
render  final  judgment  accordingly."  This  court  has  no  jurisdiction 
to  grant  a  writ  of  error  imless  it  comes  within  the  provisions  of  this 
statute.  This  is  the  first  application  which  has  ever  been  presented  by 
the  party  who  succeeded  in  having  a  judgment  reversed  and  the.  cause 
remanded,  and  it  becomes  necessary  to  inquire  whether  the  case  comes 
within  the  terms  of  the  law. 

The  language  of  the  eighth  subdivision  of  article  941  makes  it 
apparent  that  the  Legislature  intended  to  permit  a  party  who  has  been 
cast  by  the  decision  of  the  Court  of  Civil  Appeals  in  the  reversal  of  a 
judgment  obtained  in  tjie  District  Court  to  obtain  a  revision  of  such 
decision  by  the  Supreme  Court,  if  it  be  made  to  appear  that  the  deci- 
sion of  the  Court  of  Civil  Appeals  practically  settles  the  case  and  if 
the  party  applying  shall  so  state.  By  such  application,  the  petitioner 
would  admit  that  the  facts  stated  by  the  Court  of  Civil  Appeals  cor- 
rectly reflect  the  case  and  would  consent  for  this  court  to  enter  judg- 
ment against  him  if  the  decision  of  the  Court  of  Civil  Appeals  should 
be  found  to  be  correct.  A  decision  of  the  Court  of  Civil  Appeals 
which  practically  settles  a  case  virtually  prescribes  the  judgment 
which  must  be  entered.     In  such  case,  the  defendant  in  error,  not  having 
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complained  of  the  judgment  of  the  Court  of  Civil  Appeals, .  would 
not  be  heard  to  object  to  the  rendition  of  a  judgment  in  his  favor  in 
accordance  with  the  decision  which  he  had  procured.  The  plaintiff 
ID  error  procured  the  reversal  of  the  judgment  of  the  District  Court, 
which  was  favorable  to  the  defendants  in  error,  and  secured  by  that 
reversal  a  ruling  favorable  to  itself,  and  then,  seeking  a  writ  of  error, 
asked  this  court,  in  case  it  should  agree  with  the  Court  of  Civil  Ap- 
peals, to  enter  judgment  here  against  the  defendants  in  error,  who 
have  not  admitted  that  the  decision  practically  settles  the  case  as  to 
them,  nor  in  any  way  submitted  themselves  to  the  jurisdiction  of  this 
«)urt.  If  we  should  affirm  the  decision  of  the  Court  of  Civil  Appeals 
we  could  not  enter  judgment  against  the  defendants  in  error,  because 
this  court  has  no  jurisdiction  over  them.  It  follows  that  in  no  event 
could  this  court  enter  final  judgment  in  this  proceeding. 

We  are  of  opinion  that  the  Legislature  did  not  intend  to  give  to 
the  party  who  procured  a  reversal  of  a  judgment  the  right  to  come  to 
this  court  and  ask  that  judgment  here  be  entered  in  his  favor  against 
the  losing  party  without  a  further  trial  in  the  District  Court.  We  con- 
clude that  this  court  has  no  jurisdiction  of  a  case  like  this,  and  it  is 
therefore  ordered  that  the  writ  of  error  be  dismissed  and  that  the 
plaintiffs  in  error  pay  all  costs  of  this  proceeding. 

Dismissed  for  want  of  jurisdiction. 


Li.  p.  Tappinder  et  al.  v.  W.  M.  Merrell  et  al. 

No.  1050.    Decided  December  2,  1901. 

l.^MTtition  in  Probate— Description. 

To  ascertain  the  property  embraced,  set  aside  in  a  partition  of  an  estate  in 
probate,  it  is  proper  to  look  not  only  to  the  order  itself,  but  to  the  inventory 
and  the  report  of  the  commissioners  of  partition.     (P.  101.) 

^— Same. 

When  the  proceedings  taken  together  showed  that  the  property  set  aside 
to  certain  heirs  consisted  of  two  lots  in  a  named  town  and  city,  community 
property  of  their  deceased  mother  and  her  first  husband,  this  stated  ownership 
was  a  part  of  the  description,  and  made  it  sufficient  if  therefrom  the  lots  could 
be  identified.    Herman  v.  Likens,  90  Texas,  448,  followed.     (Pp.  99-101.) 

9.— Guardian's  Sale— Reasons  Stated  in  Petition. 

A  guardian's  sale  was  not  invalid  on  collateral  attack  because  the  applica* 
tion  gave  no  reason  for  the  sale  except  one  that  did  not  authorize  it,  where 
the  order  of  sale  did  not  show  that  it  was  for  an  improper  purpose.  Weems  v. 
Masterson,  80  Texas,  45,  followed.     (P.  101.) 

4.— Guardian's  Sale— Confirmation— Deed  to  Another. 

Where,  after  confirmation  of  guardian's  reported  sale  of  a  lot  to  a  pur- 
chaser, he  conveyed  one-half  to  that  purchaser  and  one-half  to  another  not 
reported  to  have  purchased  it,  a  finding  that  the  sale  of  one -half  the  lot  to 
each  was  made  but  improperly  reported  was  not  without  support.  The  remedy 
of  those  interested  was  to  have  the  guardian  account  for  the  price  of  the 
whole  lot.     (P.  102.) 
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5.— Report  of  Guardian's  Sale — Omisaioii  of  Price. 

The  omission  from  a  guardian's  report  of  sale  of  the  price  at  which  the 
land  was  sold,  was  an  irregularity,  which  did  not  make  his  conveyance  subject 
to  collateral  attack.     (P.  102.) 

6.— Guardian's  Sale — Order  of  Confirmation  Prematurely  Made. 

The  fact  that  order  confirming  a  guardian's  sale  was  made  before  the 
expiration  of  the  time  required  by  the  statute  between  report  and  confirmation^ 
was  an  irregularity  not  subjecting  the  sale  to  collateral  attack.     (P.  102.) 

7. — ^Evidence — ^Abstract  of  Title. 

An  agreement  that  an  abstract  of  title  filed  by  defendant  might  be  used 
in  evidence  did  not  limit  him  to  that  evidence  in  his  defense.     (P.  1(^.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  Hamilton  County. 

Taflfinders  sued  Merrell  and  James,  and  there  were  various  inter- 
veners. A  judgment  for  defendants  was  reversed  on  appeal.  On  the 
second  trial  defendants  again  had  judgment  which  was  affirmed  on 
appeal,  and  plaintiffs  and  interveners  obtained  writ  of  error. 

M.  Logan,  0.  R.  Freeman,  and  C.  E.  Spalding,  for  plaintifb  in  error 
L.  P.  and  Samuel  Taffinder,  plaintiffs,  and  Martha  H.,  Wm.  K.,  James 
S.,  John  G.,  and  Samuel  P.  Garden,  and  William  Bivens,  Amanda  and 
Archie  M.  Williams,  and  America  Martin,  interveners. — The  Court  of 
Civil  Appeals  erred  in  finding  and  holding,  counter  to  its  former  rul- 
ing, that  in  1878  the  probate  court  of  Coryell  County  partitioned  and 
divided  the  property  belonging  to  the  estate  of  Taffinder  and  Mrs. 
Bivens  among  the  plaintiffs  and  interveners,  and  in  applying  that  decree 
to  specific  properties  of  said  estate,  especially  to  the  property  in  contro- 
versy in  this  suit,  which  decree's  description  it  had  already  decided  was 
too  indefinite  and  uncertain  to  apply  to  any  particular  lots  in  the  town 
of  Hamilton  or  elsewhere,  and  could  not  be  aided  by  other  evidence. 
Taffinder  v.  Merrell,  45  S.  W.  Eep.,  477 ;  Heame  v.  Erhard,  33  Texas, 
67;  McDonald  v.  Bank,  74  Texas,  541;  Mitchell  v.  Ireland,  54  Texas, 
301 ;  Wooters  v.  Arledge,  54  Texas,  395 ;  Pfeiffer  v.  Lindsay,  66  Texas, 
125 ;  Coker  v.  Roberts,  9  S.  W.  Rep.,  665 ;  Aloday  v.  Whitaker,  1  S.  W. 
Rep.,  794;  Munnink  v.  Jung,  22  S.  W.  Rep.,  293;  Dwyre  v.  Speer,  27 
S.  W.  Rep.,  585 ;  Adams  v.  Hicks,  41  Texas,  241 ;  Devlin  on  Deeds,  sec 
1010 ;  1  Greenl.  on  Ev.,  sees.  297-300,  and  note  4  to  sec.  300. 

The  Court  of  Civil  Appeals  erred  in  holding  that  the  probate  court 
of  Comanche  County  confinned  a  sale  by  A.  Bivens,  guardian,  to 
Thomas  Emmett,  of  the  property  in  controversy,  by  a  proper  order. 
Roberts  v.  Johnson,  48  Texas,  133;  Swenson  v.  Scale,  28  S.  W.  Rep., 
143 ;  Harrison  v.  llgner,  11  S.  W.  Rep.,  1054. 

The  Court  of  Civil  Appeals  erred  in  not  observing  the  rule  and 
maxim  of  stare  decisis  on  the  last  appeal  of  this  cause.  On  stare  decisis : 
Adams  v.  Fisher,  75  Texas,  657;  Sydnor  v.  Gascoigne,  11  Texas,  450. 
On  the  effect  of  special  pleas  in  trespass  to  try  title — what  is  not  alleged 
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can  not  be  proved,  and  what  is  proved,  if  not  alleged,  can  not  be  allowed 
to  support  a  judgment:  Mills  v.  Alexander,  21  Texas,  162;  Shields  v. 
Hunt,  45  Texas,  425;  Kailway  v.  Whitaker,  5  S.  W.  Rep.,  448;  Custard 
V.  Musgrove,  47  Texas,  217;  Neill  v.  Newton,  24  Texas,  203;  Anding 
V.  Perkins,  29  Texas,  348.  The  allegation  must  be  broad  enough  to 
admit  the  necessary  proof  and  every  material  fact  must  be  alleged. 
Minims  v.  Mitchell,  1  Texas,  444;  Paul  v.  Perez,  7  Texas,  345;  Coles 
V.  Kelsey,  2  Texas,  541 ;  Denison  v.  League,  16  Texas,  399.  Proof  with- 
out allegation  to  sustain  it  should  be  disregarded.  Republic  v.  Thorn, 
3  Texas,  499;  Wright  v.  Wright,  3  Texas,  168;  Hall  v.  Jackson,  3 
Texas,  305;  Carter  v.  Wallace,  2  Texas,  206;  McKinney  v.  Fort,  10 
Texas,  220;  Paul  v.  Perez,  7  Texas,  345;  Neill  v.  Newton,  24  Texas, 
203. 

The  Court  of  Civil  Appeals  erred  in  finding  that  the  property  in 
question  is  sufficiently  described  to  identify  it  in  the  deed  from  A. 
Bivens  to  Thomas  Emmett. 

It  was  error  to  admit  in  evidence  the  order  of  the  probate  court  of 
Comanche  County  purporting  to  authorize  A.  Bivens,  as  guardian  of 
his  minor  children,  to  sell  their  real  estate,  because  the  application  of 
said  Bivens,  as  guardian,  for  said  order  of  sale,  together  with  said  order 
of  sale,  show  that  the  order  was  not  applied  for  nor  the  order  made  for 
either  the  education  or  support  of  the  minors  who  owned  the  estate  or 
for  the  payment  of  the  debts  of  their  estates,  which  were  the  only  pur- 
poses for  which  the  court  was  legally  empowered  to  order  the  sale,  but 
that  the  said  order  of  sale  was  made  for  a  purpose  not  authorized  by 
law,  and  said  order  was  consequently  void  and  of  no  effect,  and  this 
appears  on  the  face  of  the  record  of  the  court.  No  power  is  given  by 
the  statute  to  authorize  the  sale  of  a  minor  ward^s  real  estate  by  his 
guardian,  out  of  the  usual  course  and  not  for  the  purposes  prescribed  by 
the  statute.  Glasgow  v.  McKinnon,  14  S.  W.  Rep.,  1050;  Stafford  v. 
Harris,  17  S.  W.  Rep.,  532.  If  the  court  orders  a  sale  of  land  when 
the  circumstances  do  not  exist  which  under  the  law  authorizes  it  to  do 
80,  it  acts  in  so  doing  without  jurisdiction,  and  if  these  facts  appear  on 
the  face  of  the  record  the  sale  may  be  attacked  in  a  collateral  proceed- 
ing. Withers  v.  Patterson,  27  Texas,  496;  Flanagan  v.  Pierce,  27 
Texas,  78;  Smith  v.  Dibrell,  31  Texas,  244;  Hamblin  v.  Wamecke,  31 
Texas,  93;  Marks  v.  Hill,  46  Texas,  351;  McNally  v.  Haynes,  59 
Texas,  583. 

The  court  erred  in  admitting  in  evidence,  over  the  objection  of  plain- 
tiffs and  interveners,  an  order  of  the  probate  court  of  Comanche 
County  purporting  to  confirm  a  sale  of  the  property  in  controversy  by 
A.  Bivens  as  guardian  of  his  minor  children,  objected  to  for  the  rea- 
sons set  out  in  bill  of  exceptions  No.  3  of  plaintiffs  and  interveners, 
to  wit:  Because  the  probate  court  of  Comanche  County  at  the  date  of 
said  order,  the  14th  January,  1879,  had  not  acquired  jurisdiction  to 
VoL  LXXXXV.  Supreme— 7 
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make  said  order.  The  order  of  sale  being  dated  January  TO,  1879, 
the  report  of  sale  at  the  January  term,  and  the  order  of  confirmation 
January  14,  1879,  at  the  same  term  of  court,  did  not  allow  the  time, 
required  by  law  for  objections  to  the  sale,  to  intervene  between  the  sale 
and  the  order  of  confirmation,  and  the  order  was  without  authority  of 
law  and  void ;  and  because  the  report  of  sale  and  the  confirmation  taken 
together  show  that  the  sale  confirmed,  if  any  was  confirmed,  was  a  sale 
on  a  credit  of  the  whole  of  lot  No.  5,  of  block  No.  5,  of  Hamilton,  to 
T.  C.  Bivens,  under  whom  the  defendant  does  not  claim,  and  not  to 
Thomas  Emmett  of  the  north  half  of  a  lot  for  $30  cash  as  claimed  by 
the  defendant;  and  because  there  was  no  allegation  in  defendants  plead- 
ings of  any  confirmation  of  sale  to  any  other  person  than  T.  C.  Bivens. 

J.  C,  Main,  for  defendants  in  error. — The  documents  referred  to  were 
properly  submitted  to  the  jury  under  appellees'  claim  of  estoppel,  it 
being  shown  thereby  that  there  was  an  attempted  partition  of  the  estate 
of  Martha  C.  Bivens,  and  the  evidence  having  shown  that  such  attempted 
partition  had  been  acquiesced  in  by  the  parties  thereto, — ^they  having 
received  and  sold  the  parts  allotted  to  them  respectively,  except  M.  J. 
Garden,  who  had  received  and  resided  on  the  part  allotted  to  her  until 
her  death;  and  the  evidence  having  further  shown  that  A.  Bivens,  as 
guardian  of  the  estate  of  the  Bivens  heirs,  had  authority  to  bind  them 
by  the  sale  of  their  equity. 

On  question  that  the  courts  charge  on  this  issue  was  proper:  Brown 
V.  Pridgen,  56  Texas,  125;  Hurlbut  v.  Boaz,  4  Texas  Civ.  App.,  371; 
Eussell  V.  Bank,  1  Willson  Civ.  Cases,  124. 

Evidence  incompetent  to  show  divestiture  of  legal  title  is  admissible 
to  show  equitable  title;  and  although  the  documents  oflEered  may  not 
contain  such  a  description  of  the  property  as  will  divest  title,  it  is  proper 
to  admit  such  evidence  and  properly  limit  the  same  to  the  purpose  for 
which  it  can  be  legitimately  considered ;  and  in  this  case  the  documents 
complained  of  were  properly  admitted,  together  with  other  testimony 
on  the  question  of  estoppel,  and  as  to  whether  there  had  been  in  fact  a 
partition  of  the  estate  of  Martha  C.  Bivens.  Huffman  v.  Cartwright, 
44  Texas,  296;  Mitchell  v.  Allen,  69  Texas,  73;  Glasscock  v.  Hughes, 
55  Texas,  461 ;  Zanderson  v.  Sullivan,  91  Texas,  502 ;  Cook  v.  Caswell, 
81  Texas,  683 ;  Warren  v.  Frederichs,  76  Texas,  647. 

The  deed  from  A.  Bivens,  as  guardian  of  the  estate  of  his  children, 
was  made  imder  order  from  the  probate  court  of  Comanche  County, 
the  same  being  a  court  of  general  jurisdiction,  and  is  not  void  for  want 
of  confirmation  nor  for  want  of  jurisdiction,  nor  any  other  cause,  and 
if  irregularities  do  exist  in  the  manner  of  reporting  and  confirming  said 
sale,  such  irregularities  are  not  subject  to  collateral  attack, — ^it  appear- 
ing that  the  purchase  price  was  adequate  and  that  said  sale  was  passed 
upon  by  the  court.  Robertson  v.  Johnson,  57  Texas,  62 ;  Saul  v.  Frame, 
3  Texas  Civ.  App.,  596 ;  Martin  v.  .Robinson,  67  Texas,  368. 
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WILLIAMS,  Associate  Justice. — This  was  an  action  of  trespass  to 
try  title  which,  by  the  pleadings  under  which  the  last  trial  was  had, 
involved  a  controversy  between  the  plaintife  in  error,  who,  as  heirs  of 
JMnes  C.  and  Martha  C.  TaflSnder,  were  plaintifiEs,  and  W.  M.  Merrell, 
as  defendant,  over  the  title  to  the  north  half  of  lot  No.  5  in  block  No. 
5,  in  the  town  of  Hamilton. 

James  C.  and  Martha  Taffinder  were  husband  and  wife,  and  ovmed 
the  whole  of  the  lot  as  their  community  property.  James  C.  TaflBnder 
died,  and  his  widow,  Martha  C,  married  A.  Bivens  and  afterwards  died, 
leaving  children  by  both  marriages,  and  these,  or  their  representatives, 
are  the  plaintiffs.  After  the  death  of  Martha  C,  her  surviving  hus- 
band, A.  Bivens,  administered  on  her  estate  and  procured  in  the  probate 
court  a  partition  of  the  property,  which  had  belonged  to  her  and  her 
first  husband,  between  the  children  of  the  two  marriages,  in  which  the 
property  in  controversy  is  claimed  by  the  defendant  to  have  been  set 
apart,  with  other  property,  to  the  Bivens  children.  Thereafter  Bivens 
was  appointed  guardian  of  his  children,  and,  as  such,  sold  the  land  be- 
longing to  them,  and  the  defendant  claims  the  property  in  controversy 
under  that  sale. 

The  principal  questions  raised  are,  first,  as  to  the  sufficiency  of  the 
partition  proceedings  to  vest  the  title  in  severalty  to  lot  No.  5  in  the 
Bivens  children;  and  second,  as  to  the  validity  of  the  sale  by  the  guar- 
dian. 

The  objection  to  the  partition  is  that  the  decree  of  the  county  court 
gave  no  description  of  the  property  in  question  sufficient  to  identify  it. 
Upon  this  point  it  appears  that  James  C.  Taffinder,  when  he  was  the 
husband  of  Martha  C,  received  a  deed  conveying  the  whole  of  lot  5,  in 
block  5,  in  the  tovm  of  Hamilton.  Bivens,  as  administrator  of  his 
deceased  wife's  estate,  filed  an  inventory  "of  all  the  property  both  real 
and  personal,  belonging  to  said  estate,^'  among  which  the  foUovnng 
appeared:  "2  vacant  lots  in  Hamilton,  Hamilton  County,  Nos.  of  lot 
and  blocks  not  known,  $25.'' 

The  application  by  Bivens  and  the  order  appointing  commissioners 
for  partition  are  not  found  in  the  record  and  it  is  not  known  how  the 
property  was  therein  described.  But  a  report  of  commissioners,  of  date 
May  22,  1878,  is  shown,  which  recites  that  they  were  appointed  by  the 
county  court  on  the  25th  day  of  January,  1878,  to  partition  the  estate 
(of  Martha  C.  Bivens)  among  the  heirs  and  distributees  thereof,  and 
states  such  property,  among  which  appears  "two  lots  in  the  town  of 
Hamilton  valued  at  $40  each,''  and  reports  that  they  have  made  the 
division,  setting  apart  to  the  Taffinder  children  named  property,  and  to 
the  Bivens  children  other  property,  including  these  lots. 

There  also  appears  an  order  of  the  county  court,  of  date  May  23, 
1878,  in  the  estate  of  Martha  C.  Bivens,  showing  that  it  is  made  in  a 
proceeding  by  Bivens,  administrator  thereof,  for  a  partition  between  the 
children  of  tie  two  marriages  of  the  decedent,  reciting  that  the  property 
was  commtmity  property  of  James  C.  and  Martha  C.  Taffinder,  after- 
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wards  Mrs.  Bivens,  stating  the  shares  to  which  the  two  sets  of  children 
are  entitled,  and  confirming  the  report  of  the  partition,  and  adjudging 
to  the  Taffinder  children  certain  property  and  to  the  Bivens  children 
other  property,  including  "two  town  lots  in  the  town  and  county  of 
Hamilton."  It  was  shown  by  oral  testimony  that  the  location  and 
identity  of  the  two  lots  in  Hamilton  which  had  belonged  to  TaflSnder 
and  wife  were  well  known  at  the  time  of  these  proceedings  and  since, 
and  that  they  owned  no  other  lots  in  that  town. 

The  objections  to  the  sale  made  by  Bivens,  as  guardian  of  his  chil- 
dren, are,  first,  that  it  appears  from  the  record  of  the  probate  proceed- 
ings that  such  sale  was  made  for  a  purpose  for  which  a  sale  was  not 
authorized  by  law;  second,  that  no  sale  to  one  Emmett,  to  whom  the 
guardian  made  the  deed  under  which  defendant  claims,  was  ever  con- 
firmed by  the  court;  third,  if  there  were  an  attempted  confirmation,  it 
was  made  at  a  time  when  the  court  had  no  jurisdiction  to  make  it,  the 
time  required  by  law  between  the  filing  of  the  report  and  action  upon 
it  not  having  elapsed;  and  fourth,  the  deed  from  Bivens,  guardian,  to 
Emmett  gave  no  sufficient  description. 

The  proceedings  for  sale  were  begun  by  the  guardian  filing  an  appli- 
cation therefor  December  4,  1878,  in  which  he  asks  for  authority  to 
sell  the  property  of  the  minors,  describing  it,  at  private  sale  for  cash 
or  on  credit,  and  states  that  "it  would  be  greatly  to  the  interest  of  his 
said  wards  for  said  property  to  be  sold,  because  said  property  is  unim- 
proved and  can  not  be  rented  for  anything  and  the  taxes  will  soon  con- 
sume the  entire  amoimt."  No  reason  but  this  is  given  for  the  sale. 
The  court,  on  January  10,  1879,  granted  the  authority  to  sell  all  the 
real  estate  at  public  or  private  sale  for  cash  or  on  credit,  and,  if  on 
credit,  the  vendor's  lien  to  be  retained,  the  order  reciting  that  it  ap- 
peared to  the  satisfaction  of  the  court  that  "it  is  for  the  best  interests 
of  the  minors  that  said  real  estate  be  sold.^^ 

At  the  January  term,  1879,  Bivens  made  a  report  of  sale  pf  all  of 
the  property,  stating  that  he  had  sold  lot  No.  5  in  block  No.  5,  in  the 
town  of  Hamilton,  to  T.  C.  Bivens,  on  credit.  On  January  14,  1879, 
the  court  entered  an  order  confirming  in  general  tenns  the  sale  thus 
reported. 

On  the  14th  day  of  March,  1879,  A.  Bivens,  as  guardian  of  his  chil- 
dren, executed  a  deed  to  T.  C.  Bivens  for  the  south  half  of  lot  No.  6 
in  block  No.  5  in  the  town  of  Hamilton,  Hamilton  Coimty.  On  the 
same  day,  Bivens,  as  "guardian  of  the  minor  heirs  of  Martha  T.  Bivens, 
deceased,"  executed  a  deed  to  Thomas  Emmett  for  the  north  half  of  the 
same  lot,  reciting  a  consideration  of  $30. 

Both  Bivens  and  Emmett  testified  that  the  property  in  controversy 
(the  north  half  of  lot  No.  5)  was  sold  by  Bivens  to  Emmett  imder  an 
order  of  the  county  court,  and  that  Emmett  paid  for  it.  Emmett  took 
possession  soon  after  his  purchase,  and  conveyed  it  to  the  party  under 
whom,  through  a  number  of  mesne  conveyances,  Merrell  claims,  actual 
possession  having  been  held  by  various  owners.     The  Court  of  Civil 
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Appeals  found  as  a  fact  that  the  sale  to  Emmett  *Vas  by  proper  order 
of  court  confirmed/* 

1*  We  are  of  the  opinion  that  the  description  of  the  two  lots  in 
Hamilton  in  the  decree  of  partition  in  estate  of  Mrs.  Bivens  was  suflB- 
cient. 

Under  the  decisions  of  this  court,  it  is  proper  to  look  not  only  to  the 
order  itself  but  to  the  inventory  and  to  the  report  of  the  commissioners. 
By  these  documents  and  by  the  order  taken  together,  the  property  is 
referred  to,  not  merely  as  two  lots  in  the  town  of  Hamilton,  but  as  the 
two  lots  in  that  town  owned  by  Taflfinder  and  wife  as  community  prop- 
erty. All  that  it  was  necessary  to  do  in  order  to  identify  the  property 
was  to  ascertain  the  lots  which  were  thus  owned,  and  the  evidence  shows 
that  this  was  easily  done.  The  stated  ownership  of  the  lots  was  in 
itself  a  circumstance  of  description  which  led  to  their  identification. 
That  this  was  true  is  held  in  Herman  v.  Likens,  90  Texas,  448,  and 
whatever  doubt  may  have  previously  existed  as  to  the  sufficiency  of  such 
descriptions  is  removed  by  that  decision.  There  the  land  was  described 
in  the  inventory  and  the  proceedings  through  which  it  was  sold  as 
^^If  interest  in  and  to  eight  hundred  and  ninety-three  acres  of  the 
P.  W.  Rose  survey  in  Harris  County.''  The  Rose  survey  was  a  league 
and  labor,  and  the  particular  part  of  it  intended  to  be  sold  was  not 
otherwise  identified.  But  this  court  held  that  the  description  meant  a 
tract  of  893  acres  belonging  to  the  estate,  and  that  the  land  could  be 
identified  by  evidence  that  the  estate  did  own  a  half  interest  in  such 
a  tract  and  no  other  part  of  the  league.  Here  the  lots  in  Hamilton 
were  necessarily  distinct  pieces  of  land  and  in  this  the  description  was 
therefore  more  definite  than  that  given  in  the  case  cited. 

2.  The  first  objection  to  the  guardian's  sale,  above  stated,  is  like- 
wise answered  by  the  opinion  of  this  court  in  the  case  of  Weems  v. 
Masterson,  80  Texas,  45.  Under  the  rules  laid  down  in  that  case,  the 
jurisdiction  of  the  county  court  did  not  depend  upon  the  showing  in 
the  application  of  one  of  the  statutory  causes  for  such  sales.  The  ab- 
sence of  such  a  showing,  or  the  statement  of  a  reason  which  would  not 
authorize  a  sale,  might  make  the  order  of  sale  erroneous;  but  it  does 
not  follow  that  it  was  not  within  the  power  of  the  court  to  make  such 
order.  In  the  language  of  the  opinion  referred  to,  the  application  for 
the  sale  "was  sufficient  to  invoke  the  exercise  of  the  jurisdiction  the 
court  possessed  over  the  subject  matter;  those  interested  must  be  con- 
clusively presumed  to  have  had  notice  of  the  application  such  as  the 
law  prescribes,  and  the  decrees  of  the  probate  court  in  this  collateral 
proceeding  must  be  deemed  conclusive  of  the  fact  that  the  sale  was  made 
for  a  lawful  purpose  and  in  a  lawful  manner  in  the  absence  of  some 
evidence  in  the  record  showing  to  the  contrary,  other  than  that  the 
application  was  defective."  See  also  Pelham  v.  Murray,  64  Texas,  477. 
The  order  of  sale  does  not  show  on  its  face  that  it  was  made  for  the 
reasons  stated  in  the  application,  or  that  facts  not  therein  set  up  did 
not  exist,  which,  imder  the  law,  authorized  the  sale. 
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The  second  objection  to  the  guardian's  sale^  that  none  to  Emmett  was 
ever  confirmed,  was  one  upon  which  the  writ  of  error  was  granted,  our 
impression  being  that  while  the  probate  court  had  confirmed  a  sale  to 
T.  C.  Bivens  of  the  whole  lot,  the  defendant  claimed  under  a  sale  made 
by  the  guardian  of  the  whole  lot  to  Emmett  upon  which  the  probate 
court  had  never  acted;  and  that,  as  it  was  not  shown  that  Bivens  had 
ever  complied  with  the  terms  of  sale,  it  did  not  appear  that  the  title 
was  divested  out  of  the  minors.  But  upon  a  more  thorough  examina- 
tion of  the  record,  we  think  the  facts  stated  show,  sufficiently  to  sup- 
port the  findings  of  the  Court  of  Civil  Appeals,  that  in  fact  the  north 
half  of  the  lot  was  sold  to  Emmett  and  the  south  half  to  Bivens,  and 
that  the  guardian  reported  the  sale  of  the  whole  to  Bivens. 

The  probate  court  confirmed  the  sale  of  the  whole  lot,  and  the  guar- 
dian was  thus  charged  with  the  price  received  for  it.  The  fact  that 
the  sale  was  reported  as  made  to  Bivens  when  it  was  to  Bivens  and  Em- 
mett, is  immaterial  in  this  collateral  proceeding.  The  minors  were  en- 
titled, after  the  consimimation  of  the  sale,  only  to  have  the  full  price 
received  and  accounted  for,  the  authority  of  the  guardian  to  convey  the 
whole  of  the  lot  being  thus  complete.  The  report  of  the  guardian  did 
not  state  the  price  for  which  the  lot  was  sold,  but  that  was  an  irregu- 
larity which  does  not  afiEect  the  validity  of  the  sale  in  tliis  collateral 
proceeding. 

The  remedy  of  those  interested  in  the  estate  was  to  require  him  to 
account  for  the  price  of  the  property  in  the  probate  court  and  not 
against  the  purchasers  at  a  sale  authorized  and  confirmed  by  the  probate 
court  to  recover  the  property.  The  facts  substantially  support  the  find- 
ing of  the  Court  of  Civil  Appeals  that  the  sale  made  was  confirmed 
although  it  was  reported  as  made  to  Bivens  alone. 

The  fact  that  the  order  of  confirmation  was  entered  before  the  expira- 
tion of  the  time  after  the  report  was  filed  which  the  statute  requires 
to  elapse  between  the  report  and  action  on  it,  was  merely  an  error  which 
did  not  render  the  order  void. 

The  fourth  objection  to  the  guardian's  conveyance  to  Emmett,  that 
it  failed  to  describe  the  half  lot  conveyed,  is  based  upon  the  fact  that 
defendant  filed  an  abstract  of  his  title  in  which  the  deed  was  stated  as 
describing  lot  5  in  block  5,  in  the  county  of  Hamilton,  but  not  stating 
the  town  in  which  it  was  situated,  and  this  abstract  was,  by  agreement,, 
used  as  evidence.  Defendant  produced  also  the  record  of  the  deed 
showing  the  description  to  be  complete.  There  was  no  error  in  admit- 
ting it  in  evidence,  plaintiff  having  waived  the  production  of  the  orig- 
inal  deed.  The  defendant  was  not  confined  to  the  use  of  the  abstract 
as  evidence  because  it  had  been  agreed  that  he  might  use  it  without  pro- 
ducing the  record. 

Affirmed, 
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J.  R.  Wallace  v.  First  National  Bank  op  Gallatin. 

Application  No.  3159.    Decided  December  2,  1901. 

1.— Attachment — ^Abatement— Waiver. 

Where  three  years  elapsed  between  the  appearance  of  defendant  in  a  case 
and  the  filing  of  a  plea  in  abatement  of  the  attachment  for  insufficiency  of  the 
bond,  the  delay  was  properly  held  a  waiver  of  the  defect.     (P.  106.) 

8.— Same — Order  of  Pleading. 

In  refusing  a  writ  of  error  in  this  case,  the  ruling  of  the  Court  of  CItII 
Appeals  that  the  right  to  plead  in  abatement  of  a  writ  of  attachment  is  lost 
by  first  answering  to  the  merits  is  disapproved.     (P.  104,  105.) 

8. — Same. 

The  rule  as  to  order  of  pleading  prescribed  by  article  1262,  Revised  Statutes, 
refers  only  to  pleadings  interposed  to  defeat  plaintiff's  recovery;  the  statute 
does  not  embrace  motions  to  quash  and  pleas  to  abate  the  writ  of  attachment. 
Drake  v.  Brander,  8  Texas,  353,  followed  and  Hart  v.  Kanady,  33  Texas,  720> 
overruled.     (P.  105.) 

Application  for  writ  of  error  to  the  Court  of  Civil  Appeals  for  the 
Fifth  District,  in  an  appeal  from  Hill  County. 

Wear,  Morrow  dc  Smithdeal,  for  petitioner,  among  other  grounds  for 
the  writ,  assigned :  Sixth.  The  Court  of  Civil  Appeals  erred  in  holding 
that  the  plea  seeking  to  quash  the  attachment  on  the  ground  of  the 
insuflSciency  of  the  sureties  on  the  bond  was  waived  by  an  answer  to  the 
merits  of  the  suit. 

Our  proposition  is  this :  that  in  an  attachment  proceeding  an  answer 
to  the  merits,  or  rather  a  general  denial  such  as  was  filed  in  this  case, 
does  not  put  in  issue  the  attachment  proceeding  in  any  sense.  It  was 
held  in  the  case  of  Cloud  v.  Smith,  1- Texas,  611,  that  an  answer  does 
not  traverse  the  attachment  proceeding.  In  that  case  the  principle  is 
announced  thfii  an  attachment  is  an  auxiliary  proceeding,  which  prin- 
ciple has  been  adhered  to  by  subsequent  decisions  of  our  courts.  Dun- 
nenbaum  v.  Schram,  59  Texas,  286;  Hillebrand  v.  McMahan,  59 
Texas,  454;  Lewy  v.  Pischl,  65  Texas,  319;  Dwyer  v.  Testard,  65 
Texas,  435 ;  Bear  v.  Marx,  63  Texas,  303.  We  contend  that  when  the 
defendant  filed  a  general  denial  in  the  case  at  bar  he  simply  denied,  or 
put  the  plaintiff  upon  proof  of  the  existence  of  the  judgment  which 
he  sued  upon,  and  that  by  this  plea  he  waived  any  question  as  to  the 
jurisdiction  of  the  court  to  try  the  suit,  but  that  further  than  this 
nothing  was  waived,  and  that  the  general  denial  filed  had  no  applica- 
tion to  the  attachment  proceeding.  The  elementary  authorities  cited 
by  appellant  and  referred  to  in  the  opinion  of  the  court  are  based  upon 
cases  arising  in  jurisdictions  where  it  has  been  held  that  a  plea  to  the 
merits  does  traverse  the  attachment  proceeding,  and  such  authorities 
sustain  the  proposition  that  not  only  a  plea  in  abatement  but  a  motion 
to  quash  must  be  filed  before  answer  to  the  merits.  These  authorities 
have  no  application  under  our  system  of  practice.  It  has  long  been 
held  in  this  State  that  a  motion  to  quash  may  be  made  after  plea  ta 
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the  merits.  Drake  v.  Brander,  8  Texas,  351,  and  cases  following  it. 
The  citation  from  Shinn  on  Attachments,  referred  to  in  the  opinion 
and  quoted  in  Caldwell  v.  Lampkin,  where  the  expression  is  found, 
^Vhere  the  defendant  is  dissatisfied  with  the  sureties  on  the  bond  he 
should  at  once  raise  the  objection,'^  etc.,  is  based  upon  a  statute  or  a 
practice  which  permits  the  bond  to  be  amended,  while  in  our  State  no 
such  practice  prevails.  Lumber  Co.  v.  Warren,  78  Texas,  318.  Our 
statute  (Batts'  Revised  Statutes,  article  193)  provides:  "Every  orig- 
inal attachment  issued  without  aflBdavit  and  bond  as  herein  provided 
shall  be  abated  on  motion  of  the  defendant."  Now,  suppose  an  attach- 
ment writ  were  issued  without  bond;  would  not  the  defendant,  under 
this  statute,  after  having  answered  to  the  merits  by  filing  a  general 
denial,  have  a  right  to  set  up  as  a  fact  that  no  bond  for  attachment  had 
been  filed,  and  abate  the  action?  If  he  could  set  up  these  facts  after 
answer,  why  could  he  not  set  up  the  fact  that  the  bond,  while  good  in 
form,  was  in  fact  insufficient.  The  only  authority  in  this  State  which 
tends  to  negative  this  right  is  the  case  of  Hart  v.  Kanady,  33  Texas, 
720.  An  examination  of  the  opinion  in  that  case  discloses  the  fact 
that  the  case  was  reversed  upon  other  grounds. 

BROWN,  Associate  Justice. — In  order  that  our  ruling  upon  this 
application  may  be  imderstood,  we  make  the  following  statement  of 
the  case:  The  defendant  in  error  sued  J.  R.  Wallace  in  the  District 
Court  of  Hill  County  to  recover  upon  a  judgment  of  a  chancery  court 
of  the  State  of  Tennessee,  and  Wallace  being  a  nonresident,  attacl\- 
ment  was  sued  out  and  levied  upon  lands  situated  in  Hill  Coimty. 
Wallace  appeared  and  answered  to  the  original  suit,  and  three  years 
thereafter  filed  a  plea  in  abatement  to  the  writ  of  attachment,  charg- 
ing that  the  sureties  upon  the  attachment  bond  were  not  solvent  for 
the  amount  of  the  bond.  There  was  also  a  motion  to  quash  the  attach- 
ment on  various  groimds  not  necessary  to  notice  here.  The  trial  court 
quashed  and  abated  the  attachment,  rendering  judgment  in  favor  of 
the  plaintiff  against  Wallace  for  the  amoimt  of  the  debt.  The  bank 
appealed  to  the  Court  of  Civil  Appeals,  which  reversed  the  judgment 
of  the  District  Court  so  far  as  it  set  aside  the  attachment  and  entered 
judgment  foreclosing  the  attachment  lien  upon  the  land. 

In  refusing  the  writ  of  error,  we  do  not  approve  that  portion  of  the 
opinion  of  the  Court  of  Ci\il  Appeals  which  holds  that  the  plea  in 
abatement  to  the  attachment  came  too  late  because  it  was  filed  after 
the  plea  to  the  merits.  In  Drake  v.  Brander,  8  Texas,  353,  this  ques- 
tion was  decided  by  this  court  and  we  here  quote  and  approve  the  lan- 
guage of  Judge  Lipscomb,  which  clearly  states  the  ground  of  the  deci- 
sion: "If  these  exceptions  had  gone  to  the  plaintiffs'  right  of  action, 
they  ought  to  have  been  overruled,  as  the  statute  giving  the  defendant 
the  privilege  in  his  answer  *to  plead  as  many  several  matters,  whether 
of  law  or  fact,  as  he  shall  think  necessary  for  his  defense,  and  which 
may  be  pertinent  to  the  cause,'  has  this  proviso,  ^that  he  shall  file  them 
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all  at  tiie  same  time  and  in  due  order  of  pleading/  See  Dig.,  art.  688. 
To  allow  an  exception  to  the  action  after  full  answer  on  the  merits 
would  be  entirely  to  disregard  this  proviso,  as  in  the  order  of  pleading 
no  exception  to  the  action  can  be  made  after  an  issue  to  the  coimtry 
on  the  merits  of  the  plaintiff's  petition.  All  exceptions  that  would  go 
to  the  action  should  be  presented  first.  But  this  exception,  under  our 
practice,  does  not  go  to  the  action,  and  the  plaintiff  could  still  have 
gone  on  with  his  suit  if  the  bond  had  been  quashed.  The  most  that 
could  have  been  claimed  by  the  defendant  would  have  been  a  discharge 
from  the  attachment  and  the  levy  made  under  it.  The  cause  of  action 
set  out  in  the  petition  would  have  been  left  unaffected  by  the  decision 
on  the  insufficiency  of  the  bond  required  by  law  for  obtaining  the  aux- 
iliary writ  of  attachment.  The  defendant  had  a  right,  therefore,  to 
attack  the  sufficiency  of  the  bond  aiter  he  had  answered  to  the  merits 
and  joined  issue  on  the  averments  of  the  indebtedness  contained  in  the 
petition.^' 

Hart,  Wiggin  &  Co.  v.  Kanady,  33  Texas,  720,  upon  which  the  Court 
of  Civil  Appeals  rests  its  decision,  suggests  that  the  plea  in  abatement 
should  have  been  disregarded  because  it  was  filed  after  a  plea  to  the 
merits,  but  the  case  was  in  fact  reversed  and  remanded  upon  other 
grounds  which  the  court  stated  thus:  "We  must  not  be  understood 
as  holding  in  this  opinion  that  a  motion  to  quash  or  dismiss  an  attach- 
ment can  not  be  made  in  limine,  but  such  a  motion  is  directed  to  the 
legal  mind  of  the  court,  and  is  based  upon  matter  apparent  on  the 
record,  whilst  a  plea  in  abatement  raises  questions  of  fact  not  apparent 
from  the  record  and  must  be  inquired  of  by  a  jury."  Whatever  the 
first  clause  of  the  above  sentence  may  mean,  we  understand  from  the 
last  that  the  court  intended  to  limit  its  ruling  to  the  proposition  that 
the  plea  in  abatement  presented  a  question  of  fact  which  should  have 
been  submitted  to  the  jury.  If  the  plea  in  abatement  was  too  late, 
it  could  not  have  been  considered  at  another  trial,  and  the  court  would 
not  have  remanded  the  case,  but  would  have  reformed  the  judgment 
of  the  District  Court  so  as  to  foreclose  the  attachment  lien.  If,  how- 
ever, it  was  intended  to  hold  adversely  to  the  case  of  Drake  v.  Brander, 
then,  to  the  extent  of  the  conflict,  we  overrule  the  case  of  Hart  v. 
Kanady. 

The  order  of  pleading  in  our  courts  is  prescribed  by  the  following 
article  of  our  Revised  Statutes:  "Art.  1262.  The  defendant  in  his 
answer  may  plead  as  many  several  matters,  whether  of  law  or  fact, 
as  he  shall  think  necessary  for  his  defense,  and  which  may  be  perti- 
nent to  the  cause;  provided,  that  he  shall  file  them  all  at  the  same 
time,  and  in  due  order  of  pleading."  The  language  plainly  refers  to 
pleading  interposed  by  a  defendant  to  the  plaintiff's  right  of  recovery 
and  does  not  embrace  motions  to  quash  and  pleas  which  seek  to  abate 
the  writ  of  attachment.  Pleas  to  the  merits  present  no  defense  against 
the  foreclosure  of  the  writ  of  attachment  nor  in  any  way  bring  in  ques- 
tion the  validity  of  the  proceedings  by  which  the  writ  was  issued.     The 


Digitized  by  VjOOQ IC 


106  95  Texas  Reports.  [December^ 

line  of  procedure  by  a  defendant  as  to  the  two  matters  in  entirely  dis- 
tinct and  separate,  and  the  one  does  not  in  any  way  depend  upon  the 
time  nor  order  in  which  the  other  may  be  presented. 

We  are  of  opinion,  however,  that  the  Court  of  Civil  Appeals  was 
fully  justified  by  the  facts  in  holding  that  the  length  of  time  which 
elapsed  between  the  appearance  of  the  defendant  in  this  case  and  the 
filing  of  the  plea  in  abatement  was  so  great  as  to, constitute  of  itself 
a  waiver  of  the  alleged  defect  in  the  bond.  Such  objection  should  be 
presented  with  reasonable  diligence,  for  a  failure  to  do  so  would  work 
many  inconveniences  and  embarrassments  in  the  prosecution  of  suits 
in  the  courts,  and  it  must  be  hold  that  so  great  delay  operates  to  bar 
the  defendant  from  interposing  an  objection  of  this  character.  The 
application  for  writ  of  error  is  refused. 

Writ  of  error  refused. 


M.  S.  Kahle  v.  Sarah  Stone  et  al. 

No.  1057.    Decided  December  16,  1901. 

1.— Trust— Redtals  in  Deed— Contractoal  Relation. 

Recitals  in  a  deed  to  the  effect  that  the  purchase  was  with  trust  funds  of 
third  parties  and  the  conveyance  in  trust  for  them,  are  not  contractual  and 
binding  upon  the  grantee  as  against  the  recited  beneficiaries,  who  were  not 
parties  nor  in  privity  or  contract  relation  with  him.     (P.  111.) 

2.— -Same. 

Deed  to  land  recited  that  a  cash  payment  was  made  with  funds  of  third 
parties  and  the  land  conveyed  to  the  grantee  in  trust  for  them.  In  a  suit 
between  such  third  parties  and  one  claiming  by  conveyance  from  such  grantee,, 
it  could  be  shown  that  the  land  was  wholly  paid  for  with  funds  of  the  trustee^ 
and  not  from  those  of  the  supposed  beneficiaries.     (Pp.  109-111.) 

8. — Same — Case  Distinguished. 

Kahn  v.  Kahn,  94  Texas,  114,  distinguished  as  being  a  controversy  between 
the  parties  to  the  deed.     (P.  111.) 

4. — ^Trast — ^Power  of  Trustees  to  Convey. 

Parties  who  claimed  as  beneficiaries  imder  a  deed,  on  the  ground  that  it» 
recitals  of  a  purchase  with  their  trust  fimds  were  contractual  and  not  to  be 
disputed,  would  be  bound  by  the  terms  of  the  deed  and  the  power  of  sale  it 
i^nf erred  on  the  grantee.     (Pp.  Ill,  112.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Johnson  County. 

The  Stones  sued  Kahle  for  recovery  of  land.  Defendant  had  judg- 
ment; but  on  plaintiff ^s  appeal  it  was  reformed  and  rendered,  in  part,, 
for  appellants.    Appellee  then  obtained  writ  of  error. 

0.  T.  Plummer  and  English,  Ewing  &  Walker,  for  plaintiff  in  error. — 
The  C'Ourt  of  Civil  Appeals  erred  in  holding,  as  a  question  of  law,  that- 
the  recitals  as  to  the  cash  part  of  the  consideration  contained  in  the  deed 
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from  John  H.  Bnunley  and  wife  to  I.  Stone,  trustee,  were  contractual, 
and  not  subject  to  challenge,  because  the  recitals  as  to  cash  in  said 
deed  were  only  prima  facie  evidence  of  their  truth  and  were  subject  to 
challenge;  and  the  corort  erred  in  holding  the  same  conclusiye  and  un- 
impeachable. Bartell  v.  Kelsey,  59  S.  W.  Kep.,  631 ;  Wilson  v.  Williams, 
25  Texas,  54;  Stiles  v.  Giddens,  21  Texas,  784;  Hicks  v.  Morris,  57 
Texas,  658,  Johnson  v.  Ehner,  59  S.  W.  Rep.,  253;  McLean  v.  Ellis, 
15  S.  W.  Rep.,  394;  Garrett  v.  Robinson,  43  S.  W.  Rep.,  288;  Duve- 
neck  V.  Kutzer,  43  S.  W.  Rep.,  543;  Lanier  v.  Poust,  81  Texas,  189; 
Osborne  v.  Endicott,  65  Am.  Dec.,  498 ;  1  Perry  on  Trusts,  art.  137  and 
notes. 

The  Court  of  Civil  Appeals  erred  in  this:  the  theory  of  plaintiffs  in 
error,  as  shown  by  their  pleading  and  evidence,  is  that  they  owned  a 
trust  estate  deeded  to  them  by  Simon  Stone,  and  that  the  rents  derived 
from  said  estate  were  invested  by  their  trustee  in  the  land  in  contro- 
versy, and  that  by  reason  thereof  they  claim  to  own  an  interest  therein 
to  the  extent  of  their  funds  invested;  and  the  defendant  in  error  con- 
tends, as  a  question  of  law,  that  the  power  contained  in  said  Simon 
Stone's  deed  fully  authorized  and  conferred  discretionary  powers  upon 
I.  Stone,  the  trustee  therein  named,  to  invest  the  rents  and  proceeds  of 
said  estate  in  other  lands,  and  to  resell  said  other  lands  and  convey 
the  superior  title  thereto;  or  in  other  words,  the  said  deed  fully  au- 
thorized the  trustee  to  invest  the  rents  in  the  land  in  controversy 
and  to  sell  the  lands  and  thus  convey  a  valid  title,  as  was  done  in  this 
case,  regardless  of  the  power  contained  in  said  Brumley  deed.  And 
said  court  erred  in  not  so  holding,  and  should  have  affirmed  the  case 
upon  this  point,  notwithstanding  the  question  of  estoppel  as  to  said 
recital  as  to  the  cash  consideration.  Mortgage  Co.  v.  Massie,  60  S.  W. 
Rep.,  544 ;  Paxdk  v.  Dashiell,  62  Texas,  646 ;  Astugueville  v.  Loustanau, 
61  Texas,  237 ;  Hayes  v.  Applegate,  39  S.  W.  Rep.,  436 ;  Lewis  v.  Bank, 
23  S.  W.  Rep.,  667;  Bank  v.  Jefferson,  11  S.  W.  Rep.,  769;  Commis- 
sioners V.  Waiker,  38  Am.  Dec.,  437;  2  Perry  on  Trusts,  arts.  473-476, 
509,  610;  vol.  1,  art.  452. 

Ramsey  &  Odell,  H.  P.  Brown,  and  Pinley,  Etheridge  A  Knight,  for 
defendants  in  error. — ^Had  this  litigation  been  between  plaintiffs  in  error 
and  Isaac  Stone,  the  latter  would  have  been,  by  reason  of  the  covenants 
and  recitals  contained  in  the  said  deed  from  John  H.  Brumley  and 
wife  to  Isaac  Stone,  as  trustee,  estopped  from  asserting  that  the  land  in 
controversy  did  not  constitute  the  separate  property  of  plaintiffs  in 
error;  nor  would  he  have  been  permitted  to  offer  proof  of  any  such 
acts,  facts,  or  circumstances  as  would  be  calcxdated  to  contradict  the  in- 
tention as  expressed  in  the  said  deed.  Callahan  v.  Houston,  78  Texas, 
497;  Lewis  v.  Simon,  72  Texas,  475;  Kahn  v.  Kahn,  94  Texas,  114. 

Defendant  in  error  undertaking  to  derive  title  under  the  said  deed 
from  J.  H.  Brumley  and  wife  to  Isaac  Stone,  was,  as  matter  of  law, 
affected  by  the  recitals  and  covenants  is  said  deed  contained,  and  simply 
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constituted  himself  trustee  in  lieu  of  the  said  Isaac  Stone.  Callahan  v. 
Houston,  78  Texas,  497;  Lewis  v.  Simon,  72  Texas,  476;  Kahn  v. 
Kahn,  94  Texas,  114. 

Manifestly,  under  the  well  considered  case  of  Kahn  v.  Kahn,  being 
the  latest  expression  of  our  Supreme  Court  upon  that  subject,  had  the 
suit  of  plaintiffs  been  directed  against  Isaac  Stone,  he  would  have  been 
estopped  from  in  anywise  undertaking,  by  the  production  of  evidence 
or  otherwise,  in  the  absence  of  allegation  and  proof  of  fraud  or  mistake 
in  the  execution  of  said  deed,  to  challenge  or  impeach  the  intention, 
as  specifically  expressed  in  said  deed,  of  constituting  the  land  conveyed 
thereby  the  separate  propert}'  of  plaintiffs  in  error;  and  in  such  suit 
the  court  would,  as  matter  of  law  applicable  to  the  said  deed,  have  de- 
creed the  property  to  belong  to  the  plaintiffs  in  error.  This  conclusion 
necessarily  follows  from  the  decision  in  Kahn  v.  Kahn.  It  is  a  familiar 
and  well  established  principle  of  law  that  parties  claiming  title  to  land 
are  affected  and  bound  by  the  recitals  in  any  deed  which  constitutes  a 
link  in  their  chain  of  title.  Wallace  v.  Pruitt,  20  S.  W.  Rep.,  728;  Gol- 
son  v.  Fielder,  2  Texas  Civ.  App.,  400;  Montgomery  v.  Noyes,  11  S.  W. 
Rep.,  138. 

It  will  be  observed  that  the  defendant  in  error  was  not  a  creditor  of 
Isaac  Stone,  nor  did  he  for  any  reason  come  within  any  exceptions  to 
the  rule  permitting  a  party  to  gainsay  the  recitals  and  covenants  in  a 
deed  imder  and  through  which,  as  a  link  in  his  chain  of  title,  he  asserts 
ownership;  nor  is  this  a  case  permitting  an  inquiry  as  to  the  true  con- 
sideration for  the  said  conveyance  from  John  H.  Brumley  and  wife  to 
Isaac  Stone,  in  that  the  recitals  therein  are  contractual  in  their  nature. 
The  recitals  in  said  deed  are  more  than  a  bare  receipt  of  the  payment  of 
the  purchase  money;  the  same  constitute  the  written  evidence  of  the 
contract  between  the  parties,  and  such  recitals  can  not  therefore  be 
even  challenged,  much  less  overcome  by  parol  evidence.     52  Texas,  138. 

The  said  deed  vested  an  immediate  beneficial  interest  in  the  plaintiffs 
in  error,  and  the  reservation  therein  attempting  to  authorize  Isaac  Stone 
to  sell  the  land  is  inoperative.  Ritter's  Appeal,  59  Pa.  St.,  9;  Taylor 
V.  James,  4  Desau.  Ch.,  5 ;  Gaylord  v.  Lafayette,  115  Ind.,  423 ;  Sargent 
V.  Baldwin,  60  Vt.,  17;  Minot  v.  Tilton,  64  N.  H.,  371 ;  Gulick  v.  Gulick, 
39  N.  J.  Eq.,  401;  Crue  v.  Caldwell,  52  N.  J.  L.,  215;  Gamer  v. 
Insurance  Co.,  110  N.  Y.,  266 ;  Ewing  v.  Shannahan,  113  Mo.,  188. 

The  said  deed  vested  in  plaintiffs  in  error  a  fee  simple  title,  and  that 
portion  of  the  habendum  clause  attempting  to  empower  Isaac  Stone  to 
sell  the  land  is  repugnant  to  the  grant  and  therefore  void.  Moore  v. 
City  of  Waco,  85  Texas,  206. 

The  deed  from  John  H.  Brumley  and  wife  to  Isaac  Stone,  trustee, 
constituted  a  link  in  the  chain  of  title  of  defendant  in  error,  and  the 
recitals  therein  to  the  effect  that  the  consideration  therefor  was  paid 
and  to  be  paid  out  of  the  separate  fimds  of  plaintiffs  in  error,  and  the 
covenants  therein  being  "in  trust  for  the  sole  use  and  benefit  oF^ 
plaintiffs  in  error,  had  the  legal  effect  of  putting  defendant  in  error  upon 
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notice  of  all  the  rights  of  plaintiffs  in  error  as  expressed  in  said  deed 
and  of  constituting  him  a  substitute  trustee  in  lieu  of  lasac  Stone.  In 
addition  to  authorities  previously  cited  see  the  following:  Wallace  v. 
Pruitt,  20  S.  W.  Rep.,  728;  Garrett  v.  Parker,  39  S.  W.  Hep.,  147;  Gol- 
son  V.  Fielder,  2  Texas  Civ.  App.,  400 ;  Montgomery  v.  Noyes,  11  S.  W, 
Bep.,  138 ;  1  Jones  on  Real  Prop.,  251,  et  seq. ;  2  Jones  on  Real  Prop., 
1544,  et  seq.;  2  Dev.  on  Deeds,  sec.  738a;  2  Washb.,  Real  Prop.,  275; 
Bancroft  v.  Cosen,  13  Allen  (Mass.),  50. 

The  deed  from  John  H.  Brumley  and  wife  to  Isaac  Stone,  trustee, 
constituted  a  link  in  the  chain  of  title  of  the  defendant  in  error,  and 
the  recitals  therein  to  the  effect  that  the  consideration  therefor  was  paid 
out  of  the  separate  funds  of  the  plaintiffs  in  error,  and  the  covenants 
therein  being  "in  trust  for  the  sole  use  and  benefit  of"  plaintiffs  in  error, 
were  contractual  in  their  nature,  and,  as  matter  of  law,  visited  notice 
upon  the  defendant  in  error  of  the  rights  of  the  plaintiffs  in  error,  and 
the  court  erred  in  not  so  instructing  the  jury.    See  previous  authorities. 

The  recitals  in  the  deed  from  Brumley  and  wife  to  Isaac  Stone, 
trustee,  being  in  their  nature  contractual,  estopped  both  Isaac  Stone, 
trustee,  and  the  defendant  in  error,  holding  under  him,  from  prose- 
cuting inquiry  as  to  the  existence  or  nonexistence  of  the  facts  embraced 
in  such  recitals,  and  the  court  therefore  erred  in  submitting  to  the  jury 
the  question  of  what  facts  an  ordinarily  prudent  man  would  have  ascer- 
tained by  the  prosecution  of  such  inquiries  as  such  a  person  should  have 
made.     Same  authorities. 

The  recital  in  the  deed  from  John  H.  Brumley  and  wife  to  Isaac 
Stone,  trustee,  with  reference  to  the  $200  cash  paid  was  conclusive  and 
entitled  plaintiffs  in  error  to  a  recovery  of  two  twenty-fifths  of  the  land 
sued  for.    Stone  v.  Kahle,  54  S.  W.  Rep.,  375,  and  cases  there  cited. 

BROWN,  Associate  Justice. — Sarah  Berkson,  Joseph  Berkson, 
Rosa  Stone,  Yatta  Stone,  and  Jennie  Stone  instituted  this  suit  in  the 
District  Court  of  Johnson  County  to  recover  of  M.  S.  Kahle,  plaintiff 
in  error,  177  acres  of  land  situated  in  that  county.  Briefly  stated,  the 
claim  of  the  plaintiffs  was  that  Isaac  Stone,  their  father,  held  some 
real  estate  in  Cleburne,  Johnson  County,  in  trust  for  them,  and 
received  from  the  said  real  estate  rents  which,  being  In  his  hands,  he 
applied  to  the  purchase  of  the  land  in  question,  and  that  on  the  6th 
day  of  March,  1882,  J.  H.  Brumley  and  his  wife,  by  deed  of  that  date, 
conveyed  the  said  land  to  Isaac  Stone  as  trustee  for  the  plaintiffs,  in 
consideration  for  $2500  paid  and  to  be  paid  out  of  the  funds  which  the 
said  Isaac  Stone  held  in  trust  for  his  said  children.  It  was  alleged 
that  a  cash  payment  of  $200  was  made  of  funds  then  on  hand  held  in 
trust  by  the  said  Isaac  Stone,  and  that  the  deferred  payments  were 
made  out  of  the  funds  so  held  by  the  said  Isaac  Stone  in  trust  for  the 
plaintiffs.  The  deed  by  which  the  land  was  conveyed  to  Isaac  Stone 
is  in  the  following  terms : 

"The  State  of  Texas,  County  of  Dallas. — Know  all  men  by  these 
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presents:  That  we,  John  H.  Brumley  and  S.  E.  Bromley,  husband 
and  wife,  of  Johnson  County,  Texas,  for  and  in  consideration  of 
twenty-five  hundred  dollars,  viz:  two  hundred  dollars  cash  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged,  and  two  certain 
promisory  notes,  one  for  one  thousand  dollars  ($1000)  to  become  due 
twelve  months  after  date  of  this  instrument,  and  the  other  for  thirteen 
hundred  dollars  to  become  due  two  years  after  this  date,  and  each  to 
draw  interest  at  the  rate  of  twelve  per  cent  per  annum  (the  same  being 
the  separate  funds  of  Sarah  Stone,  Yatta  Stone,  and  Jennie  Stone)  do 
hereby  bargain,  sell,  alien,  and  convey  unto  Isaac  Stone,  in  trust  for 
the  sole  use  and  benefit  of  them,  the  said  Sarah,  Yatta,  and  Jennie 
Stone,  of  the  coimty  of  Johnson,  State  of  Texas,  the  following  described 
tract  or  parcel  of 'land.  ♦  ♦  ♦  To  have  and  to  hold  the  same,  together 
with  all  and  singular  the  appurtenances  thereunto  belonging  unto  him, 
the  said  Isaac  Stone,  as  trustee,  his  heirs  and  assigns  forever,  in  trust, 
however,  for  the  sole  use  and  benefit  of  the  said  Sarah,  Yatta,  and 
Jennie  Stone.  And  the  said  Isaac  Stone  is  hereby  authorized  and 
empowered  to  manage  and  lease  or  rent  said  premises  and  to  collect 
the  rents,  issues,  and  profits  of  the  same,  and  to  manage,  use,  and  invest 
said  funds  for  the  use  and  benefit  of  the  said  Sarah,  Yatta,  and  Jennie 
Stone.  And  he  is  also  empowered  to  sell  the  said  premises,  or  any 
part  thereof,  and  to  make  to  the  purchaser  or  purchasers  thereof  a 
good  and  sufficient  deed  of  conveyance  thereto,  and  to  manage,  use,  and 
invest  the  proceeds  of  such  sale  or  sales  for  the  use  and  benefit  of  the 
said  beneficiaries  aforesaid.*' 

The  defendants  in  the  court  below  denied  that  the  fimds  with  which 
the  purchase  was  made  belonged  to  the  trust  fund  held  by  Isaac  Stone, 
but  claimed  that  it  was  his  individual  property,  and  that  by  the  said 
deed  the  title  vested  in  the  said  Isaac  Stone.  The  evidence  was  con- 
flicting upon  the  question  as  to  whom  the  funds  with  which  the  land 
was  purchased  belonged  and  the  court  submitted  that  issue  to  the  jury 
by  proper  instroctions.  The  verdict  necessarily  implies  that  the  jury 
found  that  the  cash  and  deferred  payments  were  made  with  money  be- 
longing to  Isaac  Stone  in  his  own  individual  right  and  not  with  the  trust 
funds.  Isaac  Stone  conveyed  this  property  to  L.  Stone,  under  whom 
the  plaintiff  in  error  claims.  The  Court  of  Civil  Appeals  did  not 
express  any  conclusion  of  fact  contrary  to  the  facts  which  must  be 
implied  to  sustain  the  verdict,  but  reversed  the  judgment  of  the  Dis- 
trict Court  and  rendered  judgment  in  favor  of  the  plaintiffs  below  for 
2-25  of  the  land,  upon  the  ground  that  the  recital  in  the  deed  from 
Brumley  to  Isaac  Stone  that  the  $200  cash  payment  was  made  out  of 
the  trust  fund  held  by  Isaac  Stone  for  the  plaintiffs  was  contractual 
in  its  nature  and  could  not  be  disputed. 

The  writ  of  error  was  granted  upon  the  application  of  M.  S.  Kahle 
because  this  court  was  of  the  opinion  that  the  judgment  was  errone- 
ously entered;  and  having  granted  that  writ,  the  application  of  Sarah 
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Stone  and  others  was  granted  as  a  matter  of  course.  We  find  no  error 
against  the  plaintiffs  in  that  petition. 

If  it  were  true,  as  recited  in  the  deed  from  Brumley  to  I.  Stone,  that 
$200  of  the  purchase  money  was  paid  out  of  the  funds  in  the  hands 
of  I.  Stone,  as  trustee  for  the  defendants  in  error,  then  the  latter  could 
assert  their  right  to  the  property  and  have  it  subjected  to  the  trust 
declared  in  the  deed  under  which  the  fund  originated.  The  defend- 
ants in  error  would  not  be  bound  by  the  terms  of  the  deed  from  Brum- 
ley to  I.  Stone,  because  they  were  not  parties  to  it,  nor  would  they 
in  such  case,  assert  any  right  imder  and  by  virtue  of  the  deed  itself; 
but  their  claim  would  rest  upon  the  fact  that  the  trust  fund  had  been 
used  in  the  purchase.  Strong  v.  Glasgow,  2  Murphy,  289;  Parker  v. 
Coop,  60  Texas,  118.  The  recital  in  question  would  establish,  prima 
facie,  the  character  of  the  fund  invested.  Stiles  v.  Qiddens,  21  Texas, 
784. 

But  the  finding  of  the  jury  precludes  the  idea  that  a  resulting  trust 
arose  in  favor  of  the  defendants  in  error  from  the  investment  of  a  trust 
fund  by  Stone,  and  the  judgment  of  the  Court  of  Civil  Appeals  can 
not  be  sustained  upon  that  ground,  but  it  must  be  upheld,  if  at  all,  by 
the  trust  created  by  the  deed.  The  Court  of  Civil  Appeals  held  that 
the  recital  in  the  deed  was  contractual  in  its  character  and  could  noli 
be  disputed  by  I.  Stone  or  those  claiming  under  him.  To  sustain  this 
holding,  the  court  refers  to  the  case  of  Kahn  v.  Kahn,  94  Texas,  114, 
but  there  is  this  difference  between  the  two  cases:  In  that  case,  the 
transaction  and  the  controversy  were  between  Kahn  and  his  wife.  The 
husband  had  the  power  to  make  the  property  the  separate  estate  of 
the  wife  and  the  language  used  expressed  the  character  of  the  estate 
conveyed.  The  deed  in  this  case  is  not  made  to  or  by  the  defendants 
in  error  and  no  contractual  relation  can  exist  between  persons  who  do 
not  in  any  way  agree  to  nor  accept  the  instrument  unless  in  privity 
with  one  who  was  bound.  The  beneficiaries  in  the  trust,  not  being 
parties  to  the  deed,  are  not  bound  by  the  recital  and  can  not  assert 
an  estoppel  by  those  recitals  against  Stone  or  his  vendees.  The  recital 
of  the  character  of  the  fund  paid  for  the  land  was  subject  to  contradic- 
tion or  explanation.  Stiles  v.  Qiddens,  21  Texas,  787.  In  the  case 
last  cited  a  similar  question  arose,  and  the  court  said:  "Again,  it  is 
contended  that  plaintiffs  are  estopped  from  denying  that  the  land  con- 
veyed by  Hughart  and  wife  was  the  separate  property  of  the  wife  by 
this  expression  used  in  stating  the  consideration  in  land,  described  as 
Tand  out  of  her  separate  property.'  This  objection  is  readily  obviated 
upon  the  rule  that  the  major  must  include  the  minor  proposition.  If 
he  is  not  estopped  from  explaining  that  that  which  he  acknowledged 
to  be  a  consideration  was  not  a  real  consideration  at  all,  he  is  not 
estopped  from  explaining  the  true  character  of  the  component  parts 
of  the  acknowledged  consideration." 

If,  however,  we  consider  the  case  in  the  light  that  the  recital  relied 
upon  is  contractual  in  its  nature,  and,  by  estoppel  upon  I.  Stone  and 
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those  who  claim  under  him,  would  have  the  same  effect  as  if  the  facts 
had  been  true,  then  the  defendants  in  error  must  rely  upon  the  deed, 
and,  claiming  title  under  its  terms,  whether  by  estoppel  or  otherwise, 
they  are  bound  by  the  stipulations  of  that  deed  as  to  the  powers  con- 
ferred upon  the  trustee  over  the  property.  They  can  not  claim  the 
land  by  virtue  of  the  trust  created  under  the  deed,  and,  at  the  same 
time,  repudiate  the  provisions  which  express  the  powers  of  the  trustee. 
Roberson  v.  Tonn,  76  Texas,  542;  Giddings  v.  Steele,  28  Texas,  752. 

The  terms  of  the  deed  from  Brumley  to  I.  Stone  are  broad  enough 
to  support  the  conveyance  which  was  made  by  I.  Stone  to  L.  Stone  and 
conveyed  the  title  of  the  beneficiaries  who  claimed  under  that  deed. 
Mortgage  Co.  v.  Massie,  1  Texas  Ct.  Rep.>  451 ;  60  S.  W.  Rep.,  544. 

For  the  errors  indicated  above,  the  judgment  of  the  Court  of  Civil 
Appeals  is  reversed  and  the  judgment  of  the  District  Court  is  affirmed. 
Reversed  and  judgment  of  District  Court  affirmed. 


MissouEi,  Kansas  &  Texas  Railway  Company  op  Texas 
V.  J.  W.  Haltom  et  al. 

No.  1058.    Decided  December  16,  1901. 

1.— Contributory  Negligence-— Discovered  Peril. 

The  issue  of  liability  in  spite  of  contributory  negligence,  by  reason  of 
discovery  of  the  injured  person's  peril,  was  not  raised  by  evidence  tending  to 
show  merely  that  employes  managing  the  train  saw  him  upon  one  of  the 
moving  cars  before  his  fall  therefrom  upon  the  track  by  his  own  negligence  had 
placed  him  in  danger.     (Pp.  113-115.) 

2. — Same — ^Master  and  Servant. 

The  discovery  of  the  dangerous  position  of  one  who  had,  by  his  own 
negligence,  fallen  from  and  was  being  dragged  underneath  moving  cars,  by  an 
employe  of  the  railway  having  nothing  to  do  with  the  moving  of  the  train,  did 
not  make  defendant  company  liable  for  failure  to  exercise  care  to  avoid  injury 
after  discovery  of  the  peril.     (P.  115.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  Hill  County. 

Haltom  and  wife  sued  the  railway  company  on  account  of  the  death 
of  their  son,  killed  by  its  cars.  They  had  judgment,  which  was 
aflBrmed  on  appeal  by  defendant,  who  then  obtained  writ  of  error. 

T.  S.  Miller  and  Ramsey  &  Odell,  for  plaintiff  in  error. — In  view  of 
the  evidence  in  this  case,  there  was  nothing  justifying  the  submission 
to  the  jury  of  the  question  that  the  servants  and  agents  of  defendant 
company  saw  Finley  Haltom,  after  he  had  fallen  under  the  wheels,  in 
time,  by  any  possible  care,  to  have  avoided  his  being  killed. 

If  it  be  conceded  that  the  servants  and  agents  of  the  railway  com- 
pany, or  any  of  them,  saw  Finley  Haltom  after  he  had  fallen  on  the 
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rail,  or  imder  the  wheels  of  appellant^s  train  while  it  was  in  motion^ 
there  was  absolutely  no  evidence  in  the  record  showing,  or  tending  to 
show,  that  anything  could  have  been  done  by  the  servants  of  appellant, 
after  discovering  his  peril,  to  have  prevented  injury  and  death  to  him. 
Railway  v.  Faber,  77  Texas,  153;  Railway  v.  Hall,  33  S.  W.  Rep.,  127. 
It  appearing  from  the  evidence  beyond  question  that  the  agents  of 
defendant  company  were  not  guilty  of  any  negligence  causing  the  acci- 
dent, and  that  they  did  not  discover  the  peril  of  deceased  in  time  to  have 
prevented  the  injury,  the  court  should  have  instructed  a  verdict  peremp- 
torily for  appellant.  Railway  v.  Faber,  77  Texas,  153;  Railway  v.  Hall, 
33  S.  W.  Rep.,  127. 

Wear,  Morrow  &  Smithdeal,  for  defendants  in  error. — ^There  was 
evidence  making  it  necessary  to  submit  to  the  jury  the  issue  as  to 
whether  the  employes  saw  Finley  Haltom  fall  imder  the  wheels  of  the 
car  which  killed  him  in  time  to  have  averted  the  injury,  and  whether, 
by  the  use  of  ordinary  care,  as  applied  to  the  circumstances,  the  injury 
could  have  been  prevented.  Washington  v.  Railway,  38  S.  W.  Rep., 
764;  McCray  v.  Railway,  34  S.  W.  Rep.,  95;  Railway  v.  Brown,  33  S. 
W.  Rep.,  146. 

WILLIAMS,  Associate  Justice. — Defendants  in  error  recovered 
against  the  plaintiff  in  error  the  judgment  of  the  District  Court,  which 
was  afiSrmed  by  the  Court  of  Civil  Appeals,  for  damages  for  the  death 
of  their  son,  Finley  Haltom,  which,  they  claimed,  was  caused  by  serv- 
ants of  plaintiff  in  error. 

Finley  Haltom,  at  the  time  of  his  death,  was  nearly  18  years  of  age, 
of  average  intelligence,  and  familiar  with  the  movements  of  trains 
around  depots  and  the  dangers  incident  thereto.  With  an  elder 
brother,  he  had  been  engaged  in  unloading  coal  from  cars  at  the  com- 
pany's yard  in  Hillsboro,  and  on  the  day  of  his  death,  had  gone  with 
his  brother  and  other  boys  to  the  yard  for  the  purpose  of  getting  cars 
to  unload.  While  waiting  for  cars  of  coal  to  be  placed  at  the  chute 
to  be  unloaded,  he  and  other  boys  were  about  and  upon  empty  cars 
standing  on  the  track,  during  which  time  employes  of  the  company 
were  engaged  in  switching  cars  about  the  yard. 

Shortly  before  the  accident,  the  boys  started  to  go  to  the  coal  chute, 
and  in  doing  so  went  upon  a  coal  car  in  a  train  composed  of  flat  cars 
and  box  cars  which  stood  upon  one  of  the  tracks.  They  stopped  upon 
one  of  the  cars  several  minutes,  during  which  time  the  switch  engine 
was  brought  in  to  the  south  end  of  this  train  of  cars  and  removed  one 
of  them  and  then  returned  to  move  the  whole  train  southward.  As 
the  engine  was  coupled  to  the  cars  the  second  time,  at  some  distance 
from  the  car  upon  which  the  boys  were,  all  of  them  except  Finley 
alighted  from  it  and  walked  towards  the  chute  with  their  backs  to  the 
moving  train,  and  did  not,  according  to  their  testimony,  see  how  the 
Vol.  LXXXXV.  Supreme— 8 
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accident  occurred.  When  they  looked  back,  Pinley  had  fallen  from 
the  cars  and  was  across  the  rail  and  being  dragged  by  one  of  the  moving 
cars.  According  to  their  testimony,  he  was  dragged  seventy  or  eighty 
yards  before  any  car  passed  over  his  body. 

Another  witness  who  was  at  work  a  short  distance  east  of  the  line 
of  cars,  states  that,  after  the  other  boys  had  left  the  cars,  Finley  was 
seen  by  him  running  north  on  the  flat  cars,  jumping  from  one  to 
another,  until  he  reached  the  end  of  a  box  car,  when  he  tried  to  reach 
around  its  southeast  comer  to  lay  hold  of  the  ladder  on  its  side,  and 
fell  between  the  cars  and  across  the  rail.  There  is  nothing  in  the 
record  to  contradict  this  accoimt  of  the  occurrence.  The  brother  of 
deceased  stated  that,  as  he  left  the  car,  he  saw  Pinley  walking  south- 
ward upon  it,  but  the  two  statements  are  not  in  conflict,  as  there  was 
time  for  deceased  to  have  turned  back  and  acted  as  narrated  by  the 
other  witness. 

While  the  boys,  of  whom  there  were  four  or  flve,  were  upon  the  car, 
some  of  them  were  playing  and  moving  about,  throwing  pieces  of  coal 
and  the  like.  The  testimony  of  some  of  them  is  to  the  effect  that  they 
were  in  plain  view  of  the  engineer  and  that  he  could  have  seen  them 
if  he  looked  in  their  direction.  Between  them  and  the  engine,  but  on 
the  ground,  was  the  yard  foreman,  who,  according  to  their  testimony, 
looked  first  towards  the  engineer  and  then  towards  them,  and  gave 
signals  to  the  former  respecting  the  movements  of  the  train.  There 
was  nothing  to  prevent  him  from  seeing  them.  Both  of  these 
employes  testify  in  effect-  that  they  did  not  see  the  boys  upon  the  car 
or  know  of  their  presence  there.- 

There  is  evidence,  as  before  stated,  that  deceased  was  dragged  for  a 
long  distance  before  the  cars  passed  over  his  body.  The  witness  before 
referred  to,  who  saw  him  fall,  was  an  employe  of  the  railroad  com- 
pany, but  had  no  connection  with  the  switch  engine  or  train.  Except 
this  employe,  the  first  servant  of  the  company  who  saw  deceased  after 
his  fall  was  one  Pelfrey,  a  car  repairer,  unless  the  evidence  justifies  the 
inference  that  the  engineer  or  yard  foreman  saw  him  sooner.  Pelfrey 
saw  the  body  of  the  boy  just  as  the  last  car  passed  over  it  and  at  once 
gave  notice  to  the  yard  foreman,  who  signaled  the  engineer  to  stop  at 
once.  Some  of  the  evidence  is  addressed  to  the  question  whether  or 
not  the  engineer  stopped  the  train  as  quickly  as  possible  after  receiv- 
ing the  signal;  but  this  question  becomes  imimportant  from  the  fact 
that  the  uncontradicted  testimony  shows  that  the  whole  train  had 
passed  over  the  boy  before  this  notice  was  given. 

The  trial  court  charged  the  jury,  in  effect,  that  although  deceased 
may  have  been  guilty  of  contributory  negligence  in  his  conduct  which 
resulted  in  his  falling  under  the  cars,  the  defendant  would  be  liable 
if  its  servants  discovered  his  peril  and  failed  to  use  ordinary  care  to 
avoid  the  injury  and  to  save  the  deceased,  and  if  from  such  failure  his 
death  resulted. 
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The  prominent  question  now  before  this  court  is,  whether  or  not 
there  was  evidence  to  warrant  the  submission  of  such  an  issue,  and  we 
think  it  very  clear  that  there  was  not.  If  we  concede  that  the  evidence  that 
the  boys,  while  on  the  car,  were  in  plain  view  of  the  yard  foreman  and 
the  engineer,  and  that  the  former  repeatedly  looked  toward  them,  was 
sufficient  to  justify  the  jury  in  finding  that  one  or  both  of  these  serv- 
ants then  saw  them,  this  furnishes  no  evidence  that  either  of  such 
employes  saw  Finley  Haltom  when  he  fell,  after  the  other  boys  had  left 
the  car,  and  the  train  had  changed  its  position  by  moving  forward,  and 
Haltom  had  changed  his  by  running  back  across  other  cars  to  the  point 
where  he  fell;  and  the  principle  sought  to  be  applied  by  the  charge 
could  only  have  application  from  the  time  of  his  fall.  It  was  only 
then  that  danger  began  to  which  the  rule  applies.  His  fall  was  the 
occurrence  which  caused  his  death.  The  rule  stated  presupposes  that 
his  contributory  negligence  helped  to  cause  the  fall  and  precludes  his 
parents  from  recovering  imless  the  defendant's  servants,  after  dis- 
covering the  peril  brought  about  by  such  negligence,  failed  in  their 
duty.  When  the  servants  saw  the  boys  upon  the  car,  if  they  did  so, 
deceased  was  not  in  danger,  or  at  least  was  not  in  any  such  danger  as 
that  produced  by  his  subsequent  conduct  assumed  to  have  been  negli- 
gent. 

The  principle  under  consideration  is  probably  most  often  applied  in 
cases  where  persons  negligently  upon  the  track  are  struck  by  moving 
engines  or  cars.  In  such  cases,  it  is  held  that  it  is  not  the  mere  dis- 
covery of  a  trespasser  upon  the  track  that  gives  rise  to  the  duty  defined 
in  the  charge,  but  it  is  the  discovery  or  realization  of  peril  to  him 
which  has  such  effect.  So,  in  this  case,  mere  knowledge  that  boys  were 
on  a  car  of  a  slowly  moving  train  was  not  equivalent  to  knowledge  that 
one  of  them  would  negligently  run  to  another  part  of  the  train  and 
finally  fell  under  the  wheels.  To  make  a  case  on  this  theory, 
there  must  be  aflBrmative  -evidence,  direct  or  circumstantial,  tending 
to  show  knowledge  of  the  fall.  There  is  no  such  knowledge  shown 
on  the  part  of  any  employe,  except  the  laborer  referred  to  above.  His 
employment  was  not  such  as  to  make  his  failure  to  give  notice  that 
of  the  defendants,  as  he  was  not  acting  for  it  in  operating  or  control- 
ling the  train,  but  in  an  entirely  different  sphere. 

As  to  the  contention  that  the  engineer  could  have  stopped  the  train 
sooner,  it  is  enough  to  repeat  that  the  uncontradicted  testimony  of  the 
other  employe,  who  first  learned  of  the  situation,  shows  that  it  was 
then  too  late  for  any  effort  to  save  the  life  of  the  unfortimate  boy. 
Some  effort  was  made  in  argument,  by  reference  to  positions  of  parties, 
distances,  length  and  speed  of  train,  and  the  like,  to  contradict  this 
statement,  but  we  fail  to  find  in  the  evidence  anything  inconsistent 
with  its  truth;  certainly  nothing  affording  affirmative  evidence  of  the 
fact  which  it  was  incumbent  on  plaintiff  to  prove. 

The  court  erred  in  submitting  an  issue  not  presented  by  the  evi- 
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dence,  and  for  this  the  judgments  of  the  District  Court  and  of  the 
Court  of  Civil  Appeals  will  be  reversed  and  the  cause  remanded.  It 
becomes  unnecessary  to  consider  whether  or  not  the  charge  upon  the  issue 
was  correct,  had  the  evidence  raised  it. 

Reversed  and  remanded. 


Sarah  A.  Travis  v.  Prank  Hall  el  al. 

No.  1062.    Decided  December  19,  1901. 

1.— Outstanding  Title— Limitation— Disability— Burden  of  Prool 

On  proof  of  outstanding  title  by  defendant,  it  was  not  necesdary  for 
plaintiff,  in  order  to  sustain  his  title  by  limitation,  otherwise  fully  shown,  to 
show  afiirmatively  that  there  was  no  disability  on  the  part  of  the  holders  of 
the  outotanding  title.     (Pp.  116,  117,  120.) 

8.— Trespasa  to  Try  Title— Limitation— Pleading. 

In  trespass  to  try  title,  an  allegation  by  plaintiff  of  title  by  limitation 
from  possession  for  "a  period  of  more  than  ten  years  next  before  the  filing  of 
this  suit  and  before  the  ejectment  hereinafter  alleged,"  was  met  by  proof  of  a 
possession  for  ten  years,  completed  nine  years  before  the  date  of  the  alleged 
ejectment.     (Pp.  117,  120.) 

8.— Practice  on  AppeaL 

A  judgment  of  the  trial  court  for  defendant  can  not  be  sustained  by  the 
fact  that  there  was  sufficient  evidence,  though  controverted,  to  support  a 
finding  in  his  favor  on  one  defense  presented,  where  the  trial  court  refused 
to  find  on  such  issue,  finding  in  his  favor  on  other  grounds  which  could  not  be 
sustained.     (P.  120.) 

Questions  certified  from  the  Court  of  Civil  Appeals,  First  District, 
in  an  appeal  from  Harris  County. 

The  opinion  of  the  Coiut  of  Civil  Appeals,  in  this  case,  was  as  fol- 
lows: 

"Garrett,  Chief  Justice. — (After  stating  the  facts). — We  are  of 
opinion  that  the  execution  sale  of  the  land  was  good  against  collateral 
attack,  and  since  it  appears  that  the  land  was  the  community  properiy 
of  N.  W.  Travis  and  his  wife,  an  outstanding  title  in  John  Doran  was 
shown;  hence  the  plaintiff  was  not  entitled  to  recover  as  the  heir  of 
Sarah  Travis  and  her  husband.  But  it  was  shown  that  the  plaintiff  took 
possession  of  the  land  about  the  year  1876,  claiming  it  as  her  own,  and 
held  continuous  adverse  possession  thereof  by  a  tenant  for  more  than  ten 
years  in  such  manner  as  to  confer  title  on  her  by  limitation.  It  was 
not  necessary  for  the  plaintiff  to  anticipate  and  prove  aflBrmatively  in 
support;  of  her  title  by  limitation  that  there  was  no  coverture  or  other 
disability  on  the  pait  of  John  Doran  or  any  of  his  heirs  or  assigns  to  pre- 
vent the  running  of  limitation.  In  City  of  Austin  v.  Hall,  92  Texas, 
591,  in  which  the  prescriptive  right  to  a  public  road  was  claimed,  the 
couri;  held  that  where  the  right  was  claimed  against  one  other  than 
the  defendant  in  a  suit  or  some  person  imder  whom  he  claims,  the 
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plaintiff  must  prove  his  right  and  that  no  disability  existed  with  the 
person  from  whom  he  claims  to  have  derived  the  right.    But  in  the  case 
referred  to  an  easement  in  the  land  was  claimed  by  the  acquiescence  of 
the  owner  in  possession  for  the  longest  period  of  limitation.     In  such 
case  the  plaintiff  claiming  the  easement  in  order  to  show  acquiescence 
of  the  owner  who  is  not  a  party  to  the  suit  is  required  to  show  want  of 
disability  to  sue  on  the  pari;  of  the  owner.    The  statute  confers  full  title 
upon  the  person  holding  adverse  possession  for  the  prescribed  period. 
Bev.  Stats.,  ari;.  3347.    Disability  as  an  answer  must  be  pleaded  when- 
ever it  is  relied  upon  by  a  pari;y  to  the  suit.    So  must  limitation  when 
relied  on  be  pleaded.     Plaintiff  pleaded  title  by  limitation  as  required 
by  statute.     The  defendants  under  their  plea  of  not  guilty  upon  the 
general  issue  put  in  proof  an  outstanding  title,  which  in  this  case  is  more 
than  fifty  years  old.     Plaintiff  was  in  possession  of  the  land  and  ought 
not  to  be  required  to  have  a  knowledge  of  the  status  of  the  holders  of 
the  outstanding  title.     There  would  be  some  reason  in  requiring  her 
to  show  the  status  of  owners  in  possession  of  land  against  whom  she 
was  claiming  an  easement  by  prescriptive  right.     Limitation  and  dis- 
ability are  both  defensive  in  their  nature,  are  prescribed  and  defined  by 
statute,  and  are  required  to  be  pleaded  when  relied  on.    To  establish  an 
easement  by  prescription  the  party  asserting  it  must  aflBrmatively  show 
acquiescence  on  the  part  of  the  owner  of  the  fee  who  is  in  possession 
and  in  order  to  show  acquiescence  must  show  that  the  owner  was  sui 
juris  and  not  resting  under  any  disability  to  sue.     On  the  other  hand, 
a  person  asserting  a  title  by  limitation  perfects  it  by  possession  of  the 
land  to  the  entire  exclusion  of  the  owner  and  all  others  for  the  pre- 
^ribed  statutory  period,  and  from  the  nature  of  the  case  it  would  be 
unreasonable,  in  making  affirmative  proof  of  his  title  by  limitation,  to 
require  him  to  take  cognizance  of  the  status  of  every  person  who  might 
be  shown  under  a  plea  of  not  guilty  to  have  an  adverse  title.    So  far  as 
we  have  been  able  to  discover  the  precise  question  has  not  been  decided, 
and  we  do  not  believe  that  the  rule  applied  to  easements  in  the  fee  to 
land  acquired  by  prescription  should  be  extended  to  the  absolute  title 
that  may  be  acquired  by  limitation.     We  are  therefore  of  the  opinion 
that  the  court  erred  in  so  holding. 

"In  her  petition  the  plaintiff,  setting  out  her  title  by  limitation, 
averred  that  she  had  been  in  possession  'more  than  ten  years  next 
before  the  filing  of  this  suit.'  The  evidence  showed  that  she  had 
been  out  of  possession  for  several  years  next  preceding  the  filing 
of  the  suit,  but  that  ten  years  limitation  had  been  completed  be- 
fore she  lost  possession.  Defendants  urge  as  a  reason  for  affirmance 
that  the  plaintiff's  evidence  did  not  correspond  with  the  pleading  and 
that  judgment  was  properly  rendered  for  them.  We  think  the  allega- 
tion was  sufficient  to  admit  the  evidence.  It  is  also  urged  by  the  de- 
fendants as  a  reason  why  the  judgment  in  their  favor  should  be  affirmed 
that  it  was  shown  by  the  undisputed  evidence  that  the  defendant  had 
acquired  title  by  limitation  of  ten  years  after  the  possession  of  the  plain- 
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tiff  had  ceased.  To  this  we  do  not  agree.  We  deem  it  anneeessary  to  set 
out  the  evidence ;  and  as  the  court  declined  to  find  upon  this  issue,  and 
the  judgment  must  be  reversed  for  the  reason  given,  the  cause  will  be 
remanded  for  another  trial.'' 

Ingham  8.  Roberts,  for  appellant. — ^When  the  statute  of  limitation  for 
ten  years  has  been  plead  and  proved  by  a  plaintiff,  there  can  be  no  pre- 
sumption that  there  are  parties  under  disabilities,  and  it  is  incumbent 
on  the  defendant  asserting  title  against  such  limitation,  to  plead  and 
prove  that  there  were  and  are  persons  laboring  under  disabilities.  On 
the  introducing  by  the  defendant  of  an  outstanding  record  title  to  defeat 
the  title  by  limitation  alleged  and  proved  by  such  plaintiff,  it  is  not  suflB- 
cient  to  defeat  a  recovery  by  such  plaintiff  claiming  title  by  limitation 
to  presume  that  one  might  exist  who  might  show  disabilities  protecting 
him  from  limitation.  Rev.  Stats.,  art.  3343;  McGregor  v.  Thompson, 
7  Texas  Civ.  App.,  32;  Mims  v.  Rafel,  73  Texas,  300;  Branch  v.  Baker, 
70  Texas,  190. 

Title  by  limitation  of  ten  years  is  made  by  showing  continuous  occu- 
pation, etc.,  in  the  terms  of  the  statute,  of  the  land  claimed  for  that 
period. 

Fisher  &  Sears,  for  appellees. — Appellant  based  her  right  of  recovery 
on  ten  years  adverse  possession.  The  petition  alleged  that  this  possession 
was  for  "more  than  ten' years  next  before  the  filing  of  this  suit."  The 
imcontroverted  testimony  showed  that  plaintiff  had  not  been  in  posses- 
sion at  "any  time''  within  ten  years  *^ext  before  the  filing  of  this  suit," 
but  that  what  possession  she  may  have  once  had  had  terminated  more 
than  ten  years  before  the  suit  was  filed.  The  evidence,  therefore,  did 
not  correspond  with  the  pleading,  and  the  court  properly  rendered  judg- 
ment for  the  defendants.  Banking  Co.  v.  Stone,  49  Texas,  15;  Hall 
V.  Jackson,  3  Texas,  305;  Harvey  v.  Cummings,  68  Texas,  607;  Cun- 
ningham V.  Frandtzen,  26  Texas,  39 ;  Lewis  v.  Hatton,  86  Texas,  535. 

It  is  the  settled  practice  of  the  upper  courts  in  this  State  not  to 
disturb  a  judgment  which  has  been  rightly  entered  upon  the  facts  of 
the  case,  although  the  judge  may  have  given  a  wrong  reason  for  this 
action.  Grace  v.  Miller,  4  Texas  Civ.  App.,  53 ;  State  v.  Hoff,  88  Texas, 
299;  San  Antonio  Water  Works  v.  Maury,  72  Texas,  113. 

Defendants,  being  in  actual  possession  of  the  land,  were  not  required 
imder  the  law  to  yield  possession  except  to  the  owner  of  the  title.  The 
owner  against  plaintiff  was  shown  to  be  John  Doran.  Plaintiff,  however, 
claimed  to  be  the  owner  by  prescription — adverse  possession — since 
Doran  acquired  title.  Our  contention  and  the  ruling  of  the  lower  court 
is,  that  where  limitation  is  claimed  against  one  other  than  the  defendant 
in  the  suit,  plaintiff  must  not  only  show  the  adverse  possession,  but  that 
the  owner  of  the  land  was  not  imder  disability  during  the  time  the  pos- 
session was  claimed.  If  the  real  owner  of  the  outstanding  title  was 
under  disability  during  the  time  of  plaintiff's  alleged  occupancy,  then 
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plaintiff  did  not  own  the  land.  On  plaintiff  was  the  burden  of  proof 
to  show  that  she  owned  the  title  as  against  all  parties,  and  as  she  did 
not  show  that  the  owner  of  the  outstanding  title  was  free  from  disability 
during  the  time  of  her  occupancy,  she  failed  to  show  title.  Austin  v* 
Hall,  57  S.  W.  Rep.,  563,  an.d  cases  cited. 

WILLIAMS,  A8S0CLA.TB  Justice. — Certified  questions  from  the  Court 
of  Civil  Appeals  for  the  First  District,  as  follows: 

^'Sarah  A.  Travis  brought  an  action  of  trespass  to  try  title  against 
Frank  Hall  and  others  in  the  District  Couri;  of  Harris  Coimty  for  the 
recovery  of  the  south  half  of  block  34  of  the  James  S.  Holman  survey. 
In  her  petition,  the  plaintiff,  setting  out  title  to  the  land  in  herself  by 
limitation,  alleged  the  facts  necessary  to  show  title  by  ten  years  limi- 
tation, and  among  other  facts,  alleged  that  she  had  been  in  adverse  pos- 
session thereof,  "cultivating,  using,  and  enjoying  the  same  for  a  period 
of  more  than  ten  years  next  before  the  filing  of  this  suit  and  before  the 
ejectment  hereinafter  alleged.^'  The  suit  was  filed  August  29,  1900, 
and  the  date  of  ejectment  was  laid  at  January  1,  1899.  The  defendants 
pleaded  not  guilty,  under  which  they  introduced  evidence  of  an  out- 
standing title.  They  also  pleaded  limitation  of  ten  years  and  intro- 
duced evidence  in  support  thereof.  The  cause  was  tried  before  the 
court  without  a  jury  and  judgment  was  rendered  in  favor  of  the  de- 
fendants, for  the  reason  that  the  plaintiff  had  failed  to  support  her 
proof  of  limitation  as  against  the  outstanding  title  by  aflSrmative  proof 
of  want  of  disability  to  sue  in  the  owner  of  the  outstanding  title.  From 
the  conclusions  filed  by  the  trial  judge,  it  appears  that  the  land  in  con- 
troversy was  conveyed  to  Sarah  Travis,  wife  of  N.  W.  Travis,  in  1845; 
that  in  1842  a  judgment  was  rendered  against  N.  W.  Travis  by  the 
District  Court  of  Harris  County  for  the  costs  of  a  suit  in  that  court; 
that  by  virtue  of  an  execution  issued  on  that  judgment  in  1846,  the 
land  was  levied  upon  and  sold  as  the  property  of  N.  W.  Travis,  and 
that  John  Doran  became  the  purchaser  thereof.  That  the  plaintiff  was 
the  heir  of  Sarah  Travis  and  her  husband,  N.  W.  Travis,  and  would 
be  entitled  to  the  land  but  for  the  execution  sale  which  the  court  held 
valid.  The  court. further  found  that  the  plaintiff  had  had  and  held 
such  adverse  possession  of  the  land  between  the  years  1870  and  1890 
as  would  confer  title  by  the  statute  of  ten  years  limitation,  but  that 
an  outstanding  title  having  been  shown  in  John  Doran,  it  was  neces- 
sary for  the  plaintiff  to  show  that  there  was  no  disability  on  the  part 
of  any  owner  of  such  outstanding  title  as  would  prevent  the  running  of 
limitation.  The  court  declined  to  find  upon  the  issue  of  limitation 
made  by  the  defendants.  The  evidence  upon  this  issue  was  conflicting, 
and  a  finding  thereon  in  favor  of  either  party  would  not  have  been  dis- 
turbed by  this  court. 

"The  following  questions  of  law  arise  out  of  the  facts  above  stated,, 
to  which  this  court  desires  the  answers  of  the  Supreme  Court : 

"1.  On  proof  of  outstanding  title  in  John  Doran  by  the  defendants,. 
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-was  it  necessary  for  the  plaintiff,  in  order  to  sustain  her  title  by  limita- 
tion otherwise  fully  shown,  to  show  affirmatively  that  there  was  no 
disability  on  the  part  of  the  holders  of  the  John  Doran  title? 

"2.  Was  the  allegation  of  title  in  plaintiff  by  limitation  for  *a  period 
of  more  than  ten  years  next  before  the  filing  of  this  suit  and  before  the 
ejectment  hereinafter  alleged,'  met  by  proof  of  a  completed  possession 
between  the  years  of  1870  and  1890  ?  Does  such  proof  support  the  alle- 
gation so  as  to  authorize  judgment  thereon? 

"3.  The  court  below  sitting  as  a  jury  having  expressly  declined  to  find 
the  facts  upon  the  issue  of  limitation  made  by  the  defendants,  and 
having  based  his  judgment  upon  other  issues,  should  this  court,  if  the 
judgment  could  not  be  sustained  otherwise,  affirm  the  judgment  upon 
evidence  sufficient  to  support  it  if  there  had  been  a  finding  thereon, 
either  express  or  implied,  when  theire  is  conflicting  evidence  sufficient 
to  support  a  different  finding  ?''  ^ 

All  of  the  questions  had  been  decided  by  the  Court  of  Civil  Appeals, 
but  a  motion  for  rehearing  having  been  filed,  they  were  certified  to  this 
court  while  the  motion  is  pending. 

In  regard  to  the  first  question,  we  think  it  proper  to  say  that  it  hardly 
arises  upon  the  facts  stated  in  the  certificate.  The  disabilities  which, 
during  the  period  .in  question,  would  have  prevented  the  operation  of 
limitation,  were  nonage,  coverture,  insanity,  and  imprisonment.  Pasch. 
Dig.,  art.  4624;  Rev.  Stats.,  1879,  art.  3201.  The  certificate  shows  that 
in  1846  the  outstanding  title  was  vested  in  a  person  who  was  not  a  mar- 
ried woman.  If  he  was  then  a  minor,  he  would  have  reached  majority 
before  1870.  The  presumption  would  be  against  insanity  and  imprison- 
ment and  would  afford  sufficient  evidence  that  Doran  was  imder  neither 
of  those  disabilities.  No  evidence  is  stated  of  his  death  or  of  the  divesti- 
ture of  title  out  of  him.  The  party  whose  case  depended  on  a  change  in 
the  condition  thus  proved  to  have  existed  would  have  the  burden  of 
proof,  the  time  which  elapsed  not  being  sufficient  of  itself  to  raise  the 
presumption  of  death.  It  would  seem,  therefore,  that  by  the  evidence 
as  here  stated,  the  fact  mentioned  in  the  first  question  was  sufficiently 
proved.  But  as  the  Court  of  Civil  Appeals  certifies  it  as  if  it  had  not 
been  shown,  and  as  we  can  not  know  what  other  evidence  there  may 
be  in  the  record  before  that  court,  we  think  it  proper  to  answer  it  as 
well  as  the  others. 

All  of  the  questions  were,  we  think,  correctly  decided  by  that  court 
in  the  opinion  referred  to,  and  it  is  therefore  only  necessary  that  we 
answer  the  first  and  third  questions  in  the  negative  and  the  second  in  the 
afiSrmative. 
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E.  E.  Underwood  et  al.  v.  J.  B.  Jones  et  al. 

No.  1056.    Decided  December  9,  1901. 

1.— Practice  on  Appeal— Rendering  Judgment— Presumption. 

Circumstances  supporting  a  presumption  must  be  strong  and  oonyincing, 
to  authorize  an  appellate  court  to  treat  it  as  a  presumption  of  law  and  render 
judgment  thereon,  after  reversing  for  error  in  a  contrary  finding  below.     (P.  124.) 

i.— Same. 

See  facts  under  which  the  appeUate  court '  could  not,  as  matter  of  law, 
presume  that  a  partner  assented  to  a  sale  of  partnership  property  by  the 
other  partner,  or  received  part  of  the  proceeds,  or  other  property,  for  his  interest 
therein.     (Pp.  122-125.) 

Error  to  the  Court  of  Civil  Appeals^  Fifth  District,  in  an  appeal 
from  Dallas  County. 

Underwood  and  others  sued  Jones  and  others  for  the  recovery  of  a 
half  interest  in  land,  and  obtained  judgment  which  was  reversed  and 
rendered  for  defendants  on  their  appeal.  Appellees,  plaintifib  below, 
then  obtained  writ  of  error. 

Geo.  A.  Titterington,  for  plaintiffs  in  error. — The  existence  of  a  power 
under  which  an  ancient  instrument  may  have  been  made  is  never  pre- 
sumed, unless  he  who  executes  said  instrument  is  in  some  way  shown 
to  have  assumed  to  act  under  the  power.  Under  ancient  instruments 
the  law  does  not  presume  both  the  existence  of  the  power  and  that  the 
grantor  assumes  to  act  under  such  power.  Even  if  the  power  is  shown 
to  exist,  "it  must  appear  from  the  instrument  or  from  the  attending 
circumstances  that  the  donee  or  trustee  did  in  fact  act  under  and  by 
virtue  of  the  power."  Hill  v.  Conrad,  91  Texas,  345;  Frost  v.  Wolf, 
77  Texas,  461;  Mitchell  v.  McLaren,  51  S.  W.  Eep.,  270;  Huffman  v. 
Cartwright,  44  Texas,  300;  Pars,  on  Part.,  sec.  277. 

A  parol  partition  is  never  presumed  unless  facts  are  first  established 
by  proof  tending  to  show  that  partition  was  made. 

The  burden  is  on  appellants  to  show  a  partition.  How  do  they  show 
it?  In  the  absence  of  any  evidence,  they  simply  ask  the  court  to  pre- 
sume it. 

After  location  of  certificate  on  land,  a  sale  of  the  certificate  or  the 
land  vests  legal  title  in  the  grantee,  and  plea  of  stale  demand  does  not 
apply.  Adams  v.  House,  61  Texas,  641;  Daniel  v.  Bridges,  73  Texas, 
152;  Abemathy  v.  Stone,  81  Texas,  434;  Lindsay  v.  Freeman,  83  Texas, 
267. 

When  the  object  of  a  partnership  is  accomplished  the  partnership 
ceases  by  its  own  terms.    Pars,  on  Part.,  sec.  283. 

Finley,  Etheridge  &  Knight,  for  defendants  in  error. — Under  the  ad- 
mitted facts  in  evidence  the  law  presumes  the  consent  of  Norman  Under- 
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wood  to  the  conveyance  by  T.  C.  Hawpe  to  Jefferson  Weatherford  of 
the  land  in  controversy.  Frost  v.  Wolf,  77  Texas,  458;  Veramendi  v. 
Hutchins,  48  Texas,  551;  Daley  v.  Starr,  26  Texas,  562;  Manchaca  v. 
Field,  62  Texas,  137;  Hill  v.  Conrad,  91  Texas,  341. 

Under  the  undisputed  facts  established  by  the  evidence  the  law  pre- 
sumes a  grant  to  T.  C.  Hawpe  by  Norman  Underwood  of  whatever 
interest  he  may  have  had  in  said  land.    Same  authorities. 

Under  the  admitted  facts  in  evidence  the  law  presumes  a  parol  parti- 
tion between  T.  C.  Hawpe  and  Norman  Underwood  of  the  lands  men- 
tioned in  the  agreement  between  them  of  date  July  31,  1854,  and  that 
the  conveyance  from  Hawpe  to  Weatherford  of  title  to  the  land  in  con- 
troversy was  with  the  consent  of  said  Underwood.    Same  authorities. 

The  admitted  facts  in  evidence  show  that  if  appellees'  ancestor,  Nor- 
man Underwood,  ever  had  any  legal  title  to  the  land  in  controversy,  it 
was  an  interest  he  held  in  copartnership  with  one  T.  C.  Hawpe  imder 
whom  appellants  claim,  and  said  land  belonging  to  said  partnership,  was 
a  mere  asset  of  the  firm,  or  personalty,  and  either  partner  had  the  right 
to  convey  the  title  thereto.  Murrill  v.  Mandelbaum,  85  Texas,  52; 
Spencer  v.  Jones,  92  Texas,  518 ;  Frost  v.  Wolf,  77  Texas,  458 ;  Hough 
V.  Hill,  47  Texas,  153 ;  Link  v.  Page,  72  Texas,  592. 

T.  C.  Hawpe  and  Norman  Underwood  owning  in  copartnership  the 
land  in  controversy,  and  a  verbal  conveyance  of  real  estate  by  one  partner 
to  another  being  in  law  and  equity  valid  and  binding,  under  the  admitted 
facts  in  evidence  the  presumption  of  a  parol  conveyance  from  Under- 
wood to  Hawpe  of  the  former's  interest  in  said  land  is  irresistible,  and 
the  court  erred  in  not  so  holding.  The  same  is  true  even  had  Hawpe 
and  Underwood  been  tenants  in  common  merely.     Same  authorities. 

Under  the  admitted  facts  in  evidence  the  failure  of  appellees'  ancestor 
during  his  long  life  to  assert  any  claim  to  said  land,  and  the  long  delay 
on  the  part  of  his  heirs  after  his  death  to  take  any  steps  looking  to  its. 
recovery,  can  not  be  explained  on  any  other  reasonable  hypothesis  than 
a  knowledge  on  the  part  of  appellees  and  their  said  ancestor  that  they 
had  no  just  claim  to  or  interest  in  said  land.  If  appellees  ever  had  any 
title  to  said  land  it  was  equitable. 

If  appellees  or  their  ancestor,  Norman  Underwood,  ever  had  any 
title  to  or  interest  in  said  land  it  was  equitable  merely,  and  under  the 
admitted  facts  in  evidence  the  doctrine  of  stale  demand  is  a  complete 
bar  to  their  recovery.  Hines  v.  Thorn,  57  Texas,  104;  Frost  v.  Wolf, 
77  Texas,  458;  Glasscock  v.  Nelson,  26  Texas,  154. 

BBOWN,  Associate  Justice. — ^'^The  certificate  by  which  the  land 
in  controversy  was  patented  was  issued  to  Abraham  Bledsoe,  who  trans- 
ferred the  same  to  T.  C.  Hawpe  on  March  2,  1854.  The  land  was- 
located  and  surveyed  and  the  field  notes  returned  and  recorded  on  March 
6,  1854.  T.  C.  Hawpe  and  Norman  Underwood  entered  into  a  written 
agreement  on  July  31,  1854,  which  agreement  reads  as  follows: 

"  'State  of  Texas,  County  of  Dallas. — Know  all  men  by  these  presents :: 
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That  whereas,  the  imdersigned,  T.  C.  Hawpe  and  Norman  Underwood, 
have  located  certain  lands  in  copartnership,  and  whereas,  said  lands  are 
not  yet  in  condition  to  admit  of  division  between  the  aforesaid  parties 
in  interest; 

"  'Now,  therefore,  in  order  that  there  may  be  no  misunderstanding 
hereafter  in  regard  to  said  land,  it  is  agreed  mutually  by  and  between 
the  said  Hawpe  and  Underwood  to  hold  equal  and  enjoy  the  right  and 
title  jointly  to  the  within  named  tracts  of  land  and  certificates  herein- 
after described/  " 

Among  other  tracts  of  land,  the  contract  described  the  land  in  con- 
troversy. The  agreement  recites  that  each  party  had  paid  one-half 
of  the  cost  of  the  certificate  and  of  locating  and  surveying  it,  and  each 
agreed  to  pay  the  one-half  of  the  expenses  which  might  accrue  in 
securing  a  patent  upon  the  land.  The  contract  provided  that  if  either 
party  desired  a  partition  of  the  lands,  he  should  give  notice  to  the 
other  party  arid  that  they  should  select  persons  to  make  the  partition; 
and  in  case  either  party  should  die,  his  legal  representatives  should 
take  his  place  in  the  partnership  and  rights  to  the  property.  This 
contract  was  properly  acknowledged  and  duly  recorded  in  Dallas 
County,  August  31,  1854.  On  April  22,  1857,  the  patent  to  the  land 
was  issued  in  the  name  of  T.  C.  Hawpe  as  assignee  of  Bledsoe,  and  on 
the  20th  day  of  January,  1858,  T.  C.  Hawpe,  by  deed  duly  recorded  on 
that  date,  conveyed  the  land  by  general  warranty  deed  in  his  own  name 
to  Jefferson  Weatherford  for  a  recited  consideration  of  $300,  acknowl- 
edged to  be  paid  in  hand  at  the  time.  No  mention  was  made  of  Un- 
derwood^s  right  in  the  land.  Defendants  in  error  have  the  title  imder 
Weatherford,  and  they  and  those  under  whom  they  claim  have,  since 
the  date  of  the  said  deed,  exercised  ownership  over  the  land  and  paid 
taxes  on  it,  but  no  actual  possession  was  ever  taken  by  either  party. 
No  objection  to  the  title  of  Weatherford  nor  claim  to  an  interest  in  the 
land  was  ever  made  by  Underwood,  his  wife  or  heirs  until  about  the 
time  this  suit  was  brought.  Underwood  lived  from  1855  to  January, 
1892,  in  Parker  Coimty,  where  he  died  on  the  latter  date.  His  wife 
has  resided  in  that  county  ever  since.  The  plaintiffs  in  error  are  the 
wite  and  heirs  of  Underwood  and  first  learned  of  their  interest  in  the 
land  January  1,  1899. 

Plaintiffs  in  error  instituted  this  suit  in  the  District  Court  of  Dal- 
las County  on  January  1,  1899,  against  the  defendants  in  error,  to  re- 
cover of  them  the  one-half  of  the  land  imder  the  contract  of  partner- 
ship. The  case  was  tried  before  the  judge  without  a  jury  and  judg- 
ment given  in  favor  of  the  plaintiffs  for  the  one-half  of  the  land,  from 
which  an  appeal  was  prosecuted  by  the  defendants  in  error  to  the 
Court  of  Civil  Appeals,  which  reversed  the  judgment  of  the  District 
Court  and  rendered  judgment  that  the  plaintiffs  in  error  take  nothing 
by  their  suit  and  that  the  defendants  in  error  go  hence  without  day 
and  recover  costs.  The  Court  of  Civil  Appeals  based  its  judgment 
upon  this  finding  of  fact:     'TJnder  these  circumstances,  we  think  it 
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will  be  presumed  that  Underwood  consented  to  the  sale  to  Weatherford 
and  that  he  received  his  portion  of  the  purchase  money,  or  that  in  the 
partition  of  the  other  tracts  he  was  compensated  for  his  interest  in  the 
land  in  controversy/' 

The  judgment  of  the  District  Court  is  inconsistent  with  the  ex- 
istence of  either  of  the  facts  found  by  the  Court  of  Civil  Appeals,  and 
we  must  conclude  that  the  trial  judge  did  not  arrive  at  the  same  con- 
clusion from  the  evidence  as  that  expressed  by  the  Couri;  of  Civil  Ap- 
peals in  the  quotation  above  made.  The  Couri;  of  Civil  Appeals  had 
authority  to  find  the  facts  differently  from  the  finding  of  the  trial 
couri  and  to  reverse  the  judgment  of  that  court  because  it  was  con- 
trary to  the  evidence.  But  the  question  presented  to  us  is,  had  the 
Court  of  Civil  Appeals  authority  to  render  judgment  in  this  case  upon 
the  evidence  in  the  record? 

Article  1027  of  the  Revised  Statutes  prescribes  the  rule  for  the 
government  of  the  Court  of  Civil  Appeals  in  such  state  of  case  in  the 
following  terms:  *^Vhen  the  judgment  or  decree  of  the  court  below 
shall  be  reversed,  the  court  shall  proceed  to  render  such  judgment  or 
•decree  as  the  court  below  should  have  rendered,  except  when  it  is 
necessary  that  some  matter  of  fact  be  ascertained  or  the  damage  to  be 
assessed  or  the  matter  to  be  decreed  is  uncertain,  in  either  of  which 
cases  the  cause  shall  be  remanded  for  a  new  trial  in  the  court  below.'* 
Commenting  upon  this  statute,  in  the  case  of  Railway  v.  Strycharski, 
92  Texas,  1,  this  court  used  the  following  language:  ^TVTienever  there 
is  any  material  fact  necessary  to  support  the  case  of  the  party  in  whose 
favor  the  court  proposes  to  render  judgment,  which  is  disputed  in  the 
evidence,  or  which  is  not  established  by  agreement  or  by  undisputed  evi- 
dence conclusive  in  its  nature,  then,  within  the  meaning  of  the  law, 
it  is  necessary  that  a  matter  of  fact  shall  be  ascertained,  and  the  case 
belongs  to  the  class  which  the  statute  commands  the  court  to  remand 
upon  reversal  of  the  judgment  of  the  lower  court.''  In  Stevens  v. 
Masterson,  90  Texas,  425,  the  same  proposition  is  asserted  in  these 
words:  *The  Court  of  Civil  Appeals  is  not  authorized  to  render 
judgment  in  a  case  in  which  it  has  reversed  the  judgment  of  the  Dis- 
trict Court,  unless,  as  a  matter  of  law  upon  the  evidence  contained*  in 
the  record,  the  one  party  or  the  other  is  entitled  to  judgment."  It  is 
not  within  our  jurisdiction  to  determine  whether  the  Court  of  Civil 
Appeals  or  the  District  Court  drew  the  right  conclusion  from  the  evi- 
dence, but  it  devolves  upon  this  court  to  say  whether,  as  a  matter  of 
law,  the  testimony  in  the  record  makes  such  a  case  as  entitled  the  de- 
fendants in  error  to  the  judgment  rendered.  We  would  not  be  under- 
stood as  holding  that  evidence  might  not  be  so  cogent  that  the  existence 
of  the  main  fact  would  be  presumed  as  a  matter  of  law  and  enforced  as 
if  proved  by  direct  evidence.  But  the  circumstances  must  be  strong 
and  convincing  to  authorize  a  court  to  say  as  a  matter  of  law  that  the 
fact  in  issue  must  be  presumed.  The  existence  of  the  facts  found  was 
a  question  to  be  determined  from  the  evidence  and  not  a  conclusion. 
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of  law  to  be  drawn  from  it.  Searcy  v.  Grant,  90  Texas,  102.  The 
judgment  can  be  sustained  only  upon  the  theory  that  there  was  no 
issue  to  be  submitted. 

The  evidence  in  this  case  is  imdisputed,  but  it  does  not  follow  that 
the  conclusion  necessarily  arises  that  Underwood  either  consented  to 
the  sale  made  by  Hawpe  to  Weatherford  and  received  his  portion  of 
the  proceeds  or  that  Underwood  was  compensated  for  this  in  the  di- 
vision of  other  lands,  and  without  the  existence  of  one  of  these  facts, 
either  proved  or  presumed  to  exist,  this  judgment  can  not  be  sustained. 
We  express  no  opinion  as  to  the  weight  of  the  testimony,  but  simply 
hold  that  in  our  judgment  the  evidence  is  not  so  conclusive  as  to  en* 
title  the  defendants  in  error,  as  a  matter  of  law,  to  the  judgment  which 
the  Court  of  Civil  Appeals  entered  in  their  favor.    It  is  therefore  or- 
dered that  in  so  far  as  the  judgment  of  the  Court  of  Civil  Appeals 
renders  the  judgment  in  this  case,  it  be  reversed,  and  that  this  cause 
be  remanded  to  the  District  Court  for  further  trial. 

Reversed  and  remanded. 


J.  C.  Garner  et  al.  v.  W.  E.  Black  et  al. 

No.  1048.    Decided  December  23,  1901. 

1.— Lien — ^Payment — Sabrogation. 

See  this  ca49e  as  to  right  of  a  vendee  to  be  subrogated  to  the  daim  of  his 
vendor  for  having  discharged  a  vendor's  lien  given  by  a  previous  owner  who^ 
after  having  conveyed  the  land,  recovered  it  back  as  homestead.     (P.  130.) 

S.— Same — ^Limitation. 

One  holding  land  under  a  conveyance  void  as  against  homestead  rights  of 
his  grantor,  can  not  retain  possession  by  right  of  having  discharged  a  vendor's 
lien  given  by  the  latter;  nor  ca^  he  or  his  vendee  be  protected  as  lienholders 
in  possession  after  recovery  on  the  vendor's  lien  note  is  barred  by  limitation. 
(P.  130.) 

8.— Limitation— Three  Tears  Statute-— Color  of  Title. 

A  deed  to  the  homestead  which  lacks  the  proper  separate  acknowledgment 
by  the  wife  can  not  constitute  title  or  color  of  title  to  support  limitation  by 
possession  for  three  years.     (Pp.  130,  131.) 

4.— Same — Query— Deed  Intended  as  a  Mortgage. 

See  case  as  to  effect  of  a  deed,  in  form,  to  the  homestead,  but  which  was 
intended  to  be  merely  a  mortgage,  as  constituting  color  of  title.     (P.  131.) 

5.— Homestead— Abandonment — ^Findings. 

See  findings  of  fact  held  to  show  not  an  abandonment  of  the  homestead  in 
fact,  but  an  erroneous  conclusion  from  the  facts  found,  of  estoppel  of  claimants,, 
or  abandonment  as  matter  of  law.     (Pp.  129,  131.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Navarro  County. 

Black  and  wife  sued  Gamer  and  Lea  to  recover  property  claimed  to 
be  their  homestead  and  not  legally  conveyed.     Defendants  had  judg- 
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ment  and  plaintiffs  appealed.    The  judgment  being  reversed  and  ren- 
dered for  appellants^  appellees  thereupon  obtained  writ  of  error. 

McLellan  &  Prince,  for  plaintiffs  in  error. — ^The  Court  of  Civil  Ap- 
peals erred  in  failing  to  hold  that  the  cause  of  action  of  defendants  in 
error  was  barred  by  the  statute  of  limitation  of  three  years.  Rev.  Stats., 
arts.  3340,  3341;  Marsh  v.  Weir,  21  Texas,  109;  Hussey  v.  Moser,  70 
Texas,  42;  Harris  v.  Wells,  85  Texas,  312;  Johnson  v.  Bryan,  62 
Texas,  623;  Cole  v.  Bammel,  62  Texas,  108;  Johnson  v.  Taylor,  60 
Texas,  366;  Mullins  v.  Weaver,  57  Texas,  6;  Combes  v.  Thomas,  57 
Texas,  321. 

The  defective  acknowledgment  of  Mrs.  Black  can  not  extend  to  or 
include  the  want  of  intrinsic  fairness  or  honesty,  because  she  was  not 
living  on  the  lot,  and  had  not  been  for  years.  She  testifies  that  the 
deed  was  honestly  executed  by  herself  for  a  specific  purpose.  She 
says:  "At  the  time  I  signed  the  instrument  to  Mr.  Lea,  my  husband 
told  me  that  he  owed  Mr.  Lea  and  did  not  wish  to  keep  him  out  of  his 
money,  so  we  made  him  a  deed  to  our  house  in  order  that  he  might  use 
it  as  collateral  security  in  getting  money."  Certainly,  from  her  own 
statement,  the  conclusion  is  irresistible  that  her  acts  were  honest  and 
she  endeavored  to  do  what  she  intended  to  do,  that  is,  make  Lea  a  deed 
he  could  use.  The  act  of  the  notary  in  failing  to  attach  a  proper  cer- 
tificate certainly  can  not  be  considered  dishonest  or  unfair  so  far  as 
Mrs.  Black  is  concerned,  and  even  when  resort  is  had  to  extrinsic  evi- 
dence, the  defective  acknowledgment  does  not  extend  to  or  include  the 
want  of  intrinsic  fairness  or  honesty. 

There  can  be  no  question  as  to  the  deed  being  complete  as  far  as 
Black  is  concerned,  and  if  Mrs.  Black  had  not  signed,  the  bar  of  the 
statute  would  have  been  complete.  And  yet,  if  Mrs.  Black  had  not 
signed  she  could  still  have  brought  this  suit  and  set  up  her  homestead 
claim,  but  she  would  have  been  barred.  The  only  question  then  is, 
does  her  defective  acknowledgment  put  purchasers  on  notice  that  the 
property  .sought  to  be  conveyed  was  her  homestead?  and  that  question 
is  answered  in  this  suit  by  both  the  trial  court  and  the  Court  of  Civil 
Appeals  holding  that  Gamer  is  an  innocent  purchaser.  To  hold  him 
an  innocent  purchaser  is  to  necessarily  hold  that  the  defective  acknowl- 
edgment gave  him  no  notice  that  the  property  was  homestead,  and  as 
the  homestead  claim  is  Mrs.  Black's  sole  reliance,  her  defective  ac- 
knowledgment can  not  aid  her  as  notice  to  purchasers,  and  we  respect- 
fully submit  that  the  deed  is  such  a  one  as  will  support  the  statute  of 
three  years. 

Said  court  erred  in  failing  to  hold  that  Black  and  wife  had  aban- 
doned the  property  in  controversy  as  homestead.  Bank  v.  Gregory,  1 
Texas  Ct.  Rep.,  131 ;  Odum  v.  Menafee,  33  S.  W.  Rep.,  129 ;  Hussey  v. 
Moser,  70  Texas,  42;  Portwood  v.  Newberry,  79  Texas,  339;  Smith  v. 
TJzzell,  56  Texas,  315. 

Said  court  erred  in  failing  to  hold  that  Mrs.  Black  was  estopped 
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from  setting  up  homestead  claim.  Bank  v.  Gregory,  1  Texas  Ct.  Rep., 
131;  Johnson  v.  Bryan,  62  Texas,  623;  Miller  v.  Yturria,  69  Texas, 
o49 ;  Link  v.  Page,  72  Texas,  596 ;  Kocourek  v.  Marak,  54  Texas,  205 ; 
Solyer  v.  Bomanet,  52  Texas,  568. 

The  said  court  erred  in  refusing  to  render  judgment  in  favor  of  Gamer 
for  $99.60,  the  unpaid  purchase  money  due  by  Black  and  which  was 
paid  oflE  by  Lea  to  protect  Gamer's  title,  because  Gamer  pleaded  sub- 
rogation to  Lea's  right  and  sought  judgment  therefor. 

The  trial  court  found  that  Black  and  wife  had  abandoned  the  prop- 
erty in  controversy  as  homestead.  Abandonment  necessarily  involves 
a  question  of  fact,  and  primarily  is  an  issue  for  a  jury  or  the  trial 
court  to  decide. 

The  Court  of  Civil  Appeals  has  no  legal  power,  in  a  case  like  this, 
to  finally  determine  the  facts.  Its  power  is  confined  to  reversing  and 
remanding  for  a  new  trial  on  disputed  questions  of  fact,  and  said 
court  erred  in  rendering  this  cause. 

Simhins  &  Mays,  for  defendants  in  error. — To  constitute  an  aban- 
donment of  a  homestead  once  acquired  and  used  as  such,  there  being 
none  other  acquired  in  the  meantime,  the  evidence  must  be  clear,  and 
show  beyond  all  reasonable  ground  of  dispute  that  the  home  was  aban- 
doned and  that  there  was  no  intention  to  return  and  use  it  again  as 
such,  and  the  burden  of  proof  is  upon  him  who  asserts  it.  Cline  v. 
Upton,  56  Texas,  322;  Shepherd  v.  Cassiday,  20  Texas,  24;  Baum  v. 
Williams,  41  S.  W.  Eep.,  840;  Sanders  v.  Sheran,  66  Texas,  655; 
Gouhenant  v.  Cockrell,  20  Texas,  96;  Cox  v.  Harvey,  1  Posey  TI.  C, 
268;  Rollins  v.  O'Farrell,  77  Texas,  95;  Aultman  v.  Allen,  33  S.  W. 
Sep.,  679 ;  Harbison  v.  Tennison,  38  S.  W.  Rep.,  232 ;  Cross  v.  Everts, 
28  Texas,  524 ;  Foreman  v.  Meroney,  62  Texas,  727 ;  Lumpkin  v.  Nich- 
olson, 30  S.  W.  Rep.,  569;  Farmer  v.  Hale,  37  S.  W.  Rep.,  164;  Graves 
V.  Campbell,  74  Texas,  579. 

The  signing  and  attempted,  but  fatally  defective,  acknowledgment, 
of  an  alleged  deed  convejring  her  homestead,  by  a  married  woman,  will 
not  estop  her  in  a  suit  to  recover  it.  Stone  v.  Sledge,  24  S.  W.  Rep., 
697;  McLaren  v.  Jones,  89  Texas,  131;  Grandjean  v.  City,  38  S.  W. 
Eep.,  838 ;  Cross  v.  Everts,  28  Texas,  524. 

Knowledge  that  the  property  was  the  homestead  of  Black  and  wife, 
or  knowledge  of  such  facts  as  would  lead  a  pmdent  man  to  a  discovery 
thereof  upon  proper  inquiry,  is  notice.  Pom.  Eq.,  sees.  630,  626; 
Wade  on  Notice,  sees.  308,  313;  Angel  v.  Simmons,  26  S.  W.  Rep., 
910;  Bacon  v.  O'Connor,  25  Texas,  226;  Carter  v.  Hawkins,  62  Texas, 
397;  Hines  v.  Perry,  25  Texas,  453;  Vardeman  v.  Edwards,  21  Texas, 
744;  Goldman  v.  Blum,  58  Texas,  639;  Harrison  v.  Zoring,  44  Texas, 
263;  Carter  v.  Hawkins,  62  Texas,  393:  Lodge  v.  Simonton,  23  Am. 
Dec.,  48. 

If  it  be  conceded  that  P.  M.  Lea  has  equities  in  this  case,  still,  not 
having  set  them  up  in  his  pleadings  nor  asked  to  have  them  enforced. 
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he  is  not  entitled  to  a  recovery  thereon.  Fuller  v.  O^Neal,  69  Texas, 
349;  McKey  v.  Welch,  22  Texas,  390;  MiUiken  v.  Smoot,  64  Texas^ 
173;  Parker  v.  Beavers,  19  Texas,  410;  Crow  v.  Fiddler,  3  Texas  Civ. 
App.,  576;  Wheeler  v.  Wheeler,  65  Texas,  573. 

Gamer  being  a  mere  stranger  and  volunteer  purchaser,  at  private- 
sale,  of  the  lot  in  controversy,  from  P.  M.  Lea,  on  December  20,  1893^ 
for  which  he  paid  a  consideration  of  $300,  without  interest  of  any 
kind  in  the  property  prior  thereto,  and  the  Fleming  note  of  $99.60 
having  long  prior  thereto  been  paid  off  by  Lea  and  the  lien  released 
by  Fleming,  and  Lea  having  sold  the  property  to  Gamer,  claiming 
it  as  his  own,  executing  his  warranty  deed  therefor,  upon  which  war- 
ranty Gamer  relies  and  prays  for  judgment,  and  Lea  not  having^ 
transferred  said  note  and  lien,  or  the  superior  title  in  the  property, 
to  him,  Qiimer  has  no  right  of  recovery  thereon  or  subrogation  thereto. 
Sheldon  on  Sub.,  sees.  240,  241;  Boone  v.  Miller,  86  Texas,  74;  Tarver 
V.  Bank,  7  Texas  Civ.  App.,  428;  Insurance  Co.  v.  Middleport,  124 
U.  S.,  549;  Sandford  v.  McLean,  3  Paige,  117. 

The  superior  title  being  in  the  Corsicana  Building  and  Loan  Asso- 
ciation, Black^s  vendor,  which  was  not  conveyed  to  Fred  Fleming,  Lea, 
or  Gamer,  any  right  existing  by  virtue  of  the  $99.60  note  and  lien, 
in  whosesoever  hands  it  may  be,  is  barred  by  the  statute  of  limitations 
and  can  not  form  the  basis  of  recovery  in  this.  case.  Stephens  v.  Mat- 
thews Heirs,  69  Texas,  341;  Trust  Co.  v.  Beckley,  64  S.  W.  Eep., 
1029. 

BBOWN,  Associate  Justice. — On  the  22d  day  of  September,  1898, 
W.  E.  Black  and  wife  instituted  suit  in  the  District  Court  of  Navarro 
County  against  J.  C.  Gamer  and  P.  M.  Lea  to  recover  of  Gamer  a 
certain  lot  of  land  in  the  city  of  Corsicana  and  to  recover  of  Lea 
damages,  of  which  it  is  not  necessary  here  to  make  a  more  particular 
statement.  The  petition  set  up  that  Black  and  his  wife  made  a  deed 
to  P.  M.  Lea  for  the  lot  in  question,  and  it  was  alleged  that  the  deed 
was  made  absolute  in  form  but  really  to  secure  a  debt  due  from  Black 
to  Lea.  It  was  alleged  that  the  property  was,  at  the  time  the  deed 
was  made,  the  homestead  of  the  plaintiffs  and  that  the  said  deed  was 
void.  Defendants  denied  that  the  property  was  the  homestead  of  the 
plaintiffs,  and  claimed  that  the  deed  was  made  for  the  purpose  of  con- 
veying the  title  to  P.  M.  Lea.  Gamer  pleaded  specially  that  he  had 
purchased  the  land  in  question  without  notice  of  any  homestead  right 
of  the  plaintiffs  in  it;  that  he  paid  Lea  a  valuable  consideration  for  it; 
and  that  he  received  from  Lea  a  warranty  deed  to  the  land.  (Jamer 
also  alleged  that  Ijea  had  paid  off  a  vendor's  lien  note  which  Black 
gave  for  a  part  of  the  purchase  money  of  the  lot  and  which  consti- 
tuted an  incumbrance  upon  it  at  the  time  it  was  conveyed  to  Lea; 
and  Gamer  claimed  the  right  to  be  subrogated  to  Lea's  right  to  be 
reimbursed  by  Black  for  the  amount  so  paid,  with  interest  and  attor- 


Digitized  by  VjOOQ IC 


1901,]  Garner  v.  Black.  129 

ne/s  fees.  Black  and  wife  filed  a  supplemental  petition^  in  which^ 
among  other  things,  they  pleaded  that  the  note  which  was  paid  off 
by  Lea  and  to  which  Gamer  sought  to  be  subrogated  was  barred  by 
the  statute  of  four  years  limitation,  and  that  the  claim  of  Gamer  to 
be  subrogated  was  barred  by  the  statute  of  two  years  limitation. 

The  case  was  tried  before  the  judge  without  a  jury  and  the  following 
conclusions  of  fact  were  filed  by  the  judge : 

"1.  Plaintiffs,  being  tlien  husband  and  wife,  bought  the  lot  in  1889, 
made  it  their  home,  and  took  deed  to  W.  E.  Black.  They  lived  on  the 
lot  till  January,  1891,  when  W.  E.  Black  went  to  El  Paso,  Texas,  to 
take  employment.  His  wife  followed  in  about  a  month,  having  rented 
the  place  and  sold  some  of  the  household  effects,  storing  some  and 
taking  some  with  her.  Black  went  into  business  at  El  Paso  in  a  few 
months  and  lived  there  with  his  family  on  rented  premises. 

"2.  In  June,  1893,  Black  owed  $99  on  the  lot  and  owed  P.  M.  Lea 
$200,  and  at  that  time  made  the  deed  to  Lea  for  the  same,  with  the 
understanding  between  Black  and  Lea^s  agent  at  El  Paso  that  the 
deed  was  to  stand  as  security  for  the  debt  of  $200,  and  not  for  the 
$99.  Lea  later  paid  the  $99.  The  property  was  not  worth  over  $300 
when  the  deed  was  made. 

"3.  Lea  lived  in  Corsicana  all  the  time  from  1889  to  the  present. 
About  five  months  after  Black  made  the  deed.  Lea  returned  it  to  El 
Paso  for  Mrs.  Black's  execution,  to  the  end  that  he  might  use  the 
property  as  security  for  a  borrowing  of  money.  Mrs,  Black  signed 
the  deed  and  went  before  a  notary  public  to  acknowledge  its  execution. 
The  notary  made  a  certificate  not  in  formal  compliance  with  the  statute, 
and  the  deed  was  retumed  to  Lea,  who,  in  December,  1893,  sold  and 
conveyed  the  lot  to  defendant  Gamer  for  a  small  cash  payment  and 
(«rtain  notes,  aggregate  being  $300,  and  about  the  value  of  the  property 
at  the  time. 

"4.  Gamer  bought  said  property  and  paid  the  cash  and  the  notes 
without  notice  that  the  deed  was  a  mortgage  and  without  notice  that 
plainti£k  had  lived  or  intended  to  again  live  upon  the  lot,  and  with 
the  belief  that  by  his  purchase  from  Lea  he  acquired  title  to  the 
property,  and  paid  all  taxes  from  the  time  he  bought  the  property. 

**Black  visited  Corsicana  January,  1894,  and  for  the  first  time 
learned  that  Lea  had  sold  the  lot  to  Gamer. 

"5.  During  the  years  1891-3  plaintiffs  expected  to  return  to  Corsi- 
cana and  reoccupy  their  lot,  but  communicated  such  expectation  to 
no  one  there.  They  remained  in  El  Paso  and  elsewhere.  Black  being 
port  of  the  time  without  the  State  until  the  filing  of  the  original  peti- 
tion and  later,  they  never  owned  a  home  at  any  other  place. 

"6.  The  property  was  plaintiffs^  homestead  when  they  made  the 
deed  to  Lea,  and  the  sale  by  Lea  to  Garner  was  a  violation  of  the  con- 
tract made  between  Lea's  agent  and  Black. 

**?.  Defendant  Gamer  expended  in  good  faith  about  $700  in  perma- 
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nent  improvements  of  the  property  before  suit  was  b^un  and  without 
notice  that  plaintife  claimed  to  own  the  property. 

"The  rent  of  the  property,  not  including  Gamer's  improvements^ 
from  January  1,  1894,  when  Gamer  took  possession,  to  May  22,  1899, 
was  worth  $6.50  per  month  and  from  the  latter  month  till  May  22, 
1901,  $10  per  month. 

"8.  The  defendant  Gamer  introduced  in  evidence  a  regular  and 
consecutive  chain  of  transfer  from  and  under  the  sovereignty  of  the 
soil  to  himself,  duly  recorded  save  and  except  that  in  the  deeds  from 
A.  M.  Byars  and  wife,  Nancy,  to  Jas.  Kerr  and  C.  P.  Kerr,  dated 
January  31,  1861,  and  in  the  one  from  W.  E.  Black  and  wife  to  P.  M. 
Lea,  dated  June  28,  1893,  though  in  all  things  else  regular,  the 
acknowledgment  in  each  deed  omitted  the  word  Villingly,'  or  word 
of  similar  import,  from  the  certificate  of  the  wife's  acknowledgment. 
The  deed  from  Black  to  Lea  was  filed  for  record  April,  1896 ;  the  deed 
from  Lea  to  Gamer,  May  16,  1894." 

The  trial  court  entered  judgment  against  Black  and  wife  that  they 
take  nothing  by  their  suit,  which  judgment  was  reversed  by  the  Court 
of  Civil  Appeals  and  a  judgment  rendered  in  favor  of  W.  E.  Black  and 
wife  for  the  lot  of  land  in  question  and  costs  of  suit;  and  a  judgment 
against  Black  and  wife,  in  favor  of  Gamer,  for  $121.50,  the  difference 
between  the  rent  of  the  place  during  the  time  that  Gamer  had  pos- 
session of  it  and  the  value  of  the  improvements  which  Gamer  made 
upon  the  lot;  .and  in  favor  of  Gamer  against  Lea  for  $300,  amount 
of  purchase  money  paid  for  the  lot,  with  6  per  cent  interest  from  May 
16,  1894. 

The  Court  of  Civil  Appeals  held  that  Gamer  was  not  entitled  to  be 
subrogated  to  the  rights  of  Lea  as  the  holder  of  the  vendor's  lien  note 
which  Black  had  given  as  a  part  of  the  purchase  money  of  the  place  in 
controversy;  and  the  application  was  granted  because  we  thought  the 
ruling  error.  But  it  becomes  immaterial,  since  we  find  that  the  plain- 
tiffs below  pleaded  the  statute  of  limitation  of  two  and  four  years  to 
Gamer's  plea  in  reconvention  upon  the  vendor's  lien  note,  and  the 
allegations  in  Gamer's  answer  show  the  note  was  past  due  more  than 
four  years  when  the  plea  was  filed.  No  ground  for  suspending  the 
statute  of  limitation  was  alleged.  The  fact  that  Gamer  was  in  pos- 
session of  the  land  on  which  the  note  held  a  lien  did  not  give  him  a 
right  to  hold  it  against  the  tme  owner,  for  he  had  no  title  under  which 
he  could  assert  such  right.  Baker  v.  Compton,  52  Texas,  252.  The 
note  was  barred  by  the  statute  of  four  years. 

Gamer  pleaded  the  statute  of  limitation  of  three  years  under  title 
and  imder  color  of  title,  and  the  evidence  -sustained  the  adverse  pos- 
session. The  Court  of  Civil  Appeals  held  that  Black  did  not  hold  xmder 
title  or  color  of  title  and  therefore  was  not  entitled  to  this  defense. 
The  trial  court  found  that  the  property  was  the  homestead  of  Black 
and  his  wife  at  the  time  the  deed  was  made,  and  it  follows  that. 
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whether  the  instrament  under  which  Lea  claimed  the  title  was  an  ab- 
solute deed — ^the  wife  not  being  privily  examined— or  a  mortgage  to 
secure  a  debt  to  Lea,  it  was  void ;  it  conferred  no  title  upon  the  vendee 
and  there  was  neither  title  nor  color  of  title  to  support  the  plea.  Art. 
16,  sec.  50,  Const,  of  Texas ;  League  v.  Rogan,  59  Texas,  431.  We  do 
not  mean  to  intimate,  however,  that  a  deed  in  form  which  is  in  fact 
a  mortgage  will  support  the  statute  of  three  years  limitation.  We  find 
it  unnecessary  to  decide  that  question  in  this  case. 

Gamer  claims  that  the  trial  judge  found  that  Black  had  abandoned 
the  place  as  a  home,  but  the  sixth  conclusion  of  fact  is  positively  to 
the  contrary.  In  the  conclusions  of  law,  the  trial  judge  enumerated 
certain  facts  and  said:  ^These  facts  constitute,  as  to  a  bona  fide  pur- 
chaser, an  abandonment  of  the  homestead,  despite  the  intention  of 
plaintiffs  to  some  time  reoccupy  it  and  the  circumstance  that  they 
had  not  ovmership  of  another  home."  This  was  the  conclusion  of  the 
court,  that,  as  a  matter  of  law,  the  plaintiffs  were  estopped  to  claim 
the  home,  although  not  in  fact  abandoned. 

We  find  no  error  in  the  judgment  of  the  Court  of  Civil  Appeals,  and 
it  is  therefore  affirmed. 

Affirmed, 


Webb  County  v.  Board  of  School  Trustees  of  Laredo. 

No.  1062.    Decided  December  23,  1901. 

1.— Pleading. 

Subject  to  the  rule  that  every  reasonable  intendment  is  to  be  indulged  in 
favor  of  the  pleading,  averments  of  doubtful  meaning  must  be  construed  against 
the  pleader.     (P.  136.) 

i.— Same — Municipal  Corporation — ^Acts  of  Officers. 

Where  a  petition  charging  a  county  with  liability  to  an  independent  school 
district  on  account  of  revenues  from  funds  derived  through  sale  of  county 
school  lands,  alleged  that  the  "defendant  and  its  officers,"  not  specifying  what 
officers,  appropriated  all  such  funds  to  the  support  of  schools  in  other  districts, 
the  pleading  must  be  taken  to  charge  that  such  distribution  was  made  by  the 
county  school  superintendent,  who  was  charged  by  the  law  with  that  duty, 
and  not  by  the  commissioners  court,  who  had  no  control  over  such  distribution. 
(Pp.  135-137.) 

3.— School  Fund—Distribution— Liability  of  County. 

A  county  was  not  liable  to  an  independent  school  district  for  the  acts  of 
the  county  school  superintendent  in  distributing  to  other  school  districts  the 
portion  of  available  school  funds  derived  from  income  of  trust  funds  from 
sale  of  county  school  land,  in  disregard  of  the  right  of  such  independent  district 
to  participate  in  the  distribution.     (Pp.  137-139.) 

4. — Same — Commissioners  Court — County  as  Trustee. 

The  commissioners  court,  when  they  have  paid  to  the  county  treasurer  the 
income  from  the  funds  held  in  trust  for  schools,  to  be  distributed  as  available 
school  fund  for  the  year,  have  discharged  the  trust  of  the  county,  and  the 
county  superintendent,  in  thereafter  apportioning,  acts  as  agent  of  the  State 
and  not  of  the  county.     (P.  139.) 
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Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Webb  County. 

The  action  was  by  the  independent  school  district  of  Laredo  and  its 
trustees,  against  Webb  County,  and  judgment  was  rendered  for 
defendant  on  demurrer.  On  appeal  by  plaintiffs  the  judgment  was 
reversed  and  the  cause  remanded;  and  thereupon  the  county  obtained 
writ  of  error  on  the  groimd  that  the  case  involved  the  construction 
and  application  of  the  Constitution  of  the  State. 

E.  A.  Atlee,  for  plaintiff  in  error. — ^A  county,  being  one  of  the 
political  subdivisions  of  the  State,  is  intrusted  with  powers  to  be 
exercised  for  the  general  welfare  of  the  public  as  a  part  of  the  sover- 
eign power  of  the  State,  and  is  not  responsible  for  the  misfeasance  or 
omission  of  duty  of  the  county  oflScers  elected  by  the  people,  with  ref- 
erence to  duties  the  performance  of  which  is  prescribed  by  general 
statute  law;  and  the  appellee  is  not  responsible  for  the  acts  complained 
of  in  the  pretended  action  of  defendant. 

It  being  made  by  general  statute  law  the  duty  of  county  oflBcers, 
elected  by  the  people,  to  apportion  the  available  county  school  fund 
in  a  manner  directed  by  general  statute  law,  for  the  faithful  perform- 
ance of  which  duty  a  bond  is  required  of  such  officers,  an  action  by  a 
school  district  or  the  trustees  thereof  to  recover  a  distributive  share 
of  such  fund  to  which  it  would  be  entitled  in  a  proper  apportionment 
thereof,  does  not  lie  against  the  coimty,  when  such  action  is  founded 
on  the  failure  of  said  officers  to  properly  apportion  said  fund,  whereby 
the  entire  fund  was  apportioned  ancj  used  in  maintaining  the  public 
schools  of  the  county  outside  of  such  school  district  and  that  district 
received  no  part  of  its  share  of  the  fund. 

As  to  a  duty  enjoined  by  statute,  the  misfeasance  of  a  county  officer 
elected  by  the  people,  resulting  in  a  loss  to  a  school  district  of  the 
county  of  its  pro  rata  of  the  available  coimty  school  fund,  and  in  the 
use  of  said  fimd  entirely  in  maintaining  the  public  schools  of  the 
county  outside  of  such  district,  can  not  be  the  foundation  of  a  legal 
claim  against  the  county  as  for  money  had  and  received  and  appro- 
priated or  converted  to  the  use  and  benefit  of  the  county. 

Authorities:  Rev.  Stats.,  arts.  3891,  3902,  3929,  3929a,  3930,  3932, 
3934;  Harrison  v.  Columbus,  44  Texas,  418;  Corsicana  v.  White,  57 
Texas,  382;  Whitfield  v.  Paris,  84  Texas,  431;  Galveston  v.  Posnain- 
sky,  62  Texas,  118;  Story  on  Agency,  sees.  319,  319b,  320,  321;  Throop, 
Pub.  Officers,  sec.  593;  Dillon,  Mun.  Corp.,  sec.  963;  Mechem,  Pub. 
Officers,  sees.  849,  850;  Tiedman,  Mun.  Corp.,  sec.  92;  Cooley,  Const. 
Lim.,  sec.  247 ;  Downing  v.  Mason  County,  87  Ky.,  208 ;  Fry  v.  County 
of  Albemarle,  86  Ya.,  195;  Lorillard  v.  Town  of  Monroe,  11  N.  Y.  (1 
Keman),  392;  Martin  v.  Mayor  of  Brooklyn,  1  Hill,  545;  City  of 
Richmond  v.  Long's  Admr.,  17  Grat.,  375;  Young  v.  Board  of  Ed., 
54  Minn.,  385;  Bank  v.  School  Township,  1  N.  Dak.,  26. 
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A  suit  to  recover  a  part  of  the  available  county  school  fund  belong- 
ing to  an  independent  school  district,  lies,  if  at  all,  in  the  name  of  the 
treasurer  of  such  district,  and  not  in  the  name  of  the  trustees 
thereof;  and  the  demurrer  was  property  sustained.  Trustees  School 
Dist.  V.  Haas,  59  S.  W.  Rep.,  830. 

J.  F,  Midlaly,  for  defendant  in  error. — ^The  obligation  to  do  justiCe 
rests  upon  all  persons,  natural  and  artificial,  and  if  a  coimty  uses  for 
its  own  purposes  money  or  property  collected  for  others,  the  law,  inde- 
pendent of  any  statute,  will  compel  restitution  or  compensation. 
Marsh  v.  Pulton  County,  10  Wall,  676;  Chapman  v.  Douglas  County, 
107  TJ.  S.,  348;  United  States  v.  Bank,  96  U.  S.,  30;  Louisiana  v. 
Wood,  102  U.  S.,  294;  Aldrich  v.  Bank,  176  U.  S.,  618. 

While  a  county  may  not  be  responsible  for  the  misfeasances,  or 
wrongs,  or  negligences,  or  omissions  of  duty  of  its  subordinate  oflS- 
cers  in  the  administration  of  offices  created  by  statute  and  in  the  per- 
formance of  duties  enjoined  by  statute,  whereby  others  are  damaged 
and  no  corresponding  benefit  is  enjoyed  by  the  county,  yet  such  rule 
does  not  apply  to  a  case  where  the  county  through  its  officers  appro- 
priates to  its  own  use  money  collected  for  the  benefit  of  another.  Same 
authorities. 

The  use  by  Webb  Coimty  of  money  collected  for  the  benefit  of  the 
independent  school  district  of  Laredo,  for  any  purpose  of  its  own, 
whereby  it  enjoyed  the  benefit  of  such  money,  was  as  much  a  conver- 
sion of  the  money  as  any  conversion  known  to  the  law.  Same  author- 
ities. 

The  right  of  action  of  interveners  is  against  Webb  County  and  not 
agaiost  its  subordinate  officers  and  their  sureties,  because  the  county, 
and  not  such  officers,  get  the  benefit  of  the  use  of  the  money  claimed. 
Same  authorities. 

The  county  superintendents  bond  being  payable  to  the  county 
commissioners  court  and  their  successors  in  office,  and  any  recovery 
thereon  becoming  a  part  of  the  available  school  fund  of  the  county,  it 
is  not  within  the  power  of  interveners  to  maintain  action  thereon,  and 
therefore  such  an  action  would  afford  them  no  relief.  Rev.  Stats.,  art. 
5929b. 

Article  7  of  section  6  of  the  Constitution  imposes  upon  counties 
(not  their  officers)  the  duty  of  administering  their  school  funds  aris- 
ing out  of  lands  granted  them  for  educational  purposes,  as  trustees; 
^md  makes  the  counties  (not  their  officers)  responsible  for  all  invest- 
ments of  the  proceeds  of  sales  of  such  lands,  and  provides  that  the 
interest  and  Other  revenues  of  such  lands  shall  be  available  fund.  The 
•county  is  the  owner  of  the  fund,  in  trust ;  as  the  principal  of  this  fund 
can  not  be  expended  or  impaired  by  the  county,  it  is  apparent  that 
the  trust  is  valueless  except  as  it  produces  revenue,  for  the  revenue  is 
the  only  thing  about  it  that  can  be  enjoyed.  If  the  county  is  the 
express   trustee   of   the   fund    and   responsible    for    its   integrity,    and 
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charged  with  the  duty  of  making  that  fund  productive,  it  inevitably 
follows  that  the  county  is  equally  the  express  trustee  of  the  product 
of  the  fund  and  charged  with  the  duty  of  appljring  it  in  the  manner 
provided  by  law.  If  the  proper  application  of  the  product  of  the  fund 
was  not  intended,  by  section  6  of  article  7  of  the  Constitution,  to  be 
safeguarded  thereby  as  much  as  the  principal  of  the  fund  itself,  then 
said  provision  of  the  Constitution  serves  no  useful  purpose.  With  the 
utmost  care  it  guards  the  safety  and  integrity  of  the  principal  of  the 
fund  upon  the  entire  financial  responsibility  of  the  county  (not  the 
oflScers  of  the  county  and  their  sureties),  and  the  plain  intention  is 
there  manifested  to  thus  provide  a  revenue  which  shall  be  available 
for  school  purposes.  No  such  solicitude  qould  have  been  felt  by  the 
framers  of  the  Constitution  for  the  preservation  of  the  principal  of 
the  fund  except  to  insure  a  revenue  available  for  the  specific  purpose 
therein  stated.  The  revenue  being  the  object  sought,  it  seems  a  reflec- 
tion on  the  intelligence  of  such  framers  to  say  that  they  did  not  intend 
to  safeguard  with  equal  care  its  expenditure  for  the  very  purpose  for 
which  it  was  so  created. 

If  this  is  the  effect  of  the  constitutional  provision,  then  it  is  unim- 
portant what  coimty  oflBcers  failed  in  their  duty  to  apportion  and  pay 
over  to  defendant  in  error  the  part  of  the  revenue  due  to  the  inde- 
pendent school  district  of  Laredo,  the  county  itself  being  the  express 
trustee.  If  the  subordinate  county  officers  failed  in  their  duty,  the 
Commissioners  Court,  as  the  general  supervising  and  auditing  board 
of  the  county,  could  have  required  them  to  comply,  and  that  court 
in  failing  to  exact  such  compliance  was  equally  at  fault.  Being  a 
corporation,  the  county  could  as  easily  have  performed  its  duty  as 
express  trustee  for  the  distribution  of  the  fimd  through  the  agency 
of  its  officers,  just  as  every  other  act  done  in  its  name  is  performed. 
The  defense  relied  upon  by  plaintiff  in  error  is,  that  the  trustee^s  offi- 
cers having  spent  the  trust  fimds  for  the  benefit  of  the  trustee,  there 
is  no  money  left  and  the  trustee  is  therefore  not  liable  to  the  benefi- 
ciary. 

GAINES,  Chief  Justice. — ^This  action  was  originally  brought  by 
the  city  of  Laredo  against  the  county  of  Webb  to  recover  the  propor- 
tion of  the  available  school  fund  of  the  county  due  to  the  independent 
school  district  of  the  city  of  Laredo  for  a  series  of  years  before  the 
filing  of  the  suit.  A  demurrer  to  the  petition  was  interposed  for  the 
want  of  proper  parties  and  the  trustees  of  the  independent  school  dis- 
trict intervened,  setting  up  the  same  cause  of  action  and  claiming  a 
recovery  thereon.  The  court  sustained  the  demurrer  both  to  the  peti- 
tion of  the  plaintiff  and  to  the  intervening  petition  of  the  board  of 
trustees,  and,  the  parties  declining  to  amend,  judgment  was  entered 
for  the  defendant.  The  board  of  trustees  alone  appealed.  The  Court 
of  Civil  Appeals  reversed  the  judgment  and  remanded  the  cause. 

The  question  is,  did  the  petition  in  intervention  set  up  a  good  cause 
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of  action  against  Webb  County?  The  allegations  of  that  petition 
show  that  Webb  County  was  the  owner  in  trust  of  certain  lands  for 
the  benefit  of  its  common  schools  and  also  of  a  fund,  the  proceeds  of 
the  sale  of  such  lands,  and  that  from  the  year  1884  up  to  the  time  of 
bringing  the  suit,  there  had  been  received  by  that  county  an  annual 
income  therefrom,  which  properly  belonged  to  the  available  school 
fund  of  the  coxmty,  and  that  no  part  of  the  same  had  been  apportioned 
or  paid  to  the  independent  school  district  of  Laredo  for  the  mainte- 
nance of  the  public  schools  imder  its  charge.  The  share  due  to  the 
independent  school  district  is  alleged  to  be  $6028.71,  for  which  judg- 
ment was  asked  against  the  county. 

The  wrong  alleged  in  the  petition  is  set  forth  in  the  following  lan- 
guage: **That  defendant  and  its  oflBcers,  not  regarding  their  duty  in 
the  premises,  neglected  throughout  said  period  of  time  to  make  any 
apportionment  of  such  funds  whereby  any  part  thereof  was  appor- 
tioned to  said  independent  district,  and  neglected  to  pay  over  to  the 
treasurer  or  any  other  oflScer  of  said  independent  district  any  part  of 
said  revenues  so  payable  for  its  use,  and  that  no  part  of  said  money  has 
ever  been  used  for  the  benefit  of  such  independent  district,  and  the 
same  remains  due  and  wholly  unpaid. 

'interveners  say  that  the  defendant,  throughout  said  period  of  time, 
expended  all  of  such  trust  revenues  so  received  by  it  in  maintaining 
schools  in  said  county  outside  of  said  independent  district,  paying 
teachers^  salaries,  school  house  rent,  buying  school  furniture,  supplies, 
etc.,  and  for  incidental  expenses  connected  with  such  schools,  and  was 
thereby  enabled  to  maintain  its  said  schools  without  levying  or  col- 
lecting any  special  tax  therefor,  and  never  levied  or  collected  any  such 
school  tax,  and  that  said  money  does  not  now  exist  in  the  treasury  of 
defendant  to  the  credit  of  its  school  fund;  wherefore  interveners  say 
that  defendant  wrongfully  converted  said  money  due  said  independent 
district  to  its  own  use,  and  received  the  benefit  thereof,  and  thereby 
became  justly  indebted  and  bound  to  pay  to  said  independent  district 
the  said  sums  of  money  amounting  in  the  aggregate  to  $6028.71.'* 
Interveners  also  alleged,  "that  it  would  be  idle  and  useless  to  sue  the 
county  superintendent  of  public  instruction  of  defendant  county  to 
compel  him  to  apportion  such  revenues  so  collected  during  such  time, 
according  to  the  provisions  of  Revised  Statutes,  article  3934,  or  to 
compel  him  to  approve  any  warrant  or  draft  on  the  county  treasurer 
therefor,  and  it  would  also  be  idle  and  useless  to  sue  the  county  treas- 
urer of  defendant  county  to  compel  him  to  pay  any  such  draft  or  war- 
rant, because  the  said  funds  have  long  since  been  converted  by  defend- 
ant and  spent  by  it  for  its  own  use  and  benefit  and  do  not  now  exist 
under  the  control  of  such  county  treasurer;  wherefore,  interveners  say 
that  said  county  superintendent  and  county  treasurer  are  neither  nec- 
essary nor  proper  parties  to  this  proceeding." 

The  chief  diflBcxdty  in  disposiug  of  the  case  arises,  in  our  opinion^ 
from  the  vagueness  of  these  allegations. 
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In  order  to  be  called  upon  to  make  answer  to  the  suit^  it  is  clear 
that  the  defendant  was  entitled  to  be  apprised  by  the  petition  what 
particular  officer  or  officers  were  guilty  of  the  wrongs  for  which  it  is 
nought  to  be  held  liable.  Hence^  if  a  special  demurrer  had  been  inter- 
posed to  the  averments  first  quoted  on  tiie  ground  that  they  were  vague 
sad  indefinite^  it  should  have  been  sustained.  But  the  demurrers, 
though  they  assign  special  reasons  why  they  should  be  sustained,  are 
in  effect  general.  Such  being  the  case,  we  must,  under  the  rules, 
indulge  every  reasonable  intendment  in  favor  of  the  pleading.  But, 
subject  to  this  rule,  averments  of  doubtful  meaning  must  be  construed 
against  the  pleader.  The  averment  that  ^^defendant  and  its  officers 
♦  ♦  ♦  have  neglected  throughout  said  period  of  time  to  make  any 
apportionment  of  such  fxmds"  leaves  the  court  to  conjecture  what 
officers  are  meant  A  failure  to  do  a  duty  can  not  be  imputed  from 
the  allegations  in  a  pleading  when  such  failure  is  not  charged  either 
by  express  averment  or  by  necessary  implication;  and  in  this  case  espe- 
cially it  is  not  to  be  inferred  that  it  was  the  intention  of  the  pleader 
to  charge  that  the  Commissioners  Court  failed  to  make  an  apportion- 
ment, since  the  statute  devolves  that  duty  upon  the  county  superin- 
tendent and  not  upon  that  body.  Eev.  Stats.,  art.  3934. .  The  duty 
being  imposed  by  law  upon  the  superintendent  of  public  schools  of 
Ihe  coxmty,  it  is  to  be  presumed  from  the  averments  that  he  is  the 
officer  for  whose  misconduct  the  county  is  sought  to  be  held  liable. 

We  also  think  the  subsequent  allegation  "that  the  defendant, 
throughout  said  period  of  time,  expended  all  of  such  trust  revenues  so 
received  by  it  in  maintaining  schools  in  said  county  outside  of  said 
independent  district*'  is  to  be  construed  in  connection  with  the  fore- 
going, and  that  so  construed,  it  is  to  be  implied  that  it  is  the  county 
superintendent  who  is  charged  with  the  misappropriation  of  the  funds. 
This  construction  is  borne  out,  in  part  at  least,  by  the  subsequent  alle- 
^tions  which  assert  reasons  for  not  bringing  suit  against  the  super- 
intendent and  the  coimty  treasurer. 

Besides,  unless  the  allegation  "that  the  defendant**  misapplied  the 
funds  be  construed  in  connection  with  the  next  preceding  averment, 
we  doubt  whether  it  can  be  given  any  effect  whatever.  The  county, 
being  a  quasi  corporation,  can  only  act  through  some  officer  or  body 
authorized  by  law  to  act  for  it.  Hence  to  say  that  the  coimty  did  or 
failed  to  do  an  act  is  to  state  a  mere  conclusion  of  law.  The  averments 
fihould  *1)e  of  the  facts  which  constitute  the  cause  of  action  in  the 
given  case,  and  not  merely  statements  of  the  evidence  by  which  the 
•cause  of  action,  if  stated,  might  be  maintained,  or  of  conclusions 
derived  from  the  evidence.**  Gray  v.  Osborne,  24  Texas,  157.  In 
the  case  quoted  from,  the  plaintiff  alleged  that  the  defendants  were 
indebted  to  him  by  a  certain  promissory  note,  a  copy  of  which  was  set 
out  in  the  petition;  but  did  not  allege  that  the  defendants  executed 
the  instrument,  and  it  was  held  that  a  general  demurrer  should  have 
heen  sustained  to  the  petition.     In  Sneed  v.  Moodie,  24  Texas^  159, 
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there  was  no  assignment  of  error  upon  a  similar  ruling  of  the  courts 
but  the  error  was  held  fundamental  and  the  judgment  was  reversed. 

Giving  to  the  allegations  of  the  petition  of  interveners  their  broad- 
est intendment^  we  think  the  most  that  can  be  allowed  to  them^  under 
proper  rules  of  pleadings  is  that  they  seek  to  hold  the  defendant  county 
liable  for  the  failure  of  the  oflScer  charged  with  the  apportionment  of 
the  special  school  fund  of  the  county  to  set  apart  to  the  independent 
school  district  of  Laredo  its  proper  share  of  such  fund.  So  treating 
the  averments,  the  question  then  is,  is  the  county  liable  for  the  failure 
of  the  county  superintendent  to  properly  apportion  the  fund;  and  we 
think  this  question  must  be  answered  in  the  negative. 

Our  organic  law,  in  the  article  devoted  to  the  subject  of  public  edu- 
cation, contains  this  emphatic  declaration:  ^^A  general  diffusion  of 
knowledge  being  essential  to  the  preservation  of  the  liberties  and  rights 
of  the  people,  it  shall  be  the  duty  of  the  Legislature  of  the  State  to 
establish  and  make  suitable  provision  for  the  support  and  maintenance 
of  an  eflScient  system  of  public  free  schools.^*  Const.,  art.  7,  sec.  1. 
This  devolves  the  duty  of  establishing  and  maintaining  public  free 
schools  upon  the  Legislature,  and  shows  that  the  function  of  such  estab- 
lishment and  maintenance  was  to  be  performed  by  state  agencies. 
Sections  2  and  5  of  the  same  article  provide  that  certain  funds  and 
property,  including  one-half  of  the  unappropriated  public  domain, 
shall  constitute  a  permanent  free  school  fund.  Section  5  also  declares, 
in  effect,  that  the  annual  income  derived  from  the  permanent  fund, 
together  with  the  tax  provided  for  in  section  3,  shall  constitute  the 
available  school  fund  of  the  State,  by  which  is  meant  the  fund  which 
may  be  appropriated  annually  to  the  maintenance  of  the  schools. 

Section  6  of  the  article  reads  in  part  as  follows :  "All  lands  here- 
tofore or  hereafter  granted  to  the  several  counties  of  this  State  for 
educational  purposes  are  of  right  the  property  of  said  counties 
respectively  to  which  they  were  granted,  and  title  thereto  is  vested  in 
said  counties,  and  no  adverse  possession  or  limitation  shall  ever  be 
available  against  the  title  of  any  county.  Each  county  may  sell  or 
dispose  of  its  lands  in  whole  or  in  part,  in  manner  to  be  provided  by 
the  commissioners  court  of  the  coimty.  ♦  ♦  ♦  Said  lands  and  the 
proceeds  thereof,  when  sold,  shall  be  held  by  said  counties  alone  as  a 
trust  for  the  benefit  of  public  schools  therein;  said  proceeds  to  be 
invested  in  bonds  of  the  United  States,  the  State  of  Texas,  or  counties 
in  said  State,  or  in  such  other  securities  and  under  such  restrictions 
as  may  be  prescribed  by  law;  and  the  counties  shall  be  responsible  for 
all  investments;  the  interest  thereon  and  other  revenue,  except  the 
j)rincipal,  shall  be  available  fund.^*  That  the  several  funds  so  provided 
for  the  respective  counties  were  to  supplement  the  portion  of  the  gen- 
eral available  fimd  of  the  State  which  should  be  set  apart  to  the 
respective  counties  and  to  be  appropriated  solely  to  the  support  of  the 
Fohools  established  by  the  State,  is  made  clear  by  the  declaration  that 
'*the  lands  and  proceeds,  when  sold,  shall  be  held  by  said  counties  alone 
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as  a  trust  for  the  benefit  of  public  schook  therein/^  The  counties  are 
mere  trustees  and  the  public  free  schools  are  the  beneficiaries. 

Section  8  of  the  article  reads  as  follows:  "The  Governor,  Comp- 
troller, and  Secretary  of  State  shall  constitute  a  board  of  education, 
who  shall  distribute  said  funds  to  the  several  counties,  and  perform 
such  other  duties  concerning  public  schools  as  may  be  prescribed  by 
law/' 

The  legislation  for  the  establishment  and  maintenance  of  the  pub- 
lic -schools  provided  for  the  division  of  the  counties  into  school  dis- 
tricts and  school  communities.  They  also  devolved  the  duties  of 
superintendence  of  such  schools  upon  the  county  judges  of  the  respec- 
tive counties,  but  also  authorized  the  commissioners  court  of  such 
county  to  create  the  office  of  county  superintendent  for  such  county 
and  to  provide  for  his  election  at  each  general  election.  It  was  also 
provided  that  the  county  superintendent,  in  case  the  office  was  created, 
should  perform  the  duties  with  reference  to  the  public  schools  which 
were  prescribed  for  the  county  judge.  Article  3931  0f  the  Revised 
Statutes  provides:  "The  county  judge,  or  the  county  superintendent, 
if  there  be  one,  shall  have,  under  the  direction  of  the  state  superin- 
tendent, the  immediate  supervision  of  all  matters  pertaining  to  public 
education  in  his  county,'^  etc.  The  duties  of  the  county  superintend- 
ent or  county  judge,  as  the  case  may  be,  with  reference  to  the  appor- 
tionment of  the  available  school  funds,  are  declared  in  article 
3934  of  the  Revised  Statutes.  It  reads  as  follows:  *The  county 
superintendent,  upon  the  receipt  of  the  certificate  issued  by  the 
board  of  education  for  the  State  fund  belonging  to  his  county, 
shall  apportion  the  same  to  the  several  school  districts  (not  including 
the  independent  school  districts  of  the  county),  making  a  pro  rata  dis- 
tribution as  per  the  scholastic  census,  and  shall  at  the  same  time  appor- 
tion the  income  arising  from  the  county  school  funds  to  all  the  school 
districts,  including  the  independent  school  districts  of  tiie  county,, 
making  a  pro  rata  distribution  as  per  scholastic  census.^' 

In  article  3965  of  the  Revised  Statutes  it  is  provided  that  *^e 
treasurers  of  the  several  counties  shall  be  treasurers  of  the  available 
public  free  school  fund,  and  also  of  the  permanent  county  pchool  fund 
for  their  respective  counties.'^ 

Such  are  the  laws  by  which,  as  we  conceive,  the  question  presented 
in  this  case  must  be  determined. 

We  will  first  inquire  as  to  the  duty  devolved  upon  the  respective 
coimties  with  reference  to  their  special  school  funds  by  section  6  of 
article  7  of  the  Constitution.  As  we  have  said,  they  hold  these  lands, 
and  the  principal  of  the  proceeds  of  these  sales  in  trust  for  the  benefit 
of  the  State  schools  in  the  counties ;  and  it  may  be  that  they  are  bound 
to  make  good  any  loss  which  may  result  from  an  investment  of  such 
proceeds.  As  to  what  they  shall  do  with  the  available  proceeds  of  such 
fund  the  Constitution  does  not  prescribe.  This  was  left  for  the  deter- 
mination  of  the  Legislature;  and  it  is  manifest  from  article   3965,. 
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quoted  above,  that  it  was  the  intention  of  the  lawmakers  that  the 
income  of  the  fond  should  be  paid  to  the  county  treasurer  for  the  main- 
tenance of  the  schools  for  the  current  year.  In  our  opinion,  when  the 
commissioners  court,  who  are  made  by  the  organic  law  the  executive 
board  for  administering  the  affairs  of  the  county,  have  done  this,  they 
have  discharged  the  liability  of  the  county  for  that  fund.  It  is  ex- 
pressly made  the  duty  of  the  county  superintendent,  whenever  there 
is  one,  to  make  the  apportionment  among  the  school  districts  and  com- 
munities of  the  county.  In  the  performance  of  that  duty,  he  is  not 
subject  to  the  control  of  the  commissioners  court;  on  the  contrary,  his 
administration  of  "all  matters  pertaining  to  public  education  in  his 
county*'  is  expressly  made  subject  to  "the  direction  of  the  State  Super- 
intendent/* 

In  the  case  of  White  v.  The  City  of  San  Antonio,  60  Southwestern 
Reporter,  426,  notwithstanding  the  hardship  of  the  result,  we  held  that 
the  city  was  not  liable  for  the  conduct  of  its  health  officer  in  making 
a  pesthouse  of  the  plaintiffs  hotel, — for  the  reason  that  the  functions 
the  oflScer  was  called  upon  to  perform  were  in  the  interest  of  the 
pubUc  at  large  and  not  for  the  special  interest  of  the  city,  and  that 
therefore  he  was  acting  for  the  State  and  not  for  the  city.  For  a- 
stronger  reason  we  must  hold  that  a  county  can  not  be  held  responsi- 
ble for  the  failure  of  the  county  superintendent  to  make  a  proper 
apportionment  of  the  available  school  fund  of  the  county.  Though  in 
a  sense  a  county  officer  and  though  called  "county  superintendent," 
he  is  in  fact  the  officer  and  agent  of  the  State, — the  State  having 
assumed  the  function  of  maintaining  public  free  schools  for  the  edu- 
cation of  the  children  throughout  its  domain,  the  counties  being  recog- 
nized with  reference  to  that  business  merely  as  convenient  subdivisions 
of  territory  and  some  of  their  officers  as  proper  agents  for  the  adminis- 
tration of  affairs  relating  to  the  public  free  schools.  Such  officers, 
with  respect  to  such  affairs,  act  for  the  State  and  not  for  the  county. 
This  is  the  case  even  as  to  officers  who  in  other  respects  are  county 
officers  in  fact  as  well  as  in  name.  White  v.  San  Antonio,  supra ;  John- 
son V.  Hanscom,  90  Texas,  321. 

The  complaint  here  is  that  there  was  a  failure  to  properly  apportion 
the  special  available  school  fund  of  Webb  County  for  certain  years 
mentioned  in  the  petition,  whereby  the  independent  school  district  of 
the  city  of  Laredo  received  no  part  of  such  fund  during  such  years. 
Since  the  apportionment  was  a  fimction  assumed  by  the  State,  to  be 
discharged  by  an  officer  acting  for  it,  we  are  of  opinion  that  the  coimty 
can  not  be  held  liable  for  his  action.  We  are  of  opinion,  therefore,  that 
the  trial  court  properly  sustained  the  demurrer  to  the  intervening  peti- 
tion of  the  trustees-of  the  school  district. 

If  the  petition  had  charged  that  the  commissioners  court  had 
diverted  this  fund  to  strictly  county  purposes,  and  that  the  county,  in 
its  quasi-corporate  capacity,  had  the  benefit  of  such  diversion,  we 
would  have  had  a  different  question, — one  to  which   the  cases  relied 
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upon  in  support  of  the  petition  would  probably  have  been  applicable. 
But  we  do  not  understand  that  the  petition  makes  such  a  case. 

The  judgment  of  the  Court  of  Civil  Appeals  is  reversed  and  that  of 
the  District  Court  is  afl&rmed. 

Reversed  and  judgment  of  District  Court  affirmed. 


JANUARY,  1902. 


Frank  Thompson,  Executor,  v.  C.  C.  Cobb  et  al. 

No.  1066.    Decided  January  9,  1902. 

1.— Power  of  Sale — Statute— Execution  Sales. 

The  power  given  in  a  mortgage  to  sell  the  land  at  any  time  after  default 
within  "lawful  hours"  was  not  affected  by  an  existing  statute  requiring  sales 
under  execution  to  be  made  within  certain  hours  on  the  first  Tuesday  in  the 
month,  though  no  other  statute  prescribed  any  lawful  hours  of  sale;  and  sale 
was  not  void  because  made  on  another  day  than  Tuesday.     (Pp.  146,  147.) 

1L — Same — **Lawful  Hours"  Construed. 

A  power  to  sell  under  mortgage  within  'lawful  hours,"  in  the  absence  of  a 
statute  prescribing  hours  for  such  sale,  meant  only  a  restriction  against  sale 
at  an  unusual  and  unreasonable  hour.     (P.  147.) 

3.— Trust  Deed— Time  of  Sale — Subsequent  Statute. 

The  power  to  enforce  a  mortgage  by  trustee's  sale  at  any  time  after  default 
was  a  right  secured  by  contract,  which  could  not  be  impaired  by  a  subsequent 
statute  requiring  such  sales  to  be  made  on  a  certain  day  of  the  month.     (P.  147.) 

4.— Trust  Deed— Ifisdesciiption  of  Note. 

Errors  in  the  description  of  the  note  secured,  in  a  mortgage  with  power  of 
sale,  did  not  render  the  sale  void  when  sufficient  description  to  identify  the 
note  was  correctly  given.     (Pp.  149,  160.) 

5. — Same. 

A  deed  of  trust  correctly  described  the  note  secured  by  its  number,  amount, 
maker,  payee,  place  of  payment,  and  rate  of  interest,  but  erroneously  as  of  even 
date  with  and  payable  one  year  from  the  date  of  the  deed  of  trust,  it  being 
dated  and  payable  two  months  earlier.  Held,  that  a  sale  by  the  trustee  under 
the  power,  supported  by  evidence  showing  that  this  was  the  note  intended,  was 
not  void.     (Pp.  148-150.) 

6. — Same — Correction  in  Equity. 

Unless  there  was  such  misdescription  of  the  note  intended  to  be  secured  as 
to  afford  no  means  of  identifying  it  as  the  one  actually  in  existence,  it  was  not 
necessary  to  resort  to  equity  to  correct  the  mistake  before  proceeding  to  sell 
under  the  power  for  enforcing  it.     (Pp.  150,  151.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an 
appeal  from  Dallas  County. 

Thompson  sued  Cobb  and  others  in  trespass  to  try  title.  Defendants 
had  judgment,  which  was  aflBrmed  on  appeal  by  plaintiff,  who  then  ob- 
tained writ  of  error. 
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McCormich  &  Spence,  for  plaintiff  in  error. — Trust  deeds  executed 
prior  to  the  Act  of  1889  (requiring  sales  under  trust  deed  to  be  made 
in  the  same  manner  as  judicial  sales)  are  not  affected  by  said  act,  nor 
by  its  re-enactment.  I'he  statute  regulating  sales  of  real  estate  under 
powers  conferred  by  deeds  of  trust  or  other  contract  liens,  has  no  appli- 
cation to  contract  remedies  for  sales  of  real  estate  given  prior  to  the 
passage  of  such  law.  A  contract  securing  to  a  creditor  a  right  to  a 
specific  remedy  whereby  he  may  enforce  a  pecuniary  obligation  without 
resort  to  the  courts,  is  not  subject  to  such  changes  as  may  lawfully  be 
made  in  the  ordinary  remedies  prescribed  by  law.  Hence  the  act  of 
the  Texas  Legislature  of  March  21,  1889,  can  not,  nor  can  its  subse- 
quent re-enactment,  be  given  effect  as  to  contract  remedies  contained 
in  deeds  of  trust  executed  before  said  act  was  operative,  in  cases  in  which 
the  remedies  prescribed  by  such  statute  differ  from  remedies  specified 
by  such  contracts.  A  contract  given  by  a  trust  deed  upon  land  to  se- 
cure indebtedness,  executed  in  1886,  remains  unaffected  by  the  act  of 
the  Texas  Legislature  of  March  21,  1889,  regulating  sales  of  land  un- 
der trust  deeds.  Such  contract  is  not  controlled  or  in  anywise  affected 
by  said  statute,  nor  by  its  re-enactment,  and  such  remedy  may  be  in- 
voked, although  it  differs  fr6m  the  remedy  and  mode  of  procedure  pre- 
scribed by  the  statute.  It  is  error  for  the  court  to  apply  the  statute 
regulating  sales  of  real  estate  under  deeds  of  trust  to  trust  deeds  exe- 
cuted prior  to  the  passage  of  said  statute.  The  term  "within  lawful 
hours''  is  not  synonymous  with  "within  lawful  sale  days,"  and  the  term 
does  not  mean  "upon  statutory  sale  days.''  Gen.  Laws  21st  Leg.,  p. 
143,  Act  of  March  21,  1889;  Rev.  Stats.,  1895,  art.  2369;  Building 
Assn.  V.  Hardy,  86  Texas,  610;  (Joddard  v.  Reagan,  8  Texas  Civ.  App., 
272;  Chandler  v.  Peters,  44  S.  W.  Rep.,  867;  Bell  v.  Williams,  66  S. 
W.  Rep.,  774. 

A  mortgage  with  power  of  sale  is  not  rendered  invalid,  nor  is  the 
trustee's  power  to  foreclose  by  sale  abrogated  by  reason  of  a  misdescrip- 
tion in  the  mortgage  of  the  note  evidencing  the  debt  secured  thereby^ 
as  to  its  date  and  date  of  maturity.  Parol  evidence  is  admissible  to 
identify  the  note  and  show  that  the  note  produced  is  the  note  referred 
to  in  the  mortgage  and  mutually  intended  by  the  parties  thereto  to  be 
secured  thereby.  The  material  inquiry  is,  does  the  debt  exist?  The 
validity  of  the  mortgage  does  not  depend  upon  the  description  of  the 
debt  contained  in  it;  and  if  the  description  in  the  mortgage,  of  the 
note  evidencing  the  debt  secured,  is  erroneous  as  to  the  date  and  date 
of  maturity  of  the  note,  parol  evidence  is  admissible  to  identify  the  note 
mutually  intended  by  the  parties  to  the  mortgage  to  be  secured  thereby^ 
and  the  record  of  such  a  mortgage,  notwithstanding  the  error,  is  con- 
structive notice  of  the  lien  to  third  parties. 

The  simultaneous  execution  and  delivery  of  two  or  more  instruments 
of  writing  between  the  same  parties,  concerning  the  same  subject  mat- 
ter, constitutes  the  contract  between  the  parties,  and  such  several  instru- 
ments should  be  looked  into  in  giving  effect  to  the  contract.    The  true 
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amount  of  a  debt  secured  by  a  mortgage — or  other  feature  of  such 
debt,  as  its  date,  rate  of  interest,  to  whom  payable,  and  maturity — 
need  not  be,  and  often  is  not,  discernible  from  the  mortgage  itself.  But 
if  there  be  such  a  reference  to  the  debt  and  to  the  party  owing  it,  as 
will  direct  inquiry,  which,  if  pursued,  will  lead  to  discovery  of  the 
truth  in  respect  to  the  matter,  the  mortgage  is  valid;  and  this  is  so, 
not  only  as  between  the  parties  themselves,  but  as  to  third  persons 
charged  by  the  record  with  notice  of  the  existence  of  such  mortgage. 

When  the  description  of  the  debt,  as  given  in  a  mortgage  with  power 
of  sale,  is  sufficient  to  direct  a  person  to  the  proper  source  of  informa- 
tion as  to  the  amoimt  of  the  incumbrance,  or  as  to  any  other  feature 
or  particular  of  the  lien  debt,  the  mortgage  will  not  be  held  invalid  on 
the  ground  of  uncertainty  in  the  description  of  the  debt  or  liability  in- 
tended to  be  secured.  Parol  evidence  is  admissible  in  such  case  to 
identify  the  debt  mutually  intended  by  the  parties  to  the  mortgage 
to  be  secured  thereby,  and  although  the  mortgage  may  recite  an  incor- 
rect date  and  date  of  maturity  of  the  note  evidencing  the  debt  secured 
thereby,  parol  evidence  is  competent  to  identify  the  real  note,  which  the 
parties  to  the  mortgage  mutually  intended  should  be  secured  thereby, 
and  this  may  be  done  without  resorting  to  a  proceeding  in  equity  to  re- 
form the  mortgage.  In  such  case  the  mortgage  needs  no  reformation, 
nor  is  the  power  of  sale  conferred  by  the  mortgage  upon  the  trustee 
taken  away  by  such  slight  clerical  error  and  misdescription  of  the  mort- 
gage debt. 

When  plaintiff,  in  trespass  to  try  title,  shows  against  defendant  a 
superior  title  from  a  common  source  to  the  land  in  controversy,  one  link 
in  plaintiff^s  chain  of  title  being  a  trust  deed,  it  is  error  in  the  trial 
judge  to  hold  such  title  invalid  and  the  trust  deed  void  because  the  de- 
scription in  the  trust  deed  of  the  debt  secured  thereby  is  erroneous  as 
to  its  date  and  maturity  and  maturity  of  semi-annual  interest,  when 
the  plaintiff  stands  ready  and  able  and  offers  to  prove  the  real  note  evi- 
dencing the  secured  debt,  which  differs  from  the  description  thereof  in 
the  mortgage  only  as  to  date  and  dates  of  maturity  of  principal  and 
interest.  It  is  error  for  the  court,  in  such  case,  to  hold  that  such  dis- 
crepancy and  misdescription  invalidates  the  trust  deed,  takes  away  the 
power  of  the  trustee  named  therein  to  sell  in  accordance  with  the  powers 
therein  granted  to  him,  and  renders  his  deed  to  plaintiff  a  nuUii^.  In 
such  case,  it  is  error  for  the  trial  court  to  direct  a  verdict  for  the  de- 
fendants. Jones  on  Mort.,  4  ed.,  chap.  9,  and  especially  sees.  343,  349, 
350,  351,  35^,  353,  354,  367;  Jones  on  Chat.  Mort.,  3  ed.,  sec.  79  et 
seq. ;  also,  sees.  85  to  98,  inclusive ;  Clement  v.  Lumber  Co.,  82  Texas, 
424,  and  authorities  therein  cited;  Paschault  v.  Cochran,  34  Fed.  Rep., 
358;  Babcock  v.  Lisk,  57  111.,  327;  McKelvain  v.  Allen,  58  Texas,  386; 
Stoughton  V.  Pasco,  13  Am.  Dec.,  72 ;  Johns  y.  Church,  12  Pick.,  557 ; 
Hall,  Adm'r,  v.  Tufts,  18  Pick.,  455;  Crews  v.  Taylor,  56  Texas,  466; 
Saunders  v.  Hartwell,  61  Texas,  686;  Schuster  v.  La  Londe,  57  Texas, 
30;  Bell  v.  Fleming's  Executors,  12  N.  J.  Eq.,  13. 
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Parties  dealing  with  lands  can  not  ignore  a  trust  deed  thereon  duly 
recorded,  and  be  held  unaffected  by  notice  of  such  trust  deed  lien,  sim- 
ply because  the  trust  deed  misdescribed  the  date  and  date  of  maturity 
of  the  note  evidencing  the  secured  debt.  Such  slight  misdescription  in 
the  trust  deed  of  the  evidence  of  the  secured  debt  is  not  fatal  to  the 
trust  deed,  nor  is  the  power  of  the  trustee  therein  named  to  sell  the 
land  thereby  annulled. 

After  the  trustee^s  foreclosure  sale  in  accordance  with  his  powers  con- 
ferred by  such  trust  deed,  it  is  competent,  in  a  suit  of  trespass  to  try 
title  by  the  purchaser  at  the  trustee's  sale,  to  show  by  parol  evidence  the 
real  debt  which  the  trust  deed  secured,  and  that  such  misdescription 
of  it  in  the  trust  deed  arose  by  mutual  and  clerical  error.  Such  mis- 
description is  not  fatal  to  the  mortgage,  but  is  sufficient  to  put  all  per- 
sons dealing  with  the  mortgaged  property  upon  notice  and  inquiry. 

As  parol  evidence  is  admissible  to  identify  the  property  secured  by 
the  mortgage,  when  the  description  thereof  in  the  instrument  is  insuffi- 
cient or  erroneous,  so  parol  evidence  is  likewise  admissible  to  identify 
the  debt  mutually  intended  by  the  parties  to  such  instrument  to  be  se- 
cured thereby,  and  a  clerical  error  in  the  mortgage  as  to  the  description 
of  the  evidence  of  the  mortgage  debt  in  respect  to  the  date  and  dates  of 
maturity  of  the  principal  and  interest  thereof,  may  be  explained  and 
corrected  by  parol  evidence,  and  this  without  a  suit  to  reform  the  mort- 
g^.  Such  an  instrument  needs  no  reformation  by  a  proceeding  in 
equity,  but  is  valid,  not  only  as  between  the  parties,  but  as  to  third  per- 
sons dealing  with  the  mortgaged  property,  charged  with  notice  of  the 
real  debt  by  the  record  of  the  mortgage.  Such  record  is  sufficient  to 
put  all  persons  on  inquiry.  Same  authorities,  and  also,  Jones  on  Chat. 
Mort,  sec.  63  et  seq.,  and  especially  sec.  61  and  authorities  there  cited ; 
1  Jones  on  Mort.,  4  ed.,  sec.  529,  and  authorities  there  cited,  also  sees. 
65,  66 ;  White  v.  Herman,  51  111.,  243 ;  80  111.,  208 ;  Use  v.  Seinsheimer, 
76  Texas,  459;  Oxsheer  v.  Watt,  91  Texas,  124;  Avery  v.  Popper,  92 
Texas,  337;  Brown  on  Parol  Ev.,  sec.  610,  and  cases  cited. 

Oohb  dk  Avery  and  YfaiU  &  Aldredge,  for  defendants  in  error. — ^Where 
a  deed  of  trust  provides  that  a  sale  by  the  trustee  therein  shall  be  made 
at  the  court  house  door  "within  lawful  hours,**  such  sale  must  be  made 
on  the  first  Tuesday  in  some  month  between  the  hours  of  10  o'clock 
a.  m.  and  4  o'clock  p.  m. 

When  a  deed  of  trust  provides  that  sale  thereunder  may  be  made  by 
the  trustee  at  the  request  of  the  holder  of  the  note  described  therein, 
the  sale  can  be  made  only  at  the  request  of  the  holder  of  that  particular 
note,  and  if  made  at  the  request  of  any  other  person,  the  sale  is  void, 
and  it  is  not  sufficient  to  authorize  the  sale  that  is  made  at  the  request 
of  the  holder  of  another  note  made  by  the  maker  of  the  deed  of  trust 
and  not  described  in  said  deed  of  trust.  13  Am.  and  Eng.  Enc.  of 
Law,  221  (term  Legal  or  Lawful) ;  26  Am.  and  Eng.  Enc.  of  Law, 
897;  Magee  v.  Burch,  18  S.  W.  Rep.,  1078. 
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In  an  action  at  law  of  trespass  to  try  title,  for  possession  of  land, 
with  only  the  usual  allegations  in  such  actions,  where  plaintiff  claims 
title  through  a  sale  made  by  a  trustee  under  a  deed  of  trust  which  par- 
ticularly describes  the  note  intended  to  be  secured  by  giving  its  date 
and  date  of  maturiiy  and  rate  of  interest,  and  also  certain  interest 
coupons  by  date,  dat^  of  maturiiy,  etc.,  the  plaintiff  can  not  introduce 
parol  evidence  to  show  that  such  description  was  wrong  and  was  given 
by  mistake,  and  that  the  intention  of  the  parties  was  to  secure  a  differ- 
ent note  with  different  date  and  date  of  maturity  and  with  different 
interest  coupons;  and  especially  is  this  true  where  the  maker  of  the 
deed  of  trust  is  not  a  party  to  the  suit,  and  there  are  no  allegations 
of  mistake,  intention,  etc.  Clark  v.  Gregory,  87  Texas,  189;  Jones  on 
Chat.  Mort.,  sees.  63,  88;  Jones  on  Mort.,  sees.  97,  1464;  FoUett  v. 
Heath,  16  Wis.,  665;  Edgell  v.  Stanford,  3  Vt,  202;  Jewett  v.  Preston, 
27  Me.,  400;  Bramhall  v.  Flood,  41  Conn.,  68;  Dalton  v.  Bainey,  75 
Texas,  616;  Fuller  v.  O'Neal,  69  Texas,  360;  2  Perry  on  Trusts,  sec, 
783. 

Where  a  deed  of  trust  provides  that  upon  failure  to  pay  an  interest 
coupon  attached  to  the  secured  note,  the  holder  of  the  note  shall  have 
the  right  to  have  the  land  sold  by  the  trustee,  and  such  failure  to  pay 
occurred  more  than  ten  years  ago,  then  no  such  sale  can  be  made,  and 
such  right  becomes  a  stale  demand  and  is  barred  by  limitation  and  laches. 
Gardner  v.  Terry,  12  S.  W.  Rep.,  888;  Bush  v.  White,  85  Mo.,  339; 
Smith  V.  Pate,  91  Texas,  596;  Goldfrank  v.  Young,  64  Texas,  437. 

Where  a  great  many  years  have  elapsed  since  the  maturity  of  a  note 
and  no  interest  has  been  paid  for  over  ten  years,  the  debt  is  presumed 
to  be  satisfied,  and  no  sale  can  be  made  by  a  trustee  in  a  deed  of  trust 
given  to  secure  the  note.  Johnson  v.  Lockhart,  50  S.  W.  Rep.,  955; 
Walker  v.  Emerson,  20  Texas,  712;  Nevitt  v.  Bacon,  32  Miss.,  227; 
Cape  Girardeau  Co.  v.  Harbison,  58  Mo.,  96;  8  Am.  and  Eng.  Enc.  of 
Law,  1  ed.,  197. 

The  foreclosure  of  deeds  of  trusts  by  a  trustee  out  of  court  is  not 
favored  by  the  courts.  Fuller  v.  O'Neal,  69  Texas,  350;  Perry  on 
Trusts,  sec.  783. 

In  the  case  at  bar  the  deed  of  trust  authorized  a  sale  only  upon  fail- 
ure to  pay  a  certain  note  falling  due  September  20,  1888,  or  certain 
coupons  falling  due  September  20th  and  March  20th  each  year.  No 
such  note  or  coupons  were  held  by  plaintiff,  but  he  claimed  the  right 
to  sell  for  default  in  payment  of  a  different  note  and  coupons,  which 
he  claims  ought  to  have  been  described  in  the  deed  of  trust.  We  sub- 
mit that  he  could  not  make  this  sale,  although  he  might  have  had  the 
right  to  foreclose  through  the  courts  upon  proper  allegations,  proof,  etc. 

On  the  question  of  the  exclusion  of  the  parol  evidence  offered  by 
plaintiff,  we  do  not  find  it  necessary  to  either  admit  or  deny  the  broad 
propositions  laid  down  by  plaintiff  in  his  brief.  We  think  the  ques- 
tion to  be  decided  here  is  embraced  in  much  narrower  limits.  Neither 
do  we  think  the  authorities  cited  by  plaintiff  are  in  point  on  this  ques- 
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tion.  They  are  all  authorities  on  what  may  be  proved  in  equitable 
foreclosure  suits  under  proper  allegations  and  with  proper  parties  before 
the  court,  and  do  not  apply  to  this  case.  The  question  here  presented 
is  whether  this  evidence  was  admissible  in  this  action  at  law  of  trespass 
to  try  title,  and  with  only  these  allegations  and  parties  before  the  court. 
Whether  it  would  have  been  admissible  in  some  other  form  of  action 
or  under  other  circumstances,  need  not  be  discussed. 

If  the  judgment  below  is  aflSrmed,  the  following  need  not  be  consid- 
ered. But  if  the  judgment  is  reversed,  it  shoidd  be  considered  and  an 
opinion  given  for  the  guidance  of  the  court  below  in  another  trial,  as 
these  questions  are  raised  by  the  pleadings  and  evidence  and  must  be 
decided.  The  deed  of  trust  provides  that  upon  failure  to  pay  any  inter- 
est coupon  therein  mentioned,  the  whole  debt  may  be  declared  due  and 
the  holder  of  the  note  might  have  the  land  sold  by  the  trustee  at  once. 
The  first  coupon  mentioned  in  the  deed  of  trust  fell  due  March  20,  1887, 
and  the  fijst  coupon  attached  to  the  note  held  by  plaintiff,  fell  due  Jan- 
uary 19,  1887.  Plaintiff  claimed  that  neither  of  these  coupons  was 
paid.  The  note  described  in  the  deed  of  trust  fell  due  September  20, 
1888,  and  the  note  held  by  plaintiff  became  due  July  19,  1888.  The 
sale  by  the  trustee  occurred  June  1,  1898.  We  submit  that  no  valid 
sale  coold  be  made  by  the  trustee  after  the  lapse  of  ten  years  from  the 
time  the  right  to  sell  first  arose.  This  point  has  never  been  decided 
by  our  courts,  so  far  as  we  know.  It  has  never  been  decided  that  the 
right  to  sell  was  never  lost.  It  seems  to  be  against  the  policy  of  our 
law  to  so  hold,  as  we  have  a  period  of  limitation,  prescribed  for  every 
form  of  action.  It  ought  not  to  be  held  that  such  a  sale  could  be  made 
after  the  lapse  of  ten,  twenty,  or  even  a  hundred  years.  As  ten  years 
is  our  longest  statute  of  limitations,  this  should  be  at  least  the  limit 
of  such  sales.  No  prudent  man  wiU  buy  at  sales  under  these  old  deeds 
of  trust,  and  allowing  them  to  be  made,  is  practically  giving  the  security 
to  the  creditor  for  an  old  barred  and  worthless  debt. 

In  Qoldfrank  v.  Young,  64  Texas,  432,  it  was  held  that  equity  woxdd 
not  enjoin  a  sale  under  a  deed  of  trust  upon  the  simple  fact  that  the 
note  secured  was  more  than  four  years  past  due.  In  that  case,  only 
ten  days  more  than  four  years  had  elapsed,  the  semi-annual  interest 
had  been  paid  up  within  two  years  before  the  suit  was  brought,  and  there 
was  no  claim  that  the  debt  was  unjust,  or  had  been  paid,  or  was  dis- 
puted. In  that  case.  Judge  Stayton  says:  *Tn  cases  of  this  character 
the  rules  in  equity  applicable  to  laches  and  stale  claim  would  doubtless 
have  their  proper  effecf  If  this  means  anything,  it  means  that  there 
are  cases  in  which  no  sale  could  be  made  owing  to  lapse  of  time.  We 
submit  that  the  case  at  bar  requires  the  application  of  laches  and  stale 
claim,  as  mentioned  by  Judge  Stayton,  and  these  forbid  the  sale. 

The  fact  that  the  principal  of  the  note  did  not  fall  due  until  within 
ten  years  before  the  sale,  can  not  affect  this  question  in  this  case.    When 
the  principal  fell  due,  the  creditor  was  not  bound  to  have  the  land 
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sold.  He  could  have  it  sold  or  not  at  his  option.  So  when  the  first 
interest  coupon  fell  due,  he  had  a  right  to  have  the  land  sold  or  not  at 
lus  option.  This  right  was  perfect  long  before  the  principal  of  the 
note  fell  due,  and  was  neither  increased  nor  diminished  by  that  fact. 
The  true  question  is,  when  did  the  right  to  sell  first  arise  and  when  was 
it  lost?  In  this  case  this  right  to  ^11  arose  more  than  ten  years  before 
the  sale,  and  we  submit  that  it  was  lost  before  the  sale  occurred. 

After  the  lapse  of  a  great  many  years  without  the  payment  of  interest 
or  recognition  of  the  debt,  it  is  presumed  to  be  paid  and  satisfied.  With 
this  presumption  in  force,  a  sale  under  the  deed  of  trust  ought  not  to  be 
allowed,  as  it  must  necessarily  result  in  a  ruinous  sacrifice  of  the  prop- 
erty, as  no  one  will  buy  under  the  circumstances.  The  authorities  we 
cite  may  not  be  directly  in  point,  but  the  principles  they  announce  sup- 
port our  contentions. 

WILLIAMS,  Associate  Justice. — ^This  was  an  action  of  trespass 
to  try  title  brought  by  plaintiff  in  error,  as  executor  of  the  estate  of 
James  Thompson^  deceased,  to  recover  of  defendants  in  error  the  land 
in  controversy.  Judgment  was  rendered  for  the  defendants  in  the 
District  Court  and  aflBrmed  in  the  Court  of  Civil  Appeals.  The  plain- 
tiff claimed  through  a  deed  of  trust  executed  by  W.  P.  Ellison  to  F.  L. 
Irvine,  trustee,  September  20,  1886,  to  secure  a  note  given  by  Ellison 
to  James  Thompson,  and  a  deed  from  F.  W.  Angell,  substitute  trustee 
thereunder,  to  plaintiff,  as  executor  of  the  will  of  the  beneficiary,  exe- 
cuted in  pursuance  of  a  sale  of  the  property,  made  Wednesday,  June 
1,  1898.  The  sale  was  held  void  by  the  court  below  and  the  judgment 
for  the  defendants  resulted. 

The  objections  to  th^  trustee's  sale  are  two:  (1)  That  it  was  made 
on  Wednesday  instead  of  the  first  Monday  in  the  month;  (2)  that  no 
such  note  as  that  described  in  the  deed  of  trust  was  in  existence  at 
the  time  of  sale,  and  hence  there  was  no  power  of  sale  in  the  trustee. 

The  first  objection  is  based,  firstly,  upon  the  language  of  the  deed 
of  trust  requiring  the  sale  to  be  made  within  ^lawful  hours,"  the  con- 
tention being  that,  as  there  was  then  in  force  no  statute  fixing  the 
hours  for  sales  of  real  estate,  except  that  requiring  sales  under  execu- 
tion to  be  made  within  certain  hours  on  the  first  Tuesday  in  the 
month,  the  deed  had  reference  to  that  provision  and  only  authorized 
a  sale  within  those  hours  on  that  day;  and  secondly,  upon  the  statute 
subsequently  passed  requiring  sales  under  trust  deeds  to  be  made  as 
sales  under  execution,  the  proposition  here  being  that  as  the  deed  fixed 
no  definite  time  at  which  the  sale  should  take  place,  the  Legislature 
had  power  to  prescribe  one  even  after  its  execution. 

The  deed  authorized  the  sale  to  be  made  "at  any  time"  after  default, 
^^within  lawful  hours,"  no  reference  being  made  to  the  law  r^ulating 
execution  sales  nor  to  any  particular  day.  The  notice  to  be  given  and 
the  place  where  the  sale  is  to  take  place  are  carefully  stated  in  the 
deed,  and,  if  it  had  been  the  purpose  of  the  parties  to  require  the 
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sale  to  be  made  on  a  particular  day,  they  would  probably  have  speci- 
fied it  If  the  words  ^'lawful  hours''  could  be  held  to  refer  to  such 
time  of  the  day  as  was  prescribed  by  a  statute,  not  referred  to,  for 
sales  of  a  different  kind,  it  would  not  follow  that  those  hours  in  a 
particular  day  were  meant.  The  sole  limitation  upon  the  power  to 
sell  at  any  time  is  the  requirement  that  it  be  done  within  lawful  hours ; 
and  if  this  were  held  to  mean  the  hours  between  10  and  4  prescribed 
by  statute,  a  further  one  fixing  a  certain  day  could  not  be  added  by 
construction.  But  we  are  not  prepared  to  hold  that  the  parties  had 
reference  to  the  statute  at  all.  They  were  providing  by  contract  for  a 
sale  in  accordance  with  a  power  defined  in  the  deed  itself,  and  ex- 
pressed no  intention  that  the  statute  in  existence,  regulating  sales  un- 
der l^al  process,  should  in  any  way  affect  the  exercise  of  the  power. 
The  language  employed  means  no  more  than  that  the  sale  should  be 
made  at  an  hour  when  it  would  be  lawful  to  make  such  a  sale  as  that 
provided  for.  A  trustee,  in  executing  such  a  power,  coxdd  not,  con- 
sistently with  principles  of  equity,  cause  a  sacrifice  of  the  property  by 
selling  at  an  unusual  and  unreasonable  hour;  and  it  was  against  such 
injuries  as  this  the  provision  was  probably  directed. 

Nor  can  it  be  held  that  the  subsequent  statute  restricted  the  power 
of  the  trustee  and  required  the  sale  to  be  made  on  the  first  Tuesday  in 
the  month.  The  effect  of  the  statute  upon  deeds  of  trust  executed 
before  its  enactment  was  considered  in  the  case  of  the  International 
Building  and  I/oan  Association  v.  Hardy,  86  Texas,  610.  The  deed 
there  in  question  required  a  notice  differing  from  that  prescribed  by 
the  subsequently  enacted  statute;  and  the  question  was  whether  or 
not  the  statute  so  applied  as  to  require  the  notice  prescribed  by  it  to  be 
given.  It  would  seem  that  both  the  statute  and  the  deed  could  have 
been  complied  with,  but  it  was  held  in  effect  that  it  was  not  in  the 
power  of  the  Legislature  to  take  away  the  right  of  the  parties  created 
by  the  contract  to  have  the  property  sold  upon  the  terms  and  condi- 
tions and  in  the  manner  which  they  had  agreed  upon. 

The  gist  of  that  decision  is  that  the  parties,  by  their  contract,  had 
acquired  the  right  to  have  the  property  sold  by  complying  with  the 
provisions  of  the  deed;  that  this  constituted  a  part  of  the  obligation 
of  tie  contract  which  could  not  be  impaired  by  subsequent  legislation, 
and  that  the  imposition  of  additional  conditions  upon  the  exercise  of 
the  right  would  be  such  an  impairment.  The  principles  there  laid 
down  control  this  case.  By  omitting  to  fix  a  day  upon  which  the 
sale  should  be  made  and  empowering  the  trustee  to  sell  at  any  time, 
the  parties  gave  him,  as  their  common  agent,  a  discretion  to  select  a 
day  when,  in  his  judgment,  the  sale  could  be  made  to  the  best  ad- 
vantage of  all  concerned.  Hess  v.  Dean,  66  Texas,  668.  It  was  their 
right  to  have  this  done  in  accordance  with  their  contract  "at  any  time" 
after  default.  The  statute,  if  held  to  take  away  the  power  to  make 
it  at  any  other  time  than  on  the  first  Tuesday  in  the  month,  would 
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not  only  add  an  additional  condition^  but  would  restrict  the  power 
defined  in  the  deed  and  the  consequent  rights  of  the  parties  to  it. 

The  second  objection  to  the  trustee's  sale  is  the  one  which  was  sus- 
tained by  the  Court  of  Civil  Appeals.  It  grows  out  of  a  misdescrip- 
tion in  the  deed  of  trust  of  the  note  secured  by  it.  The  description 
of  the  note  therein  was  that  it  was  No.  16,  of  even  date  with  the  deed, 
for  the  principal  sum  of  $700,  made  by  W.  P.  Ellison,  payable  to  the 
order  of  James  Thompson,  at  the  First  National  Bank,  Davenpori;, 
Iowa,  two  years  after  date,  with  interest  at  12  per  cent  per  annum, 
payable  semi-annually  on  the  20th  days  of  March  and  September 
(according  to  the  terms  of  four  interest  coupons  thereto  annexed), 
with  agreement  for  maturity  of  the  whole  at  the  option  of  the  holder, 
upon  default  in  payment  of  any  installment.  It  was  shown  that  at 
date  of  sale  Thompson's  estate  owned  no  note  answering  all  of  the 
particulars  given  in  the  deed,  but  plaintiflE  produced  a  note  which  cor- 
responded with  the  deed  in  every  respect,  except  that  it  bore  date  Jidy 
19,  1886,  instead  of  September  20,  1886,  the  date  of  the  deed,  and 
was  payable  two  years  from  its  date  instead  of  two  years  from  the 
date  of  the  deed,  and  the  interest  coupons  were  payable  on  the  19th 
days  of  January  and  July  instead  of  the  20th  days  of  September  and 
March,  as  stated  in  the  deed. 

Plaintiflf  offered  to  show  that  this  was  the  only  note  ever  executed 
by  Ellison  to  Thompson  and  was  the  one  intend^  to  be  secured,  and 
that  the  statement  in  the  deed  of  the  date  and  times  of  payment  of 
the  principal  and  coupons  was  due  to  a  mistake  of  the  draughtsman. 
This  was  excluded  and  the  deed  held  insuflBcient  to  support  the  action 
of  the  trustee. 

The  view  taken  by  the  district  judge  and  the  Court  of  Civil  Ap- 
peals was  that,  until  the  mistake  had  been  corrected  by  proper  pro- 
ceeding in  equity  to  reform,  the  trustee  had  no  power  to  sell,  and  the 
note  offered  would  not  support  plaintiff's  claim  of  title  under  the  deed 
of  trust.  It  may  be  that  this  would  be  true  had  there  been  in  the 
deed  of  trust  such  a  total  misdescription  of  the  note  intended  to  be 
secured  that  it  would  afford  no  means  of  identifying  that  actually  in 
existence.  The  cases  relied  on  to  support  the  judgment  are  Follett 
V.  Heath,  15  Wis.,  601;  Jewett  v.  Preston,  27  Me.,  405;  Bramhall  v. 
Flood,  41  Conn.,  68. 

In  the  case  first  cited,  the  mortgage  was  given  to  secure  a  note  for 
$530,  dated  November  16,  1858,  payable  one  year  after  date.  The 
note  relied  on  to  support  it  was  for  $660,  dated  March  15,  1859,  and 
payable  thirty  days  after  date.  It  was  held  that  it  could  not  be 
shown,  in  an  action  involving  title  to  the  mortgaged  property,  that 
the  note  produced  was  the  one  intended  to  be  secured,  for  the  reason 
that  the  evidence  was  in  writing  and  gave  no  description  of  the  note 
relied  on  and  could  not  be  varied  by  parol. 

In  the  second  case,  the  mortgage  recited  two  notes,  one  for  $500 
and  one  for  $700,  of  given  dates.    The  only  evidence  of  the  existence 
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of  any  notes  held  by  the  mortgagee  was  of  three  notes,  one  for  $800^ 
one  for  $1000,  with  a  credit  indorsed  of  $500,  and  one  for  $700,  none 
of  which  corresponded  in  date  with  those  mentioned  in  the  mortgage. 
The  court  decided  against  the  mortgagee  on  the  ground  that  the  mort- 
gage had  never  been  delivered,  and  then  referred  to  the  state  of  the 
evidence  as  a  further  diflScidty  in  the  way  of  enforcing  it.  It  does 
not  appear  that  any  attempt  was  made  to  show  that  either  of  the  notes 
actually  held  by  the  mortgagee  was  intended  to  be  secured  by  the 
mortgage,  and  it  must  be  conceded  that  there  would  have  been  diflB- 
culty  in  making  the  mortgage  apply  to  any  two  of  the  three  notes. 
This  case  did  not,  therefore,  involve  the  question  now  before  us,  and 
besides,  the  question  there  before  the  court  was  not  definitely  decided. 

Barrovirs  v.  Turner,  50  Maine,  127,  was  a  case  in  which  a  note,  sub- 
sequent in  date  to  the  mortgage,  was  produced  differing  in  all  particu- 
lars from  those  given  in  the  mortgage,  and  it  was  held  that  such  note 
would  not  support  the  mortgage  without  proof  that  it  was  given  in 
renewal  of  that  described. 

Bramhall  v.  Flood,  41  Connecticut,  68,  has  no  application  here. 
The  mortgage  in  that  case  was  held  void  as  against  creditors  of  the 
mortgagor,  under  a  rule  existing  in  that  State  and  said  to  be  excep- 
tional, by  which  such  instruments,  in  order  to  affect  creditors,  are  re- 
quired to  describe  the  debt  secured  with  accuracy  and  certainty.  The 
effect  of  the  mortgage  as  between  the  parties  was  not  considered,  nor 
do  the  facts  bear  such  resemblance  to  those  of  this  case  as  to  make  the 
decision  of  any  value  in  determining  the  question  before  us. 

It  may  be  conceded  that  the  Wisconsin  case  and  the  second  case 
from  Maine  were  correctly  decided.  The  notes  produced  differed  from 
those  described  in  the  mortgage  in  all  of  the  particulars  given  in  the 
latter  instruments  to  identify  the  debt  secured.  There  were,  there- 
fore, in  the  mortgages  no  circumstances  specified  by  which  the  notes 
produced  coxdd  be  identified  as  the  ones  secured,  after  rejecting  the 
particulars  in  which  the  mortgage  differed  from  the  notes  held  by  the 
mortgagee.  This  distinction  is  sharply  drawn  in  the  subsequent  case 
of  Paine  v.  Benton,  32  Wisconsin,  495,  where  the  mortgage  described 
a  note  by  many  particulars,  among  which  were  the  statements  that 
it  was  executed  "on  or  about"  the  8th  day  of  August,  1867,  and  payable 
on  or  before  one  year  from  date.  The  note  produced  bore  date 
August  6,  1867,  and  was  payable  on  or  before  the  Ist  day 
of  September,  1868,  about  twenty-five  days  more  than  a  year  from  ite 
date.  In  all  other  respects,  it  corresponded  with  the  note  described 
in  the  mortgage.  Chief  Justice  Dixon  said :  "The  rule  in  Follett  v. 
Heath  is  not  to  be  extended  beyond  the  facts  in  the  case  then  before 
the  court.  The  facts  there  were  that  the  mortgage  gave  a  totally  false 
description  of  the  note  intended  to  be  secured  or  which  was  so  claimed." 
After  arguing  that  what  were  claimed  in  the  case  before  him,  to  be 
misdescriptions  were  really  not  such,  he  proceeds:  "Nor  is  it  indis- 
pensable that  all  the  facte  stated  or  particulars  of  description  given 
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should  precisely  correspond  with  the  instrument  for  the  security  of 
which  the  mortgage  is  executed.  The  maxim,  ^falsa  demonstratio  non 
nocet/  applies;  and  if  to  a  description  already  adequate  and  suflBcient 
to  point  out  with  convenient  certainty  the  note  intended  to  be  secured^ 
there  be  added  that  which  is  inapt  and  erroneous,  the  latter  will  not 
vitiate  the  former."  With  reference  to  the  admissibility  of  parol  evi- 
dence  to  identify  the  debt,  the  same  opinion  says:  ^The  case  of  Fol- 
lett  V.  Heath  only  holds  that  such  proof  is  inadmissible  in  an  action  ai 
law,  when  the  note  produced  is  totally  variant  from  that  described  in 
the  mortgage.  It  is  well  settled,  where  the  note  agrees  in  some  re- 
spects with  that  described  in  the  mortgage,  though  it  differs  in  others,, 
that  it  may  be  proved  by  parol  to  be  the  note  intended  to  be  described 
in  the  mortgage."  That  tiiis  is  the  true  rule,  when  the  mortgage  cor- 
rectly  gives  sufficient  particulars  to  enable  the  court  by  the  applica- 
tion of  them,  to  identify  the  instrument  produced,  after  rejecting  the 
false  particulars,  is  recognized  without  conflict  in  a  great  number  of 
authorities  in  which  almost  every  variety  of  mistake  in  description  is- 
found.  Sweetser  v.  Lowell,  33  Me.,  446;  Bourne  v.  Littlefield,  29  Me.^ 
302;  Williams  v.  Hilton,  35  Me.,  554;  Partridge  v.  Swazey,  46  Me.^ 
414;  Johns  v.  Church,  12  Pick.,  557;  Hall  v.  Tufts,  18  Pick.,  455; 
Pierce  v.  Parker,  4  Mete.,  80;  Jackson  v.  Bowen,  7  Cow.,  13;  Boody 
V.  Davis,  20  N.  H.,  140;  McKinster  v.  Babcock,  26  N.  Y.,  378;  Hurd 
V.  Eobinson,  11  Ohio  St.,  232. 

The  principle  is  clearly  applicable  here.  Many  circumstances  are 
given  in  the  mortgage  by  which  the  note  secured  may  be  known.  The 
number  itself  removes  aU  doubt  as  to  its  identity  when  it  is  ascertained* 
that  there  was  but  one  note;  and  all  the  other  numerous  particulars^ 
agree  vidth  the  note  produced  except  the  date  and  times  of  payment,, 
the  errors  in  which  flowed  naturally  from  the  erroneous  recital  that 
the  note  was  of  even  date  with  the  mortgage.  These  errors  are  to  be 
rejected  and  the  note  identified  by  the  remainder  of  the  description^ 
there  being  enough  for  the  purpose ;  and  parol  evidence  is  admissible,  if 
indeed  it  be  necessary,  for  the  purpose  of  identification. 

It  is  urged  that,  while  the  rule  may  be  as  stated  in  proceedings  in 
court  to  foreclose  a  mortgage,  it  can  not  be  applied  in  a  case  like  the 
present  in  which  the  plaintiff  in  trespass  to  try  title  relies  on  a  sale, 
under  the  mortgage  containing  the  misdescription,  made  by  a  trustee 
out  of  court;  that,  while  a  court,  upon  proof  of  the  facts,  might  enforce 
the  mortgage,  the  trustee  would  have  no  power  to  enforce  it  vidthout 
a  previous  reformation.  The  authorities,  in  effect,  answer  this  con- 
tention. Many  of  them  were  actions  at  law  of  trover  or  replevin  in. 
which  the  mortgagee  had  taken  possession  of  the  property  upon  breach 
of  the  condition  of  the  mortgage  and  set  it  up  in  support  of  his  title; 
and  the  question  thus  came  up  without  any  effort  to  procure  either  a 
reformation  or  a  foreclosure  in  court.  If  the  mortgagee,  under  a 
mortgage  containing  an  erroneous  description  of  the  debt,  may  thus^ 
assert  his  right  without  reformation,  it  is  difficult  to  see  why  a  trustee^ 
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acting  as  the  agent  chosen  by  both  parties,  may  not  enforce  it  in  the 
manner  prescribed  in  it.  His  power  comes  from  the  deed  of  trusty 
properly  construed  with  the  aid  of  facts  l^ally  admissible  in  explana- 
tion of  it.  When  the  deed,  considered  with  these  facts,  is  found  to 
.  secure  a  particular  note,  by  the  same  process  the  power  to  sell  is  estab- 
lished, because  it  is  given  to  enforce  the  payment  of  such  note.  The 
power  to  sell  existing  and  being  duly  followed,  the  sale  could  not  be 
void.  If  such  uncertainty  as  to  the  existence  of  a  debt  secured  by 
such  a  deed  should  arise  as  to  create  doubts  in  the  minds  of  intending 
purchasers  and  embarrass  the  sale  and  threaten  a  sacrifice  of  the  prop- 
erty, relief  might  be  found  in  equity  against  such  a  consequence,  where 
the  mortgagor  could  not  otherwise  protect  himself.  Such  complica- 
tions would  not  necessarily  arise,  but  could  ordinarily  be  easily 
avoided;  and  hence  the  danger  of  their  occurrence  could  furnish  no 
reason  for  holding  a  sale  absolutely  void.  No  one  but  the  debtor  or 
those  succeeding  to  his  rights  would  have  cause  to  complain  of  any 
such  injurious  result  that  might  flow  from  a  sale;  and  therefore  they 
alone  should  be  heard  to  complain  by  application  to  stay  or  set  it 
aside;  whereas  if  the  sale  were  held  void,  the  consequence  would  be 
that  trespassers  and  other  third  parties  could  defeat  it  in  any  proceed* 
ing  in  which  it  might  come  up. 

Our  conclusion  is  that  the  court  erred  in  excluding  the  evidence 
offered.  It  is  contended  in  argument  that  by  lapse  of  time  after  de- 
fault in  payment  and  before  the  sale,  the  claim  had  become  stale 
and  the  power  to  sell  had  ceased,  and  we  are  urged  to  so  hold.  The 
question  has  not  been  tried  in  the  court  below  and  is  not  properly  up 
for  decision  now. 

Reversed  and  remanded. 


Wabbbn  W.  Moobe  v.  C.  K.  Bell,  Attorney-General. 

No.  1063.    Decided  January  13,  1902. 

Iw— Railroad  Commiaiion  Law— -Prosecntioii  for  VioUtton— Attorney-General — 
District  Attorney. 
The  inBtitution,  prosecution,  and  management  of  all  suits  for  penalties 
against  railroads  for  the  violation  of  provisions  of  the  Railroad  Commission 
Law  are  committed  exclusively  to  the  commission  and  to  the  Attorney -General; 
and  a  district  or  county  attorney  has  no  authority  to  institute  a  suit  of  this> 
class,  nor  to  appear  in  or  prosecute  it  except  by  request  of  the  Railroad  (Com- 
mission. Sec.  2,  art.  10,  Const.*  Amendment  of  1890;  Rev.  Stats.,  arts.  4668,. 
4677,  4679.     (Pp.  153-166.) 

2w— Same— Constitntion. 

Section  21,  article  5,  of  the  Constitution  does  not  confer  on  district  or 
county  attorneys  the  right  to  represent  the  State  in  all  suits  in  the  district 
court;  and  the  amendment  to  section  2,  article  10,  empowers  the  Legislature 
to  confer  upon  the  agencies  created  by  it  powers  which  were,  before  the  adoption 
of  the  amendment,  vested  in  other  officers  by  the  Constitution.     (Pp.  156,  167.) 
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8. — Same— Fees. 

The  district  attorney  of  Travia  County  was  not  entitled  to  commissions  on 
penalties  recovered  in  suits  by  the  State,  prosecuted  by  the  Attorney-General 
under  direction  of  the  Railroad  Commission,  for  violation  of  its  regulations  by 
railroad  companies.     (Pp.  162-157.) 

Original  application  for  the  writ  of  mandamus  against  the  Attor- 
ney-General of  the  State. 

Warren  W,  Moore,  relator,  in  pro  per. 

C.  K,  Bell,  Attorney-General,  in  pro  per.,  and  T.  3.  Reese,  Assistant 
Attomey-Greneral,  for  respondent, 

BROWN,  Associate  Justice. — This  is  an  original  suit  in  this  court 
seeking  a  mandamus  against  the  respondent,  C.  K.  Bell,  Attorney-Gen- 
eral of  the  State,  to  compel  him  to  pay  over  to  the  relator  certain 
moneys  alleged  to  be  in  the  hands  of  the  respondent  and  claimed  to 
belong  to  the  relator.  The  petition  alleges  in  substance  that  at  the 
date  of  the  collections  made  in  the  several  cases  stated,  the  relator  was 
and  is  now  district  attorney  for  the  judicial  district  which  embraces 
Travis  County,  and  that  C.  K.  Bell  was  then  and  is  now  the  Attomey- 
(Jeneral  of  the  State  of  Texas.  It  is  alleged  that  the  Attorney-Gen- 
eral of  the  State,  at  the  request  of  the  Railroad  Commission  of  Texas, 
instituted  a  number  of  suits  in  the  District  Court  of  Travis  County 
against  the  Texas  &  New  Orleans  Railroad  Company  to  recover  of  that 
corporation  penalties  incurred  by  it  for  refusing  to  permit  a  person 
authorized  by  the  Railroad  Commission  of  Texas  to  examine  its  books 
and  papers;  that  all  of  said  suits  were  consolidated  and  tried  as  one 
case,  which  resulted  in  a  judgment  for  the  State  of  Texas  in  the  sum 
of  $2500,  which  sum,  with  interest  to  the  amount  of  $67.50,  was  col- 
lected by  the  said  Attorney-General,  the  respondent  herein. 

It  is  also  alleged  that  at  the  instance  of  the  Railroad  Commission  of 
Texas,  the  Attorney-General  instituted  in  the  District  Court  of  Travis 
Counly  a  suit  in  the  name  of  the  State  of  Texas  v.  The  Houston  East 
&  West  Texas  Railway  Company  to  recover  of  it  penalties  incurred  by 
the  corporation  in  charging,  demanding,  and  collecting  from  one  per- 
son less  compensation  than  it  charged  another  person  for  like  and  con- 
temporaneous service;  that  said  suit  was  tried  and  resulted  in  a  judg- 
ment in  favor  of  the  State  of  Texas  for  the  sum  of  $1500,  which  judg- 
ment the  respondent,  the  Attorney-General,  collected  and  received  for 
the  State  of  Texas. 

Relator  alleges  that  he  was  district  attorney  for  the  said  district  dur- 
ing the  pendency  of  the  said  suits ;  that  he  informed  the  Attorney-Gen- 
eral that  he,  the  relator,  as  district  attorney,  claimed  the  right  exclu- 
sively to  represent  the  State  of  Texas  in  all  suits  pending  or  that  might 
hereafter  be  brought  by  the  State  of  Texas  in  the  District  Court  of 
Travis  County,  and  that  the  relator  would  claim  the  fees  to  which  he 
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would  be  entitled  in  the  event  he  represented  the  State  in  the  said  pro- 
ceedings; but  the  respondent  denied  the  right  of  the  relator  to  repre- 
sent the  State  in  the  aforesaid  suits  and  insisted  that  he,  the  respondent^ 
had  the  right,  as  Attorney-General,  to  bring  and  prosecute  said  suits 
in  the  name  of  the  State  of  Texas,  but  he  informed  relator  that  after 
he  had  collected  the  moneys  recovered  from  the  said  defendants,  if  suc- 
cessful, he,  the  respondent,  would  reserve  in  his  hands  said  fees  "until 
the  right  of  the  relator  to  the  same  could  be  ascertained  and  deter- 
mined." It  is  also  alleged  that  the  Attorney-General  has  paid  into 
the  treasury  of  the  State  all  of  the  said  moneys  except  the  sum  of 
$586.75,  which  he  is  holding  to  await  the  determination  of  the  rights 
of  the  relator  therein.  It  is  alleged  that  the  relator,  as  district  attor- 
ney, was  entitled  to  the  sum  of  $586.75,  which  is  in  the  hands  of  the 
Attorney-General;  that  he  is  entitled  to  $50  for  each  penalty  recovered 
and  10  per  cent  of  the  remainder  of  the  amount  collected,  making  the 
sum  so  reserved  by  the  respondent  The  relator  alleges  that  he  did  not 
make  a  motion  in  the  District  Court  of  Travis  County  to  be  allowed 
to  take  charge  of  the  litigation  in  the  cases  mentioned  because  respond- 
ent agreed  that  he  would  waive  the  failure  of  the  relator  to  make  such 
motion  and  have  the  right  of  the  relator  to  the  fees  herein  claimed 
determined.  It  is  prayed  that  the  court  shall  adjudge  a  writ  of  man- 
damus against  the  Attorney-General,  C.  K.  Bell,  requiring  him  to  pay 
over  to  the  relator  the  said  sum,  $586.75,  and  for  proper  and  equitable 
relief. 

The  respondent,  C.  K.  Bell,  Attomey-Gteneral,  filed  a  general  de- 
murrer to  this  petition,  upon  which  this  case  was  submitted. 

In  1890,  the  people  of  Texas  adopted  the  following  amendment  to 
section  2,  article  10,  of  the  Constitution:  "Railroads  heretofore  con- 
structed or  which  may  hereafter  be  constructed  in  this  State  are  hereby 
declared  public  highways  and  railroad  companies  common  carriers. 
The  Legislature  shall  pass  laws  to  regulate  railroad  freight  and  passen- 
ger tariffs,  to  correct  abuses,  and  prevent  unjust  discrimination  and 
extortion  in  the  rates  of  freight  and  passenger  tariffs  on  the  different 
railroads  in  this  State,  and  enforce  the  same  by  adequate  penalties, 
and  to  the  further  accomplishment  of  these  objects  and  purposes,  may 
provide  and  establish  all  requisite  meaus  and  agencies  invested  with 
such  powers  as  may  be  deemed  adequate  and  advisable."  The  Legisla- 
ture which  assembled  in  1891  enacted  what  is  known  as  the  Railroad 
Commission  Law,  which  appears  in  the  Revised  Statutes  of  1895  as 
chapter  13,  title  94.  By  that  law,  the  Railroad  Commission  was  created 
and  invested  with  very  large  powers  and  extensive  control  over  the 
operation  of  railroads  in  Texas.  To  carry  into  effect  the  amendment 
to  the  Constitution  and  to  enable  the  Railroad  Commission  to  enforce 
the  laws  enacted  "to  correct  abuses  and  prevent  unjust  discrimination 
and  extortion,"  the  following  articles  of  the  Revised  Statutes  were 
embraced  as  a  part  of  the  commission  law: 

"Art.  4568.     Any  person,  firm,  corporation,  or  association,  or  any 
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mercantile^  agricultural^  or  manufacturing  association^  or  any  body 
politic  or  municipal  organization  complaining  of  anything  done  or 
omitted  to  be  done  by  any  railroad  subject  hereto,  in  violation  of  any 
law  of  this  State  or  the  provisions  of  this  chapter  for  which  penalty 
is  provided,  may  apply  to  said  commission  in  such  manner  and  under 
such  rules  as  the  commission  may  prescribe,  whereupon,  if  there  shall 
appear  to  the  commission  to  be  any  reasonable  grounds  for  investi- 
gating such  complaint,  it  shall  give  at  least  five  days'  notice  to  such 
railroad  of  such  charge  and  complaint,  and  call  upon  said  road  to 
answer  the  same  at  a  time  and  place  to  be  specified  by  the  commission. 
The  commission  shall  investigate  and  determine  such  complaint  under 
such  rules  and  modes  of  procedure  as  it  may  adopt.  If  the  commis- 
sion finds  that  there  has  been  a  violation,  it  shall  determine  if  the 
same  was  willful;  if  it  finds  that  such  violation  was  not  willful,  it 
may  call  upon  said  road  to  satisfy  the  damage  done  to  the  complainant 
thereby,  stating  the  amount  of  such  damage,  and  to  pay  the  cost 
of  such  investigation;  and  if  the  said  railroad  shall  do  so  within  the 
time  specified  by  the  commission,  there  shall  be  no  prosecution  by 
the  State;  but  if  said  railroad  shall  not  pay  said  damage  and  cost 
within  the  time  specified  by  said  commission,  or  if  the  commission  finds 
such  violation  to  be  willful,  it  shall  institute  proceedings  to  recover 
tbe  penalty  for  such  violation  and  the  cost  of  such  investigation,"  etc. 

"Art  4579.  It  is  hereby  made  the  duty  of  such  Railroad  Commis- 
sion to  see  that  the  provisions  of  this  chapter  and  all  laws  of  this 
State  concerning  railroads  are  enforced  and  obeyed,  and  that  viola^ 
tions  thereof  are  promptly  prosecuted,  and  penalties  due  the  State 
therefor  recovered  and  collected.  And  said  commission  shall  report 
all  such  violations,  with  the  facts  in  their  possession,  to  the  Attorney- 
General  or  other  officer  charged  with  the  enforcement  of  the  laws,  and 
request  him  to  institute  the  proper  proceedings;  and  all  suits  between 
the  State  and  any  railroad  shall  have  precedence  in  all  courts  over  all 
suits  pending  therein." 

By  the  foregoing  articles,  the  Railroad  Commission  was  empowered 
to  investigate  all  charges  which  might  be  made  against  railroad  com- 
panies for  the  violation  of  any  of  the  provisions  of  that  law  and  was 
empowered,  (1)  to  determine  whether  there  had  been  a  violation  or 
not;  (2)  whether  the  violation  was  willful  or  not;  (3)  if  not  willful, 
to  prescribe  terms  upon  which  the  railroad  company  could  settle  with 
the  injured  party,  which,  if  complied  with,  would  prevent  suit  for  the 
recovery  of  the  penalty;  (4)  if  the  terms  should  not  be  complied  with 
or  if  the  violation  was  willful,  it  would  be  the  duty  of  the  Railroad 
Commission  to  institute  proceedings  to  recover  the  penalties,  by 
reporting  the  facts  "to  the  Attorney-General  or  other  officer  charged 
with  the  enforcement  of  the  law"  and  requesting  him  to  institute  pro- 
ceedings thereon. 

The  powers  conferred  are  largely  discretionary;  they  embrace  every 
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phase  of  the  proceedings  preliminary  to  the  filing  of  a  suit  to  enforce 
obedience  to  the  law,  and  there  is  no  law  by  which  any  oflBcer  or 
department  of  the  government  may  institute  a  suit  for  those  purposes, 
except  upon  the  recommendation  of  the  Railroad  Commission.  It  is 
manifest  that  powers  so  broad  and  comprehensive  operate  to  exclude 
any  other  oflScer  from  interfering  with  the  enforcement  of  the  Bail- 
road  Commission  law. 

The  question  arises,  had  the  relator  a  right  to  appear  in  or  to 
control  the  conduct  and  management  of  the  cases  against  the  two 
railroad  companies  for  penalties?  The  following  article  of  the 
Sevised  Statutes  definitely  answers  the  question:  "Art.  4577.  All 
of  the  penalties  herein  provided,  except  as  provided  in  article  4575, 
shall  be  recovered  and  suits  thereon  shall  be  brought  in  the  name  of 
the  State  of  Texas  in  the  proper  court  having  jurisdiction  thereof  in 
Travis  County  or  in  any  county  to  or  through  which  such  railroad 
may  run,  by  the  Attomey-CJeneral  or  under  his  direction;  and  the 
attorney  bringing  such  suit  shall  receive  a  fee  of  fifty  dollars  for  each 
poialty  recovered  and  collected  by  him,  and  ten  per  cent  of  the  amount 
collected,  to  be  paid  by  the  State,*'  etc*  That  language,  in  connection 
with  article  4579,  shows  the  intention  of  the  Legislature  to  make  the 
chief  law  oflScer  of  the  State  the  representative  of  the  State's  interests 
in  all  such  prosecutions  and  to  place  them  strictly  under  his  direction. 
The  language,  *'all  of  the  penalties  herein  provided  for  *  *  * 
shall  be  recovered  and  suits  thereon  shall  be  brought  in  the  name  of 
the  State  of  Texas  by  the  Attomey-Gteneral  or  imder  his  direction/' 
is  mandatory  in  form  and  strongly  indicates  the  intention  of  the 
L^:iBlature  to  limit  the  prosecution  and  control  of  such  cases  to  the 
Attorney-General. 

We  therefore  conclude  that,  by  the  terms  of  the  law,  the  institution, 
prosecution,  and  management  of  all  suits  for  penalties  against  rail- 
roads for  the  violation  of  the  provisions  of  that  law  were  committed 
exclusively  to  the  commission  and  to  the  Attomey-Gteneral,  and  that 
the  relator  had  no  authority. to  institute  a  suit  of  the  class  in  ques- 
tion, nor  to  appear  in  and  prosecute  it,  except  by  request  of  the  Bail- 
road  Commission. 

It  is  claimed  by  the  relator  that  the  language  "and  said  commission 
shall  report  all  such  violations  and  the  facts  in  their  possession  to  the 
Attorney-General  or  other  ofiicer  charged  with  the  enforcement  of  the 
laws,''  must  be  construed  to  mean  that  they  should  report  to  the  Attor- 
ney-General the  violations  of  laws  which  he  had  the  right,  under  the 
Constitution,  to  prosecute,  and  to  the  county  attorneys  or  district 
attorneys  the  classes  of  cases  which  fell  within  their  constitutional 
power.  Article  4577  negatives  any  such  intention  on  the  part  of  the 
L^islatnre,  for  it  directly  provides  that  the  Attorney-General  shall 
bring  suits  for  all  penalties  arising  under  that  chapter ;  and  the  language, 
"or  under  his  direction,"  strongly  supports  the  view  that  the  phrase, 
"or  other  officer  charged  with  the  enforcement  of  the  law,"  referred 
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to  the  violations  of  other  laws  of  the  State  that  the  commission  is 
charged  to  enforce,  and  for  breach  of  which  the  district  or  coimty 
attorney  might  sue.  No  other  officer  is  charged  with  the  enforcement 
of  the  commission  law.  In  any  event,  the  relator  had  no  authority 
to  institute  the  suits  or  to  prosecute  them,  not  having  been  requested 
to  do  so,  and  has  no  cause  of  action.  It  is  not  necessary  for  us  to  decide 
whether  the  Hailroad  Commission  might  commit  the  prosecution  of 
such  cases  to  the  county  or  district  attorney,  and  we  do  not  pass  upon 
that  question. 

BelatoT  insists  that  by  virtue  of  section  21,  article  5,  of  the  Consti- 
tution and  the  laws  made  in  pursuance  thereof,  he  was  entitled  to  con- 
trol the  two  suits  named  in  his  petition,  and  that,  so  far  as  the  com- 
mission law  interferes  with  that  right,  it  contravenes  the  following 
portion  of  that  section  of  the  Constitution:  "The  coimty  attorneys 
shall  represent  the  State  in  all  cases  in  the  district  and  inferior  courts 
in  their  respective  counties;  but  if  any  coimty  shall  be  included  in  a 
district  in  which  there  shall  be  a  district  attorney,  the  respective  du- 
ties of  district  attorneys  and  county  attorneys  shall,  in  such  counties, 
be  regulated  by  the  Legislature.  The  Legislature  may  provide  for  the 
election  of  district  attorneys  in  such  districts  as  may  be  deemed  neces- 
sary and  make  provision  for  the  compensation  of  district  attorneys 
and  county  attorneys.'^  In  support  of  his  contention,  relator  cites  the 
case  of  The  State  v.  Moore,  57  Texas,  307.  In  that  case,  however,  the 
court  said:  "These  two  sections,  taken  together,  render  it  evident 
that  it  was  not  intended  to  confer  upon  county  attorneys  the  power  or 
to  impose  upon  them  the  duty  of  representing  the  State  in  all  suits 
in  the  district  and  inferior  courts."  County  and  district  attorneys 
have  no  authority  to  bring  actions  of  quo  warranto  and  the  like.  State 
V.  Railway,  55  Texas,  80;  State  v.  Railway,  89  Texas,  562. 

In  the  case  of  State  v.  Moore,  before  cited,  the  Supreme  Court  held 
that  the  Legislature  had  no  power  to  take  from  an  officer  authority 
vested  in  him  by  the  Constitution  and  confer  it  upon  a  different  officer, 
because  not  authorized  by  the  Constitution;  but  in  that  connection. 
Judge  Stayton  used  this  language:  "That  the  Constitution  might 
empower  the  Legislature  to  withdraw  power  from  the  hands  in  which 
the  Constitution  placed  it  and  confer  the  same  upon  another  officer  or 
tribunal  can  not  be  doubted."  The  amendment  to  section  2,  article  10 
of  the  Constitution,  before  quoted,  was  adopted  when  section  21,  arti- 
cle 5,  was  in  force  and  had  been  construed  in  the  case  of  the  State  v. 
Moore;  and  if  there  be  any  conflict  between  the  provisions  of  the  two 
sections  of  the  Constitution,  we  think  that«it  ought  to  be  held  that 
the  people  intended,  by  adopting  the  amendment,  to  modify  the  ex- 
isting provision  of  the  Constitution  upon  the  subject.  We  are  of 
opinion  that  the  amendment  to  section  2,  article  10,  of  the  Constitu- 
tion, empowers  the  Legislature,  whenever  it  might  be  deemed  neces- 
sary, to  confer  upon  the  agencies  created  by  it  for  the  purposes  named 
powers  which  were  before  its  adoption  vested  in  other  officers  by  the 
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Constitution.  All  of  the  powers  of  government  were  then  distributed 
to  different  departments  and  a  new  department  or  agency  could  be 
created  only  by  drawing  upon  existing  departments.  It  would  be 
difficult  to  frame  a  sentence  which  would  give  more  unlimited  power 
over  a  particular  subject  than  is  expressed  in  this  language:  "The 
Legislature  shall  pass  laws  to  regulate  railroad  freight  and  passenger 
tariflfe,  to  correct  abuses  and  prevent  unjust  discrimination  and  ex- 
tortion in  the  rates  of  freight  and  passenger  tariffs  on  the  different 
railroads  of  this  State  and  enforce  the  same  by  adequate  penalties, 
and  to  the  further  accomplishment  of  these  objects  and  purposes,  may 
provide  and  establish  all  requisite  means  and  agencies  invested  with 
such  powers  as  may  be  deemed  adequate  and  advisable/'  The  people 
in  the  exercise  of  their  sovereign  power,  have  seen  fit  to  commit  to 
the  Legislature  the  decision  as  to  what  means  and  agencies  may  be 
"adequate  and  advisable"  for  the  control  of  railroad  corporations  and 
the  correction  and  prevention  of  the  evils  named  in  the  constitutional 
amendment.  ITie  discretion  which  is  thus  placed  in  the  Legislature 
is  beyond  judicial  control  so  long  as  the  law  is  confined  to  the  subject 
matter  and  the  purposes  for  which  the  Constitution  authorized  it  to 
be  enacted.  It  can  not  be  contended  that  the  creation  of  the  Railroad 
Commission,  with  the  power  of  investigation  and  the  direction  of  suits, 
is  not  an  agency  or  means  employed  for  the  purposes  named  in  the 
constitutional  amendment,  and  we  think  that  there  is  as  little  doubt 
that  the  services  of  an  attorney  in  prosecuting  cases  for  the  recovery 
of  penalties  is  as  much  a  means  or  agency  in  the  correction  of  the 
abuses  and  enforcement  of  the  laws  as  the  commission  itself. 

We  are  of  opinion  that  the  law  which  authorizes  the  Attomey-(Jen- 
eral  to  institute  and  control  such  suits  as  those  named  in  the  relator's 
petition  is  constitutional  and  a  valid  exercise  of  the  discretionary 
power  vested  in  the  Legislature,  and  that  the  relator  had  no  right 
either  to  institute  the  suit  or  to  claim  a  participation  in  or  control  of 
it  after  it  was  instituted;  and  the  writ  of  mandamus  is  therefore  re- 
fused. 

Application  refused. 


J.  B.  Lewbight  v.  E.  M.  Love,  Comptrolleb. 

Motion  No.  902.    Decided  January  13,  1902. 

L— Comptroller — ^Taxes — Suit — Mandamns. 

The  Comptroller,  though  charged  by  law  (Revised  Statutes,  article  5049^ 
subdivision  42)  with  the  collection  of  the  tax  on  gross  receipts  of  railways  for 
passenger  travel,  is  not  required  to  bring  suit  therefor;  suits  to  collect  debts 
due  the  State  must,  as  a  rule,  be  brought  in  its  name  by  the  Attorney -General. 
(P.  169.) 

2.— Mandamna— Public  Officer— Suit. 

The  duty  to  bring  suit  in  the  name  of  the  State,  though  imposed  by  law  on 
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u  public  officer^  involves  the  exercise  of  a  discretion  on  his  part  which  will  not 
be  controlled  by  mandamus.     (Pp.  159,  160.) 

3. — Same. 

A  private  person  can  not  maintain  a  proceeding  to  compel,  by  mandamus, 
a  public  officer  to  enforce  a  duty  solely  due  to  the  government  as  such,  as  the 
payment  of  taxes.     (P.  160.) 

Motion  for  leave  to  file  a  petition  for  writ  of  mandamufl  requiring 
the  Comptroller  to  institute  suit  for  taxes  alleged  to  be  due  the  State 
from  the  International  &  Great  Northern  Railroad  Company. 

J.  B.  Lewright,  for  himself. — Your  petitioner  is  entitled  to  main- 
tain this  suit  in  his  private  capacity^  solely  on  the  ground  that  he  is 
a  citizen  of  .Texas  and  as  such  interested  in  common  with  other  citizens 
of  this  State  in  the  due  enforcement  of  all  laws  of  the  State.  See 
Kimberley  v.  Morris,  87  Texas,  637 ;  "Kimberley  v.  Morris,  31  S.  W. 
Eep.,  813;  Railway  v.  Hall,  91  U.  S.,  343;  Sansom  v.  Mercer,  68 
Texas,  488;  Morris  v.  State,  62  Texas,  734;  State  v.  Board  of  Educa- 
tion (Mo.),  35  S.  W.  Rep.,  619;  Harris  v.  State,  34  S.  W.  Rep.,  1019; 
State  V.  Francis,  95  Mo.,  44;  Wampler  v.  State,  38  Law.  Rep.  Ann., 
834;  Sterling  v.  Regent,  34  Law.  Rep.  Ann.,  152;  People  v.  Board,  21 
^.  E.  Rep.,  191 ;  Railway  v.  State,  13  So.  Rep.,  103 ;  Decatur  County 
V.  State,  86  Ind.,  8;  State  v.  Doyle,  40  Wis.,  175;  Currier  v.  Railway, 
48  N.  H.,  325;  High's  Ex.  Legal  Remedies,  sec.  431;  Merrill  on  Man- 
damus, sec.  230;  14  Am.  &  Eng.  Enc.  of  Law,  218. 

Even  if  this  court  should  hold  that  petitioner  can  not  maintain  this 
fluit  merely  as  a  citizen  of  Texas,  still  he  is  legally  entitled  to  prose- 
cute same  in  his  capacity  as  a  taxpayer,  under  the  allegations  con- 
tained in  his  petition  herein.  By  the  great  weight  of  authority  it 
would  appear  to  be  settled  law  that  a  taxpayer,  who  is  paying  taxes 
on  the  full  value  of  all  of  his  property,  can  not  secure  a  reduction  of 
his  taxes  on  the  ground  that  other  taxpayers  are  not  required  by  the 
tax  oflBcials  to  pay  taxes  on  the  true  value  of  their  property,  nor  can 
he  prove  a  custom  by  way  of  justification  of  taxation  on  any  basis 
other  than  the  full  value  of  the  property  taxed.  The  sole  remedy  of 
such  taxpayer  seems  to  be  by  way  of  mandamus  to  force  the  due  assess- 
ment and  taxation  of  other  property  either  omitted  entirely  or  will- 
fully undervalued  for  taxation.  Engelke  v.  Schlenker,  76  Texas,  559; 
Rosenberg  v.  Weekes,  67  Texas,  583;  Lowell  v.  Commrs.,  9  Law.  Rep. 
Ann.,  356;  Railway  v.  Kentucky,  49  S.  W.  Rep.,  486,  and  cases  cited; 
Altgelt  V.  San  Antonio,  17  S.  W.  Rep.,  75. 

That  any  taxpayer  may  maintain  such  a  suit  as  this,  see:  Morris 
V.  Cummings,  91  Texas,  618;  Hyatt  v.  Allen,  54  Cal.,  353;  State  v. 
Archibald,  43  Minn.,  328;  Meyer  v.  San  Diego,  41  Law.  Rep.  Ann., 
762;  Davenport  v.  BuflBngton,  46  Law  Rep.  Ann.,  377;  Crampton  v. 
Zabriskie,  101  U.  S.,  601;  Robinson  v.  Detroit,  107  MicL,  168;  Cooley 
on  Tax.,  2  ed.,  764,  et  seq. 
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GAINES,  Chief  Justice. — This  a  motion  for  leave  to  file  a  petition 
for  a  writ  of  mandamus  against  the  Comptroller  of  the  State  to  com- 
pel him  to  institute  a  suit  against  the  International  &  Great  Northern 
Kailroad  Company  to  recover  taxes  alleged  to  be  due  the  State  upon 
the  gross  passenger  earnings  of  a  certain  line  of  its  road  for  the  series 
of  years  extending  from  1879  to  1900. 

The  allegations  of  the  petition,  in  brief,  are  that  the  relator  is  a 
citizen  and  taxpayer  of  the  State;  that  the  respondent  is  the  Comp- 
troller; that  the  International  &  Great  Northern  Kailroad  Company 
is  indebted  to  the  State  for  taxes  upon  its  gross  passenger  earnings 
for  the  years  mentioned  above,  and  that  such  taxes  have  never  been 
paid;  that  the  relator  has  demanded  of  the  Comptroller  that  he  bring 
suit  for  the  recovery  thereof  and  that  the  latter,  while  admitting  the 
facts  alleged,  has  refused  to  comply  with  the  demand. 

We  are  clearly  of  the  opinion,  for  more  reasons  than  one,  that  the 
writ  of  mandamus  can  not  be  awarded,  and  that  therefore  the  motion 
to  file  the  petition  should  be  overruled. 

We  will  state  briefiy  the  grounds  for  our  conclusion. 

1.  The  statute  relied  upon  to  show  the  Comptroller's  duty  in  the 
premises  is  subdivision  42  of  article  5049  of  the  Revised  Statutes,  and 
reads  as  follows:  ^Trom  every  person,  firm,  or  association  of  persons 
owning  or  running  any  railroad  cars  or  steamboats  in  this  state,  there 
shall  be  collected  quarterly,  on  the  first  day  of  January,  April,  July, 
and  October  of  each  year,  a  tax  of  one  per  cent  on  their  gross  receipts 
from  all  their  passenger  travel  within  this  State.  The  said  gross 
receipts  to  be  returned  under  oath  by  said  owner,  agents,  or  manager 
to  the  Comptroller,  and  said  tax  to  be  collected  by  said  Comptroller 
under  such  regulations  as  he  may  prescribe;  provided,  that  nothmg 
herein  contained  shall  authorize  the  levy  of  any  county  or  municipal 
tax  upon  such  person,  firm  or  association  of  persons.'*  This  article 
clearly  makes  it  the  duty  of  the  Comptroller  to  collect  the  tax  upon 
the  gross  passenger  earnings  of  railroad  companies,  but  does  it  make 
it  his  duty  to  bring  a  suit  therefor?  We  think  not.  Our  Constitu- 
tion does  not  require  that  the  Comptroller  of  the  State  shall  be  learned 
in  the  law.  Hence  it  is  clear  to  our  minds  that  the  Legislature  did 
not  require  that  oflScer  to  bring  suits.  Suits  to  collect  debts  due  the 
State  must,  as  a  rule,  be  brought  in  the  name  of  the  State  and  by  its 
principal  law  officer,  the  Attorney-General,  or  by  some  other  law  officer 
whose  duty  it  is  to  represent  the  State  in  legal  proceedings  and  who 
may  be  authorized  by  statute  to  sue  for  it  in  the  particidar  class  of 


2.  In  the  case  of  Lewright  v.  The  Attorney-General,  94  Texas,  556, 
we  held  that  the  Attorney-General  could  not  be  compelled  by  the  writ 
of  mandamus  to  bring  suit  to  forfeit  the  charter  of  a  private  corpora- 
tion although  the  statute 'declared  it  his  duty  to  institute  suit  in  such 
cases.    The  rule  applies  more  strongly  to  the  Comptroller  and  is  con- 
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elusive  of  the  question  of  the  right  to  the  writ  of  mandamus  which  is 
sought  in  this  case. 

3.  In  the  case  of  Kimberiy  v.  Morris,  87  Texas,  637,  the  rule 
announced  in  Railway  v.  Hall  (97  United  States,  343),  "that  private 
persons  may  move  for  a  mandamus  to  enforce  a  public  duty  not  due 
to  the  government  as  such,  without  the  intervention  of  the  government 
law  officer,*'  was  quoted  with  approval.  However,  it  was  not  there 
held  that  where  the  duty  which  is  sought  to  be  enforced  is  solely  due 
to  the  government  as  such,  a  private  relator  could  not  maintain  the 
action.  A  decision  of  the  question  was  not  necessary  to  a  determina- 
tion of  the  points  ceriiified  in  that  case.  But  in  the  case  of  Harrell 
V.  Lynch,  65  Texas,  146,  it  was  held  that  the  voters  in  a  county,  though 
their  properi:y  rights  may  be  affected,  have  no  such  interest  in  a  county 
seat  as  to  entitle  them  to  enjoin  its  removal ;  and  in  Caruthers  v.  Har- 
nett, 67  Texas,  127,  it  was  decided  that  even  the  county  treasurer  did 
not  have  such  interest  in  the  proceeding  as  to  enable  him  to  maintain 
an  action  against  the  county  judge  and  county  commissioners  to  com- 
pel them  to  retransfer  the  county  records  to  a  county  seat  from  which 
they  had  been  taken.  For  a  stronger  reason,  it  should  be  held,  as  it 
seems  to  us,  that  a  citizen  of  the  State,  though  a  taxpayer,  can  not 
maintain  a  suit  to  compel  an  officer  to  perform  a  function  due  merely 
to  the  government  as  such,  and  in  which  he  can  have  no  private  interest 
whatever.  There  are  some  decisions  which  probably  hold  to  the  con- 
trary, but  we  think  the  great  weight  of  authority  and  the  better  reason 
supports  the  rule  announced  by  us.  We  therefore  conclude  that  if 
a  suit  of  this  character  were  maintainable  against  the.  Comptroller, 
the  relator  in  the  petition  before  us  is  not  the  proper  party  to  bring  it. 

The  motion  to  file  the  petition  is  overruled. 


William  M.  Kellett  v.  Callie  R.  Teice. 

No.  1046.    Decided  January  16,  1902. 

1. — Commiiiiity  Property— Wife's  Separate  Property— Conveyance. 

A  wife  joined  by  her  husband  conveyed  her  separate  property  to  a  trustee 
for  the  purpose,  apparent  on  the  face  of  the  instrument,  of  converting  it  into 
community  property  of  the  husband  and  wife  by  a  deed  which  the. trustee  there- 
upon made  to  the  husband.  Held,  that  the  conveyances  were  of  no  validity  and 
the  property  remained  her  separate  estate.     (Pp.  165-171.) 

2. — Same. 

Property  becomes  community  estate  of  the  husband  and  wife  by  virtue  of 
the  existence  of  the  facts  prescribed  by  the  statute  as  making  it  such,  and  not 
by  their  agreement  or  contracts  in  the  absence  of  such  facts.     (P.  169.) 

j8. — ^Deed — ^Recitals — Consideration. 

See  conveyances  in  which  the  recitals  of  consideration  were  held  merely 
formal,  in  view  of  the  apparent  intention,  on  the.  face  of  the  instrument,  to 
simply  convert  separate  into  community  property  by  the  transaction.  (Pp.  166, 
167,  171.) 
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Questions  certified  fiom  the  Court  of  Civil  Appeals  for  the  Third 
District,  in  an  appeal  from  McLennan  County. 

See  this  wse  on  former  appeal,  Kellett  v.  Kellett,  23  Texas  Civil 
Appeals,  571,  and  on  application  for  writ  of  error,  94  Texas,  206. 

A.  C.  Prendergast  and  L.  W.  Campbell,  for  appellant — ^We  take  these 
positions: 

1.  That  the  husband  and  wife  can  by  an  agreement  between  them, 
and  the  deeds  by  them  to  and  from  a  trustee,  change  the  wife's  sepa- 
rate property  into  their  common  or  community  property,  and  that  these 
two  deeds  did  this  in  this  case. 

2.  That  if  the  husband  and  wife  have  no  such  power,  and  these  deeds 
did  not  have  that  eflfect  otherwise,  then  the  considerations  were  valuable, 
and  thereby  made  the  property  their  community  property. 

3.  If  neither  of  these  positions  are  correct,  that  then  these  deeds 
had  the  eflfect  to  convey  to  appellant  one  half  of  said  property  so  as  to 
make  such  half  his  separate  property. 

At  common  law  the  legal  existence  of  the  wife  is  suspended  or  incor- 
porated into  that  of  her  husband,  and  by  her  marriage  all  her  personal 
property  vest^  in  him  absolutely,  and  certain  interests  in  her  realty  also 
vest  in  him.     Cartwright  v.  HoUis,  5  Texas,  153. 

The  people  of  this  country,  when  adopting  the  common  law  generally, 
did  not  want  this  feature  to  remain,  and  hence,  at.  least  as  early  as 
1840,  passed  an  act  which  declared  in  substance  the  wife's  right  to  own, 
in  her  own  separate  right,  every  species  of  property.  But  the  common 
law  had  been  so  long  and  firmly  established  the  people  determined  that 
in  order  to  prevent  any  subsequent  Legislature  from  adopting  the  com- 
mon law  on  the  question  of  property  between  them,  to  incorporate  this 
provision  in  the  Constitution,  viz.: 

"All  property,  both  real  and  personal,  of  the  wife  owned  or  claimed 
by  her  before  marriage,  and  that  acquired  afterwards,  by  gift,  devise, 
or  descent,  shall  be  her  separate  property.'^  Const.,  art.  16,  sec.  15. 
But  by  this  it  was  not  intended  that  once  her  separate  property  always 
her  separate  property,  but  by  it  was  meant  and  intended  that  as  to  her 
property  she  should  in  eflfect  be  a  feme  sole,  and  not  covert,  in  the 
sense  established  by  the  common  law;  nor  was  it  intended  by  this  pro- 
vision that  she  and  her  husband,  by  agreement  between  them,  could 
not  change  the  status  of  any  property  belonging  to  either  of  them  sep- 
arately. 

This  same  provision  in  eflfect  has  been  the  law  of  this  country  as  to 
the  husband,  as  well  as  the  wife,  ever  since  1840.     Act  Jan.  20,  1840. 

It  could  as  well  be  contended  that  once  the  separate  property  of  the 
husband,  always  such,  as  it  could  be  that  once  the  separate  property  of 
the  wife,  always  her  separate  property. 

If  it  is  held  that  the  separate  property  of  the  wif e  caQ  uot  be  changed 
Vol.  UCXXXV.  Supreme — 11 
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or  converted  into  the  community  property  of  the  husband  and  wife,  then 
it  must  be  held  that  the  separate  property  of  neither  can  be  changed 
into  the  separate  property  of  the  other,  and  it  must  also  be  held  that 
their  community  property  can  not  be  changed  into  the  separate  prop- 
erty of  either.  For  the  same  law  which  says :  "All  property  ♦  ♦  * 
of  the  wife,  owned  or  claimed  by  her  before  marriage,  and  that  acquired 
afterward  by  gift,  devise,  or  descent,  ♦  ♦  ♦  shall  be  the  separate 
property  of  the  wife,^'  also  says,  "All  property  *  *  *  of  the  hus- 
band, owned  or  claimed  by  him  before  marriage,  that  acquired  after- 
wards by  gift,  devise,  or  descent  ♦  ♦  ♦  shall  be  his  separate  prop- 
erty/^ Eev.  Sats.,  art.  2967.  While  these  two  declarations  are  ex- 
pressed in  different  words  the  effect  and  meaning  is  precisely  the  same — 
the  one  applying  to  the  wife  and  the  other  to  the  husband.  So  also 
the  same  law  says:  "All  property  acquired  by  either  husband  or  wife 
during  the  marriage,  except  that  which  is  acquired  by  gift,  devise,  or 
descent,  shall  be  deemed  the  common  property  of  the  husband  and  wife." 
Eev.  Stats.,  art.  2968.  The  addition  of  the  word  "deemed"'  in  this  last 
does  not  in  the  slightest  change  or  modify  the  words  "shall  be."  We 
know  of  no  other  law  or  rule  on  these  subjects  which  affects  the  con- 
struction of  either  in  the  slightest. 

That  the  separate  property  of  either  husband  or  wife  can  at  their  will 
and  pleasure,  by  following  the  manner  prescribed  by  law,  be  changed 
into  the  separate  property  of  the  other,  and  that  their  community  can 
be  also  changed  into  the  separate  of  either  in  the  same  manner,  at  their 
will  and  pleasure,  is  settled  beyond  all  controversy  by  the  decisions  of 
all  the  courts  of  tiiis  State,  and  will  be  shown  and  demonstrated  herein; 
and  hence,  it  follows  as  a  reasonable  and  necessary  deduction  that  the 
separate  property  of  the  wife,  by  following  the  manner  prescribed  by 
law,  can  be  changed  and  converted  by  the  husband  and  wife  into  their 
community,  at  their  will  and  pleasure. 

It  is  elementary  that  one  person  can  not  compel  another  to  accept 
property  without  his  consent.  In  other  words,  if  A  makes  a  convey- 
ance to  B  of  property  without  B's  consent,  either  express  or  implied, 
such  conveyance  would  convey  nothing  to  B;  and  hence,  in  the  first 
three  of  the  propositions  above,  we  have  stated  that  the  husband  and 
wife  "can,  by  an  agreement  between  them,"  convey,  etc.,  because  the 
husband  can  no  more  convey  his  separate,  or  the  community,  to  the 
wifC;  without  her  consent,  express  or  implied,  and  make  it  her  separate 
property,  than  he  could  convey  property  to  anyone  else,  without  the  con- 
sent of  such  person.  In  all  conveyances  the  consent  of  the  vendee  must 
be  had  to  make  a  valid  conveyance. 

As  was  said  by  the  Supreme  Court  in  Green  v.  Ferguson,  62  Texas, 
529 :  "That  the  husband  may  make  a  conveyance  to  the  wife  to  reim- 
burse her  for  her  separate  estate  used  by  the  community,  or  by  himself, 
can  not  be  questioned;  and  that  as  between  them  he  may  make  a  gift 
of  the  common  property  in  existence,  or  as  it  comes  into  existence,  can 
not  be  denied." 
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That  the  wife  can  convey,  by  the  proper  conveyance  and  interven- 
tion of  a  trustee,  her  separate  property  to  her  husband,  so  as  to  make 
it  his  separate  property,  is  settled  beyond  all  controversy  by  the  case 
of  Riley  v.  Wilson,  86  Texas,  240. 

It  is  elementary  that  whoever  has  the  power,  under  our  law,  to  own 
property  has  also  the  power  to  dispose  of  it.  The  very  power  to  own 
presupposes  the  power  to  dispose  of.  In  this  we  refer  to  persons  sui 
juris — ^not  infants,  insane  persons,  etc.  That  a  married  woman  as  to 
her  own  property  rights  is  sui  juris  we  think  there  can  be  no  question. 
McKay  v.  Treadwell,  8  Texas,  180;  Rhodes  v.  Gibbs,  39  Texas,  445; 
Harris  v.  Williams,  44  Texas,  126;  Ballard  v.  Carmichael,  83  Texas, 
364;  Cartwright  v.  Hollis,  5  Texas,  153;  Wood  v.  Wheeler,  7  Texas, 
19;  Rogers  v.  Roberts,  13  Texas  Civ.  App.,  190;  Riley  v.  Wilson,  86 
Texas,  241. 

The  only  restriction  imposed  by  law  upon  the  wife  as  to  the  disposi- 
tion of  her  property  is:  1.  That  the  conveyance  shall  be  in  writing 
(Rev.  Stats.,  art.  624).  2.  That  the  husband  shall  join  her  in  the 
conveyance,  and  that  she  shall  acknowledge  the  same  privily  (Rev. 
Stats.,  art.  635). 

It  is  settled  law  in  this  State  that  the  wife  can  by  the  joinder  of  the 
husband,  and  her  privy  acknowledgment,  execute  a  valid  and  binding 
trust  deed  upon  her  separate  property  to  secure  any  debt  of  her  husband. 
Jordan  v.  Peck,  38  Texas,  429;  Keene  v.  Williamson,  6  Texas,  102; 
Hollis  V.  Francois,  5  Texas,  195 ;  Herring  v.  White,  6  Texas  Civ.  App., 
249. 

She  can  also  so  make  a  valid  and  binding  deed  of  trust  on  her  sepa- 
rate property  to  secure  the  debt  of  a  third  party  in  which  she  has  no 
interest  whatever.     Hall  v.  Dotson,  55  Texas,  520. 

The  wife  can  also  in  the  same  way  give  a  valid  deed  of  trust  upon 
her  separate  property  to  secure  not  only  a  debt  that  exists  but  any  debt 
which  may  be  and  is  afterwards  contracted.  McCormick  v.  Blum,  4 
Texas  Civ.  App.,  9;  Klein  v.  Glass,  53  Texas,  44. 

And  so  the  wife  can  in  the  same  way  make  a  valid  bond  for  title  to 
convey  her  separate  estate.     Patton  v.  King,  26  Texas,  686. 

And  so  the  wife  can  in  the  same  way  sell  her  separate  property  under 
a  power  of  attorney  from  her  husband,  she  signing  her  husband's  name 
and  her  own,  with  privy  acknowledgment.  Rogers  v.  Roberts,  13  Texas 
Civ.  App.,  190. 

The  court  in  said  case  of  Roberts  v.  Rogers  also  says:  "The  statute, 
as  we  have  seen,  only  requires  that  the  act  of  sale  be  freely  and  willingly 
made  by  her  without  compulsion  or  restraint,  and  that  this  freedom  of 
action  be  evidenced  by  her  acknowledgment  and  her  privy  examination 
made  and  had  before  an  authorized  officer,  and  his  certificate  thereto, 
and  that  the  sale  be  made  by  joint  conveyances  of  the  wife  and  husband. 
The  mode  and  manner  in  which  the  joint  conveyance  is  to  be  effected 
is,  we  think,  left  by  the  law  to  the  discretion  of  the  parties  concerned, 
to  be  selected  by  them  as  their  situation  and  convenience  may  demand.'* 
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In  the  case  of  McGee  v.  White,  23  Texas,  180,  it  is  held  that  the 
wife  may  appoint  her  husband  her  agent  to  make  contracts  to  bind  her 
separate  property,  and  that  said  contracts  are  perfectly  valid;  and  in 
the  case  of  Perkins  v.  Baker,  38  Texas,  45,  it  is  held  that  when  the 
trustee  of  the  wife's  separate  property  permits  the  husband,  as  the  agent 
of  the  wife,  to  manage  the  property,  to  contract  debts  in  the  name  of 
the  trustee,  the  wife's  separate  property  is  bound  for  said  debts. 

In  the  case  of  Ryan  v.  Ryan,  61  Texas,  474,  the  Supreme  Court  says : 
'TJnder  our  system  of  marital  laws  as  regulated  by  the  Constitution  and 
statutes  and  as  expounded  from  time  to  time  by  this  court,  the  wife  can, 
in  a  proper  case,  for  the  protection  of  her  sep«^rate  rights,  maintain  a 
suit  in  her  own  name  against  her  husband." 

The  Supreme  Court  in  the  case  of  Pitts  v.  Elsler,  87  Texas,  347,  holds 
that  a  married  woman  can  not,  because  she  is  a  married  woman,  undo 
her  contract,  and  that  in  an  executed  contract  she  is  bound  the  same  as 
if  she  were  a  man. 

If  the  wife  under  the  law  has  all  this  power  and  authority  over  her 
separate  property,  and  if  under  the  law  she  has  the  power  to  do  all  of 
these  things  with  her  separate  property  and  is  bound  thereby,  why  is  it 
that  she  can  not,  in  the  way  it  was  done  in  this  case,  change  or  convert 
her  separate  property  into  community  property  of  herself  and  husband  ? 

Let  us  see  what  the  diiferences  are  between  the  community  property 
of  husband  and  wife  and  the  wife's  separate  property.  During  the  mar- 
riage the  husband  has  the  sole  management  of  the  community  property, 
and  so  he  has  of  the  separate  property  of  the  wife.  Rev.  Stats.,  art. 
2967.  During  the  marriage  the  husband  alone  may  dispose  of  the  com- 
munity property  (Rev.  Stats.,  art.  2968),  but  she  must  join  him  and 
her  privy  acknowledgment  be  taken  to  convey  her  separate  property. 
Rev.  Stats.,  art.  635.  The  community  property  is  liable  for  the  debts 
of  husband  and  wife,  contracted  during  marriage,  and  each  of  them, 
whether  before  or  during  marriage.  Rev.  Stats.,  art.  2973.  The  wife's 
separate  property  is  liable  for  debts  contracted  by  her  for  necessaries 
furnished  herself  or  children,  and  for  all  expenses  incurred  by  the  wife 
for  the  benefit  of  her  separate  property,  but  the  wife's  separate  prop- 
erty is  not  liable  for  separate  debts  of  her  husband,  nor  for  ordinary 
debts.  Rev.  Stats.,  art.  2970.  So  that  as  between  husband  and  wife 
the  only  differences  between  their  community  property  and  the  separate 
property  of  the  wife  are  these :  1.  Her  separate  property  is  not  liable 
for  his  separate  or  their  ordinary  community  debts.  2.  The  husband 
abne  can  not  dispose  of  her  separate  property,  but  she  must  join  in  the 
conveyance,  and  her  privy  acknowledgment  be  taken. 

The  object  of  the  statute,  article  2967,  and  the  Constitution,  in  de- 
claring what  is  separate  and  what  is  community  property  of  the  spouses, 
and  tie  other  statutes,  in  effect  determining  what  each  character  of 
property  is  liable  for,  is  simply  for  the  protection  of  their  creditors,  and 
to  establish  the  status  of  property  between  husband  and  wife,  in  the 
absence  of  an  agreement  between  them  determining  its  status.     The 
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law,  neither  by  direct  provision  nor  by  implication,  undertakes  to  pro- 
hibit the  husband  and.  wife  from  making  any  contract  between  them- 
selves when  they  act  through  a  trustee  or  with  others,  to  change  or  alter 
the  status  of  any  property  as  between  themselves.  It  simply  regulates 
the  mode  and  manner  in  which  this  may  be  done. 

Wm.  L,  Prather  and  Clark  &  Bolinger,  for  appellee. — ^The  transac- 
tion between  Kellett  and  wife  and  Sotan  and  the  latter  and  Kellett  was, 
in  effect,  a  post  nuptial  contract,  and  void  under  the  laws  of  Texas. 
Cavanaugh  v.  Brown,  1  Texas,  484;  Cox  v.  Miller,  54  Texas,  27;  Green 
V.  Ferguson,  62  Texas,  529 ;  Proetzel  v.  Schroeder,  83  Texas,  684 ;  Groes- 
beck  V.  Qpoesbeck,  78  Texas,  665 ;  Engleman  v.  Deal,  37  S.  W.  Rep.,  652. 

Regardless  of  the  statute,  the  transaction  in  question  would  be  held 
void  under  the  principles  of  equity  as  applied  in  the  American  States 
and  according  to  the  American  doctrine,  because  a  court  of  equiiy  must 
always  in  such  transactions  inqtiire  whether  the  contract  is  fair  and 
just  and  equitably  ought  to  be  enforced,  the  presumption  being  always 
that  undue  influence  rises  against  the  husband  in  relation  to  any  trans- 
fer of  property  to  him  by  the  wife,  and  the  burden  is  always  upon  him 
to  show  that  tiie  transaction  was  not  only  deliberately  and  fairly  made, 
but  that  it  was  fair  and  proper.  Hendricks  v.  Isaacs,  117  N.  Y.,  411 ; 
Farmer  v.  Farmer,  39  N.  J.  Eq.,  211;  Stiles  v.  Stiles,  14  Mich.,  72; 
McClellan  v.  Kennedy,  3  Md.  Ch.,  239 ;  Witbeck  v.  Witbeck,  25  Mich., 
439;  Crater  v.  Crater,  118  Ind.,  521. 

The  pretended  arrangement  between  appellant  and  appellee  in  refer- 
ence to  the  separate  estate  of  appellee  was  void  for  the  further  reason 
that  the  consideration,  if  any,  moving  between  the  parties,  was  contrary 
to  law,  violative  of  public  morals,  and  against  the  declared  public  policy 
of  the  State.  2  Beach  on  Coni,  sec.  1543;  Merrill  v.  Peaslee,  146  Mass., 
460;  Miller  v.  Miller,  78  Iowa,  177;  Copeland  v.  Boaz,  9  Baxter 
(Tenn.),  223 ;  Adams  v.  Adams,  91  N.  Y.,  381 ;  Boyd  v.  De  Lamontagnie, 
73  N.  Y.,  498;  Roberts  v.  Frisby,  38  Texas,  219. 

In  the  Massachusetts  case,  Merrill  v.  Peaslee,  supra,  the  question  was 
discussed  most  thoroughly  and  learnedly,  and  the  attention  of  the  court 
is  directed  to  that  case  as  to  the  principles  which  govern  public  policy 
in  reference  to  transactions  between  husband  and  wife  after  they  are 
^parated  and  as  a  consideration  for  their  coming  together  again. 

WILLIAMS,  Associate  Justice. — Certified  questions  from  the 
Court  of  Civil  Appeals  for  the  Third  District. 

The  certificate  states  that  this  was  an  action  by  appellee  against 
appellant  for  a  divorce  and  for  the  adjustment  of  their  rights  of  prop- 
erty, and  to  set  aside  the  deeds  hereinafter  stated.  After  the  divorce 
was  granted,  the  deeds  were  set  aside  and  the  questions  certified  arise 
in  this  branch  of  the  case. 

The  circumstances  under  which  the  deeds  were  executed  were  that 
plaintiff  and  defendant  had  a  disagreement,  in  which  plaintiff  was  in 
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fault.  Defendant  left  home  and  remained  away  from  December  9, 
1896,  until  January,  24,  1897,  when  he  returned  and  remained  at 
home  until  after  the  suit  for  divorce  was  brought,  May  21,  1898. 

On  the  22d  day  of  January,  1897,  plaintiff  and  defendant  joined 
in  the  following  deed  to  E.  Botan,  trustee: 

*^he  State  of  Texas,  County  of  McLennan. — ^Enow  all  men  by 
these  presents,  that  we,  W.  M.  Kellett  and  Callie  E.  Kellett,  husband 
and  wife,  in  consideration  of  one  dollar  from  each  to  the  other  paid, 
and  for  the  purpose  of  divesting  the  separate  estate  and  title  of  us 
and  each  of  us  in  and  to  the  property  (hereinafter  described)  in  which 
each  of  us  shall  hereafter  own,  hold,  have  and  enjoy  an  equal  undivided 
conmiunity  interest,  to  the  end  that  all  of  the  same  may  stand  and  be 
as  all  other  property  now  owned  by  us,  viz.,  community  property, 
regardless  of  in  whose  name  the  title  thereto  may  stand,  and  thereby 
avoid  any  further  necessity  of  keeping  separate  accounts  of  the  increase 
thereof,  of  the  income  therefrom,  of  the  expenses  of  improvements, 
repairs,  insurance,  and  all  other  expenses  thereon,  and  that  all  of  the 
expenses  and  improvements  thereon  and  on  all  other  of  our  property 
may  be  paid  and  made  from  a  common  fund,  and  all  increase,  profit 
and  income  of  every  kind  whatsoever  from  said  property  hereinafter 
described  shall  be  and  become  after  this  date  community  property 
under  the  laws  of  the  State  of  Texas,  and  for  the  further  consideration 
and  purpose  of  settling  all  questions  now  or  which  may  hereafter  arise 
between  us,  and  avoiding  any  question  hereafter  between  our  respective^ 
heirs  upon  the  death  of  either  of  us,  and  in  consideration  of  five  dollars 
to  us  in  hand  paid  by  E.  Botan,  trustee,  for  the  purposes  herein  named, 
have  bargained,  sold,  assigned,  transferred,  and  conveyed,  and  do 
by  these  presents  bargain,  sell,  assign,  transfer,  and  convey  unto  the 
said  E.  Rotan,  trustee,  the  following  described  property  situated  in  the 
city  of  Waco,  county  of  McLennan  and  State  of  Texas,  to  wit.  [The 
property  described  consists  of  several  parcels  of  real  estate  and  238 
shares  of  bank  stock.] 

"Together  with  all  and  singular  the  rights,  members,  hereditaments, 
and  appurtenances  to  the  same  belonging  or  in  anjrwise  incident  or 
appertaining.  To  have  and  to  hold  all  and  singular  the  premises  and 
property  above  mentioned  unto  the  said  E.  Rotan,  his  heirs  and  assigns 
forever,  in  trust,  for  the  purpose  of  conveying  the  same  to  the  said 
W.  M.  Kellett  as  the  community  property  of  the  said  W.  M.  Kellett 
and  Callie  R.  Kellett,  and  we  do  hereby  bind  ourselves,  our  heirs,  exec* 
utors,  and  administrators  to  warrant  and  forever  defend  all  and 
singular  the  said  premises  unto  the  said  E.  Rotan,  trustee,  his  heirs 
and  assigns,  against  every  person  whomsoever  lawfully  claiming  or  to 
claim  the  same  or  any  part  thereof. 

'^Witness  our  hands  this  the  22d  day  of  January,  A.  D.  1897. 

''Wm.  M.  Kellett, 
"Callie  R.  Kbllbtt.^^ 
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All  of  the  real  property  and  130  fihares  of  the  stock  deBcribed  were 
the  separate  property  of  plaintiff.  The  other  108  shares  of  stock  were 
community  property. 

This  deed  was  freely  and  voluntarily  executed  by  both  parties,  act- 
ing under  advice  of  their  respective  attorneys,  and  was  duly  acbiowl- 
edged  by  plaintiff  as  a  married  woman.  The  only  purposes  and  con* 
siderations  were  those  recited. 

On  the  23d  day  of  January,  1897,  Botan  executed  and  delivered  the 
following  instrument: 

'TTie  State  of  Texas,  County  of  McLennan. — Enow  all  men  by  these 
presents,  that  I,  E.  Botan,  trustee,  of  said  couniy  and  State,  for  and 
in  consideration  of  $10  to  me  in  hand  paid  by  Wm.  M.  Kellett,  and  in 
further  consideration  of  and  for  the  purpose  of  carrying  into  effect 
the  object  and  purpose  of  the  conveyance  to  me  by  said  Wm.  M.  Kel- 
lett and  his  wife,  Callie  E.  Kellett,  dated  January  22,  1897,  of  the 
hereinafter  described  property,  and  under  and  by  virtue  of  the  power 
to  me  in  said  conveyance  given,  and  in  obedience  and  compliance  there- 
with, have  bargained,  sold,  assigned,  transferred,  and  conveyed,  and  by 
these  presents  do  bargain,  sell,  assign,  transfer,  and  convey  unto  the 
said  Wm.  M.  Kellett  the  following  described  property  situated  in  the 
ciiy  of  Waco  and  county  of  McLennan  and  State  of  Texas,  viz :  [Here 
follows  an  accurate  description  of  all  the  property  conveyed.] 

"All  of  which  is  and  shall  be  the  community  property  of  said  Wm. 
M.  Kellett  and  his  said  wife,  Callie  R.  Kellett,  under  the  laws  of  the 
State  of  Texas,  together  with  all  and  singular  the  rights,  members,, 
hereditaments,  and  appurtenances  to  the  same  belonging  or  in  any 
wise  incident  or  appertaining.  To  have  and  to  hold  all  and  singular 
the  premises  and  property  above  mentioned  unto  the  said  Wm.  M* 
Kellett  as  such  communily  property,  his  heirs  and  assigns  forever. 

**Witness  my  hand,  this  January  23d,  1897. 

^'E.  Botan,  Trustee.'* 

The  questions  asked  are  as  follows: 

"1.  Do  the  facts  recited  in  the  deed  or  contract  executed  by  appel- 
lant and  appellee  to  Botan  constitute  a  valuable  consideration? 

"2.  Can  the  wife  by  conveyance  in  the  manner  indicated  in  the 
above  deed,  when  join^  by  her  husband  in  the  manner  required  by 
statute,  convert  her  separate  estate  into  the  commimity  estate  of  her- 
self and  husband? 

*^3.  Is  a  valuable  consideration  resulting  to  a  wife  necessary  im 
order  to  support  such  a  conveyance  ?'' 

On  the  side  of  the  appellant  it  is  asserted  that  the  transaction  was  ai 
lawful  exercise  of  the  wife's  statutory  power  to  convey  her  separate 
properly,  and  that  thereby  her  title  was  conveyed  to  her  husband  and 
made  a  part  of  the  community  estate.  On  the  other  side,  it  is  urged 
that  the  instruments,  although  having  the  form  of  conveyances,  could 
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not  legally  operate  as  such,  but  disclosed  merely  an  attempt  by  the 
agreement  of  husband  and  wife  to  convert  that  which  the  law  made 
separate  property  of  the  latter  into  common  property  of  the  two.  On 
a  fonner  appeal,  the  Court  of  Civil  Appeals  sustained  the  latter  con- 
tention (Kellett  V.  Kellett,  23  Texas  Civil  Appeals,  571),  and,  after 
due  consideration  of  the  arguments  of  both  parties  and  the  authorities 
relied  on,  this  court  is  of  the  opinion  that  the  conclusion  was  correct. 

It  is  settled  by  the  decisions  in  this  State  that  married  women  have 
no  power,  except  such  as  is  aflBrmatively  given  by  statute  to  bind  them- 
selves personally  by  contracts.  Wadkins  v.  Watson,  86  Texas,  194; 
Kavanaugh  v.  Brown,  1  Texas,  481.  Among  the  powers  so  given  is 
that  of  making  conveyances  of  their  separate  property  in  the  mode  pre- 
scribed in  the  statute,  when  joined  by  their  husbands.  It  is  obvious, 
therefore,  that  an  agreement  by  a  married  woman,  attempting  to  con- 
vert her  separate  estate  into  community  property,  however  executed, 
must  be  invalid,  unless  her  act  amounts  to  a  conveyance  such  as  is 
recognized  by  the  law.  While  it  may  be  true  that  a  wife  can  not  con- 
vey her  separate  property  directly  to  her  husband  (Graham  v.  Stuve, 
76  Texas,  533),  it  is  nevertheless  true  that  by  their  joint  deed,  properly 
acknowledged,  the  husband  and  wife  may  convey  such  property  to  a 
third  person,  and  the  grantee  may  convey  it  to  the  husband,  either 
with  or  without  consideration,  although  the  sole  purpose  of  the  trans- 
action is  to  cause  the  property  to  become  that  of  the  husband.  Riley 
V.  Wilson,  86  Texas,  240.  In  virtue  of  her  power  of  conveying,,  the 
wife,  by  pursuing  the  statutory  mode,  may  mortgage  her  property  to 
secure  the  debt  of  her  husband  or  of  a  third  party,  the  power  to  con- 
vey the  absolute  title  being  held  to  include  the  lesser  power  of  mort- 
gaging, and  the  mortgage  being  sustained  as  a  species  of  conveyance. 

It  is  also  held  that  different  methods  of  conveyance  may  be  adopted 
and  that  husband  and  wife  are  not  confined  to  deeds  jointly  signed  by 
them.  Thus,  they  may  convey  through  the  agency  of  an  attorney  in 
fact,  empowered  by  their  joint  power  of  attorney  duly  executed  and 
acknowledged  (Patton  v.  King,  26  Texas,  685) ;  or  the  wife  may  be 
empowered  by  the  husband  to  sign  his  name  to  the  deed  and  the  con- 
veyance thus  executed  by  her  for  both  will  pass  title.  Rogers  v.  Rob- 
erts, 13  Texas  Civ.  App.,  190;  93  Texas,  649.  These  are  but  instances 
of  different  kinds  of  conveyances.  In  each  of  them,  the. separate  title 
which  the  wife  possesses,  or  an  interest  in  it,  passes  to  and  vests  in  the 
grantee,  and  her  act  is  therefore  strictly  within  the  power  given  to  con- 
vey her  property.  On  the  other  hand,  the  policy  of  the  law  protects 
the  wife's  property  from  liability  for  her  husband's  debts,  and  she  can 
not  make  it  subject  to  them  by  mere  agreement  not  amounting  to  some 
kind  of  legal  conveyance.  Magee  v.  White,  23  Texas,  180.  Her  prop- 
erty is  protected  also*  against  alienations  by  her  husband  and  she  can 
not,  by  power  of  attorney  or  other  mere  agreement,  enable  him  to  divest 
her  title.     Cannon  v.  Boutwell,  53  Texas,  626. 

The  power  to  convey  does  not,  therefore,  enable  her  to  contract  gen- 
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erally  with  reference  to  her  separate  property,  but  only  to  dispose,  in 
whole  or  in  part,  of  her  title;  and  the  only  operation  which  her  con- 
veyances have  is  to  pass  such  title  or  some  interest  in  it.  Wadkins  v. 
Watson,  supra. 

The  effect  of  her  conveyances,  as  well  as  those  of  others,  is  gov- 
erned by  the  law  applicable  to  the  existing  facts  under  which  they  are 
made;  and  the  case  therefore  resolves  itself  into  the  inquiry,  did  the 
facts  essential  to  make  the  property  in  question  community  property 
exist  when  the  transaction  took  place;  and,  if  not,  could  the  husband 
and  wife,  by  their  mere  volition,  make  it  such  in  the  manner 
attempted  ? 

Property  of  husband  and  wife  in  this  State  gets  its  character,  as 
belonging  separately  to  one  of  them  or  in  common  to  both,  from  the 
statutes  defining  their  separate  and  community  estates.  Property 
which  either  of  them  owns  before  marriage  and  that  which  he  or  she 
acquires  afterwards  by  gift,  devise,  or  descent  is  his  or  her  separate 
property.  Property  acquired  by  either  after  marriage  otherwise  than  by 
gift,  devise  or  descent  is  their  common  property.  By  construction, 
property  which  is  acquired  after  marriage  in  exchange  for  separate 
property,  or  which  is  purchased  with  separate  funds,  is  held  to  belong  to 
that  estate  which  furnished  the  consideration.  Separate  property  of 
either  spouse  may  be  conveyed  to  the  other  in  such  way  as  to  become  his 
or  her  separate  property,  and  community  property  may  be  so  conveyed 
by  the  husband  to  the  wife  as  to  make  it  hers  separately.  This  is  true, 
not  because  the  parties  chose  to  name  the  property  separate,  but  because 
the  facts  transpire  to  bring  it  within  the  statutory  definition,  and  the 
law,  operating  upon  such  facts,  vests  title  in  accordance  with  them. 
The  act  of  the  parties  is  such  as  the  law  defines  as  necessary  to  create 
the  separate  right.  Therefore,  the  question  whether  particular  property 
is  separate  or  community  must  depend  upon  the  existence  or  non- 
existence of  the  facts  which,  by  the  rules  of  law,  give  character  to  it,  and 
not  merely  upon  the  stipulations  of  the  parties  that  it  shall  belong  to  one 
class  or  the  other.  Thus,  when  one  spouse  passes  to  the  other  by  gift  his 
or  her  title  to  separate  property,  it  could  not  become  the  community 
property  of  both,  because  the  law  declares  that  property  so  acquired  shall 
be  the  separate  property  of  the  donee ;  and  a  gift  by  the  husband  to  the 
wife  of  his  interest  in  community  property  would  become  the  separate 
property  of  the  donee  for  the  same  reason.  And  so  property  acquired  in 
the  name  of  either  spouse  during  marriage,  otherwise  than  by  gift, 
devise,  or  descent,  or  in  exchange  for  separate  property,  would,  by  force 
of  the  statute,  be  community  property.  It  is  true  that,  in  the  acquisition 
or  afterwards,  the  husband  may  give  to  the  wife  all  his  interest  in  the 
property  and  thus,  by  gift,  make  it  hers ;  but  at  last  this  would  be  true 
only  because  the  facts  defined  in  the  law  exist  and  the  separate  right 
is  derived  through  a  gift,  the  husband  having  full  power  over  the  com- 
munity estate. 

If  the  deeds  in  question  were  without  consideration  and  passed  title 
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to  the  htiBband,  tinder  these  rules  of  law,  they  would  vest  in  him  a  sep* 
arate  title  to  the  land,  because  it  is  the  wife's  separate  title  that  is  at- 
tempted to  be  conveyed  and  the  conveyance  would  be  a  gift.  Yet*  the 
deeds  in  effect  declare  that  they  shall  not  have  this  but  a  different  opera- 
tion. The  one  power  the  wife  had  was  to  convey  her  title,  and,  by  her 
conveyance,  invest  her  grantee  with  the  right  conveyed.  The  power  she 
tried  to  exercise  was,  by  the  form  of  a  conveyance,  to  make  a  contract 
changing  the  legal  character  of  the  property.  As  we  have  seen,  the 
power  of  conveying  does  not  include  the  power  to  do  any  such  thing. 
It  has  been  held  in  several  cases  that  husband  and  wife  can  not,  by  their 
mere  agreements,  alter  the  character  given  to  property  by  the  law  acting- 
upon  the  facts  under  which  it  is  acquired.  Cox  v.  Miller,  54  Texas,  27  ; 
Green  v.  Ferguson,  62  Texas,  629. 

The  admissions  made  in  these  cases  that  conmiunity  property,  in. 
existence  or  as  it  comes  into  existence,  may  be  made  the  separate  prop- 
erty of  the  wife  by  gift  from  the  husband,  are  thoroughly  consistent  with 
what  we  have  said.  The  gift  fulfills  the  requirements  of  the  law  under 
which  the  title  of  one  is  transferred  to  the  other  so  as  to  become  separate. 
Here  the  attempt  of  the  wife  is  to  make  a  gift  without,  at  the  same 
time,  so  conveying  her  title  as  to  make  the  gift  'have  its  proper  effect. 

Eecurring  to  the  principles  already  stated,  we  see  that,  while  a  mar- 
ried woman,  through  the  intervention  of  a  trustee,  may  give  or  sell  her 
property  to  her  husband  so  as  to  make  it  his  and,  therefore,  subject  to  his 
control  and  to  his  debts,  and  may  also  mortgage  it  to  secure  his  debts, 
the  power  is  withheld  from  her,  while  retaining,  to  empower  him  to- 
alienate  it,  or  to  subject  it  to  his  debts.  A  more  effectual  method  of 
defeating  the  last  named  restrictions  could  not  be  devised  than  that  em- 
ployed in  this  case,  if  it  were  upheld.  All  the  mischiefs  sought  to  be 
guarded  against  would  at  once  flow  from  such  a  transaction,  and  this 
shows  that  the  objections  to  it  are  not  of  a  merely  technical  character. 
In  our  opinion,  such  transactions  have  no  place  in  our  laws  regulating- 
marital  rights. 

A  statement  of  the  effect  of  a  real  conveyance  by  the  wife  of  her 
separate  property,  through  the  medium  of  a  trustee,  to  her  husband,  such 
as  has  been  upheld  by  this  court,  will  serve  to  illustrate  the  difference 
between  it  and  the  transaction  in  question.  By  such  a  conveyance,  the 
wife's  title,  or  a  part  of  it,  to  the  whole  or  a  part  of  the  property  would 
pass  to  and  vest  in  the  husband,  and  such  interest  as  was  conveyed  would 
become  his  separate  property.  If  only  a  part  were  conveyed,  the  re- 
mainder would  continue  to  be  her  separate  property,  and  would  be  pro- 
tected from  her  husband's  debts  as  well  as  from  alienation  by  him.. 
Here  the  wife,  while  she  pretends  to  divest  her  whole  separate  title,  does 
not  convey  it  to  her  husband,  but  declares  that  the  instrument  shall  only^ 
operate  to  make  the  property  belong  to  the  community  estate,  the  effect 
of  which  would  be  to  vest  in  her  husband  an  interest  and  in  herself  an 
interest  of  a  different  character  from  that  which  she  owned  and  pre- 
tended to  convey,  and  to  put  the  whole  forever  beyond  her  control  and 
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subject  to  that  of  the  husband  alone.  This  makes  it  apparent  that  this 
is  not  really  a  conveyance  of  her  title  such  as  she  could  make,  but  only 
an  agreement  by  which  a  change  in  the  character  of  such  title  is  at- 
tenpted,  without  the  existence  of  the  facts  necessary,  under  the  law,  to 
effect  the  change. 

The  wife  may  hold  the  title  to  community  property,  legally  acquired, 
as  well  as  the  husband.  If,  without  consideration,  she  and  her  husband 
should  execute  such  an  instrument  to  a  trustee  upon  the  trust  that  he 
should  reconvey  the  property  to  her,  and  should  provide  that  it  should 
thereby  become  community  property,  would  it  not  be  evident  that  the 
entire  substance  of  such  instruments  woidd  be  the  agreement  to  change 
the  property  from  separate  to  community,  and  that  in  reality  there 
would  be  no  conveyance  of  her  separate  title?  We  instance  a  case  in 
which  there  is  no  consideration  because  we  do  not  wish  to  go  beyond 
the  facts  of  this  case. 

It  is  not  necessary  to  hold  that  a  married  woman's  separate  property 
may  not  be  so  conveyed  as  to  become,  in  law,  communily  property.  It 
may  be  that  a  purchase  may  be  made  of  such  property  by  the  husband 
wiih  communily  funds,  so  tiiat  the  consideration  will  belong  tp  the  wife 
separately,  and  the  property,  taking  its  place,  will  belong  to  the  com- 
munity estate.  If  tins  is  true,  it  is  because  the  law  and  not  the  mere 
agreement,  would  give  such  effect  to  the  transaction.  No  such  case  is 
presented  here. 

The  deeds  are  without  valuable  consideration.  The  recitals  of  money 
paid  are  evidently  merely  formal  and  nominal  (Lewis  v.  Simon,  HZ 
Texas,  475)  ;  and,  besides,  according  to  the  recitals,  equal  simis  were 
paid  to  each  party,  so  that  the  vrife  received  no  more  than  she  paid.  The 
other  recitals  merely  give  the  reasons  and  purposes  actuating  the  parties 
and  show  no  benefit  to  the  wife,  or  detriment,  disadvantage,  or  incon- 
venience to  the  husband  whatever.  The  transaction,  if  the  instrument 
should  have  eflfect,  would  operate  wholly  to  the  benefit  of  the  husband 
without  pecaniary  consideration  received  by  the  wife. 

We  conclude  tiiat  the  transaction  did  not  change  from  separate  to 
oonunumty  the  property  mentioned  in  the  deeds;  and  tbis^  with  what 
we  have  said^  answers  the  questions  asked. 
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6.  H.  LUEDDE  ET  AL.  V.   C.  H.  HOOPEB. 
No.  1061.    Decided  January  16,  1902. 

^S«qiiestratioii— Replevin— Judgment— Valu^. 

In  a  sequestration  suit  wherein  defendant  has  retained  possession  of  the 
property  by  giving  a  replevy  bond,  the  value  of  the  property  for  which  the 
successful  plaintiff  is  to  have  judgment,  as  provided  in  article  4876,  Revised 
Statutes,  is  to  be  determined  by  its  market  value  at  the  time  of  the  triaL  (Pp. 
172-174.) 

Question  certified  from  the  Court  of  Civil  Appeals,  Third  District,  in 
an  appeal  from  McLennan  County. 

Henry  &  Stribling  and  Dyer  &  Dyer,  for  appellants. — In  determining 
the  liability  of  sureties  upon  a  replevin  bond  in  sequestration  proceed- 
ing, the  value  of  property  sequestrated  is  to  be  determined  by  evidence 
of  what  the  value  of  the  property  is  at  the  time  of  trial  in  its  then 
present  condition,  and  not  the  value  of  the  properiy  at  the  time  of  the 
levy  of  the  writ  of  sequestration.  Watts  v.  Overstreet,  78  Texas,  571 ; 
Investmeht  Co.  v.  Shelton,  29  S.  W.  Rep.,  494;  Halberi;  v.  San  Saba 
Springs,  34  S.  W.  Rep.,  636;  Pilgo  v.  Bank,  38  S.  W.  Rep.,  237;  Nor- 
wood V.  Bank,  45  S.  W.  Rep.,  929;  Avery  v.  Dickson,  49  S.  W.  Rep., 

J.  TF.  Taylor  and  L.  Williams,  for  appellee. — ^Appellee  assigns  as  his 
proposition  of  law  under  the  assignments  referred  to  that  the  true  rule 
is,  "the  market  value  of  the  property  at  the  time  of  trial,  based  upon 
its  condition  at  the  time  it  was  replevied ;"  that  the  giving  of  a  replevin 
bond  "is  a  judicial  deposit  for  the  purpose  of  keeping  it  safely  during 
the  trial  f  and  that  the  sheriif  and  not  the  jury  is  the  proper  authority 
under  our  statute  to  determine  the  damage,  if  any,  done  to  property 
while  being  held  under  a  replevin  bond.  Western  M.  and  I.  Co.,  Ltd.,  v. 
Shelton,  29  S.  W.  Rep.,  494;  Rev.  Stats.,  arts.  4877,  4878. 

BROWN,  Associate  Justice. — ^The  Court  of  Civil  Appeals  for  the 
Third  District  has  certified  to  this  court  the  following  statement  and 
question : 

"The  Court  of  Civil  Appeals  of  the  Third  Supreme  Judicial  District 
of  the  State  of  Texas  certifies  that  there  is  now  pending  and  undecided 
in  this  court  the  above  styled  and  numbered  cause,  which  was  an  action 
by  appellee  Hooper  against  the  appellants  in  the  nature  of  a  sequestra- 
tion suit  to  recover  possession  of  certain  personal  property  described  in 
his  petition,  alleged  to  be  of  the  value  of  $733.  Affidavit  and  bond  in 
sequestration  were  executed  and  part  of  the  property  described  in  the 
petition  was  levied  upon  by  virtue  of  the  writ  of  sequestration,  and 
thereafter,  on  the  18th  day  of  February,  1898,  the  defendants  in  the 
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seqnestriEition  suit  replevied  the  same^  with  the  appellants  as  sureties  on 
his  replevy  bond. 

'TJpon  the  trial  of  the  case,  the  judgment  prescribed  by  law  in  seques- 
tration suits  was  entered,  and  the  value  of  the  articles  assessed  by  the 
jury  by  their  verdict  was  $733.50. 

'*We  find  that  at  the  date  of  the  sequestration  suit  and  prior  thereto,, 
the  appellee  was  the  owner  of  the  property  in  controversy,  and  wa& 
entitled  to  the  possession  of  the  same;  that  the  defendant  in  the  suit 
was,  in  contemplation  of  law,  a  trespasser  and  had  possession  of  the 
property  without  the  consent  of  the  appellee.  We  also  find  that  the 
verdict  of  the  jury  as  to  the  value  of  the  property  corresponds  with  the 
evidence  as  to  the  value  thereof  offered  by  appellee  in  its  condition  about 
the  time  it  was  first  taken  possession  of  by  the  defendant  in  the  seques* 
tration  suit  and  the  date  of  the  replevy  bond. 

"Upon  trial  of  the  case,  the  appellee  offered  evidence  of  the  value  of 
the  property  at  the  time  he  was  deprived  of  possession  of  the  same,  which 
was  objected  to  on  the  ground  that  evidence  of  value  at  the  time  of  trial 
should  govern.  The  court  overruled  the  objections,  and,  in  effect,  per* 
mitted  tiie  witness  to  testify  as  to  what  was  the  value  of  the  property  in 
its  condition  at  the  time  that  the  appellee  was  deprived  of  its  possession. 
In  this  connection,  it  is  well  to  state  that  the  record  shows  that  this  case 
was  tried  on  the  29th  day  of  March,  1901,  in  the  County  Court  of  Mc- 
Lennan County,  Texas,  and  the  time  testified  to  by  the  witness  in 
giving  the  value  of  the  property  was  in  1898. 

"Upon  the  trial  of  the  case,  the  appellants  offered  to  prove  the  value 
of  the  property  at  the  time  of  the  trial,  which,  upon  objection,  was  re- 
fused by  the  court  The  bill  of  exception  that  raises  this  question  shows 
that  the  witness  was  familiar  with  the  value  of  this  property  at  the  time 
of  trial,  and  that  if  he  had  been  permitted  to  testify,  his  evidence  would 
have  been  to  the  eflfect  that  in  its  then  condition  the  value  was  less  than, 
in  1898.  To  the  ruling  of  the  court  in  the  two  particulars  above  noticed, 
the  appellants  properly  preserved  the  questions  by  bills  of  exception,, 
upon  which  proper  assignments  of  errors  are  made  in  their  briefs,  and 
they  are  properly  before  this  court  for  determination.  We  also  find 
that  there  was  no  evidence  offered  of  the  value  of  the  use  of  the  property 
from  the  time  that  the  appellee  was  deprived  of  possession  of  the  same 
and  the  execution  of  the  replevy  bond,  up  to  the  date  of  the  trial. 

"Notwithstanding  the  decisions  of  some  of  the  courts  of  this  State  as 
to  the  time  in  which  the  value  of  property  will  be  inquired  into  in  cases 
Uke  the  above,  the  Court  of  Civil  Appeals  of  the  Third  Supreme  Judicial 
District  of  Texas  certifies  to  the  Supreme  Court  the  following  question : 

"Should  the  value  of  property  in  a  case  like  the  present  be  ascertained 
and  determined  at  the  time  of  trial,  or  at  the  time  that  the  owner  was 
illegally  deprived  of  possession  of  the  same,  or  at  the  date  of  the  execu- 
tion of  the  replevy  bond  by  the  defendant  and  his  sureties  in  such  a 
bondr 

When  a  plaintiff  sues  to  recover  personal  property,  and,  by  writ  of 
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sequestration,  places  it  in  the  custody  of  the  sheriff  or  other  oflBcer,  the 
defendant  may  retain  possession  of  the  property  by  giving  bond,  condi- 
tioned as  prescribed  in  article  4874,  one  of  the  conditions  being  "that 
he  (defendant)  will  have  such  property,  with  the  value  of  the  fruits, 
hire,  or  revenue  thereof,  forthcoming  to  abide  the  decision  of  the  court, 
or  that  he  will  pay  the  value  thereof,"  etc.  The  judgment  to  be  rendered 
by  the  court,  in  case  plaintiff  shall  recover,  is  prescribed  in  the  following 
Article  of  the  Eevised  Statutes:  "Art  4876.  The  bond  provided  for  in 
the  three  preceding  articles  shall  be  returned  with  the  writ  to  the  court 
from  whence  the  writ  issued,  and  in  case  the  suit  is  deicded  against  the 
defendant,  final  judgment  shall  be  entered  against  all  the  obligors  in 
fiuch  bond,  jointly  and  severally,  for  the  value  of  the  property  replevied, 
and  the  value  of  the  fruits,  hire,  revenue,  or  rent  thereof,  as  tiie  case 
may  be." 

If  the  property  be  not  damaged,  the  defendant  may  discharge  the 
judgment  by  delivering  the  property  itself  to  the  sheriff,  and  if  it  be 
damaged,  then  he  may  deliver  the  property  by  paying  the  damages  to  be 
assessed  by  the  sheriff.    Arts.  4877,  4878. 

The  language  used  in  article  4876,  ^^he  value  of  the  property  re- 
plevied," has  been  construed  by  this  court  to  mean  the  market  value  at 
the  time  of  the  trial.  Watts  v.  Overstreet,  78  Texas,  571.  The  opinion 
in  that  case  is  well  supported  by  sound  reasons  and  we  deem  it  imneces- 
«ary  to  add  anything  to  it.  That  decision  is  sustained  by  the  following 
cases,  construing  statutes  with  similar  provisions  to  ours:  Brewster  v. 
Silliman,  38  N.  Y.,  423;  Allen  v.  Pox,  51  N.  Y.,  562;  Chapman  v. 
Kerr,  80  Mo.,  158;  Omeara  v.  The  N.  A.  Mining  Co.,  2  Nev.,  112. 
There  is  seeming  conflict  of  authority  on  this  question,  but  we  are  satis- 
fied to  rest  the  construction  of  the  statute  as  already  annoimced  by  which 
the  practice  of  the  courts  of  this  State  has  been  shaped.  We  answer  that 
the  value  of  property  sequestered  and  retained  by  a  defendant  under 
replevy  bond  should  be  determined  by  its  market  value  at  the  time  of 
the  trial,  when  the  question  arises  in  the  original  suit  and  under  the 
statute. 


B.  Habdinq  v.  Commissioners  Coukt  of  McLennan  County. 

Application  No.  3214.    Decided  January  16,  1902. 

1.— Suit— Plaintiff— Pecuniary  or  Political  Interest. 

A  party  can  not  sue  to  determine  a  controversy  in  which  no  pecuniary  right 
of  his  is  imperiled.     (P.  175.) 

It — Same — ^Local  Option. 

Tq  entitle  one  to  bring  a  suit  to  test  the  yalidity  of  an  election  prohibiting 
the  sale  of  liquor  in  a  locality  where  he  was  engaged  in  that  business,  plaintiff 
must  allege  and  prove  that  he  was  a  licensed  dealer.     (P.  175.) 

3.— Pleading. 

Facts  not  aUeged,  though  proven,  can  not  be  considered  by  the  court.  (P. 
175.) 
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4.— Writ  of  Error. 

Refusing  a  writ  of  error  in  this  case  on  the  ground  that  plaintiff  had  not 
alleged  facts  entitling  him  to  sue,  the  court  decline  to  either  approve  or  dis- 
approve the  rulings  by  which  the  trial  court  or  the  Court  of  Civil  Appeals 
sustained  judgment  for  defendants.     (P.  176.) 

Application  for  writ  of  error  to  the  Couri;  of  Civil  Appeals  for  the 
Third  District,  in  an  appeal  from  McLennan  County. 

Harding  sued  to  enjoin  the  Commissioners  Court  of  McLennan 
Coxmty  from  declaring  the  result  of  an  election  under  the  local  option 
kw  in  a  part  of  the  county  to  have  been  in  favor  of  prohibition.  Judg- 
ment went  for  defendants,  from  which  plaintiff  appealed,  and  on  its 
aflSrmance  he  applied  for  a  writ  of  error. 

E.  E.  Easterling,  for  applicant. 

GAINES,  Chief  Justice. — We  are  of  opinion  that  the  writ  of  error 
applied  for  in  this  case  should  be  refused,  but  are  not  prepared  to  concur 
in  the  conclusion  upon  which  the  Court  of  Civil  Appeals  rest  their  de- 
cision. 

That  court  decided  the  appeal  upon  the  agreed  facts  upon  which  the 
case  was  tried,  from  which  it  appears  that  the  applicant  *Vas  legally 
carrying  on"  the  business  of  a  liquor  dealer  in  the  district  in  which  the 
election  was  held.  Harding  v.  Commissioners,  3  Texas  Ct.  Rep.,  796. 
But  the  allegation  in  the  petition  is  merely  *Hhat  your  petitioner  is 
engaged  in  the  sale  of  beer  and  other  liquors  in  Axtell,  Texas,  within  the 
limits  of  said  described  local  option  precinct  and  in  said  school  district,'' 
etc  There  is  no  averment  that  he  was  legally  so  engaged.  If  such 
were  the  fact,  it  should  have,  been  alleged.  Unless  he  was  a  licensed 
dealer,  which  is  not  averred  and  which  we  are  not  at  liberty  to  assume, 
we  are  of  opinion  that  he  would  have  no  such  interest  in  the  question 
agitated  by  his  suit  as  would  have  entitled  him  to  bring  the  action. 
Since  it  does  not  appear  that  the  effect  of  declaring  that  the  election  had 
carried  in  favor  of  local  option  was  to  imperil  any  pecimiary  right  of  the 
applicant,  the  question  as  to  him  is  merely  a  political  one,  and  the  courts 
agree  that  a  party  can  not  sue  to  determine  a  controversy  of  such  a 
character. 

The  trial  court  decided  against  the  applicant  on  the  groimd  that  the 
election  was  valid,  and  the  Court  of  Civil  Appeals  held  that  he  was  not 
entitled  to  sue,  although  a  licensee!  dealer.  Both  are  questions  of  much 
diflSculty,  but  since  it  was  not  averred  that  the  applicant  was  lawfully 
engaged  in  the  business  of  selling  liquors,  we  do  not  find  it  necessary  to 
decide  either  of  them.  The  courts,  in  determining  a  case,  are  not  at 
liberiy  to  consider  a  fact  appearing  in  evidence  which  is  not  alleged  in 
ilie  pleadings. 

The  application  for  the  writ  of  error  is  refused. 

Writ  of  error  refused. 
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National  Bane  op  Cleburne  v.  Gulf,  Colobado  &  Santa  Pe 
RAILWAY  Company  et  al. 

No.  1055.    Decided  January  20,  1902. 

L^LaboTer's  Lien— Railways. 

Article  3312,  Revised  Statutes,  does  not  give  a  lien  to  mechanics  or  laborers 
employed  in  the  construction  of  machine  shops,  roundhouses,  etc.,  situated  upon 
the  land  of  a  railway  company  but  not  on  its  right  of  way.     (Pp.  182-184.) 

2. — Same — Statute  Construed — Equipments. 

The  word  "equipments,"  being  used  in  connection  with  the  words  'loco- 
motive, car,"  etc.,  includes  only  things  used  in  like  manner  in  connection  with 
the  operation  of  the  road,  and  is  not  broad  enough  to  include  structures  like 
machine  shops,  roundhouses,  and  the  like,  though  necessary  to  the  operation  of 
the  road.     (P.  182.) 

8. — Same— Railroad— What  It  Includes. 

The  word  **railroad"  in  article  3312,  Revised  Statutes,  does  not  embrace 
machine  shops,  etc.,  not  on  the  right  of  way,  the  term  as  used  in  the  statutes 
(articles  4422,  4425,  4483)  appearing  to  designate  the  right  of  way  and 
structures  upon  it.     (Pp.  183,  184.) 

4.— Mechanic's  Lien— Railroad  Buildings. 

The  rights  of  mechanics,  laborers,  and  materialmen  constructing  buildings, 
such  as  machine  shops,  of  a  railway  upon  groimds  not  embraced  in  its  ri^t 
of  way,  are  protected  by  the  general  law  for  mechanic's  liens.  Revised  Statutes, 
article  3204,  and  must  be  secured  by  compliance  with  that,  and  not  with 
article  3312.     (P.  184.) 

5.— Indemnity  Bond— Who  May  Sue. 

A  mere  bond  of  indemnity  given  by  contractors  and  sureties  to  protect  the 
owner  of  property  against  liens  of  workmen  constructing  buildings  thereon, 
does  not  give  a  right  of  action  by  such  laborers,  for  their  claims,  against  the 
sureties.     (Pp.  184,  185.) 

Questions  certified  by  the  Court  of  Civil  Appeals  for  the  Fifth  Dis- 
trict, on  error  from  Johnson  County. 

Wear  &  Morrow,  L,  B,  Davis,  and  W.  Z>.  McCoy,  for  plaintiflf  in  error. 
The  court  erred  in  sustaining  the  appellee,  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company's,  general  demurrer  to  appellant,  the  National 
Bank  of  Cleburne's,  second  amended  petition,  because  the  averments  in 
said  petition  state  that  said  shops  are  a  part  of  said  railway  and  are 
used  for  and  in  connection  with  the  operation  of  said  railway,  and  are 
built  upon  and  over  a  portion  of  its  said  tracks  and  turnouts,  and  are  a 
part  of  its  said  tracks ;  which  averments  presented  an  issue  of  fact  which 
the  court  could  not  determine  on  a  general  demurrer.  Rev.  Stats.,  art. 
3312;  Railway  v.  Rucker,  59  Texas,  587;  Railway  v.  Daniels,  62 
Texas,  70. 

The  averments  in  appellant's  second  amended  petition  show  said  shops 
to  be  a  part  of  the  equipment  of  said  appellee's  railway,  and  that  said 
shops  and  railway  were  subject  to  the  lien  claimed  by  the  appellant, 
which  averments  made  an  issue  of  fact  which  the  court  could  not  de- 
termine on  demurrer,  and  therefore  erred  in  sustaining  appellee's  gen- 
eral demurrer  to  appellant's  second  amended  petition  and  rendering 
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judgment  against  appellant.  Same  authorities;  also  People  y.  Eailway, 
45  N.  E.  Rep.,  826;  Rubey  v.  Coal  Co.,  21  Mo.  App.,  169. 

The  averments  in  appellant's  second  amended  petition  showed  that  the 
claim  for  money  set  out  in  said  petition  was  for  work  and  labor  done 
by  the  parties  to  whom  said  due  bills  were  issued,  described  in  exhibit 
"A''  referred  to  in  its  petition,  for  the  appellee  railway  company,  and 
is  a  lien  on  the  railroad  and  its  equipment,  and  therefore  the  court  erred 
in  sustaining  the  demurrer  of  appellee  to  said  second  amended  petition 
and  rendering  judgment  against  appellant. 

The  court  erred  in  sustaining  the  general  demurrer  to  plaintiffs  peti- 
tion because  it  appeared  from  the  averments  of  said  petition  that  plain- 
tiff had  a  lien  under  article  3294  of  the  Revised  Statutes  securing  the 
indebtedness  declared  on,  said  lien  existing  notwithstanding  there  is  no 
averment  that  any  steps  had  been  taken  to  secure  it  other  than  the  bring- 
ing of  this  suit.    Strang  v.  Pray,  35  S.  W.  Rep.,  1066. 

The  established  rule  of  construction  of  lien  statutes  is  in  favor  of  the 
laborer.  Burke  v.  Brown,  30  S.  W.  Rep.,  936;  Bassett  v.  Mills,  89 
Texas,  162;  Trammel  v.  Mount,  68  Texas,  213;  Wilson  v.  Bank,  103 
U.  S.,  770. 

We  think  that  our  contention,  that  under  article  3312  the  species  of 
railway  property  on  which  plaintiff  claims  lien  is  included,  is  more  con- 
sistent with  the  liberal  rule  of  construction  recognized  in  tiie  authorities 
above  cited.  In  other  words  we  think  that,  applying  the  proper  rule  of 
construction,  tiie  words  ^*any  railroad,  locomotive,  car,  or  other  equip- 
ment of  a  railroad'^  include  roundhouses  and  machine  shops,  especially 
when  it  is  shown,  as  in  this  case,  that  roundhouses  and  machine  shops 
are  necessary  in  the  operation  of  the  railroad,  and  are  so  intimately  con- 
nected with  it  that  they  are  useless  for  any  purpose  except  for  railroad 
pTurposes,  and  when  they  are  situated  upon  land  which  has  in  fact 
become  a  part  of  the  right  of  way  of  the  railroad  company.  Our  statute 
on  the  subject  of  taxation,  article  5082,  Revised  Statutes,  subdivision  2, 
says:  '^Railroad  shall  include  right  of  way,  roadbed,  superstructure, 
depots,  and  grounds  upon  which  said  depots  are  situated,  and  all  shops 
and  fixtures  of  every  kind  used  in  operating  said  road.'' 

Webster  says  that  the  term  railroad  includes  the  road,  tracks,  etc., 
with  all  the  lands,  buildings,  rolling  stock,  etc.,  pertaining  to  them  and 
consisting  of  one  property. 

In  the  Century  Dictionary  and  Encyclopedia  it  is  said  that,  in  com- 
mon and  accepted  usage,  the  meaning  of  the  term  railroad  and  railway 
have  been  extended  to  include  not  only  the  permanent  way,  but  every 
thing  necessary  to  its  operation,  as  rolling  stock  and  buildings,  including 
stations,  roundhouses,  locomotives,  locomotive  shops,  car  shops,  and  repair 
shops. 

In  the  case  of  Railway  v.  United  States,  93  United  States,  442,  the 
Supreme  Court  says:  ^Tjord  Chancellor  Cottenham,  in  the  case  of 
Cother  v.  Railway,  2  Phillips,  473,  said:  *The  term  railway,  by  itself. 
Vol.  UDCXXV.  Supreme— 12 
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includes  all  works  antliorized  to  be  constructed,  and,  for  the  purpose  of 
constructing  the  railway,  the  company  are  authorized  to  construct  such 
stations  and  other  works  as  they  may  think  proper/  1  Bedf.  on  Rail- 
ways, sec.  105.  The  ^works'  referred  to  by  the  lord  chancellor  were  those 
permanent  and  immovable  appendages  which  constitute  parts  of  the 
completed  structure.^^ 

In  the  case  of  St.  John  v.  Railway,  22  Wallace,  138,  the  Supreme 
Court  says  in  passing  upon  the  question  as  to  what  was  meant  by  net 
earnings  of  the  road:  *TJpon  what  ground  can  it  be  claimed  that  the 
category  ^et  earnings  of  the  road*  was  not  intended  to  embrace  the 
net  earnings  of  all  the  business  of  the  company  for  the  time  being, 
whether  done  upon  one  or  many  roads?" 

In  the  case  of  Railway  v.  Williams,  54  Pennsylvania  State,  107,  the 
court  says  in  construing  an  act  authorizing  a  company  to  construct  and 
locate  a  railroad :  ^This  grant  of  power  unquestionably  carries  with  it 
the  power  to  construct  turnouts,  sidings,  stations,  and  engine  houses, 
and  all  the  works  and  appendages  usual  in  the  convenient  operation  of 
a  railway."  A  railway  without  switches,  sidings,  turnouts,  and  buildings 
for  coal,  water,  engines,  stations,  etc.,  would  be  useless  in  a  great 
measure.  They  are  essential  to  the  operation  of  the  road  and  the  trans- 
portation of  freight  and  passengers  with  security  and  dispatch. 

In  the  case  of  the  United  States  v.  Chaplin,  31  Federal  Reporter,  895, 
the  court  says:  "In  common  parlance  a  railway  consists  of  *the  road' 
and  the  'rolling  stock.^  The  former  includes  everything  that  is  im- 
movable or  aflBxed  to  the  soil^ — such  as  station  houses,  roundhouses,  plat- 
forms, watertanks,  and  machine  shops.  The  road  can  not  be  operated 
without  these,  or  considered  constructed  imtil  they  are  built." 

In  Boisot  on  Mechanic's  Lien,  section  191,  it  is  said:  '^Whether 
depots  and  buildings  erected  and  used  by  a  railroad  company  are  to  be 
treated  as  other  buildings,  or  as  a  part  of  the  road,  is  a  question  on  which 
the  authorities  are  not  entirely  harmonious.  The  prevailing  view,  how- 
ever, is  to  trfeat  them  as  a  part  of  the  road  so  that  a  lien  for  work  done 
on  them  would  extend  over  the  road  as  an  entirety." 

Crane  &  Oreer,  for  defendant  in  error  Moss;  Adams  &  Truelove,  for 
defendants  in  error  James,  Capps,  and  Carter;  J.  W.  Terry,  D.  W.  Odell, 
and  Moore  &  Tenly,  for  defendant  in  error  Gulf,  Colorado  &  Santa  Pe 
Railway  Company.— The  court  did  not  err  in  sustaining  the  defendant 
railway  corapan/s  general  demurrer  to  appellant's  second  amended  peti- 
tion, because  the  laws  of  Texas  clearly  indicate  that  in  the  matter  of 
fixing  mechanics',  materialmen's,  and  laborers'  lien  on  railroad  property, 
buildings  and  shops  are  not  included  in  the  term  "railroads."  Const. 
1876,  art.  16,  sec.  37;  Acte  of  1879,  pp.  8  and  9;  Acts  of  1887,  p.  17; 
Acts  of  1889,  })p.  110  to  114  inclusive;  Acts  of  1895,  pp.  194  to  197; 
Rev.  Stats.,  arts.  3295-3308. 

The  court  correctly  determined  on  demurrer,  as  a  matter  of  law,  that 
shops  are  not  equipments  within  the  meaning  of  the  Texas  statute  defin- 
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ing  kborers,  mechanics,  artisans,  and  materialmen's  liens.  Railway  v. 
Hoyt,  89  Wis.,  314;  People  v.  Railway,  45  N.  E.  Rep.,  826;  Rubey  v. 
Coal  Co.,  21  Mo.  App.,  159;  Atlanta  Street  Railway  Co.  v.  Atlanta,  66 
6a.,  107 ;  6  Am.  and  Eng.  Enc.  of  Law,  655,  and  note,  and  vol.  11,  p. 
54 ;  Century  Dictionary,  title  "Equipment.'' 

An  examination  of  the  record  will  disclose  that  the  bond  upon  which 
Moss,  Capps,  Carter  and  James  were  sureties  was  a  bond  of  indemnity 
given  to  the  railroad  company  to  secure  it  against  loss  or  damage,  but 
was  not  given  for  the  purpose  of  securing  the  creditors,  and  no  action 
can  be  maintained  thereon  by  them  or  anyone  in  their  behalf.  Jones  L. 
Co.  V.  Villegas,  28  S.  W.  Rep.,  558;  Santleben  v.  Cement  Co.,  25  S.  W. 
Rep.,  143 ;  Browne  v.  French,  22  S.  W.  Rep.,  581 ;  Todd  v.  Loan  Assn., 
55  Pac.  Rep.,  501;  Marquette,  etc..  Building  Co.  v.  Wilson,  67  N.  W. 
Rep.,  123;  Pioneer  S.  and  L.  Co.  v.  Bartsch,  38  Am.  St.  Rep.,  511; 
Knapp  V.  Swaney,  23  N.  W.  Rep.,  162;  M.  Co.  v.  Wilson,  67  N.  W.  Rep., 
123;  Macatee  v.  Hamilton,  38  S.  W.  Rep.,  530;  Jefiferson  v.  Asch,  26 
Law.  Rep.  Ann.,  257,  and  notes;  Jefferson  v.  Asch,  39  Am.  St.  Rep., 
618 ;  Baxter  v.  Camp,  42  Law.  Rep.  Ann.,  516 ;  Buchanan  v.  Tilden,  158 
N.  T.  109;  Merrill  v.  Green,  55  N.  Y.,  270. 

Greene  &  Stewart,  for  Itimber  companies,  and  J.  W.  Terry,  for  rail- 
way company,  on  cross-assignment. — Construing  the  contract  and  bond 
together,  it  was  the  intention  of  the  parties  to  obligate  Evans  & 
Hoshour  and  the  sureties  on  the  bond  to  pay  off  and  satisfy  all  claims  for 
labor  done  or  material  furnished  in  the  construction  of  the  railway  com- 
pany's shops,  etc.,  whether  such  claims  amounted  to  a  lien  on  the  prop- 
erty or  not.  There  is  nothing  in  the  policy  of  the  law  forbidding  the 
assxunption  of  such  obligation  by  the  contractors  and  their  sureties. 
Whether  the  motive  inducing  the  railway  company  to  require  such  a 
contract  and  bond  was  moral  or  immoral  is  immaterial.  The  parties 
having  made  the  contract,  the  railway  company  and  the  beneficiaries 
under  the  same — the  three  plaintiffs  and  the  various  interveners — ^were 
entitled  to  have  the  same  enforced.  St.  Louis,  etc.,  Lime  Co.  v.  Von 
Phul,  133  Mo.,  561 ;  Knapp  v.  Swaney,  56  Mich.,  345 ;  People  v.  Dodge, 
52  Pac  Rep.,  637 ;  Sample  v.  Hale,  34  Neb.,  220 ;  Bassett  v.  Hughes,  43 
Wis.,  319;  Lyman  v.  Lincoln,  38  Neb.,  794;  Iron  Co.  v.  Frescoln,  43 
Atl.  Rep.,  961 ;  Jordan  v.  Kavanaugh,  63  Iowa,  152 ;  Ross  v.  Crane,  74 
Iowa,  375;  Poster  v.  Water  Co.,  3  Lea,  42;  Williams  v.  Markland,  15 
Ind.  App.,  669 ;  Fitzgerald  v.  Clay,  47  Neb.,  816 ;  Morton  v.  Harvey,  77 
N.  W.  Rep.,  808 ;  Devers  v.  Howard,  144  Mo.,  671 ;  Hickman  v.  Layne, 
47  Neb.,  177;  Baker  v.  Bryan,  64  Iowa,  561;  21  N.  W.  Rep.,  83. 

BROWN,  Associate  Justice. — ^The  Court  of  Civil  Appeals  for  the 
Fifth  District  has  certified  to  this  court  the  following  statement  and 
qu^tions : 

*The  appellant  sued  to  recover  of  Evans  &  Hoshour,  contractors,  for 
the  value  of  labor  performed  in  the  construction  of  machine  shops,  en- 
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gine  hoose^  etc.^  and  to  foreclo^  against  the.QuIf,  Colorado  &  Santa 
Pe  Railway  Company^s  property  a  lien  alleged  to  exist  thereon  by  virtue 
of  such  labor,  ete.  Consolidated  with  this  action  were  the  suits  of  the 
Lutcher  &  Moore  Lumber  Company  and  the  Lutcher  &  Moore  Cypress 
Lumber  Company,  seeking  to  recover  against  Evans  &  Hoshour  and 
their  sureties  for  material  furnished  to  the  contractors  and  used  in  the 
construction  of  said  structures. 

"The  court  sustained  general  demurrers  to  the  petitions  of  the  bank 
and  the  two  lumber  companies,  from  which  this  appeal  is  prosecuted. 
The  substance  of  the  plaintiffs  allegations,  in  so  far  as  a  lien  is  sought 
to  be  established,  is  that  the  Gulf,  Colorado  &  Santa  Pe  Railway  Com- 
pany contracted  with  Evans  &  Hoshour  for  the  latter  to  build  for  it,  in 
the  town  of  Cleburne,  certain  machine  shop,  work  shop,  paint  shop  and 
boiler  house,  chimney  and  pattern  house,  and  also  to  build  in  the  town  of 
Temple  a  round  house  or  boiler  house,  said  structures  to  be  erected  on 
land  belonging  to  said  company  which  adjoins  the  right  of  way  and  ^is 
a  part  of  same^  and  connected  with  said  right  of  way  by  ^numerous 
switches,  turnouts  and  side  tracks,  and  said  switches,  turnouts  and  side 
tracks  are  used  in  connection  with  the  business  and  operations  of  the 
said  railway  company  and  are  necessary  to  the  conduct  of  said  business 
of  said  company  in  the  operation  of  its  said  line  of  road,  and  they  extend 
from  the  main  line  into  and  upon  said  strip  of  land  aforesaid,  which, 
as  aforesaid,  had  been  added  to  the  right  of  way/  That  said  structures 
are  a  part  of  said  railway  and  inseparably  connected  therewith,  'and  are 
used  for  and  in  connection  with  the  operation  of  said  railway  and  are 
built  upon  and  over  a  portion  of  its  said  tracks,  switches  and  turnouts^ 
and  are  a  part  of  said  works  and  are  used  for  no  other  purpose  than  of 
operating  said  railway,  and  are  useless  for  any  other  purpose,  and  are 
such  works  as  are  necessary,  usual,  and  common  in  the  operation  of  rail- 
roads/ That  the  contractors,  Evans  &  Hoshour,  employed  a  large 
number  of  laborers  and  mechanics  to  labor  and  work  for  them  in  the 
construction  of  said  structures,  and  that  for  the  value  of  the  labor  per- 
formed by  them,  the  contractors  issued  to  them  due  bills  or  pay  checks 
which  were  transferred  to  plaintiff  for  a  valuable  consideration,  etc. 
Plaintiff  sues  to  recover  of  the  contractors  on  the  due  bills  or  pay  checks 
outstanding,  and  to  foreclose  an  alleged  lien  on  the  property  of  the  com- 
pany, which  is  claimed  by  virtue  of  the  work  and  labor  performed  on 
said  structures.  No  lien  is  claimed  by  plaintiff  to  have  been  fixed  by  the 
filing  of  a  contract  or  itemized  statement  as  required  by  the  Act  of  1895, 
articles  3294  et  seq..  Revised  Statutes,  but  is  claimed  to  have  been  fixed 
by  filing  suit  within  twelve  months  after  the  labor  was  performed,  as 
provided  by  article  3313,  Revised  Statutes. 

"The  allegations  of  the  two  lumber  companies  (which  are  adopted 
by  plaintiff  as  to  liability  of  the  sureties  on  bond),  seeking  to  recover  on 
the  contractors'  bond  executed  to  the  railway  company,  set  forth,  in  sub- 
stance, the  furaishing  of  material  to  the  contractors,  etc.,  the  execution 
of  the  contract  and  bond,  and  the  provisions  thereof.    The  effect  of  the 
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contract  alleged  was  that  the  contractors  would  construct  the  buildings 
for  a  specified  consideration  and  deliver  the  same  to  the  company  ^free 
and  discharged  of  all  liens,  claims,  or  charges  whatever,  completely  fin- 
ished on  or  before  the  first  day  of  November,  1898/    The  stipulations 
of  the  bond  pertinent  to  the  issues  herein  are  as  follows :    ^And  whereas, 
in  the  treaty  of  said  contract,  it  was  agreed  that  this  bond  or  obligation 
should  be  entered  into  as  an  additional  security  to  the  said  Gulf,  Col- 
orado &  Santa  Fe  Bailway  Company  for  the  due  performance  oif  said 
articles  of  agreement  and  of  all  and  every  the  covenants,  matters  and 
things   therein  contained  on  the  part  and  behalf  of  the  said  above 
bounden  E.  B.  Evans  and  C.  A.  Hoshour  to  be  done  and  performed. 
Now,  the  condition  of  this  obligation  is  such,  that  if  the  said  above 
bounden  E.  B.  Evans  and  C.  A.  Hoshour  shall  well  and  faithfully  pay  to 
all  laborers,  mechanics,  and  materialmen  and  persons  who  supply  such 
contractors  with  provisions  or  goods  of  any  kind,  all  just  debts  due  to 
«uch  persons  or  to  any  person  to  whom  any  part  of  such  work  is  given, 
incurred  in  carrying  on  such  work  agreed  to  be  done  and  performed  by 
the  said  above  bounden  E.  B.  Evans  and  C.  A.  Hoshour,  and  also  shall 
well  and  truly  save  and  keep  harmless  the  said  Gulf,  Colorado  &  Santa 
Pe  Railway  Company  from  the  payment  of  any  and  all  liens,  claims, 
demands,  costs,  suits,  judgments,  and  executions  that  may  be  made, 
taken,  rendered,  had,  or  obtained  against  the  said  Gulf,  Colorado  & 
Santa  Pe  Railway  Company  or  its  property  by  reason  of  the  nonpayment 
of  any  of  the  debts,  claims,  or  demands  of  any  of  the  several  parties 
hereinbefore  mentioned  and  provided  for,  and  shall  duly  perform  and 
observe  all  the  stipulations  and  agreements  contained  in  said  contract 
and  on  his  part  to  be  performed  and  observed,  and  so  that  any  alteration 
which  may  be  made  by  agreement  between  said  bounden  E.  B.  Evans  and 
C  A.  Hoshour  and  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company, 
in  the  terms  of  said  contract  or  the  nature  of  the  work  to  be  4one  tiiere- 
under,  or  the  giving  by  the  said  Gulf,  Colorado  &  Santa  Fe  Railway 
Company,  its  successors  or  assigns,  of  any  extension  of  the  time  for  per- 
forming the  said  contract  or  any  of  the  stipulations  contained  therein, 
and  on  the  part  of  the  said  above  bounden  E.  B.  Evans  and  C.  A. 
Hoshour,  to  be  performed,  or  any  other  forbearance  on  the  part  of  the 
<}ulf,  Colorado  &  Santa  Pe  Railway  Company,  its  successors  or  assigns, 
to  the  said  above  bounden  E.  B.  Evans  and  C.  A.  Hoshour,  his  suc- 
cessors,  administrators,  successors,  or  assigns,  shall  not  in   any  way 
release  the  said  above  boimden  sureties,  or  either  of  them,  or  either  of 
their  executors,  administrators,  successors  or  assigns  from  their  or  his 
or  its  liability  imder  the  above  written  bond,  then  this  obligation  shall 
be  null  and  void ;  otherwise  to  be  in  full  force  and  virtue/ 

"Questions:  1.  Does  article  3312,  Revised  Statutes,  which  gives  a 
lien  to  mechanics,  laborers,  and  operatives  who  perform  labor  in  the 
construction,  operation  or  repair  of  any  railroad,  include  mechanics  and 
laborers  who  perform  labor  in  the  erection  of  machine  shops,  work  shops, 
roundhouses,  etc.,  for  a  railroad  company,  in  manner  and  form  as  al- 
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leged  by  plaintiff;  or  are  such  mechanics  and  laborers,  in  order  to  fix 
liens,  governed  by  the  provisions  of  articles  3294,  et  seq.,  Revised 
Statutes?  In  other  words,  does  the  term  ^railroad,'  as  used  in  article 
3312,  include  such  structures  when  constructed  for  the  purpose  of  op- 
erating said  road  ? 

"2.  Is  the  bond  declared  upon  to  be  considered  only  as  indemnity  for 
the  railroad  company;  or  are  the  mechanics,  laborers  and  materialmen 
who  performed  labor  and  furnished  material  in  the  construction  of  said 
structures,  by  its  terms,  beneficiaries  and  entitled  to  a  right  of  action 
thereon?" 

Article  16  of  our  State  Constitution  embraces  the  following  sections : 
*'Sec.  35.  The  Legislature  shall,  at  its  first  session,  pass  laws  to 
protect  laborers  on  public  buildings,  streets,  roads,  railroads,  canals  and 
other  similar  public  works,  against  the  failure  of  contractors  and  sub- 
contractors to  pay  their  current  wages  when  due,  and  to  make  the  cor- 
poration, company,  or  individual  for  whose  benefit  the  work  is  done,  re- 
sponsible for  their  ultimate  payment. 

"Sec.  37.  Mechanics,  artisans,  and  materialmen,  of  every  class,  shall 
have  a  lien  upon  the  buildings  and  articles  made  or  repaired  by  them^ 
for  the  value  of  their  labor  done  thereon,  or  material  furnished  therefor;, 
and  the  Legislature  shall  provide  by  law  for  the  speedy  and  eflScient 
enforcement  of  said  liens.'^ 

In  pursuance  of  the  requirements  of  section  37,  the  Fifteenth  Legis- 
lature enacted  a  law  entitled,  "An  Act  to  provide  for  and  regulate 
mechanics',  contractors^  builders^  and  other  liens  in  the  State  of 
Texas,''  approved  August  7,  1876.  Laws  1876,  p.  91.  This  act  con- 
stitutes the  basis  from  which  our  present  law  on  ihe  subject  of  mechan- 
ics' liens  has  been  developed.  It  did  not  embrace  the  rights  of  laborers 
upon  railroads  in  its  original  form,  and  in  that  respect  has  not  been 
enlarged  since  its  original  adoption.    Railway  v.  Driscol,  52  Texas,  13. 

The  Sixteenth  Legislature,  in  obedience  to  the  mandate  of  section  35,. 
quoted  above,  enacted  a  law  entitled,  "An  act  to  protect  mechanics, 
laborers,  and  operatives  on  railroads  against  the  failure  of  owners,  con- 
tractors and  subcontractors  or  agents,  to  pay  their  wages,  when  due, 
and  provide  a  lien  for  such  wages,"  approved  February  18,  1879.  Laws- 
of  1879,  p.  8.  The  first  section  of  this  act,  with  a  slight  amendment 
made  in  1887,  constitutes  article  3312  of  the  Revised  Civil  Statutes,, 
which  is  the  subject  of  investigation  in  this  case. 

"Art.  3312.  All  mechanics,  laborers,  and  operatives  who  may  have 
performed  labor,  or  worked  with  tools,  teams,  or  otherwise,  in  the  con- 
struction, operation,  or  repair  of  any  railroad,  locomotive,  car,  or  other 
equipment  of  a  railroad,  and  to  whom  wages  are  due  or  owing  for  such 
work,  or  for  the  work  of  tools  or  teams  thus  employed,  or  for  work  other- 
wise performed,  shall  hereafter  have  a  lien  prior  to  all  others  upon  such 
railroad  and  its  equipments  for  the  amount  due  him  for  personal  services,, 
or  for  the  use  of  tools  or  teams." 
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The  first  question  submitted  calls  for  the  construction  of  the  phrase 
**8uch  railroad  and  its  equipments,"  used  in  the  above  quoted  article. 
The  word  "equipment'^  is  used  in  the  same  article  in  association  with 
other  words,  thus :  "Locomotive,  car,  or  otiier  equipment  of  a  railroad.*^ 
From  its  association  with  the  words  indicating  ihe  movable  equipments 
of  the  railroad,  the  Legislature  intended,  by  ^''other  equipments,"  to 
include  all  other  things  used  in  like  manner  in  connection  with  the 
operation  of  the  railroad,  but  it  can  not  be  construed  to  include  every- 
thing that  is  necessary  to  the  operation  of  the  railroad,  and  therefore  it 
is  not  broad  enough  to  include  structures  like  machine  shops,  round- 
houses, and  the  like.  Sutherland  on  Stat.  Const.,  sec.  262;  Schenley^s 
Appeal,  70  Pa.  St.,  98.  This  reduces  the  inquiry  to  the  question,  "are 
machine  shops,  workshops,  roundhouses,"  not  upon  the  right  of  way,  etc., 
embraced  within  the  meaning  of  the  term  "railroad?"  We  have  no 
specific  statutory  definition  of  the  word,  but  the  following  articles  of  our 
Revised  Statutes  serve  to  show  what  our  Legislature  meant  by  "railroad" 
in  article  3312 : 

"Art.  4422.  Any  railroad  corporation  shall  have  the  right  to  con- 
struct and  operate  a  railroad  between  any  points  within  this  State  and 
to  connect  at  the  State  line  with  railroads  of  other  States. 

"Art.  4425.  Such  corporation  shall  have  the  right  to  lay  out  its 
road  not  exceeding  two  hundred  feet  in  width,  and  to  construct  the 
same;  and  for  the  purpose  of  cuttings  and  embankment^  to  take  as 
much  more  land  as  may  be  necessary  for  the  proper  construction  and 
security  of  its  railway,  and  to  cut  down  any  standing  trees  that  may  be 
in  danger  of  falling  upon  or  obstructing  the  railway,  making  compensa- 
tion in  the  manner  provided  by  law. 

"Art  4483.  Such  corporation  shall  have  the  right  to  erect  and  main- 
tain all  necessary  and  convenient  buildings  and  stations,  fixtures  and 
machinery  for  the  accommodation  and  use  of  passengers,  freights,  and 
business  interests,  or  which  may  be  necessary  for  the  construction  or  op- 
eration of  its  railway;  but  no  railway  shall  have  the  power,  either  by 
its  own  employes  or  other  persons,  to  construct  any  buildings  along  the 
line  of  their  railroad  to  be  occupied  by  their  employes  or  others,  except 
at  their  respective  depot  stations  and  section  houses,  and  at  such  places 
only  such  building  as  may  be  necessary  for  the  transaction  of  their  legiti- 
mate business  operations,  and  for  shelter  of  their  employes,  nor  shall 
they  use,  occupy,  or  cultivate  any  part  of  the  right  of  way  over  which 
their  respective  roads  may  pass,  with  the  exception  aforesaid,  for  any 
other  purpose  than  the  construction  and  keeping  in  repair  of  their  re- 
spective railways." 

The  power  to  construct  roads  in  this  State  between  any  points,  and  to 
erect  upon  the  right  of  way  all  buildings,  machinery,  and  other  things 
necessary  for  the  "accommodation  and  use  of  passengers  or  business 
interests,  or  for  the  construction  and  operation  of  its  railway,"  together 
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-with  the  ^'right  to  lay  out  its  road  not  exceeding  two  hundred  feet  in 
i^idth^  and  to  construct  the  sam^''  recognizes  the  right  of  way  as  the 
road  and  operates  as  a  designation  of  that  right  of  way  and  structures 
upon  it  as  the  "road*^  or  "railroad"  of  the  corporation. 

We  have  given  careful  consideration  to  the  authorities  cited  by  the 
honorable  Court  of  Civil  Appeals  in  support  of  its  judgment  upon  this 
point,  but  we  find  no  one  of  them  that  involved  a  state  of  facts  similar 
to  this  case,  and  the  broad  declarations  appropriate  in  those  cases  can 
not  be  accepted  as  authority  in  this. 

We  conclude  that  the  term  "railroad,"  as  used  in  article  3312,  is 
confined  to  the  limits  of  the  right  of  way  of  such  railroads.  We  think 
that  this  construction  is  supported  by  the  fact  that  all  claims  for  con- 
struction of  every  other  class  of  buildings  or  improvements  of  any  char- 
acter whatever  were,  at  the  passage  of  this  act  and  are  now,  amply 
secured  by  the  terms  of  article  3294  of  the  Revised  Statutes,  and  the 
terms  of  the  two  articles  do  not  indicate  that  the  Legislature  intended 
that  either  of  them  should  cover  both  subjects  of  legislation,  but  they  are 
so  framed  as  to  show  that  each  is  restricted  in  the  main  to  the  subject 
indicated  by  the  section  of  the  Constitution  under  which  the  law  was 
framed. 

We  are  not  prepared  to  hold  that  the  railroad  company  might  not 
have  required  of  the  contractors  a  bond  binding  them  and  sureties  to 
pay  all  debts  contracted  with  persons  for  labor,  material  or  other  things 
necessary  to  the  performance  of  the  contract,  whether  the  claims  might 
be  asserted  against  the  railroad  company^s  property  as  a  lien  or  not;  and 
that  under  such  a  contract,  if  it  had  been  made,  the  materialmen  and  the 
laborers  might  sustain  an  action  against  the  contractors  and  their  sure- 
ties upon  the  bond.  The  terms  of  the  contract  involved  in  Jordan  v. 
!Kavanaugh,  63  Iowa,  157,  were  much  more  specific  than  in  this  case. 
But  we  find  in  the  bond  under  consideration, no  provision  which  will 
justify  such  interpretation.  The  only  support  for  that  construction  is 
the  following  language:  "Now,  the  condition  of  this  obligation  is  such 
that  if  the  above  bounden  E.  B.  Evans  and  C.  A.  Hoshour  shall  well  and 
faithfully  pay  all  laborers,  mechanics,  materialmen,  and  persons  who 
supply  such  contractors  with  provisions  or  goods  of  any  kind,  all  just 
debts  due  to  such  persons  or  to  any  person  to  whom  any  part  of  such 
work  is  given,  incurred  in  carrying  on  such  work  agreed  to  be  done  and 
performed  by  the  said  above  bounden  E.  B.  Evans  and  C.  A.  Hoshour." 
There  is  not  in  this  clause  any  promise  by  Evans  and  Hoshour  to  pay 
those  persons  who  might  contract  with  them  during  the  progress  of  the 
work;  it  is  simply  the  expression  of  a  condition  upon  which  their  lia- 
bility to  the  railroad  company  is  defined  and  for  a  breach  of  which  they 
would  be  liable  to  the  company  itself.  Standing  alone,  the  clause  would 
not  support  the  claim.  The  character  of  the  instrument  as  a  bond  of 
indemnity  to  the  railroad  company  is  clearly  established  by  the  language 
which  precedes  that  clause,  which  is,  in  substance,  that  the  bond  is  in- 
tended and  given  as  additional  security  to  the  railroad  company  for  the 
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performance  of  the  contract,  and  by  the  clause  which  immediately  fol- 
lows that  relied  upon,  viz:  "And  also  shall  well  and  truly  save  and 
keep  harmless  the  said  OxHi,  Colorado  &  Santa  Pe  Railway  Company 
from  the  payment  of  any  and  all  liens,  claims,  demands,  costs,  suits^ 
judgments,  and  executions  that  may  be  made,  taken,  rendered,  had,  or 
obtained  against  the  said  Gulf,  Colorado  &  Santa  Pe  Railway  Company, 
or  its  property,  by  reason  of  the  nonpayment  of  any  of  the  debts,  claims, 
or  demands  of  any  of  the  several  parties  hereinbefore  mentioned  and 
provided,  and  shaU  duly  perform  and  observe  all  the  stipulations  and 
agreements  contained  in  said  contract  and  on  his  part  to  be  performed. 
♦  *  ♦  then  this  obligation  shall  be  null  and  void;  otherwise,  to  be 
in  full  force  and  virtue.^^  If  there  were  doubt  as  to  the  meaning  of  the 
language  first  quoted,  it  is  surely  dispelled  by  the  full  expression  of  in- 
tention contained  in  the  context  of  the  bond. 

No  liability  of  the  railroad  to  plaintiffs  nor  lien  upon  its  property 
being  shown,  there  has  been  no  breach,  therefore  no  right  of  action  upon 
the  bond. 

We  therefore  answer  the  first  question,  that  the  liens  which  the  par- 
ties to  this  suit  might  have  asserted  against  the  railroad  company  are 
provided  for  in  article  3294,  Revised  Statutes,  and  are  not  included  in 
article  3312. 

The  instrument  submitted  is  an  indemnity  bond  to  the  railroad  com- 
pany and  does  not  give  a  right  of  action  to  the  laborers  and  material- 
men againBt  the  sureties  upon  the  bond. 


Pakrish  &  Potter  v.  J.  K.  Hawes  bt  al. 

No.  1060.    Decided  January  20,  1902. 

L^Hamestead — ^Deslgnatioii — ^Estoppel — Mortgage— Charge. 

Though    representations   of   a   mortgagor    that   the   property   was   not   his 

homestead,  and  his  designation  of  other  property  as  such,  can  not  estop  him 
from  asserting  his  rights  in  the  place  solely  occupied  as  his  home;  yet  where 
there  is  such  use  and  occupancy  of  two  residences  as  to  fix  a  homestead  char- 
acter upon  either  one  he  should  select,  he  may  be  estopped  by  such  declaration 
or  selection,  relied  on  by  the  mortgagee,  thou^  the  latter  did  not  know  nor 
inquire  into  the  facts  as  to  the  use  of  either  property.     (P.  190.) 

2.— Same. 

See  facts  certified,  held  to  present  such  issue  as  to  use  of  two  residences  as 
homestead  as  to  require  the  submission  of  the  issue  of  estoppel  of  the  owner,  in 
favor  of  a  mortgagee  loaning  money  upon  one  on  the  representation  that  it  was 
not  the  homestead.     (Pp.  187-190.) 

8.— Case  Distinguished. 

Texas  Land  and  Loan  Company  y.  Blalock,  76  Texas,  85,  distinguished.  (Pp. 
191,  192.) 

4.— Estoppel — ^Homestead— Representations. 

Wliere  the  circumstances  are  such  as  to  present  the  question  of  estoppel  by 
representations  as  against  a  homestead  claim,  the  rule  applies  that  the  party 
making    representations    intending    that    they    should    be    acted    on    will    not 
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brdinarily  be  heard  to  say  that  the  other  should  not  have  believed  them.     (Pp. 
191,  192.) 

5.— Charge. 

See  facts  under  which  a  charge  as  to  mere  incidental  use  of  property  as  a 
home  was  not  warranted.     (I^.  187,  190,  191.) 

Questions  certified  from  the  Court  of  Civil.  Appeals,  Third  District, 
in  an  appeal  from  Travis  County. 

Oregory  &'  Baits,  for  appellants. — When  two  pieces  of  property, 
each  being  sufficient  as  a  homestead,  are  being  used  for  homestead 
purposes,  and  the  owner  is  entitled  to  one  only,  his  intention  will  de- 
termine which  is  the  homestead,  and,  as  to  such  intention,  estoppel 
will  apply,  even  though  the  party  claiming  the  benefit  of  the  principle 
may  not  have  investigated  the  matter  of  occupancy,  and  may  have  ac- 
cepted as  true  representations  which  he  would  have  found  true  in  case 
he  had  investigated.  Railway  v.  Winter,  44  Texas,  614;  Moerlein  v. 
Mtg.  Co.,  29  S.  W.  Rep.,  165;  Haswell  v.  Forbes,  27  S.  W.  Rep.,  567; 
Mortgage  Co.  v.  Scripture,  40  S.  W.  Rep.,  214;  Mortgage  Co.  v.  Nor- 
ton, 71  Texas,  683;  Land  Co.  v.  Blalock,  76  Texas,  89;  Kempner  v. 
Comer,  73  Texas,  202. 

The  Court  of  Civil  Appeals,  in  its  former  decision,  held,  construing 
special  charge  No.  2,  that,  though  defendants  were  occupying  the  Watt 
street  property  for  the  principal  purposes  of  a  home,  and  though  they 
represented  to  plaintiffs  that  it  was  their  home  and  borrowed  money 
on  the  faith  of  these  representations,  still  there  could  be  no  estoppel 
unless  plaintiffs  went  to  the  property  and  saw  the  visible,  physical 
acts  of  occupancy  (which  they  would  have  seen  had  they  gone  there),, 
and  unless  they  made  the  loan  relying  on  the  physical  acts  of  occu- 
pancy so  observed,  and  not  merely  upon  the  representations  of  defend- 
ants that  such  acts  of  occupancy  existed  (although  as  a  matter  of  fact 
they  may  have  existed  and  did  exist,  just  as  represented).  It  is  ear- 
nestly contended  that  the  above  is  not  sustained  by  reason  or  authority. 
Where  a  borrower  has  a  home  which  he  is  openly,  exclusively,  and  no- 
toriously using  as  such,  it  is  in  fact  his  home,  and  an  expressed  inten- 
tion can  not  change  the  fact,  and  estoppel  can  not  do  that  which  con- 
tract itself  could  not  do,  viz.,  create  a  lien  upon  it.  But  where  a  bor- 
rower is  using  two  pieces  of  property  for  homestead  purposes,  and  is 
entitled  to  but  one,  each  being  suitable  and  sufficient  for  a  home,  in- 
tention alone  fixes  and  decides  which  is  the  home,  and  as  to  the  inten- 
tion estoppel  applies. 

A.  E.  Furmin  and  M.  L.  Robertson,  for  appellees. — One  lending: 
money  upon  land  can  not  depend  alone  upon  representations  and  state- 
ments of  the  borrower  that  the  land  is  not  a  homestead;  but  must  take 
notice  of  the  nature,  extent,  and  character  of  use  and  occupancy  of  the 
land  as  it  exists  at  the  time  of  the  loan  made.  Loan  Co.  v.  Blalock,. 
76  Texas,  89 ;  Pellat  v.  Decker,  72  Texas,  578 ;  Medlenka  v.  Downing,, 
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59  Texas,  40;  Bridges  v.  Johnson,  69  Texas,  717;  Hines  v.  Nelson,  24 
S.  W.  Kep.,  541 ;  Hawes  v.  Parrish,  16  Texas  Civ.  App.,  497. 

The  charge  given  is  precisely  correct,  for  a  married  woman  can  not 
be  estopped  by  declarations  of  her  husband  that  a  homestead  does  not 
exist,  when  it  does  exist.  Nor  can  his  intentions,  declarations,  or  as- 
sertions control  the  homestead,  but  the  actual  physical  facts,  which  he 
can  not  deny,  repudiate,  or  gainsay,  in  fraud  of  the  rights  of  his  wife, 
control  the  status  of  the  property.  McLaren  v.  Jones,  89  Texas,  131; 
Cranfill  v.  Hayden,  55  S.  W.  Eep.,  805;  Kallam  v.  Ludenecker,  28  S» 
W.  Bep.,  579;  Armstrong  v.  Moore,  59  Texas,  648;  Giersa  v.  Gray,  31 
S.  W.  Eep.,  231;  Chace  v.  Gregg,  88  Texas,  559. 

WILLIAMS,  Associate  Justice. — The  Couri;  of  Civil  Appeals  for 
the  Third  District  certifies  for  decision  the  following  questions: 

"There  is  now  pending  and  undecided  in  this  court  the  above  styled 
and  numbered  cause,  on  appeal  from  the  District  Court  of  Travia 
County.  The  action  is  one  by  appellants  to  recover  from  J.  K.  Hawes 
on  a  promissory  note  for  $3750,  and  against  J.  K.  Hawes  and  his  wife 
to  foreclose  a  deed  of  trust  lien  to  secure  the  above  note.  The  prop* 
erty  incumbered  by  that  instrument  is  in  the  record  known  as  the 
Live  Oak  street  property,  situated  in  the  city  of  Dallas,  Dallas  County, 
Texas. 

**The  appellees  in  defense  pleaded  that  at  the  time  the  deed  of  trust 
was  executed,  the  property  in  controversy  was  their  homestead,  to  which 
defense  the  appellants  plead  estoppel.  The  court  submitted  the  home- 
stead issue  to  the  jury,  and  verdict  and  judgment  thereon  were  in  favor 
of  appellees,  from  which  the  appellants  appeal. 

*^e  find  the  following  facts:  The  deed  of  trust  above  mentioned 
was,  on  the  7th  day  of  January,  1891,  duly  and  legally  executed  by  ap- 
pellees, incumbering  the  Live  Oak  street  property  to  secure  the 
amoimt  of  indebtedness  sued  for.  The  deed  of  trust  contained  a  re- 
cital that  the  property  therein  described  was  not  the  homestead  of  ap- 
pellees. At  the  same  time,  they  executed  and  delivered  to  appellants 
a  written  designation,  in  effect  stating  that  their  homestead  was  at 
that  time  on  lot  6  on  Watt  street,  in  the  city  of  Dallas. 

^^At  the  time  of  the  execution  of  these  instruments.  Brown  Bros, 
were  the  agents  of  appellants,  and  one  Freeman  acted  as  their  agent 
in  making  the  loan  to  Hawes  of  the  amount  sued  for,  and  in  negotiat- 
ing the  execution  of  the  deed  of  trust  and  the  written  designation  of 
the  Watt  street  property  as  the  homestead  of  appellees.  Freeman  at 
the  time  resided  in  the  city  of  Dallas,  where  the  property  is  situated. 
Neither  he  nor  Brown  Bros,  took  any  steps  to  ascertain  whether  ap- 
pellees were  in  actual  possession  and  use  of  the  Watt  street  or  the  Live 
Oak  street  property  as  their  homestead  at  the  time  of  the  execution 
of  the  above  named  instruments  of  writing;  but  we  find  that  both 
Freeman  and  Brown  Bros.,  acting  for  appellants  in  making  the  loan 
and  accepting  the  homestead  designation  and  the  deed  of  trust,  be- 
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lieved  the  representations  and  statements  therein  contained  eoneem- 
ing  the  homestead  of  appellees  were  true;  and  upon  the  faith  of  such 
helief^  the  contract  was  consummated.  And  ihe  evidence  warrants 
the  conclusion  that  neither  Freeman  nor  Brown  Bros,  had  any  actual 
knowledge  or  notice  of  the  actual  place  of  residence  of  appellees  at 
that  time;  nor  did  they  make  any  effort  or  exercise  any  diligence  to 
ascertain  which  of  the  two  pieces  of  property  the  appellees  were  using 
and  occupying  as  their  homestead^  but  relied  upon  the  statements  and 
designation  as  contained  in  the  above  instruments. 

"The  court,  in  its  charge  to  the  jury,  submitted  to  them  the  question 
whether  the  appellees,  at  the  time  of  the  above  transactions,  were  in 
actual  use  of  the  Live  Oak  street  or  the  Watt  street  property  as  their 
homestead;  and  from  the  evidence  as  found  in  the  record,  and  as  being 
-consistent  with  the  verdict  of  the  jury,  the  conclusions  of  fact  can  be 
reached  that  the  appellees,  at  that  time,  were  in  actual  possession,  use, 
«nd  enjoyment  of  the  Live  Oak  street  property  as  their  homestead; 
and  at  the  time  it  was  a  residence  and  grounds  suitable  for  that  pur- 
pose. The  evidence  also  warrants  the  conclusion  that  before  the  deed 
of  trust  was  executed,  the  Live  Oak  street  property  was  also  used  by 
the  appellees  as  their  homestead.  And  we  are  authorized  from  the  tes- 
timony to  also  reach  the  conclusion  that  the  statements  in  the  deed  of 
trust  and  in  the  designation  referred  to,  in  efifect  stating  that  the  Live 
Oak  street  property  was  not  their  homestead,  were  false. 

"We  also  find  that  there  is  evidence  in  the  record  tending  to  show 
that  before  the  execution  of  the  deed  of  trust  and  the  homestead  des- 
ignation, and  at  that  time,  the  appellees  were  also  in  possession  of  and 
using  the  Watt  street  property  in  a  way  calculated  to  produce  the  im- 
pression that  it  was  their  homestead.  In  fact,  there  is  testimony 
which  tends  to  show  that  at  the  time  mentioned  they  were  in  such 
manner  using  both  the  Live  Oak  and  the  Watt  street  properties.  And 
there  is  some  evidence  which  warrants  the  conclusion  that  the  Watt 
street  property  was  a  residence  suitable  for  homestead  purposes.  We 
also  find  that  the  facts  bearing  upon  the  use  and  possession  of  the 
Watt  street  property  by  the  appellees  were  of  such  a  character  as  would 
authorize  the  court  to  submit  the  issue  to  the  jury,  whether  at  that 
time  they  were  using  and  enjoying  that  property  as  their  homestead: 
and  the  same  conclusion  could  be  reached  as  to  the  Live  Oak  street 
property,  but  the  evidence  of  use  of  the  latter  for  homestead  purposes 
was  much  stronger  than  that  which  related  to  the  Watt  street  property. 

"The  charge  of  the  court  did  not  submit  to  the  jury  any  element 
of  estoppel.  The  appellants  requested  that  the  court  give  the  follow- 
ing charges,  which  are  numbered  1  and  2  respectively,  which  the  court 
refused,  and  which  action  is  complained  of  by  proper  assignments  of 
errors  and  propositions  contained  in  appellants^  brief: 

"*If  you  believe  from  the  evidence  that  at  the  time  the  loan  was 
made,  on  January  8,  1891,  the  defendant  J.  K.  Hawes  was  using  as  a 
homestead  both  tiie  Watt  street  property  and  the  Live  Oak  street  prop- 
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erty  and  was  not  using  either  one  of  ihem  exclusively  as  such^  and  that 
he  and  his  wife,  for  the  purpose  of  procuring  the  money  represented 
by  the  note  sued  on,  made  the  statements  contained  in  the  homestead 
designation  and  deed  of  trust,  to  the  eflfect  that  they  were  then  using 
and  occupying  the  Watt  street  property  as  their  homestead,  and  that 
no  other  property  except  the  Watt  street  property  constituted  at  the 
time  any  portion  of  their  homestead,  and  that  plaintiffs,  through  their 
agents,  made  the  loan  represented  by  the  note  sued  on  in  this  case  on 
the  faith  of  said  statements,  believing  them  to  be  true,  and  that  but  for 
said  statements  plaintiffs  would  not  have  made  said  loan,  then  you  will 
find  for  plaintiflfe,  foreclosing  the  lien  to  secure  the  note  herein  sued  on 
on  the  property  described  in  plaintiff's  petition,  as  defendants  would  be 
estopped  from  claiming  said  property  as  a  homestead. 

"  *If  the  defendants  on  said  8th  day  of  January,  1891,  were  actually 
using  and  occupying  the  Watt  street  property  as  their  home  for  all 
the  principal  purposes  of  a  home,  and  were  only  incidentally  using  the 
Live  Oak  street  property,  and  said  defendants,  while  so  using  and  oc- 
cupying said  Watt  street  premises,  represented  to  plaintiffs  that  said 
Watt  street  property  was  their  homestead,  and  then  used  and  occu- 
pied by  them  as  such,  and  that  said  Live  Oak  street  property  was  not 
their  homestead,  or  claimed  or  used  by  them  as  such,  and  said  represen- 
tations were  made  by  Hawes  and  wife  for  the  purpose  of  securing  a  loan 
on  the  premises  on  Live  Oak  street  from  plaintiffs,  and  plaintiffs  and 
their  agents  making  said  loan  believing  said  statements  to  be  true  and 
relied  on  the  same  and  on  the  belief  of  the  truth  of  such  statements,, 
made  the  loan  of  money  here  sued  for  on  the  Live  Oak  street  property,, 
and  plaintiffs  or  their  said  agents  making  said  loan  had  no  notice  that 
such  statements  were  false,  or  had  no  notice  of  such  facts  as  would  have 
put  an  ordinarily  prudent  man  upon  inquiry  as  to  the  truth  of  such 
statements,  which,  if  followed  up,  would  have  shown  their  falsity,  then,, 
if  you  find  the  facts  to  be  as  stated  in  this  charge,  you  will  find  the  de- 
fendants are  estopped  from  now  claiming  said  Live  Oak  street  property 
as  their  homestead,  and  you  will  find  for  the  plaintiffs  against  both  de- 
fendants, foreclosing  their  deed  of  trust  on  the  premises  therein  de- 
scribed/ 

"In  view  of  the  above  statement  and  findings,  the  Court  of  Civil 
Appeals  of  the  Third  Supreme  Judicial  District  of  Texas  certifies  to 
the  Supreme  Court  of  Texas  the  following  questions : 

"1.    Does  the  issue  of  estoppel  arise  from  the  facts  as  above  stated? 

"2.  Was  it  error  for  the  court  to  refuse  to  give  either  or  both  of 
the  above  mentioned  charges?" 

1.  The  charge  of  the  court,  as  stated,  in  submitting  to  the  jury 
the  question  whether  the  parties  were  in  the  actual  use  of  the  one 
property  or  of  the  other  as  their  homestead,  gave  no  rule  to  enable  the 
jury  to  determine  the  case,  in  the  event  thy  found  to  exist  another 
state  of  facts  which  there  was  evidence  tending  to  establish,  viz.,  that 
the  parties  were  in  such  use  of  both  places.    If  such  was  the  fact,  and 
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there  were  no  others  to  fix  eoncluBively  upon  one  place,  to  the  exclusion 
of  the  other,  the  character  of  the  homestead  exempt  from  forced  sale 
and  protected  from,  mortgage,  it  was  within  the  power  of  the  husband 
and  wife,  by  their  conduct,  to  attach  their  exemption  to  one,  and  to 
-estop  themselves  from  afterwards  claiming  it  for  the  other.  The  cer- 
tificate states  no  such  other  facts,  and  we  must  assume  that  some  of 
the  evidence  tended  to  show  such  use  of  each  place  as  would  be  suffi- 
<;ient  to  make  it  homestead,  if  its  owners  chose  to  so  treat  it.  The 
other  facts  show  that  they  represented  the  Watt  street  property  to  be 
their  homestead,  and  that  this  was  believed  and  acted  on  by  plaintiffs^ 
agents  in  lending  the  money  upon  the  Live  Oak  street  property.  We 
are  of  the  opinion  that  a  question  of  estoppel  arose  from  these  facts. 

It  may  happen  that  families,  the  heads  of  which  own  more  than  one 
place  suitable  for  a  residence,  will  reside  sometimes  upon  one  and 
sometimes  upon  another,  in  such  a  way  that  either  serves  to  meet  all  the 
purposes  of  the  home.  No  question  of  exemption  or  of  power  to  mort- 
gage or  alienate  may  have  ever  arisen  to  make  it  necessary  for  them  to 
select  the  place  which  will  be  claimed  and  held  as  the  home.  Upon 
this  state  of  facts  alone,  no  court  could' say,  as  matter  of  law,  which 
one  of  the  places  thus  used  constitutes  the  homestead  to  which  the  con- 
fititutional  protection  is  given,  nor  could  persons  dealing  with  the 
owner  of  the  property.  To  determine  the  question  thus  arising,  some- 
thing more  than  mere  use  would  have  to  appear.  In  such  cases,  we 
eee  no  reason  why  the  husband  and  wife,  if  not  the  husband  alone, 
would  not  have  the  absolute  right,  when  occasion  arises,  to  determine 
by  selection  the  place  to  be  held  and  protected  as  the  homestead;  nor 
why,  after  having  selected  and  designated  one  of  the  places  and  mort- 
gaged another  to  a  lender  acting  upon  the  faith  of  the  selection,  they 
should  not  be  estopped,  as  to  him,  from  claiming  the  mortgaged  prop- 
erty as  exempt. 

Under  this  view,  the  provisions  of  the  mortgage  and  the  statements 
in  the  other  paper,  called  the  designation,  would  amount  to  sucli  an 
election,  nothing  having  been  previously  done  to  impress  definitely 
upon  the  Live  Oak  street  property  exclusively  the  homestead  charac- 
ter, and  these  facts  thus  present  a  question  of  estoppel.  Or,  if  it  were 
held  that,  the  use  of  both  places  being  sufficient  for  homestead  pur- 
poses, the  mere  intention  of  the  owners  to  hold  the  one  or  the  other 
as  their  homestead  would  give  it  character  as  such,  an  estoppel  might 
arise  from  their  misrepresentation  of  their  intent.  The  intention 
could  only  be  definitely  known  to  and  disclosed  by  themselves,  and,  if 
facts  had  not  transpired  which  certainly  made  one  of  the  places  their 
homestead  under  the  law,  persons  dealing  with  them  would  naturally 
rely  and  act  upon  their  statements  as  to  its  existence,  in  such  way  as 
to  estop  them  from  afterwards  disputing  the  truth  of  the  representa- 
tions made. 

2.  The  second  special  charge  does  not  seem  to  be  applicable  to  the 
facts  stated  in  the  certificate.     No  evidence  is  given  under  which  the 
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jury  could  have  found  that  the  defendants  were  "only  incidentally  us- 
ing the  Live  Oak  street  property,"  while  the  use  of  the  other  place  was 
for  all  the  principal  purposes  of  a  home.  The  case  made  is  that  both 
were  in  use  and  the  most  that  plaintiffs  could  claim  under  the  evidence 
is  that  the  occupancy  of  the  Watt  street  property  was  sufficient,  and 
not  that  the  use  of  the  other  place  was  only  incidental  to  it.  Upon  this 
state  of  facts  alone,  the  court  did  not  err  in  refusing  this  charge. 

The  first  special  charge  is  applicable  and  should  have  been  given, 
unless  there  were  other  facts  than  those  stated  requiring  a  qualifica- 
tion of  it. 

It  is  urged  that  plaintiffs'  agent  had  no  right,  without  inquiry  into 
the  facts  as  to  the  homestead  rights  of  the  defendants,  to  rely  upon 
their  statement  that  the  Live  Oak  street  place  was  not  their  homestead, 
and,  to  sustain  this  contention,  the  case  of  Texas  Land  and  Loan  Com- 
pany V.  Blalock,  t6  Texas,  85,  and  other  cases  supporting  the  doctrine 
there  laid  down,  are  relied  upon.  In  that  case,  Blalock  and  wife,  at 
the  time  they  gave  the  mortgage,  were  living  upon  the  mortgaged  prop- 
erty as  their  home  and  used  no  other  property  as  such.  They  repre- 
sented that  it  was  not  their  homestead,  but  that  other  land  was,  which 
they  did  not  then  and  had  never  resided  upon  or  used  as  a  home.  In 
fact  and  in  law,  the  property  mortgaged  was  their  only  home,  and  the 
court  so  held,  saying,  "If  property  be  homestead  in  fact  and  law,  lend- 
ers must  understand  that  liens  can  not  be  fixed  upon  it  and  that  decla- 
rations of  husband  and  wife  to  the  contrary,  however  made,  must  not 
be  relied  upon.  They  must  further  understand  that  no  designation  of 
homestead  contrary  to  the  fact  will  enable  parties  to  evade  the  law  and 
incumber  homesteads  with  liens  forbidden  by  the  Constitution."  It 
was  further  said:  "The  fact  of  actual  possession  and  use  as  the  home 
of  the  family  was  one  against  which  the  lender  could  not  shut  his 
eyes,  and  this  fact,  coupled  with  the  interest  held  by  the  borrowers  in 
the  land,  made  the  property  homestead  in  fact  and  in  law,  on  which 
the  Constitution  declares  no  lien  such  as  claimed  in  this  case  can  ex- 
ist" These  observations  were  perfectly  just  and  true  of  the  case  be- 
fore the  court,  and  of  all  others  in  which  the  facts  so  unequivocally 
manifest  such  exclusive  use  of  the  one  piece  of  property  as  homestead 
that  the  law  stamps  it  as  such.  Its  status,  in  fact  and  in  law,  is  thus 
established,  and  of  this  all  persons  must  take  notice,  and  hence  decla- 
rations of  the  husband  and  wife  plainly  contrary  thereto  can  not  be 
relied  on.  But  if  we  should  attempt  to  apply  the  doctrine  to  the  pres- 
ent case,  which  one  of  these  places  should  we  say  was  in  law  the  home- 
stead of  defendants?  Plainly  we  could  say  this  of  neither  place,  and 
if  the  court  can  not  know  this,  how  can  it  be  held  that  persons  dealing 
with  the  husband  and  wife  must  know  it  from  the  same  facts?  The 
determination  of  the  homestead  depending,  as  we  have  seen,  either 
upon  the  election  of  the  parties  or  upon  the  existence  of  an  intention 
in  their  minds,  every  one  who  would  ascertain  the  homestead  must 
necessarily  learn  what  election  is  made  or  what  intention  exists.    This 
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is  precisely  what  the  lender  did.  The  fact  of  an  unequivocal  and  ex- 
clusive use  of  one  place  to  the  exclusion  of  the  other  was  not  present^ 
as  in  the  Blalock  case,  to  notify  the  lender  that  the  representations 
made  were  false,  that  they  were,  in  truth,  misrepresentations  not  only 
of  patent  and  notorious  facts,  but  of  a  legal  status  which  the  properly 
had  acquired.  If  possession  and  use  in  the  Blalock  case  notified  the 
lender  that  the  property  on  which  they  were  lending  money  was  cer- 
tainly and  unequivocally  the  homestead,  the  possession  and  use  in  this 
case  notified  flie  lenders  that  either  place  might  be  the  homestead 
upon  the  election  or  intention  of  the  owners,  and  this  was  the  point 
upon  which  the  declarations  were  sought  and  made.  Such  declara- 
tions were  not  contrary  to  but  consistent  with  facts  which  the  evidence 
tended  to  establish.  If,  under  such  facts,  the  mortgagors  could  dis- 
regard such  a<ition  and  defeat  the  mortgage  upon  the  plea  of  home- 
stead, the  same  defense,  under  the  same  facts,  would  have  been  open 
to  them  had  they  made  such  representations  concerning  the  other 
property  and  mortgaged  it. 

It  was  also  urged  in  argument  that  the  special  charge  was  defective 
in  not  leaving  to  the  jury  the  question  whether  or  not  plaintiffs' 
agents,  as  prudent  men,  were  justifiable  in  relying  on  the  statements 
made.  This  may  undoubtedly  be  an  element  of  estoppel  which  should 
be  explained  to  a  jury  in  a  case  calling  for  it ;  but  upon  the  case  made 
by  the  certificate  and  supposed  in  the  instruction,  we  think  the  court 
should  have  assumed  that  reliance  on  the  statement  ^was  j'ustifiable. 
Supposing  the  facts  to  be  as  stated  atid  that  no  others  appeared  to  in- 
dicate to  the  lenders  the  untruth  of  the  representations,  there  was  no 
reason  why  the  plain  and  unequivocal  statement  by  the  parties,  who 
alone  knew  the  facts  stated,  might  not  be  implicitly  relied  on  by  per- 
sons so  dealing  with  them.  While  it  may  be  true  that  a  person  can 
not  assert  an  estoppel  based  upon  a  misrepresentation  which,  under 
the  circumstances,  he  ought  not  to  have  believed  and  acted  upon,  it  is, 
we  think,  equally  true  that  where  one  states  a  fact  which  is  or  should 
be  within  his  knowledge,  intending  that  it  be  believed  and  acted  on  as 
true,  he  should  not  ordinarily  be  heard  to  say  that  the  other  party 
ought  not  to  have  believed  him,  there  being  nothing  to  show  to  such 
other  the  falsity  of  the  representation.  Nichols-Steuart  v.  Crosby,  87 
Texas,  452 ;  7  Am.  and  Eng.  Enc.  of  Law,  16,  and  cases  there  cited. 

The  certificate  states  no  fact  within  the  knowledge  of  the  lenders  to 
show  that  they  were  not  justifiable  in  believing  the  representations 
made  to  them,  and  hence,  upon  these  facts,  the  charge  requested  was 
sufficient  for  the  case. 

It  is  perhaps  proper  that  we  add  that  we  do  not  mean  to  hold  that 
because  two  places  may  have  been  used  as  the  home,  one  of  them  may 
not  have  been,  by  the  claim  and  conduct  of  the  owners,  so  clearly  and 
unequivocally  designated  as  homestead  as  to  make  it  such  in  law,  and 
to  require  all  persons  dealing  with  them  to  take  notice  of  ite  status. 
We  deal  only  with  the  facts  certified. 
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L.  A.  Hardman  v.  Perrt  Crawford. 

No.  1076.    Decided  January  23,  1902. 

1«— Practice  cm  Appeal— Agreed  Caae. 

Upon  an  agreed  case  embodying  the  evidence  necessary  to  present  the  issue 
of  law  agreed  on,  it  must  be  presumed  that  every  other  fact  necessary  to  sustain 
the  judgment  was  proved,  and  was  omitted  because  not  deemed  necessary  to  a 
revision  of  the  particular  question.     (P.  107.) 

8.— School  Land— Sale— Actual  Settler. 

The  sale  to  another,  by  a  purchaser  of  school  land  as  an  actual  settler,  who 
has  not  perfected  his  claim  by  residence  thereon  for  three  years,  gives  to  the 
vendee  no  rights  against  the  State  except  to  be  substituted  as  an  a^ual  settler 
by  complying  with  article  4218k,  Revised  Statutes;  and  an  abandonment  of 
settlement  by  the  original  purchaser,  without  such  substitution,  is  cause  for 
forfeiture  and  opening  the  land  to  settlement.     (Pp.  198,  199.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  San  Saba  County. 

Crawford  sued  Hardman  in  trespass  to  try  title  and  recovered  judg* 
ment,  from  which  defendant  appealed,  and  on  its  aflSrmance  obtained 
writ  of  error. 

Leigh  Burleson  and  Rector  dk  Brown,  for  plaintiff  in  error. — School 
land  that  has  been  properly  awarded  to  an  actual  settler  by  the  Com- 
missioner  of  the  General  Land  Office,  even  though  subsequently  aban- 
doned by  such  settler,  is  not  open  to  purchase  by  a  subsequent  settler 
until  a  forfeiture  has  been  declared  by  the  Commissioner  of  the  Gen^ 
eral  Land  Office,  or  by  judgment  of  the  district  court  in  a  proceeding 
instituted  by  the  State  for  that  purpose,  and  the  land  again  put  upon 
the  market  for  sale.  Sayles'  Rev.  Stats.,  arts.  4218g,  4218j,  4218c; 
Willoughby  v.  Townsend,  53  S.  W.  Rep.,  681. 

A  purchaser  of  school  land  as  an  actual  settler  may  purchase  four 
sections,  provided  not  more  than  two  sections  are  agricultural  lands. 
These  lands  may  be  purchased  in  80-acre  lots  or  in  multiples  thereof. 
These  purchases  may  be  made  at  different  dates  and  in  different 
amounts,  and  added  to  the  original  purchase  until  the  limit  of  four 
sections  has  been  reached,  provided  the  purchaser  makes  his  home 
upon  and  actually  resides  upon  some  part  of  the  school  land  purchased, 
and  provided  all  the  land  purchased  lies  within  a  radius  of  five  miles 
of  the  tract  resided  upon. 

An  actual  settler  upon  a  school  land  tract  may  purchase  an  adjoin- 
ing tract  of  school  Iwd  from  the  State  as  an  actual  settler,  and  hold 
and  use  both  tracts  as  an  actual  settler,  while  continuously  residing 
upon  either  as  a  home. 

An  actual  settler  upon  a  tract  of  school  land  may  purchase  from 
another  actual  settler  an  adjoining  tract  of  school  land,  and  by  ob- 
VoL  UOCXXV.  Supreme~18 
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taining  a  transfer  thereof  and  assuming  the  obligation  to  the  State 
of  such  original  purchaser,  he  may  continue  to  hold  said  tract  and  ac- 
quire a  title  thereto  without  abandoning  his  home  and  settlement 
upon  the  tract  first  purchased.  Sayles*  Rev.  Stats.,  art.  4218f; 
Schwarz  v.  McCall,  57  S.  W.  Bep.,  31;  Lee  v.  Green,  58  S.  W.  Rep., 
848. 

The  filing  in  the  (Jeneral  Land  OflBce  of  the  transfer  from  Gober, 
together  with  appellants  application  and  affidavit  to  purchase  as  an 
actual  settler,  which  file  was  made  in  August,  1899,  more  than  three 
years  after  the  original  application  and  purchase  by  Gober,  could  not 
afifect  the  validity  of  his  purchase  and  settlement  under  (Jober.  If 
that  purchase  and  settlement  were  valid,  the  subsequent  filing  of  above 
mentioned  papers  in  the  (Jeneral  Land  Office  would  not  invalidate 
them.  If  they  were  invalid  such  filing  would  not  impart  any  validity 
to  them,  because  not  having  filed  his  own  personal  obligation  in  the 
Land  Office,  the  file  continued  to  stand  in  the  Land  Office  in  the  name 
of  Gober,  just  as  it  stood  before  the  filing. 

Allison  &  Walters,  for  defendant  in  error. — If  the  land  in  question 
Lad  been  awarded  to  W.  M.  Gober  under  an  application  to  purchase 
as  an  actual  settler,  and  said  Gober,  during  the  imperfect  state  of  his 
title,  removed  therefrom  and  abandoned  the  land  and  any  intention  of 
ever  occupying  it  or  attempting  to  perfect  his  title  thereto,  then,  upon 
such  voluntary  abandonment,  the  land  would  again  be  upon  the  mar- 
ket for  sale  to  any  person  entitled  to  purchase  the  same,  although  the 
original  purchaser  may  have  transfered  his  claim  to  another,  who  had 
also  failed  to  occupy  the  land. 

Upon  the  proposition  that,  when  Gober  abandoned  the  land  in  the 
year  1897,  it  was  again  upon  the  market  for  sale,  "as  if  no  such  sale 
and  forfeiture  had  occurred,"  we  submit  the  following:  Act  of  April 
1,  1887,  sec.  11,  re-enacted  May  7,  1897;  Batts'  Civ.  Stats.,  art.  42181; 
Metzler  v.  Johnson,  1  Texas  Civ.  App.,  137;  Hitson  v.  Glasscock,  2 
Texas  Civ.  App.,  617;  Island  City  Savings  Bank  v.  Dowleam,  59  S.  W. 
Bep.,  308 ;  Atkeson  v.  Bilger,  4  Texas  Civ.  App.,  99. 

Upon  a  proposition  that  a  purchaser  of  State  school  land  as  an  ac- 
tual settler  can  not,  as  an  original  purchaser  or  as  subvendee,  hold  any 
other  land  than  the  identical  land  described  in  his  application,  we  sub- 
mit the  following:  Art.  4218j,  Batts'  Civ.  Stats.;  Cordill  v.  Moore, 
17  Texas  Civ.  App.,  217;  Creech  v.  Davison,  5  Texas  Civ.  App.,  41. 

It  was  agreed  between  the  parties  that  at  the  time  of  appellee^s  ap- 
plication to  purchase,  the  land  in  question  had  been  duly  classified, 
appraised  and  placed  upon  the  market  for  sale,  and  the  clerk  of  the 
county  court  notified,  who  had  registered  the  same  in  a  book  kept  by 
him  for  that  purpose,  and  the  question  as  to  whether  or  not  said  land 
was  on  the  market  at  the  time  of  the  respective  applications  to  pur- 
chase by  appellant  and  appellee  was  expressly  eliminated. 

Upon  the  trial  the  parties  agreed  the  only  issue  involved  was  one  of 
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law,  which,  in  effect,  was  whether  a  person  could  purchase  as  an  actual 
settler  a  tract  of  State  school  land  of  less  than  640  acres,  and  while 
occupying  said  land,  afterwards  purchase  other  and  different  tracts 
of  State  school  land,  as  an  actual  settler,  without  making  any  actual 
settlement  of  any  of  the  lands  subsequently  purchased  by  him.*  That 
is,  was  a  purchaser  of  320  acres  of  State  school  land  as  an  actual  set- 
tler, while  residing  thereon,  entitled,  at  other  times  and  out  of  other 
tracts  of  State  school  land,  to  supplement  his  original  purchase  until 
the  different  purchases  aggregated  640  acres,  without  making  actual 
settlement  on  any  of  the  land  subsequently  purchased  by  him. 

BROWN,  Associate  Justice. — Perry  Crawford  instituted  this  suit 
in  the  District  Court  of  San  Saba  County,  in  the  form  of  trespass  to 
try  title,  against  plaintiff  in  error  Hardman,  to  recover  320  acres  of 
land  in  San  Saba  County,  the  north  half  of  section  No.  6  of  State 
school  land,  surveyed  by  the  Houston  &  Texas  Central  Railroad  Com- 
pany by  certificate  No.  38-4389.  The  defendant  pleaded  not  guilty. 
Prom  the  statement  of  facts  embraced  in  the  opinion  of  the  Court  of 
Civil  Appeals,  we  make  the  following  condensed  statement  of  the  case: 

In  this  cause  it  is  agreed  by  the  parties  that  the  only  issue  involved 
in  this  case  is  an  issue  of  law,  which  arose  on  the  trial  of  said  dhise 
and  was  decided  adversely  to  the  defendant  by  the  trial  court.  It  is 
further  agreed  that  the  only  facts  in  evidence  which  are  necessary  to 
enable  the  appellate  court  to  pass  upon  said  issue  are  the  following: 
It  was  proved  that  the '320  acres  of  land  in  controversy  belonged  to 
ihe  common  school  fund,  and  is  described  as  the  north  one-half  of  sec- 
tion No.  6,  surveyed  by  the  Houston  &  Texas  Central  Railroad  Com- 
pany by  virtue  of  certificate  No.  38-4389,  as  an  alternate  for  the  com- 
mon school  fund;  that  prior  to  the  date  of  the  respective  applications 
of  purchase  of  W.  M.  (Jober  and  Perry  Crawford,  as  hereinafter  men- 
tioned, said  land  had  been  duly  classified,  appraised,  and  placed  upon 
liie  market  for  sale  by  the  Commissioner  of  the  General  Land  OfBce, 
and  county  clerk  of  San  Saba  County  notified,  and  that  he  registered 
the  same  in  a  book  kept  by  him  for  that  purpose;  that  plaintiff  Perry 
Crawford,  with  his  family,  consisting  of  wife  and  six  children,  moved 
and  made  actual  settlement  on  the  land  in  question  on  October  23, 
1899.  Afterwards,  on  October  26,  1899,  said  Crawford,  in  due  form, 
made  application  to  purchase  said  land  as  an  actual  settler,  and  on  the 
same  day  paid  to  tiie  State  Treasurer  one-fortieth  of  the  purchase 
money  due  on  said  land  and  executed  his  obligation  for  the  balance  of 
such  purchase  money,  all  done  in  the  manner  required  by  law;  and 
that  said  Crawford  has,  since  the  23d  day  of  October,  1899,  with  his 
family  continuously  lived  upon  said  land,  occupying  the  same  as  a 
home,  and  made  all  payments  thereon  as  required  by  law;  that  said 
Crawford  owned  no  other  land  and  made  settlement  on  the  land  in 
question  in  good  faith  for  the  purpose  of  making  his  home  thereon. 

On  the  part  of  defendant,  it  was  proved  that  on  January  28,  1896, 
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W.  M.  Gober,  in  due  form,  applied  to  purchase  the  land  for  the  pur- 
pose of  making  a  home  upon  it,  and  he  paid  the  one-fortieth  part  of 
the  purchase  money  and  executed  his  obligation  for  the  balance,  as  re- 
quired by  law,  and  that  on  March  6,  1896,  the  land  was  duly  awarded 
to  Gk)ber  by  the  Commissioner  of  the  Land  OflBce.  Gober  was  a  mar- 
ried man,  his  family  consisting  of  himself  and  wife.  At  the  time  that 
Gober  made  his  application  to  purchase  the  land,  the  wife,  being  in 
bad  health,  was  living  with  Hard  man,  her  brother,  who  was  living 
upon  a  part  of  a  section  of  school  land  for  the  purchase  of  which  appli* 
cation  had  been  made  by  another  and  then  regularly  conveyed  to 
Hardman,  who  filed  his  obligation  and  made  his  payments  according 
to  law.  The  northeast  comer  of  the  land  in  suit  and  the  southwest 
comer  of  the  land  on  which  Hardman  lived  touched,  but  the  surveys 
touched  at  no  other  point.  Prior  to  the  year  1896,  the  land  involved 
in  this  suit  had  been  ocupied  by  one  Dodson,  who  made  some  improve- 
ments thereon,  which  had  been  purchased  by  Hardman  prior  to  the 
time  Gober  made  his  application  to  purchase.  In  Pebmary,  1897, 
Gober*s  wife  died  and  he  abandoned  the  land,  selling  and  conveying 
his  interest  in  it  to  the  plaintiff  in  error,  Hardman,  who  has  contin- 
uously since  that  time  claimed  the  land  under  said  purchase;  but 
Hardman  at  the  time  was  living  upon  that  tract  of  land  on  which  he 
resided,  as  above  stated,  and  never  did  move  upon  the  land  in  question 
nor  in  any  manner  actually  occupy  the  same  by  himself  or  his  family. 
Hardman  did  not  substitute  his  obligation  in  the  Land  OflBce  for  the 
obligation  of  Gober  nor  comply  with  the  statute  which  provides  for 
the  sale  of  land  by  an  actual  settler  to  another.  In  August,  1899,  de- 
fendant Hardman  forwarded  to  the  General  Land  OflBce  his  applica- 
tion, made  in  due  form,  to  purchase  the  land  in  question,  but  gave  no 
obligation  to  purchase  the  land  as  an  actual  settler  thereon. 

The  land  in  question  had  25  acres  in  cultivation  on  it  and  a  small 
dwelling  house,  and  had  been  under  the  control  of  Hardman  and  used 
by  him  for  agricultural  and  grazing  purposes  from  the  time  that  he 
purchased  it  from  Gober. 

The  trial  court  instructed  the  jury  as  follows: 

"You  are  instructed  that  an  actual  settler  is  one  who,  prior  to  his 
application  to  purchase,  has  in  good  faith  actually  settled  upon  the 
land  for  the  purpose  of  making  his  home  thereon. 

"You  are  further  instmcted  that  the  two  deeds  introduced  in  evi- 
dence by  defendant,  to  wit,  the  deed  from  J.  A.  Hankin  to  J.  J.  Dod- 
son dated  January  15,  1887,  conveying  to  the  latter  the  land  in  con- 
troversy, and  the  deed  from  J.  J.  Dodson  to  L.  A.  Hardman,  the  de- 
fendant, conveying  to  said  Hardman  th6  same  land,  and  dated  Jan- 
uary 10,  1889,  are  withdrawn  from  your  consideration,  and  they  will 
not  be  considered  by  you  as  evidence  in  reaching  a  verdict  or  for  any 
purpose. 

"You  are  instmcted  that  one  who  purchases  school  land  filed  upon 
by  another  as  an  actual  settler  is  also  required  to  continue  in  good 


Digitized  by  VjOOQ IC 


J90£.]  Hardmak  v.  Crawford.  197 

faith  to  ocupy  said  land  for  the  purpose  of  making  his  home  on  said 
land. 

*T[f,  therefore,  you  find  from  the  evidence  that  defendant  purchased 
the  land  in  question  from  W.  M.  Qober  about  October  29,  1897,  and 
that  Gk>ber  had  held  said  land  under  an  application  to  purchase  as  an 
actual  settler  thereon,  and 'you  further  find  that  defendant,  at  the  time 
and  after  his  purchase  from  said  Gober,  lived  upon  another  and  differ- 
ent tract  of  land  and  has  continued  to  occupy  such  other  land  as  his 
home  and  has  never  occupied  said  school  land  sued  for  in  this  cause  as 
his  home,  then  you  are  instructed  that  you  should  find  a  verdict  for 
the  plaintiff,  if  you  further  find  that  plaintiff  has  shown,  first,  that  on 
October  26,  1899,  he  applied  to  purchase  said  land  as  an  actual  settler 
and  made  his  first  payment  thereon  as  required  by  law;  second,  that 
he  made  and  executed  his  obligation  for  the  unpaid  balance  of  said 
purchase  money;  and  third,  that  on  said  October  26,  1899,  said  plain- 
tiff had  actually,  in  good  faith,  settled  on  said  land  for  the  purpose  of 
purchasing  the  same  as  a  home. 

"If  you  do  not  find  the  last  three  matters  above  submitted  to  you  in 
the  afiBrmative,  then  you  will  find  a  verdict  for  the  defendant.^' 

Verdict  was  returned  by  the  jury  for  the  plaintiff  Crawford,  and 
judgment  entered  against  Hardman,  which  judgment  was  aflBrmed  by 
the  Court  of  Civil  Appeals. 

The  first  ground  assigned  in  the  application  is  that  the  court  erred 
in  holding  Crawford  entitled  to  recover  the  land,  there  being  no  proof 
to  show  that  a  forfeiture  had  been  declared  by  the  Commissioner  of 
the  Land  Office  and  the  land  put  on  the  market  after  it  was  abandoned 
by  Gober.  This  was  claimed  to  be  a  fundamental  error  and  we  granted 
the  application  upon  that  ground.  Upon  considering  the  record  care- 
fully, we  are  of  opinion  that  the  question  is  not  raised  by  the  agreed 
statement  of  facts;  therefore  it  is  not  before  us  for  determination. 
The  agreement  that  the  only  issue  was  "one  of  law  which  arose  on  the 
trial  of  the  said  cause  and  was  decided  by  the  trial  court  adversely  to 
the  defendants,"  together  with  the  further  statement,  in  effect,  that 
the  parties  embodied  in  the  agreed  statement  only  the  evidence  neces- 
sary to  present  the  issue  of  law,  eliminates  from  the  case  every  ques- 
tion of  fact  .upon  which  the  plaintiff^s  right  to  recover  might  depend, 
because  we  must  presume  that  each  fact  necessary  to  sustain  the  judg- 
ment of  the  court  was  proved  and  was  omitted  because  not  deemed  nec- 
essary to  a  revision  of  the  particular  question  which  the  parties  de- 
sired to  present.  In  addition  to  this  reason,  the  facts  agreed  upon 
show  that  Crawford  actually  settled  upon  the  land,  that  he  applied  to 
purchase  it  and  paid  one-fortieth  of  the  purchase  price  and  all  pay- 
ments necessary  and  required  by  law,  "all  of  which  was  in  due  form 
of  law,"  and  it  is  also  stated  that  before  the  "respective"  applications 
of  Crawford  and  Qober  to  purchase,  the  land  was  regularly  appraised 
and  placed  upon  the  market.  The  conclusion  follows  that  the  Com- 
missioner of  the  Land  Office  would  not  have  accepted  the  application 
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Tinless  the  land  was  regularly  on  the  market  for  sale,  and  that  the 
court  which  tried  the  case  would  not  have  assumed  the  existence  of 
these  facts  unless  they  had  been  established  by  proof. 

What  question  of  law  is 'raised  in  the  record  which  was  decided  by 
the  court  adversely  to  the  plaintiff  in  error  is  not  stated  distinctly,  but 
it  will  be  defined  by  ascertaining  the  conflict  between  the  charge  given 
by  the  court  and  the  special  charge  asked  by  Hardman,  which  was  re- 
fused by  the  court.  The  court  charged  the  jury  as  follows :  ^TTou  are 
instructed  that  one  who  purchases  school  land  filed  upon  by  another  as 
an  actual  settler  is  also  required  to  continue  in  good  faith  to  occupy 
said  land  for  the  purpose  of  making  his  home  on  said  land."  This 
proposition  the  court  applied  to  the  facts  by  instructing  the  jury,  in 
effect,  if  they  believed  that  Gober  applied  to  purchase  the  land  in 
question  and  acquired  a  right  under  the  laws  of  the  State  as  an  actual 
settler,  and  that  Hardman,  continuing  to  occupy  his  home  place,  pur- 
chased the  right  of  Grober  in  the  land,  the  latter  abandoning  his  occu- 
pancy, then  the  jury  would  find  for  the  plaintiff,  if  they  foimd  that 
he  made  actual  settlement  upon  the  land  and  complied  with  the  law 
in  the  particulars  stated.  Hardjnan  antagonized  the  general  instruc- 
tion submitting  the  proposition  that  if  Gober  purchased  the  land  in 
good  faith  as  an  actual  settler  in  compliance  with  the  law  and  sold  it 
to  Hardman,  who  at  the  time  occupied  another  tract  of  land  as  an 
actual  settler  which  he  had  bought  from  the  State,  then  Hardman,  by 
virtue  of  his  actual  settlement  and  residence  upon  the  tract  of  land 
which  he  occupied  and  continued  to  use  as  his  home,  could  hold,  as  a 
part  of  his  homestead,  the  land  bought  of  Gober.  In  connection  with 
the  special  charge  requested,  Hardman  asked  the  court  to  submit  the 
issue  of  plaintiff's  right  to  recover  in  practically  the  same  terms  as 
were  expressed  in  the  charge  given  by  the  court.  The  only  question  of 
law  which  appears  from  the  record  to  have  been  raised  and  decided  by 
tlie  court  against  Hardman  was  whether  Hardman  could  hold  the  land 
in  controversy  as  an  actual  settler  upon  the  purchase  made  by  (Jober, 
although  Hardman  did  not  actually  reside  upon  that  land,  but  in  fact 
resided  upon  an  adjoining  survey. 

There  is  no  question  that  Gober  acquired  a  right  under  his  purchase 
as  an  actual  settler,  and  it  is  conceded  that  he  might  la^ully  sell  his 
claim  to  the  land  to  another  person  under  the  following  provision  of 
article  4218k:  "Purchasers  may  also  sell  their  lands,  or  a  part  of  the 
same,  in  quantities  of  forty  acres  or  multiples  thereof,  at  any  time  af- 
ter the  sale  is  effected  under  this  chapter,  and  in  such  cases  the  vendee, 
or  any  subsequent  vendee,  or  his  heirs  or  legatees,  shall  file  his  own  ob- 
ligation with  the  Commissioner  of  the  General  Land  OflBce,  together 
with  the  duly  authenticated  conveyance  or  transfer  from  the  original 
purchaser  and  the  intermediate  vendee's  conveyance  or  transfer,  if 
any  there  be,  duly  recorded  in  the  county  where  the  land  lies  or  to 
which  said  couniy  may  be  attached  for  judicial   purposes,  together 
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with  his  alBdavit,  in  case  three  years  residence  has  not  already  been 
had  upon  said  land  and  proof  made  of  that  fact^  stating  that  he  de* 
sires  to  purchase  the  land  for  a  home,  and  that  he  has  in  good  faith 
settled  thereon,  and  that  he  has  not  acted  in  collusion  with  others  for 
the  purpose  of  buying  the  land  for  any  other  person  or  corporation^ 
and  that  no  other  person  or  corporation  is  interested  in  the  purchase,, 
save  himself,  and  thereupon  the  original  obligation  shall  be  surren- 
dered or  canceled  or  properly  credited,  as  the  case  may  be,  and  the 
vendee  shall  become  the  purchaser  direct  from  the  State,  and  be  sub- 
ject to  all  the  obligations  and  penalties  prescribed  by  this  chapter,  and 
the  original  purchaser  shall  be  absolved  in  whole  or  in  part,  as  the  caae 
may  be,  from  further  liability  thereon/^  The  statute  authorizes  the 
actual  settler  to  convey  to  another,  but  requires  of  the  vendee  to  make 
the  same  character  of  settlement  upon  the  land  as  was  required  of  the 
original  purchaser;  in  other  words,  the  State  allows  an  actual  settler 
to  be  substituted  by  another  with  the  same  qualifications  and  perform- 
ing the  same  duties,  but  there  is  no  provision  by  which  land  once  sold 
to  and  occupied  by  an  actual  settler  can  be  transferred,  before  the  ex- 
piration of  three  years  occupancy,  to  another  person,  unless  the  State 
at  the  same  time  acquires  another  actual  settler  in  place  of  the  one 
that  is  released.  This  is  a  matter  of  statutory  provision  and  so  plainly 
expressed  as  to  leave  no  room  for  construction.  It  is  claimed  that,  the 
actual  settlement  of  Hardman  attached  to  the  Gober  land  and  made 
him  virtually  an  actual  settler  upon  that.  In  Busk  v.  Lowrie,  86 
Texas,  132,  this  court  said:  "The  language  of  the  statute  was  used 
by  the  Legislature  for  a  definite  purpose,  which  was  to  secure  real  bona 
fide  settlers  upon  the  land.  The  word  'actually'  is  used  in  the  sense 
of  being  a  real,  and  not  a  constructive  or  virtual  settlement.  The 
courts  of  this  State  have  so  construed  the  same  language  used  in  pre- 
emption laws."  Article  4218k  requires  actual  settlement  of  the  ven- 
dee of  an  actual  settler. 

The  purchase  by  Hardman  from  Gober  without  actual  settlement 
and  compliance  with  the  law  gave  him  no  right  whatever,  and  the 
abandonment  of  the  land  was  good  cause  for  forfeiture  of  the  contract 
under  which  (Jober  held  possession. 

It  is  claimed  that  because  Hardman  might  have  purchased  the  land 
under  article  42181,  which  authorizes  one  who  has  purchased  a  section 
of  agricultural  land  to  buy  three  additional  sections  of  grazing  lands, 
he  should  be  allowed  to  hold  the  land  under  his  purchase  from  Grober. 
If  he  had  applied  to  the  State  to  purchase  this  land  as  land  additional 
to  his  home  tract  and  had  complied  with  the  law,  he  might  have  been 
entitled  to  purchase  it,  but  the  record  shows  that  he  did  not  apply  for 
it  under  any  provision  of  the  statute  nor  make  any  obligation  to  the 
State  to  pay  for  it.  Therefore,  it  is  unnecessary  for  us  to  consider 
what  might  have  been  done  if  he  had  complied  with  the  statutory  pro- 
viBion. 
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We  are  of  opinion  that  there  is  no  error  shown  in  the  judgment  of 
the  District  Court  and  Court  of  Civil  Appeals^  and  the  said  judgments 
are  therefore  aflSrmed. 

Affirmed. 


Dallas  County  v.  Club  Land  and  Cattle  Company  et  al. 

No.  1071.    Decided  January  30,  1002. 
1.— County  School  Land:— Expense  of  SnbdiYision  and  Sale— Compensation  in 


The  oommiBsioners  court  had  no  authority,  under  section  6,  article  7,  Con- 
stitution of  1876,  to  convey  a  part  of  the  public  school  land  as  compensation  to 
one  employed  to  subdivide  it  for  the  purpose  of  putting  it  on  the  market.  (Pp. 
206-208.) 

8.— Same— Expense  Chargeable  to  General  Fund— Constmction. 

The  constitutional  provision  that  county  school  lands  "and  the  proceeds 
thereof"  should  be  held  by  the  counties  in  trust  for  the  benefit  of  public  schools, 
should  be  construed,  in  view  of  the  general  policy,  appearing  in  legislation,  to 
preserve  the  entire  proceeds  for  public  schools,  as  meaning  the  gross  proceeds; 
and  the  expense  of  subdividing  and  selling  the  lands  was  properly  chargeable 
against  the  general  revenues  of  the  county  and  not  against  their  proceeds.  (Pp. 
207,  208.) 

S.-rSame. 

Such  construction  is  aided  also  by  the  rule  that  a  word  is  to  be  taken  in  ita 
broadest  sense  unless  the  context  or  reason  of  the  law  demands  a  restricted 
meaning,  and  by  the  fact  that  the  county  was  not  a  mere  trustee,  but  derived  a 
benefit  from  the  fund.     (P.  208.) 

4.— Trust  Fund— Claim  Not  Running  with  Land. 

A  remote  vendee,  on  the  recovery  by  a  county  of  school  land  illegally  con- 
veyed as  compensation  for  subdividing  such  lands  for  sale,  was  not  entitled  to 
have  such  recovery  conditioned  on  the  payment  by  the  county  of  its  debt  to  the 
original  grantee,  which  it  had  attempted  to  settle  by  conveying  the  land;  sudi 
claim  being  a  charge  against  the  general  revenues,  and  not  against  the  trust 
funds,  would  not  be  a  charge  on  the  land,  and  as  a  personal  claim  was  subject  to 
limitation.     (Pp.  208,  209.) 

4(.^Admini8tiator'8  Sale— Warranty. 

An  administrator  can  not  bind  the  estate  by  a  covenant  of  warranty  on  sale 
of  land.     (P.  209.) 

•6. — Same— Personal  Warranty. 

An  administrator  is  not  personally  bound  on  a  warranty  or  oral  promise 
^ven  upon  sale  of  lands  of  the  estate  which  distinctly  states  that  he  warranta 
as  administrator  and  not  personally.     (P.  209.)  , 

7.— Contract— Merged  in  Written  Instrument. 

See  oral  undertaking  of  administrator  as  to  making  good, the  title  to  lands 
aold,  held  to  be  merged  in  his  subsequent  written  conveyance  with  warranty. 
^P.  209.) 

Error  to  the  Court  of  Civil  Appeals  from  the  Second  District,  in  an 
appeal  from  Archer  Coimty. 

The  comity  sued  the  cattle  company  and  obtained  judgment  which,  on 
the  latter's  appeal,  was  in  part  reversed  and  rendered,  and  the  county 
obtained  writ  of  error. 
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B.  B.  Allen^  O.  0.  Wright,  and  K,  R.  Craig,  for  plaintiff  in  error. — 
The  commissioners  <iourt  had  no  authority  or  power  to  convert  the 
school  lands,  and  such  conversion  could  not  have  been  validated  so  as 
to  pass  title  by  the  payment  of  money  into  the  school  fund  in  lieu  of  the 
lands.  Tomlinson  v.  Hopkins  County,  57  Texas,  574;  Const.  1876,  art. 
7,  sec.  6. 

No  equity  nor  equitable  charge  against  a  trust  fimd  can  arise  out  of 
the  unauthorized  and  void  transactions  of  the  trustee  with  reference 
thereto.  To  refuse  a  recovery  to  the  county  in  its  capacity  as  trustee 
for  the  school  fund  until  and  imless  the  said  county  shall  have  in  its 
individual  capacity  refunded  the  purchase  money,  would  have  the  effect 
of  enabling  the  county  to  do  that  by  indirection  which  it  is  forbidden 
from  doing  directly;  as  by  neglecting  or  refusing  to  make  such  payment 
the  title  would  become  vested  under  a  void  deed,  and  the  land  lost  to 
the  school  fund.  The  claim  for  the  value  of  the  services  of  John  Henry 
Brown  is  a  legal  and  not  an  equitable  demand  against  Dallas  County. 
Brown's  cause  of  action  for  the  value  of  his  services  arose  at  the  date 
the  services  were  rendered  and  the  work  accepted  by  the  commissioners 
court  The  conveyance  of  the  land  to  Brown  being  void  and  the  fact 
that  it  was  void  being  known  to  both  parties,  was  no  payment.  The 
liability  of  the  county  and  the  claim  of  Brown  remained  unaffected  and 
unimpaired.  The  conveyance  did  not  convert  the  legal  demand  of 
Brown  into  an  equitable  claim.  Brown  had  notice  not  only  that  the 
conveyance  was  void,  but  also  that  no  lapse  of  time  or  laches  by  the 
commissioners  court  could  ever  have  the  effect  of  ripening  it  into  an 
effective  conveyance.  He  had  the  right  immediately  upon  the  execution 
of  the  conveyance  to  repudiate  it  and  demand  payment  for  his  services. 
Failing  to  make  this  demand  within  the  period  prescribed  by  the  statute 
of  limitations  his  claim  is  barred.  He  could  not  postpone  tiie  operation 
of  the  statute  by  his  own  laches.  There  was  no  fraud,  nor  fraudulent 
concealment,  accident,  or  mistake  in  the  transaction  out  of  which  any 
equities  would  arise.  Brown  and  his  assignees  had  no  right  to  assume 
that  their  title  was  good,  or  that  it  would  not  be  attacked.  Hence  there 
is  and  was  no  such  equity  between  the  parties  or  in  the  subject  matter 
as  would  prevent  the  operation  of  the  statute  of  limitations  on  Brown's 
claim  against  the  county.  1  Pom.  Eq.  Jur.,  sec.  130 ;  13  Am.  and  Eng. 
Enc.  of  Law,  1  ed.,  726;  Eustis  v.  Cowherd,  23  S.  W.  Rep.,  737;  Con- 
veyance no  payment,  see  18  Am.  and  Eng.  Enc.  of  Law,  1  ed.,  174,  and 
cases  cited,  167. 

Dallas  County,  as  owner  of  the  legal  title  to  the  school  land,  owned 
the  same  simply  as  trustee,  without  interest,  for  the  permanent  school 
fund  of  Dallas  County.  As  trustee  for  such  school  fund  Dallas  County 
had  no  individual  interest  therein.  Such  fxmd  having  been  unquestion- 
ably and  confessedly  diverted  by  an  unauthorized  act  of  the  Commission- 
ers Court  of  Dallas  County,  it  was  the  duty  of  Dallas  County  to  sue  for 
and  recover  such  fi:nd.  It  is  conceded,  for  the  purposes  of  this  case, 
as  found  by  the  court  below,  that  Dallas  County  in  its  individual 
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capacity  was,  on  quantum  meruit,  indebted  to  John  Henry  Brown  in 
the  sum  of  $500 ;  that  the  Club  Land  and  Cattle  Company  is,  by  reason 
of  the  conveyances  above  stated,  the  owner  by  equitable  assignment  of 
the  claim  of  John  Henry  Brown  against  Dallas  County.  But  the  claim 
of  said  company  is  simply  a  legal  demand  against  Dallas  County  in  its 
individual  capacity,  and  being  barred  by  the  statute  of  limitation  could 
not  be  set  up  in  reply  or  as  a  bar  to  the  suit  of  Dallas  County,  as  trustee, 
for  a  recovery  of  the  land.  The  attempted  diversion  of  this  trust  fund 
as  shown  by  the  record  was  void  on  its  face,  and  no  subsequent  purchaser 
could  claim  to  be  a  purchaser  in  good  faith.  The  Court  of  Civil  Appeals 
found,  as  a  matter  of  fact,  that  the  Club  Land  and  Cattle  Company 
had  actual  knowledge  and  advice,  at  the  time  of  its  purchase,  that  the 
conveyance  of  said  land  by  Dallas  County  was  unauthorized  and  void* 
No  equity  can  arise  in  favor  of  one  who  is  neither  deceived  nor  imposed 
on,  and  who  knows  all  the  facts.  It  would  be  contrary  to  public  policy 
as  well  as  destructive  of  the  permanent  school  fund  to  hold  that  an  un- 
authorized diversion  of  the  same  by  a  commissioners  court  could  not  be 
set  aside  later  except  upon  the  penalty  that  the  trustee,  the  county, 
should  do  individual  equity  as  between  itself  and  the  vendee. 

Matlock,  Miller  &  Dycus,  for  plaintiff  in  error,  the  Club  Land  and 
Cattle  Company. — The  Court  of  Civil  Appeals  erred  in  holding  that  the 
estate  of  E.  W.  Harrold,  deceased,  was  not  boimd  to  refund  the  sum  of 
$1066.50  paid  by  the  appellant  the  Club  Land  and  Cattle  Company  s& 
the  purchase  price  for  the  land  in  controversy  in  this  suit,  because  the 
uncontradicted  evidence  shows  that  no  title  was  vested  in  the  estate  of 
E.  W.  Harrold,  deceased,  and  that  both  Bishop,  the  administrator,  and 
Carver,  the  agent  of  appellant,  knew  that  there  was  no  title  to  the  land 
in  the  estate  of  Harrold,  and  Carver  would  not  have  bought  the  land 
and  paid  for  it  but  for  the  promise  of  said  Bishop  to  procure  a  title  from 
Dallas  County  to  the  land  in  controversy,  which  was  public  school  land, 
and  that  the  estate  of  Harrold  had  failed  to  procure  such  title.  Lamb 
V.  James,  87  Texas,  488;  Tomlinson  v.  Hopkins  County,  57  Texas,  574; 
Palo  Pinto  County  v.  Gano,  60  Texas,  249 ;  Eoehl  v.  Pleasants,  31  Texas,. 
48;  Able  v.  Chandler,  12  Texas,  91;  Crayton  v.  Hunger,  9  Texas,  288; 
Tarpley  v.  Poage,  2  Texas,  148;  Giddings  v.  HeiskiU,  44  Texas,  386; 
Schmitt  V.  Jacques,  62  S.  W.  Rep.,  956. 

The  Court  of  Civil  Appeals  erred  in  holding  that  R.  B.  Bishop  per- 
sonally was  not  boimd  by  his  promise  to  procure  from  Dallas  County  a 
good  and  sufficient  deed  to  the  land.  The  lower  court  found  that  Carver 
relied  upon  the  promise  of  Bishop  that  he  would  procure  such  deed,  and 
relying  upon  that  promise  Carver,  agent  for  plaintiff  in  error,  paid  the 
purchase  money.  While  the  covenant  of  warranty  in  that  deed  stipu- 
lated that  Bishop  did  not  bind  himself  personally,  still  this  action  is  not 
upon  the  warranty,  but  outside  and  independent  of  it,  and  it  was  the 
verbal  agreement  of  Bishop  to  procure  a  good  title,  and  under  the  cir- 
cumstances the  statute  of  fraud  is  not  applicable.    Campbell  v.  Pucket,. 
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1  Poeey  U.  C,  465;  Hartley  v.  Sanford  (N.  J.)  48  Atl.  Rep.,  1009; 
Demeritt  v.  Bickford,  58  N.  H.,  523 ;  Skell  v.  Stephens,  50  Mo.,  375 ; 
Thurston  v.  James,  6  R.  I.,  106;  Hills  v.  Creyon  (S.  C),  12  Am.  Dig., 
663;  Sayre  v.  Edwards,  19  W.  Va.,  352;  Elsin  v.  Spraker,  100  Ind.,  374; 
Hess  V.  Rothschild,  69  N.  Y.  Supp.,  957;  Fitzgerald  v.  Morrisey,  15 
N.  W.  Rep.,  233;  Little  v.  McCarter,  86  N.  C,  233;  Roche  v.  Chaplin, 
1  Bailey  (S.  C),  419;  Wickham  v.  Park  Assn.,  80  111.  App.,  523;  Aid- 
rich  V.  Ames,  75  Mass.,  76 ;  Gald  v.  Harp,  43  S.  W.  Rep.,  144 ;  King  v. 
Upton,  4  Me.,  387;  Calkins  v.  Chandler,  36  Mich.,  320;  Ballard  v. 
Burton,  16  Law.  Rep.  Ann.,  667;  Anson  on  Contracts,  62;  Shadwell 
V.  Shadwell,  9  C.  B.  N.  S.,  159;  Lyons  v.  Daugherty,  26  S.  W.  Rep., 
146;  Lemmon  v.  Box,  20  Texas,  329;  Hart  v.  Garcia,  2  Texas  Ct. 
Eep.,  997. 

The  court  erred  in  holding  that  Bishop  was  not  bound,  either  as  ad- 
ministrator or  personally,  because  if  he  was  not  bound  in  his  capacity  as 
administrator  he  was  certainly  bound  personally,  inasmuch  as  some  per- 
son must  be  bound  by  the  terms  of  the  contract  to  procure  the  title 
upon  the  faith  of  which  promise  the  sum  of  $1066.50  was  paid.  Warren 
?.  Harrold,  49  S.  W.  Rep.,  364. 

The  County  Commissioners  Court  of  Dallas  County,  in  the  year  1879, 
was  vested  with  authority  to  convey  all  or  any  part  of  the  lands  granted 
to  Dallas  County  for  school  purposes,  and  John  Henry  Brown  having 
performed  services  for  said  county  in  subdividing  this  school  land,  and 
said  services  being  of  the  value  of  $750  and  the  land  in  controversy  of 
the  value  of  $500,  the  court  had  the  right  to  sell  said  land  to  said  John 
Henry  Brown  for  $500  paid  in  services,  and  thereby  it  became  obligatory 
on  the  part  of  the  county  to  pay  to  the  permanent  school  fund  of  said 
county  the  purchase  price  for  said  land. 

Luasmuch  as  defendant  the  Club  Land  and  Cattle  Company  was  in 
possession  of  the  land  sued  for,  claiming  it  under  a  deed  from  Dallas 
County,  the  county  could  not  recover  the  land  without  doing  equity. 
Cook  V.  Cooper,  7  Law.  Rep.  Ann.,  273  and  notes;  Payne  v.  Ross,  30 
S.  W.  Rep.,  671;  Riggs  v.  Polk,  21  S.  W.  Rep.,  1013;  Waggoner  v. 
Alvord,  8  Texas,  365;  Jones  v.  Paul,  59  Texas,  46;  Payette  Co.  v. 
Paisin,  44  Texas,  586;  Tomlinson  v.  Hopkins  Co.,  57  Texas,  574;  Cole 
V.  Bammel,  62  Texas,  108;  Pass  v.  Brooks,  34  S.  E.  Rep.,  228;  Paul  v. 
Chenault,  44  S.  W.  Rep.,  682;  Spect  v.  Spect,  13  Law.  Rep.  Ann.,  137. 

Capps  &  Caniey  and  Theodore  Mack,  for  defendant  in  error  Bishop. 
The  doctrine  of  caveat  emptor  applies  to  purchasers  under  administra- 
tion sales,  and,  in  the  absence  of  fraud,  a  failure  of  title  in  an  executed 
sale  does  not  entitle  the  purchaser  to  recover,  from  the  administrator 
in  his  trust  capacity  or  the  estate,  the  consideration  paid  for  the  land. 
Especially  is  this  true  where  the  purchaser  accepted  the  deed  and  went 
into  possession  vnth  full  knowledge  of  the  fact  tiiat  he  acquired  no  title 
at  the  administrator's  sale.  Lynch  v.  Baxter,  4  Texas,  431 ;  Edmond- 
son  V.  Hart,  9  Texas,  554;  Thompson  v.  Munger,  15  Texas,  523;  Walton 
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V.  Eeager,  20  Texas,  103 ;  Williams  v.  McDonald,  13  Texas,  322 ;  Hawpe 
V.  Smith,  25  Texas  Supp.,  448;  Doxey  v.  Bums,  37  Texas,  719;  The 
Monte  Allegre,  9  Wheat.,  616 ;  Estes  v.  Alexander,  90  Mo.,  453 ;  Arnold 
V.  Donaldson,  46  Ohio  St.,  73 ;  Boggs  v.  Fowler,  16  Cal.,  560 ;  see  also  ex- 
haustive note  in  2  Notes  on  U.  S.  Reports,  pp.  307,  308. 

Where  the  pleading  alleges  that  the  vendor  purchased  at  administra- 
tor's sale,  acting  under  orders  of  court,  and  with  full  knowledge  of  the 
fact  that  no  title  was  being  conveyed,  he  takes  title  by  virtue  of  the 
order  of  sale  and  decree  of  confirmation,  and  can  not  be  heard  to  assert 
that  the  administrator  by  a  parol  assurance  promised  to  perfect  title  in 
the  future.  Hence  the  error  of  the  trial  judge  in  overruling  general 
demurrer.    Same  authorities. 

GAINES,  Chief  Justice. — This  was  an  action  of  trespass  to  try  title 
brought  by  Dallas  County  against  the  Club  Land  and  Cattle  Company  to 
recover  a  tract  of  about  700  acres  of  land,  and  was  tried  by  the  court 
without  a  jury.  The  trial  judge  filed  his  conclusions  of  fact  and  the 
•cause  was  appealed  without  a  statement  of  facts.  Prom  the  judge^s  find- 
ings, the  following  facts  appear: 

Sometime  before  the  9th  day  of  June,  1879,  the  Commissioners  Court 
of  Dallas  County  entered  into  a  contract  with  John  Henry  Brown,  in 
which  Brown  agreed  to  survey,  subdivide,  map,  and  classify  for  the 
purposes  of  sale  the  school  lands  of  the  county,  and  the  court  promised 
to  pay  him  for  the  work  $250  in  money  and  to  convey  to  him  a  portion 
of  the  land.  Brown  complied  with  the  contract  on  his  part  and  the 
•court,  on  the  day  named  above,  paid  him  the  money  consideration,  as 
promised,  and  caused  to  be  conveyed  to  him  that  portion  of  the  county 
school  lands  which  is  now  in  controversy  in  this  suit.  Brown  sold  and 
■conveyed  the  land,  and  the  title,  such  as  he  had,  passed  by  a  regular 
•chain  of  conveyances  to  one  E.  W.  Harrold.  Harrold  died  and  R.  B. 
Bishop  became  the  administrator  of  his  estate.  The  administrator  ob- 
tained an  order  of  the  Coimty  Court  to  sell  this  land,  as  well  as  other 
lands  of  the  estate,  and  agreed  upon  a  sale  of  the  tract  In  controversy 
to  one  Carver,  who  was  acting  solely  for  the  Club  Land  and  Cattle  Com- 
pany. The  sale  was  reported  and  approved,  and  thereafter  the  purchase 
money  was  paid  and  a  deed  of  conveyance  executed  by  the  administrator 
to  Carver.  But  before  the  deed  was  executed,  Carver  became  apprised  of 
the  alleged  defect  in  the  title,  and  presumably  for  that  reason  the  follow- 
ing stipulation  was  inserted  therein :  ^*I  do  not  bind  myself  personally, 
and  I  make  this  covenant  of  warranty  in  my  capacity  as  administrator 
so  far  as  I  have  the  power  and  authority  to  do  and  no  further."  It 
would  seem  that  the  deed  contained  a  covenant  of  warranty,  but  if  so, 
it  does  not  appear  from  the  conclusions  of  fact,  nor  do  we  deem  it  a  mat- 
ter of  any  importance.  The  trial  judge  in  his  findings  also  found  the 
following  facts:  "That  Bishop  at  the  time  of  the  delivery  of  the  deed 
of  date  October  21,  1898,  to  Carver,  promised  him,  Carver,  that  he 
would  perfect  the  title  to  the  land  sued  for  and  secure  a  good  deed  from 
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Dallas  County  to  said  land.    That  this  assurance  and  promise  was  made 
by  Bishop,  acting  as  administrator,  and  was  not  made  by  him  as  an 
individual  or  for  the  purpose  of  binding  himself  personally  so  to  do. 
That  he.  Bishop,  knew  that  the  estate  which  he  represented  had  no  title- 
to  the  land  sued  for  by  plaintiff  herein,  and  that  Carver  would  not  have 
accepted  the  title  to  the  land  but  for  the  promise  of  the  administrator 
to  perfect  the  title.    That  Bishop  made  efforts  to  procure  a  title  from 
Dallas  County,  but  failed  to  do  so."    After  the  execution  of  the  deed 
to  him.  Carter  conveyed  the  land  by  a  special  warranty  deed  to  the  Club 
Land  and  Cattle  Company. 

It  was  also  found  that  Brown's  services  in  subdividing  and  classifying- 
the  land  were  of  the  reasonable  value  of  $750,  and,  as  before  stated,. 
$250  had  been  paid  him  in  money. 

E.  B.  Bishop  was  vouched  in  as  party  defendant  by  the  Club  Land 
and  Cattle  Company  and  a  recovery  was  asked  against  Bishop,  both  in 
his  individual  and  in  his  capacity  as  administrator,  upon  the  warranty 
contained  in  the  deed,  and  upon  his  verbal  promise  in  the  event  the 
plaintiff  should  prevail  in  its  suit.  The  land  and  cattle  company  also 
prayed  that,  in  the  event  of  a  recovery  by  the  plaintiff,  he  should  have 
a  judgment  for  the  impaid  balance  of  the  value  of  Brown's  services  and 
that  the  recovery  should  be  made  upon  condition  of  the  payment  to  it  of 
such  balance.  The  court  gave  judgment  for  the  plaintiff  for  the  land 
and  rents  and  denied  any  recovery  for  the  unpaid  balance  of  Brown's 
services,  and  also  adjudged  a  recovery  in  behalf  of  the  Club  Land  and 
Cattle  Company  against  Bishop  as  administrator  for  the  purchase  money 
paid  to  him  for  the  land. 

The  Club  Land  and  Cattle  Company  and  Bishop  both  appealed,  and,, 
upon  the  appeal,  the  Court  of  Civil  Appeals  reversed  tiie  judgment 
against  the  Club  Land  and  Cattle  Company  in  so  far  as  it  denied  such 
company  a  recovery  for  the  balance  it  foimd  to  be  due  for  Brown's  ser- 
vices, but  affirmed  the  judgment  in  favor  of  Dallas  County  for  the  land 
in  controversy  and  gave  the  Club  Land  and  Cattle  Company  judgment 
against  plaintiff  for  such  unpaid  balance.  But  it  also  reversed  the  judg- 
ment in  favor  of  the  Club  Land  and  Cattle  Company  against  Bishop^ 
as  administrator,  and  adjudged  that  it  should  take  nothing  against  him 
either  individually  or  as  administrator. 

As  between  Dallas  County  and  the  defendant  company,  the  first  ques- 
tion is :  Did  the  commissioners  court  of  the  county  have  the  power  to 
convey  a  part  of  its  school  lands  for  the  services  of  Brown  in  subdivid- 
ing and  classifying  them  for  the  purpose  of  putting  them  on  the  market 
for  sale  ?  The  date  of  the  acquisition  of  the  lands  by  the  company  does 
not  appear  from  the  conclusions  of  fact.  But  it  does  appear  that  the 
contract  with  Brown  was  entered  into  in  June,  1879,  at  which  time  the 
Constitution  of  1876  was  in  force.  Therefore,  the  contract  was  subject 
to  its  limitations.  So  far  as  we  are  aware,  no  statute  has  ever  been 
passed,  either  by  the  Congress  of  the  Republic  or  the  Legislature  of  the 
State,  which  provided  the  manner  in  which  the  county  school  lands  shoidd 
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be  sold,  except  the  Act  of  November  1,  1866.  Laws  1866,  p.  74.  That 
act  authorized  the  "police  courts,"  as  the  county  boards  were  then  called, 
to  sell  the  school  lands  of  their  respective  counties  upon  being  empowered 
to  do  so  by  the  voters  of  the  counties,  and  directed  specifically  the  manner 
of  sale.  It  also  provided  that  expenses  of  the  sale  should  be  paid  out  of 
the  interest  arising  from  the  proceeds  of  the  sale.  Original  section  6  of 
article  7,  of  the  Constitution  of  1876,  in  so  far  as  it  bears  upon  the  ques- 
tions in  this  case,  reads  as  follows:  "All  lands  heretofore  or  hereafter 
granted  to  the  several  counties  of  this  State  for  education  or  schools 
are  of  right  the  property  of  said  counties  respectively  to  which  they 
were  granted,  and  title  thereto  is  vested  in  said  counties,  and  no  adverse 
possession  or  limitation  shall  ever  be  available  against  the  title  of  any 
county.  Each  county  may  sell  or  dispose  of  its  lands  in  whole  or  in 
part  in  manner  to  be  provided  by  the  commissioners  court  of  the  county. 
*  *  *  Said  lands,  and  the  proceeds  thereof,  when  sold,  shall  be  held 
by  said  counties  alone  as  a  trust  for  the  benefit  of  public  schools  therein ; 
said  proceeds  to  be  invested  in  bonds  of  the  State  of  Texas,  or  of  the 
United  States,  and  only  the  interest  thereon  to  be  used  and  expended 
annually.'^  This  clearly  supersedes  and  repeals  the  Act  of  1866,  for 
the  reasofh  that  the  act  prescribes  the  manner  of  making  the  sale  and 
makes  the  power  dependent  upon  a  popular  vote,  while  the  Constitution 
gives  the  absolute  power  of  sale  to  the  commissioners  court  and  leaves 
them  free  to  provide  the  manner  of  sale.  The  determination  of  the 
case  must,  therefore,  depend  upon  the  construction  of  the  language  just 
quoted. 

We  have  no  decisions  which  have  an  important  bearing  upon  the  ques- 
tion. In  the  case  of  Tomlinson  v.  Hopkins  County,  57  Texas,  572,  it 
was  held  that  the  commissioners  court  could  not  contract  to  give  a  sur- 
veyor a  part  of  the  land  to  be  acquired  as  a  compensation  for  his  serv- 
ices in  locating  and  surveying  the  land.  The  ground  upon  which  the 
decision  was  based  was  that  the  statutes  under  which  the  lands  were 
acquired  prescribed  that  the  expenses  of  locating  the  certificates  should 
be  paid  out  of  the  county  treasur}^  Pasch.  Dig.,  arts  3464-5,  3474-6. 
In  Pulliam  v.  Runnels  County,  79  Texas,  363,  a  similar  ruling  was  made 
with  reference  to  lands  located  for  the  counties  under  the  provisions  of 
articles  4032  and  4033  of  the  Eevised  Statutes  of  1879.  In  view  of  the 
express  provisions  of  the  statutes  upon  which  these  decisions  are  based, 
the  question  there  presented  is  clearly  distinguishable  from  that  pre- 
sented in  this  case.  But  they  forcibly  illustrate  the  policy  of  our  legis- 
lation with  reference  to  the  school  lands  of  the  coimties  and  throw  some 
light  upon  the  meaning  of  the  provision  of  the  Constitution  on  that 
subject.  Here  the  question  is  not  as  to  the  power  of  the  commissioners 
court  to  pay  for  locating  the  certificates  by  a  conveyance  of  a  part  of  the 
land,  but  it  is  as  to  the  power  to  convey  a  part  of  the  land  already 
located  in  payment  for  services  in  subdividing  them  for  the  purpose  of 
placing  them  upon  the  market  for  sale  in  separate  parcels.  In  Pulliam 
V.  Runnels  County,  cited  above,  it  is  in  effect  held  that  the  commission- 
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ere  courts  are  not  authorized  to  dispose  of  the  lands  otherwise  than  by 
sale  or  lease.  It  would  seem,  therefore,  that  the  conveyance  of  the  land 
for  any  other  consideration  than  that  of  money  would  be  unauthorized. 
But  it  is  plausibly  argued,  in  substance,  that  a  conveyance  of  a  tract 
of  land  at  its  market  value  in  payment  of  a  proper  service  for  the  benefit 
of  the  fund  is  the  same,  in  effect,  as  if  the  land  had  been  sold  and  the 
proceeds  applied  to  the  payment  of  sucK  services,  and  that  therefore  no 
substantial  reason  exists  why  the  conveyance  in  this  case  should  not  be 
valid.  It  would  seem  that  if  the  coimty,  as  the  trustee  of  the  special 
school  fund,  had  incurred  a  debt  which  was  properly  chargeable  against 
the  fund,  its  commissioners  court  might  sell  a  part  of  the  land  directly 
to  the  creditor  in  discharge  of  the  debt.  But  we  are  of  opinion  that  a 
debt  created  by  a  county  as  an  expense  incurred  in  selling  school  lands 
can  not  be  charged  either  against  the  lands  themselves  or  the  proceeds  of 
their  sale.  The  declaration  in  section  6  of  article  7  of  the  Constitution 
is  that  ^^Sidd  lands  and  the  proceeds  thereof,  when  sold,  shall  be  held 
alone  as  a  trust  for  the  benefit  of  the  public  schools  therein.''  The 
difficulty  of  construction  grows  out  of  the  indefiniteness  of  the  meaning 
of  the  word  "proceeds."  If  by  the  word  is  meant  the  gross  proceeds, 
then  we  think  it  means  that  no  part  thereof  could  be  used  for  the  pur- 
pose of  paying  the  expenses  of  the  sale ;  for  the  section  also  provides,  in 
effect,  that  the  proceeds  previously  mentioned  shall  be  invested  in  cer- 
tain securities  as  a  permanent  fimd  for  the  use  of  the  schools  of  the 
county,  and  that  the  interest  only  is  to  be  annually  expended.  If  net 
proceeds  is  meant,  that  is,  what  remains  of  the  gross  proceeds  after 
paying  the  expenses  of  the  sale,  then  it  would  seem  that  the  expenses 
of  the  sale  were  properly  payable  out  of  the  purchase  money  of  the 
land  itself.  But  in  view  of  the  policy  of  the  law,  as  evinced  by  the 
previous  legislation  upon  the  subject  and  of  the  language  of  the  section 
itself,  we  are  of  opinion  that  by  "proceeds,"  as  used  in  the  section  under 
consideration,  is  meant  the  entire  proceeds  and  not  the  net  proceeds. 
The  acts  of  the  Congress  of  the  Eepublic,  as  was  held  in  Tomlinson  v. 
Hopkins  County,  supra,  required  the  counties  to  pay  the  expense  of 
locating  the  certificates  out  of  their  ordinary  fimds;  and  the  Act  of 
March  13,  1876,  which  granted  four  leagues  of  land  for  educational  pur- 
poses to  certain  counties  which  had  not  theretofore  received  school  lands, 
placed  such  counties  upon  the  same  footing  with  those  which  had  previ- 
ously acquired  such  lands,  and  provided  that  the  counties  should  pay  no 
fees  in  the  General  Land  Office.  The  Act  of  November  1,  1866,  which 
provided  for  a  sale  of  the  county  school  lands,  expressly  made  the  ex- 
penses of  the  sale  payable  out  of  the  interest  upon  the  proceeds.  This 
legislation  tends  to  show  that  the  policy  was  to  preserve  the  entire  lands 
and  their  entire  proceeds  intact  as  a  permanent  school  fund  for  the  use 
of  the  public  schools  of  the  county.  The  words  "said  lands,"  as  used 
in  section  6,  evidently  mean  all  the  lands.  The  provision  embraces  as 
well  all  l&nds  that  might  thereafter  be  granted  as  well  as  those  which 
had  been  previously  acquired,  and  it  would  seem  to  have  been  contem- 
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plated  that  in  case  of  future  grants,  all  the  lands  which  were  granted 
to  a  county  should  become  its  permanent  special  school  fimd  and  that 
no  part  should  be  given  for  the  expenses  of  locating  and  surveying  them. 
In  other  words,  it  was  intended  that  such  expenses  should  be  paid  by 
the  coimty  from  its  general  fund.  If  such  was  the  intent  as  to  the 
lands  themselves,  it  is  to  be  inferred  that  there  was  a  like  intention  as 
to  the  proceeds, — that  the  entire  proceeds  should  be  held  and  that  the 
coimt}'  should  pay  the  expenses  of  a  sale,  if  any,  out  of  its  own  proper 
funds. 

But,  in  any  event,  the  word  '^proceeds'*  in  the  section  we  are  consider- 
ing is  not  restricted  by  any  other  words  which  qualify  its  meaning  and 
should  therefore  be  applied  in  its  broadest  sense  unless  the  context  or 
the  reason  of  the  provision  should  show  that  it  was  used  in  a  less  en- 
larged sense.  The  dim  light  of  the  context  in  this  case  tends  rather  to 
show  that  it  was  intended  to  mean  the  gross  proceeds, — ^that  is,  the  en- 
tire purchase  money.  As  to  the  reason  of  the  provision,  it  may  be  urged 
that  since  the  county  is  made  a  mere  trustee,  it  is  unreasonable  to  sup- 
pose that  it  was  intended  to  charge  it  in  its  individual  capacity  with  the 
expense  of  administering  the  trust  fund.  The  answer  is  that  while  in 
legal  contemplation  the  county  is  but  a  trustee  and  the  school  fimd  the 
beneficiary,  the  county  has  an  important  interest  in  the  maintenance  of 
public  schools  within  its  limits ;  and  that  it  is  not  unreasonable  that  the 
f ramers  of  the  Constitution  should  have  deemed  it  politic  to  make  the 
expense  of  administering  a  fund  set  apart  for  the  support  of  public 
schools  in  the  coimty  a  charge,  upon  its  general  revenues.  Since  the 
lands  are  the  gift  of  the  State  for  the  special  benefit  of  the  educational 
interests  of  the  county,  it  is  not  a  hardship  to  require  the  county  admin- 
istration to  be^r  the  expense  of  converting  the  land  into  money.  Our 
conclusion  is  that  the  Commissioners  Court  of  Dallas  County  did  not 
have  the  power  to  convey  the  land  in  controversy  to  John  Henry  Brown 
in  payment  of  his  services  in  subdividing  the  county  school  lands  for 
sale,  and  that  the  District  Court  and  the  Court  of  Civil  Appeals  did 
not  err  in  so  holding. 

The  next  question  is,  was  the  Club  Land  and  Cattle  Company  entitled 
to  any  recovery  against  Dallas  County?  Undoubtedly,  John  Henry 
Brown  had  a  just  claim  against  the  county  for  the  unpaid  balance  of 
the  value  of  his  services  in  subdividing  the  land.  But  we  think  it  fol- 
lows from  what  has  already  been  said  that  this  was  a  claim  against  the 
county  proper,  and  not  against  it  as  trustee  of  its  school  lands.  If  it 
had  been  a  claim  properly  chargeable  upon  the  trust  fund,  we  think  it 
would  follow  from  the  previous  decisions  of  this  court  that  the  county 
could  not  recover  the  land  without  first  reimbursing  the  defendant  com- 
pany for  Brown's  services.  But  the  distinction  between  Dallas  County 
in  its  ordinary  corporate  capacity  and  Dallas  County  as  trustee  must  be 
kept  in  mind.  Brown's  services,  while  rendered  for  the  benefit  of  the 
trust  fund,  were  rendered  at  the  instance  of  the  county,  and  ft  was  the 
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duty  of  the  county,  under  the  law,  to  discharge  the  debt  from  its  general 
revenues,  and  it  was  not  a  debt  against  the  fund.  The  claim  against 
the  county  was  barred  by  the  statute  of  limitations.  The  county,  as 
trustee,  was  entitled  to  recover  the  land  free  of  any  incumbrance,  the 
claim  of  Brown^s  services  not  being  chargeable  against  the  trust  fund.  We 
conclude  upon  this  branch  of  the  case  that  the  ruling  of  the  trial  court 
upon  this  point  was  correct  and  that  the  Court  of  Civil  Appeals  erred  in 
reversing  the  judgment  in  that  particular. 

Was  Bishop  bound,  either  individually  or  as  administrator,  upon 
either  the  warranty  in  the  deed  or  upon  his  oral  promise?  The  writ- 
ten warranty  expressly  declares,  in  effect,  that  he  does  not  bind  himself 
personally;  and  the  trial  judge  foimd  in  his  conclusions  of  fact,  as  we 
have  seen,  that  the  oral  promise  was  made  by  him  in  his  fiduciary  capa- 
city and  not  with  the  intention  to  bind  himself  personally. 

We  think  it  clear  that  an  administrator  can  not  bind  the  estate  by 
his  covenant  of  warranty.  Lynch  v.  Baxter,  4  Texas,  431;  Able  v. 
Chandler,  12  Texas,  88;  Ward  v.  Williams,  45  Texas,  617.  His  duty 
is  to  sell  just  such  title  as  the  estate  has  and  his  deed  can  have  no  other 
effect.  The  policy  of  the  law  is  to  require  an  estate  to  be  administered 
and  the  administration  closed  with  as  little  delay  as  may  be  practicable. 
To  permit  the  administrator  to  bind  the  estate  by  a  warranty  in  his  deed 
would  be  to  impose  a  new  contingent  liability  upon  it  and  to  delay  in- 
definitely the  close  of  the  administration. 

Was  Bishop  bound  individually?  It  has  been  frequently  held  that 
an  administrator,  in  contracting  with  reference  to  the  business  of  an 
estate,  has  bound  himself  personally  for  the  performance  of  the  con- 
tract, though  he  may,  in  the  body  of  the  instrument,  have  described 
himself  as  administrator  or  may  have  signed  it  as  such.  Probably  in 
most,  if  not  in  all  of  such  cases,  he  was  without  power  to  bind  the  estate. 
When  the  terms  of  a  contract  admit  of  two  constructions,  one  of  which 
would  give  it  effect  and  the  other  would  make  it  void,  the  courts  adopt 
the  former  construction.  But  at  last  it  is  a  mere  rule  of  construction; 
and  it  has  no  place  in  a  case  like  this,  in  which  the  party  has  stipulated 
in  express  terms  that  he  is  not  to  be  personally  boimd.  Thayer  v. 
Wendell,  1  Gall.,  C.  C.  U.  S.,  37.  The  opinion  of  Judge  Story  in  Thayer 
V.  Wendell,  supra,  has  been  cited  and  the  principles  there  announced 
applied  in  the  following  cases:  Mitchell  v.  Hazen,  4  Connecticut,  514, 
and  TJnderhill  v.  Gibson,  2  New  Hampshire,  352 ;  though  in  both  cases, 
there  was  held  to  be  a  personal  liability,  it  not  being  shown  that  the 
party  did  not  intend  to  bind  himself  in  his  individual  capacity.  See 
also  remarks  in  Shontz  v.  Brown,  27  Pennsylvania  State,  133,  and  Long 
V.  Bodman,  58  Indiana,  62,  where  the  proper  limitation  of  the  doctrine 
of  personal  liability  in  such  cases  is  announced. 

What  we  have  just  said  applies  also  to  Bishop's  oral  promise,  though 
we  concur  virith  the  Court  of  Civil  Appeals  in  holding  that  that  was 
merged  in  the  written  contract. 
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We  conclude  that  Bishop  was  liable  neither  as  administrator  nor  per- 
sonally upon  either  the  promise  or  warranty. 

The  judgment  of  the  Court  of  Civil  Appeals^  in  so  far  as  it  allows 
a  recovery  against  Dallas  County,  is  reversed,  and  judgment  is  here  ren- 
dered that  the  Club  Land  and  Cattle  Company  take  nothings  as  to  its 
counterclaim  against  the  county ;  but  in  all  otiier  respects,  save  as  to  costs, 
the  judgment  of  that  court  is  affirmed.  The  Club  Land  and  Cattle 
Company  will  pay  the  costs  of  all  the  courts. 

Reformed  and  affirmed. 


Elizabeth  J.  Graves  v.  D.  P.  Kinney  et  al. 

No.  1075.    Decided  January  30,  1902. 

Homestead— Pietended  Sale— Lien— Xnnocent  Pnrchaaer. 

A  husband  joined  by  his  wife  made  a  deed  to  their  homestead  reciting  a 
consideration,  part  cash  (which  was  not  pail)  and  part  a  note,  which  was 
executed  bj  the  grantee  and  negotiated  by  the  husband  to  an  innocent  pur- 
chaser; the  whole  was  a  scheme  between  the  husband  and  the  grantee  to  raise 
money  on  the  homestead,  but  was  believed  by  the  wife  to  be  an  actual  sale. 
Held: 

(1)  The  transaction  was  a  pretended  sale  of  the  homestead  involving  a 
condition  of  defeasance,  pronounc^  void  by  the  Constitution,  and  neither  title 
to  or  lien  on  the  property  was  created  as  between  the  parties.     (P.  214.) 

(2)  But  as  to  tne  innocent  purchaser  of  the  note  the  parties  are  held  to 
the  transaction  as  they  have  made  it  appear,  and  the  lien  so  apparently  created 
could  be  enforced.     (Pp.  214,  215.) 

(3)  This  rule  rests  on  the  rights  of  bona  fide  purchasers,  not  on  estoppel 
by  fraudulent  conduct,  and  applies  to  cases  where  the  wife  had  no  knowledge 
that  the  instrument  was  other  than  an  absolute  deed.     (P.  215.) 

Error  to  the  Court  of  Civil  Appeals,  Third  District,  in  an  appeal 
from  Travis  County. 

Kinney  sued  McLauren,  Graves  and  wife,  and  Bichardson,  to  re- 
cover on  a  promissory  note  and  foreclose  a  vendor's  lien.  Plaintiff  had 
judgment  and  Mrs.  Graves  appealed,  and  on  affirmance  obtained  writ 
of  error. 

W.  M,  Walton  &  A.  S.  Phelps,  for  plaintiff  in  error. — The  court 
erred  in  sustaining  the  conclusions  reached  by  the  court  below,  because 
the  facts  show,  as  found  by  said  court,  that  this  plaintiff  in  error  was 
fraudulently  deceived,  misled,  and  ignorantly  induced  to  place  a  se- 
cret lien  or  mortgage  upon  her  homestead  in  violation  of  the  Consti- 
tution and  laws  of  the  State  of  Texas.  Foster  v.  MacKinnon,  L.  B.  4 
C.  P.,  704 ;  Clark  on  Contracts,  pp.  291,  292,  and  all  the  authorities  on 
p.  292 ;  all  authorities  as  cited  by  the  lower  court  in  his  conclusions  of 
law;  Maloney  v.  Eaheart,  81  Texas,  284;  Gilder  v.  Heame,  79  Texas, 
120. 

The  facts  found  by  the  court  below  show  that  there  was  a  conspiracy 
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between  plamtiff  in  errort  eodefendants  I.  B.  Qraves  and  M.  H.  Mc- 
Lauien,  to  fraudulently  induce  her  to  place  a  secret  lien  and  mortgage 
on  her  homestead  imder  the  guise  of  a  sale  thereof,  she  being  in  no  way 
a  party  thereto,  but  viciously  and  wickedly  hoodwinked  into  the  act. 
Such  was  and  is  prohibited  by  the  Constitution  and  laws  of  the  State 
of  Texas,  and  therefore  null  and  void  ab  initio.  Same  authorities; 
also  79  Texas,  120;  81  Texas,  284;  Const,  of  Texas,  art.  16,  sec.  50; 
Thompson  v.  Samuels,  14  S.  W.  Bep.,  143,  and  all  cases  cited  therein. 

The  court  erred  in  holding  as  a  matter  of  law,  on  the  facts  found, 
that  D.  P.  Kinney  had  and  held  such  title  to  the  note  sued  on  as  to 
constitute  him  (through  J.  P.  Bichardson  or  otherwise)  an  innocent 
purchaser  thereof  for  value  without  notice  before  maturity,  so  as  to 
shut  off  all  her  defenses  to  the  fraudulent  secret  lien  or  mortgage  on 
her  said  homestead,  and  that  she  was  precluded  and  estopped  from 
successfully  resisting  and  defeating  a  foreclosure  on  her  said  home- 
stead at  the  suit  of  the  said  plaintiff,  D.  P.  Kinney. 

Said  court  erred  in  not  sustaining  plaintiff  in  error^s  third  assign- 
ment of  error;  because  the  lower  court  erred  as  a  matter  of  law,  on  the 
facts  found,  in  not  holding  that  the  said  fraudulent  and  secret  lien  on 
her  said  homestead  was  under  the  Constitution  and  laws  of  the  State 
of  Texas  absolutely  null  and  void  ab  initio,  and  that  no  matter  in 
whose  hands  it  might  be  held,  or  whether  acquired  before  or  after  ma- 
turity of 'the  note  it  pretended  to  secure,  or  whether  acquired  with  or 
without  notice,  as  innocent  purchaser  or  otherwise,  or  for  value  or  for 
no  value,  or  without  notice  of  said  vice  in  said  note  and  pretended 
lien,  or  in  said  pretended  lien,  the  same  could  not  be  made  the  basis  of 
nor  uphold  a  foreclosure  on  her  homestead. 

Said  court  erred  in  holding  that  the  decisions  of  the  Supreme  Court 
of  Texas,  as  cited  by  the  lower  court  in  its  conclusions  of  law,  upon  or 
bearing  upon  questions  raised  by  the  brief  of  plaintiff  in  error,  sustain 
the  conclusions  reached  by  the  court  below,  in  its  disposition  of  this 
case.  All  cases  cited  by  the  lower  court  in  its  findings  of  law;  Gilder 
V.  Heame,  79  Texas,  120;  Maloney  v  Eaheart,  81  Texas,  284;  Thomp- 
son  V.  Samuels,  14  S.  W.  Sep.,  143,  and  all  cases  cited. 

In  all  the  cases  cited  the  wife  voluntarily  and  knowingly  acted,  hav- 
ing a  purpose  and  guided  by  an  intent  to  walk  from  under  the  protec- 
tion of  the  Constitution,  and  so  doing  met  with  the  consequences. 
There  is  no  case  like  the  one  under  consideration;  if  there  is  such  an 
one,  then  that  case  has  not  been  cited.  Here  the  wife  undertook  to  do 
that  which  was  legitimate  and  lawful,  viz.,  to  sell  her  homestead,  but 
8he  was  deceived  on  all  hands  and  beguiled  into  doing  an  illegitimate 
and  unlawful  act,  viz.,  the  putting  of  a  lien  on  her  homestead  con- 
trary to  law  and  in  violation  of  the  Constitution  of  the  State  of  Texas. 
Any  act  done  in  violation  of  a  constitutional  prohibition  or  inhibi- 
tion is  an  act  against  public  policy,  and  therefore  absolutely  null  and 
void  ab  initio.  The  Constitution  especially  says  that  no  lien  can  be 
placed   upon   the  homestead,   unless   it  be   for  the  unpaid   purchase 
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money^  and  that  such  an  act,  unless  coming  under  constitutional  re- 
quirement, is  void.  Every  act  that  contravenes  public  policy  is  abso- 
lutely void;  this  principle  inculcated  in  our  Constitution  is  an  act  of 
public  policy,  wisely  placed  in  that  instrument  by  its  f ramers  for  the 
protection  of  the  home  from  the  prodigality  of  the  husband.  As  was 
said  by  Judge  Hemphill:  "That  the  homestead  exemption  was 
founded  upon  principles  of  the  soundest  policy  can  not  be  questioned. 
Its  design  was  not  only  to  protect  citizens  and  their  families  from  the 
miseries  and  dangers  of  destitution,  but  also  to  cherish  and  support  in 
the  bosoms  of  the  individuals  those  feelings  of  sublime  independence 
which  are  essential  to  the  maintenance  of  free  institutions.^'  Franklin 
V.  Coffee,  18  Texas,  415;  Thompson  v.  Samuels,  14  S.  W.  Rep.,  140, 
and  all  cases  cited. 

It  was  truly  an  act  of  public  policy,  looking  to  the  general  welfare 
as  well  as  to  that  of  the  individual  citizen,  when  the  homestead  clause 
was  placed  in  the  Constitution  of  Texas.  We  submit  that  the  facts 
found  by  the  court  constituting  the  method  resorted  to  by  Graves  and 
McLauren  is  a  breach  of  public  policy,  and  absolutely  null  and  void 
from  the  beginning.  When  an  act  has  been  committed  that  breaches 
public  policy,  that  is  resorted  to  to  defeat  the  Constitution,  nothing 
can  make  that  act  valid.  There  can  be  no  such  thing  as  an  innocent 
purchaser  holding  under  an  act  that  contravenes  public  policy,  for  any 
and  every  claim  growing  out  of  and  resting  on  that  whidi  violates 
public  policy  must  stand  for  naught. 

The  Constitution  itself  prescribes  the  method  by  which  a  lien  can 
be  put  upon  the  homestead;  this  mode  does  not  come  within  the  con- 
stitutionsd  method  or  requirement.  If  it  does  not,  then  it  is  in  viola- 
tion of  and  in  conflict  with  the  Constitution.  Here  the  parties  all, 
save  plaintiff  in  error,  seek  to  take  advantage  of  an  innocent  purchaser 
for  value  at  the  expense  of  the  Constitution.  The  rule  of  common  law 
and  the  Constitution  conflict.  Which  shall  prevail?  Does  the  Con- 
stitution go  down?  Shall  the  common  law  triumph?  Is  it  superior 
or  inferior  to  the  great  charter  of  our  liberties?  Is  it  the  organic  law 
of  the  land,  or  is  the  Constitution. 

Moore  &  Moore  and  M.  C.  Oranherry,  for  defendant  in  error  Kin- 
ney.— J.  P.  Richardson,  being  a  bona  fide  indorsee  for  value  of  the 
note  sued  on,  before  it  became  due,  without  notice  of  the  defense 
against  the  lien  apparently  carried  by  said  note  to  secure  its  pa3naient, 
was  entitled  to  enforce  the  lien  as  if  the  transaction  had  really  been 
what  it  purports  to  have  been;  and  D.  P.  Kinney,  having  obtained  the 
title  and  rights  held  by  Richardson  in  the  premises,  was  entitled  to  a 
judgment  for  the  amount  due  on  the  note  and  to  a  foreclosure  of  the 
vendor's  lien  as  claimed  in  the  petition,  and  the  judgment  rendered 
was  in  accordance  with  the  law.  Richardson  having  no  notice  that 
the  transaction  in  which  the  property  was  apparently  conveyed  to 
McLaurin  was  not  a  genuine  sale,  could  rely  on  the  deed  from  those 
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claiming  the  hqmestead  as  having  been  sufficient  to  divest  them  of  all 
interest  in  the  property,  and  this  even  though  the  vendors  remained 
in  possession  of  the  property  after  the  execution  of  the  deed.  Pool  v. 
Chase,  46  Texas,  207;  Pierce  v.  Fort,  60  Texas,  464;  Carpenter  v. 
Longan,  16  Wall.,  271;  Prank  v.  Heidenheimer,  84  Texas,  642;  Heid- 
enheimer  v.  Stewart,  65  Texas,  321;  Eylar  v.  Eylar,  60  Texas,  315; 
Williams  v.  Pouns,  48  Texas,  146;  Brewster  v.  Davis,  56  Texas,  478; 
Jones  on  Mort.,  sec.  834;  Coker  v.  Roberts,  71  Texas,  597;  Love  v. 
Breedlove,  75  Texas,  649;  Hurt  v.  Cooper,  63  Texas,  362. 

D.  W.  Doom  &  D.  H.  Doom,  for  defendant  in  error  Richardson. — ^The 
defendants  I.  B.  Graves  and  £.  J.  Graves,  husband  and  wife^  having 
by  regxilar  deed  of  conveyance,  duly  acknowledged,  conveyed  the  prop- 
erty in  question  to  the  defendant  M.  H.  McLaurin,  in  consideration, 
among  other  things,  of  the  note  upon  which  this  suit  was  based,  and 
retained  a  lien. on  the  property  to  secure  its  payment,  and  the  defend- 
ant J.  P.  Richardson  having  purchased  the  note  in  due  course  of  trade 
for  its  full  face  value,  before  maturity,  without  notice  of  any  defense 
against  the  lien  retained  to  secure  its  payment,  was  entitled  to  enforce 
the  lien  notwithstanding  any  secret  understanding  between  the  original 
parties,  and  had  the  right  to  sell  the  note  with  the  lien  to  the  plaintiff 
B.  P.  Kinney,  who  thereby  became  entitled  to  a  foreclosure  of  the 
lien.  Heidenheimer  v.  Stewart,  65  Texas,  321;  Eylar  v.  Eylar,  60 
Texas,  315;  Hurt  v.  Cooper,  63  Texas,  362;  Love  v.  Breedlove,  75 
Texas,  649;  Pool  v.  Chase,  46  Texas,  207;  Williams  v.  Pouns,  48 
Texas,  141;  Pierce  v.  Fort,  60  Texas,  464;  Frank  v.  Heidenheimer, 
84  Texas,  642;  Carpenter  v.  Longan,  16  Wall.,  271;  Jones  on  Mort., 
sec.  834. 

WILLIAMS,  Associate  Justice. — As  appears  from  the  conclu- 
sions of  the  trial  judge,  the  place  in  controversy  was  the  homestead  of 
I.  B.  and  Elizabeth  J.  Graves  and  they  were  in  possession  of  it  as  such 
throughout  the  transactions  in  question.  I.  B.  Graves  and  M.  H.  Mc- 
Laurin, in  order  to  raise  money  for  purposes  of  their  own  upon  the 
security  of  the  homestead,  agreed  upon  a  plan  by  which  Graves  and 
wife  were  to  make  a  deed  to  McLaurin  for  the  place  and  the  latter  was 
to  execute  his  note  to  Graves,  pretendedly  for  part  of  the  purchase 
money.  A  deed  was  prepared  for  signature  by  Graves  and  wife,  recit- 
ing, as  its  consideration,  a  cash  payment  of  $1700  and  a  note  for  $1100, 
and  purporting  to  convey  the  property  to  McLaurin.  This  was  pre- 
sented to  Mrs.  Graves  for  execution  and  she  was  induced  to  believe  that 
it  was  intended,  according  to  its  purport,  to  effect  a  real  sale  of  the 
property.  She  at  first  objected,  but  upon  the  promise  of  her  husband 
that  the  proceeds  should  be  invested  in  another  home,  finally  assented 
and  executed  and  acknowledged  the  deed,  still  believing  that  the  trans- 
action was  a  real  sale  for  the  recited  consideration.  No  money  was 
paid  McLaurin  nor  was  there  any  purpose  on  his  and  Graves'  part  to 
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make  a  real  sale  and  purchase,  their  scheme  being  to  raise  money  upon 
the  note.  The  deed,  properly  executed  and  acknowledged,  was  deliv- 
ered to  McLaurin  and  placed  of  record,  and  the  note  recited  in  it  was 
executed  to  Graves.  Graves  assigned  the  note  to  J.  P.  Richardson  for 
full  value  before  its  maturity,  Richardson  having  no  notice  of  the  true 
nature  of  the  transaction  between  Graves  and  wife  and  McLaurin,  or 
that  it  was  not  truly  represented  by  the  papers  executed.  Defendant 
in  error,  Kinney,  acquired  the  note  after  maturity  from  Richardson 
and  brought  this  suit  against  McLaurin,  Graves  and  wife,  and  Richard- 
son to  recover  the  amount  due  upon  it  and  to  foreclose  the  lien  upon 
the  property.  Mrs.  Graves  set  up  the  facts  of  the  transaction  as  stated 
to  defeat  the  lien  asserted.  Kinney  and  Richardson  pleaded  that  the 
latter  acquired  the  note  and  lien  under  the  deed  to  McLaurin  before 
maturity  of  the  note  for  a  valuable  consideration  without  notice.  The 
plaintiff  recovered  under  this  plea  in  the  District  Court  and  the  judg- 
ment was  aflBrmed  by  the  Court  of  Civil  Appeals. 

The  transaction,  being  in  the  form  of  a  sale  but  in  reality  an 
attempt  on  the  part  of  Graves  to  incumber  the  homestead  to  secure  the 
payment  of  money,  was  a  "pretended  sale."  It  involved  a  "condition 
of  defeasance;"  for,  under  the  arrangement  between  Graves  and 
McLaurin,  payment  of  the  note  would  have  put  an  end  to  the  pre- 
tended conveyance.  It  therefore  comes  within  the  provision  of  section 
60,  article  IC,  of  the  Constitution,  that  "all  pretended  sales  of  the 
homestead  involving  any  condition  of  defeasance  shall  be  void." 

The  understanding  of  the  wife  that  she  was  making  a  sale  could 
not  give  such  effect  to  the  transaction  really  consummated  between 
Graves  and  McLaurin,  because  (1)  her  husband  never  joined  in  a  sale, 
and  (2)  the  sale  to  which  she  assented  was  never  consummated.  Cole 
V.  Bammel,  62  Texas,  108. 

It  is  plain,  therefore,  that  no  right  to  the  property  ever  vested  in 
McLaurin,  and  no  lien  upon  it,  good  against  Mrs.  Graves,  as  between 
the  parties,  ever  arose. 

But  to  the  purchaser  of  the  note,  the  papers  executed  by  all  the 
parties  presented  a  transaction  in  which  there  was  a  regular  and  lawful 
sale  of  the  homestead,  in  which  the  cash  installment  of  the  purchase 
money  had  been  paid,  and  the  remainder  was  secured  by  the  note  with 
a  valid  lien  on  the  property;  and  the  question  is,  whether  the  court,  in 
ascertaining  his  rights,  should  look  behind  the  evidence  of  their  rights 
which  the  other  parties  had  thus  created  and  upon  which  he  acted,  or 
should,  in  his  favor,  hold  them  to  the  transaction  as  they  had  made  it 
appear  to  be.  The  decisions  of  this  coipi;  have,  it  seems  to  us,  settled 
the  question  in  favor  of  the  purchaser.  Hurt  v.  Cooper,  63  Texas, 
362;  Heidenheimer  v.  Stewart,  65  Texas,  321;  Love  v.  Breedlove,  75 
Texas,  649 ;  Eylar  v.  Eylar,  60  Texas,  315. 

In  these  cases,  transactions  which  fell  as  completely  within  the  con- 
stitutional provisions  as  that  involved  in  this  ca^e  were  passed  upon 
and  it  was  held  that  a  purchaser  of  a  note  given  for  purchase  money 
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in  an  apparent  sale  of  the  homestead^  or  a  purchaser  or  eubsequeni 
mortgagee  of  the  property  itself,  was  entitled  to  protection  against  the 
claim  of  the  wife  tiiat  the  transaction  was  really  an  attempt  to  mortgage 
the  property  under  the  form  of  a  sale.  It  seems  from  the  reports  that 
in  all  of  the  cases  cited  the  wife  knew  the  true  nature  of  the  trans- 
actions when  she  executed  the  deeds  upon  which  the  purchaser  relied; 
and  it  is  argued,  and  we  were  at  first  somewhat  impressed  with  the 
view,  that  this  fact,  in  principle,  distinguished  this  case  from  those.  If 
the  former  decisions  rested  upon  the  doctrine  of  estoppel  of  the  married 
women  by  their  fraudulent  conduct,  the  question  might  be  open  whether 
or  not  an  estoppel  could  arise  from  such  an  act  on  Mrs.  Graves'  part 
as  this  case  discloses.  But  the  opinions,  except  one,  proceed  exclusively 
ux>on  the  principles  of  law  existing  in  favor  of  bona  fide  purchasers ;  and 
in  the  excepted  case  (Heidenheimer  v.  Stewart),  both  that  doctrine  and 
that  of  estoppel  are  stated  in  the  opinion.  The  original  record  in  that 
case  shows,  however,  that  the  sole  ground  relied  on  to  defeat  the  claim 
of  homestead  was  that  of  bona  fide  purchase,  no  estoppel  being  pleaded 
or  claimed  in  the  briefs.  The  transactions  in  those  cases  were,  upon 
the  real  facts,  as  completely  without  effect  between  the  parties  as  the  one 
under  review,  but  the  rights  of  the  purchaser  were  held  to  depend  upon 
the  facts  as  the  parties  had  made  them  appear  to  him.  Obviously,  the 
state  of  the  wife's  knowledge  when  she  executed  the  deed  can  not  affect 
the  question  of  the  good  faith  vel  non  of  the  purchaser,  when  he  knew 
nothing  of  it  beyond  the  evidence  afforded  by  the  deed;  and,  accordingly, 
we  find  no  allusion  to  such  an  element  in  any  of  the  opinions.  The  doc- 
'trine  of  these  cases  is  that  purchasers  have  the  right  to  rely  upon  evi- 
dences, created  by  the  owners  of  homesteads,  of  lawful  and  regular  sales 
thereof,  and  that  evidence  that  the  parties  did  not  intend  what  their  acts 
represented  is  ineffectual  against  such  purchasers. 

The  judgments  of  the  courts  below  were  in  accordance  with  this  rule 
and  most  be  afOrmed. 

Affirmed, 
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Mabgaret  G.  Lord  v.  New  York  Life  Insurance  Company. 

Ko.  1063.    Decided  February,  3,  1902. 

1. — Gift — ^Delivery — ^Evidence — ^Declarations. 

Declarations  by  a  decedent  are  competent  evidence  to  prove  the  delivery, 
as  well  as  the  gift,  to  a  relative,  of  a  policy  of  insurance  payable  to  personal 
representatives.     (Pp.  219-221.) 

8. — Same. 

Since  a  gift  was  not  complete  without  delivery,  declarations  of  decedent 
that  he  had  given  a  certain  insurance  policy  to  his  sister  could  be  considered  by 
the  jury  as  evidence  of  delivery,  and  support  a  finding  thereof.  Chevallier  v. 
Wilson,  1  Texas,  160,  distinguished.     (Pp.  221,  222.) 

Certificate  of  dissent  from  the  Court  of  Civil  Appeals  for  the  First 
District,  in  an  appeal  from  Galveston  County. 

M.  H.  Royston  (Kleberg  &  Neethe,  of  counsel^,  for  appellant — It 
would  seem  clear  beyond  controversy  that  there  is  no  evidence  which 
shows  a  delivery  of  the  policy.  In  fact  there  is  no  evidence  that  Rich- 
ard Lord  ever  gave  this  policy  to  his  sister.  To  Mrs.  McCellan,  he 
said  "that  he  was  going  to  provide  by  insurance  for  his  sister,  and  that 
he  had  this  policy  for  her.'^  To  Anderson  he  said,  in  handing  him  the 
sealed  envelope,  "in  this  is  a  policy  for  my  sister  Kate.''  To  Green, 
he  said  "this  policy  is  Katie's."  To  Irwin,  he  said  *Tie  had  some  insur- 
ance for  his  sister  Katie."  To  Vidor,  he  said  "that  he  had  a  policy 
for  the  benefit  of  his  sister."  These  declarations  of  Richard  Lord, 
made  in  the  face  of  the  written  declaration  of  the  policy  itself,  which 
he  well  knew,  and  by  which  it  belonged  to  him  or  his  estate,  can  only 
be  interpreted  to  mean  that  he  intended  this  policy  or  its  proceeds  for 
his  sister  Kate.  He  was  a  business  man  of  rare  capacity,  acquainted 
with  the  contract  of  insurance,  knew  he  could  place  the  title  of  this 
policy  in  his  sister  by  having  it  made  payable  to  her,  or  by  passing  it  to 
her  by  written  assignment,  or  by  delivering  it  to  her,  and  so  divesting 
himself  of  his  own  title,  and  of  his  dominion  and  control  over  the  con- 
tract. There  is  no  evidence  that  he  ever  made  an  attempt  to  adopt 
either  of  the  three  methods  by  which  a  gift  of  the  policy  could  have 
been  made  to  his  sister.  It  is  plain,  therefore,  that  the  evidence  does 
not  imply  a  delivery  as  contended  by  the  majority  of  the  Court  of  Civil 
Appeals,  but  that  it  implies  exactly  what  it  says,  ^^hat  he  intended  this 
policy  for  his  sister  Kate;"  an  intention  that  was  never  carried  out. 
At  all  times  there  remained  in  Richard  Lord  full  dominion  over  this 
policy.    He  could  have  pledged  it  as  collateral  for  loan.    He  could 
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have  sold  it  outright  any  day  for  its  cash  value^  because  such  was  his 
privilege  under  the  terms  of  the  policy.  Either  mode  of  disposition 
would  have  completely  transferred  the  title  of  the  policy,  without  any 
power  or  authority  in  his  sister  Bjtte  to  prevent  it.  In  other  words, 
there  was  always  for  Bichard  Lord  a  locus  penitentiae  at  which  he 
might  haye  and  coidd  have  changed  his  intention  to  give  this  policy  to 
his  sister. 

Now,  it  is  conceded  by  every  authority  upon  the  subject  of  gifts 
inter  vivos,  that  in  order  to  perfect  a  gift  the  donor  must  divest  him- 
self of  the  dominion,  title,  and  control  over  the  subject  of  his  dona- 
tion, and  place  such  dominion,  control,  and  title  in  the  donee.  It  is 
needless  to  say,  according  to  this  test,  which  is  plain  and  definite,  that 
no  gift  of  the  policy  in  question  was  ever  made  to  Kate  Ijord.  And 
right  here  it  is  appropriate  to  say  that  by  the  agreement  of  the  great 
weight  of  authority,  tiie  admissions  and  declarations  of  the  donor  will 
not  alone  be  sufficient  evidence  of  a  gift  unaccompanied  by  an  actual 
delivery.  How  then  can  the  court  imply  a  corporeal  delivery*  of  an 
instrument  from  declarations  expressive  of  intention  only?  There 
may  be  a  symbolical  delivery  or  a  constructive  delivery,  and  these  modes 
of  delivery  are  usually  resorted  to  when  the  subject  of  gift  is  not 
susceptible  to  a  better  or  more  perfect  delivery,  or  when  the  donor 
is  placed  in  such  an  attitude  towards  the  subject  of  his  gift  as  to  make 
an  actual  delivery  impossible.  But  we  do  not  see  how  the  majority  of 
the  court,  as  in  the  case  at  bar,  can  imagine  from  the  facts  as  they 
are  presented  in  the  record,  an  implied,  symbolical,  or  constructive 
delivery;  the  evidence  does  not  present  a  single  substantive  fact  show- 
ing a  delivery  of  any  sort ;  the  policy  was  in  the  possession  of  the  donor 
from  the  day  of  its  execution  up  to  the  time  of  his  death;  he  never, 
at  any  time,  delivered  it  to  his  sister  or  delivered  it  to  any  one  else  for 
his  sister;  and  the  only  instance  in  which  he  parted  with  the  actual 
possession  of  the  policy  he  gave  it  to  a  friend  for  safe  keeping  to  be 
returned  to  him  whenever  he  called  for  it,  and  it  was  so  done.  Was 
there  any  course  of  conduct  possible  to  demonstrate  more  clearly  non- 
delivery than  the  one  which  Eichard  Lord  pursued?  He  carefully 
avoided  every  act  of  delivery,  constructive,  symbolical,  or  implied,  by 
making  the  policy  payable  to  himself  or  his  estate,  by  failing  to  make 
an  assignment  in  writing  to  his  sister,  by  declining  and  failing  to 
deliver  the  policy  itself  to  his  sister,  and  finally  when  he  made  his  will 
and  the  opportimity  to  bequeath  this  policy  to  his  sister  was  before 
him,  and  when  a  man  of  his  capacity  must  have  known  that,  in  order 
to  insure  this  policy  or  its  proceeds  to  his  sister,  it  was  only  necessary 
for  him  to  say,  in  making  a  disposition  of  his  property,  "all  my  prop- 
erty I  leave  and  bequeath  to  my  wife,  Margaret,  except  my  policy 
for  $10,000  in  the  New  York  Life  Insurance  Company,  which  goes  to 
my  sister  Kate,^^  he  did  not  do  so. 

In  this  connection  we  can  not  refrain  from  quoting  from  the  learned 
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opinion  of  Chief  Justice  Hemphill  in  Chevalier  v.  Wilson,  1  Texas. 
*  *  *  "The  most  solemn  declarations  that  she  had  given  would  not 
be  evidence  of  a  gift,  where  she  did  not,  for  a  single  instance,  relin- 
quish dominion  of  the  property,  and  where  it  was  not  vested  in  the 
donee  by  delivery,  actual  or  constructive." 

In  this  connection,  we  desire  further  to  remind  the  court  of  a  ruler 
of  law  of  universal  recognition,  which  requires  that  in  case  of  a  gift 
inter  vivos  or  causa  mortis  the  evidence  of  delivery  must  be  clear,  free 
of  doubt,  and  satisfactory.  The  reason  for  this  rule  rests  in  the  sound- 
est wisdom.  In  nearly  every  case  the  gift  is  claimed  after  the  donor  is. 
dead,  and  the  conditions  at  once  present  both  opportunity  and  tempta-^ 
tion  almost  too  strong  for  human  frailty  to  resist.  It  is  quite  proba- 
ble that  the  enforcement  of  the  rule  of  law  as  laid  down  in  Chevalier 
V.  Wilson  will  now  and  then  strain  generous  sentiment,  but  its  wisdom 
is  attested  by  antiquity,  and  we  dare  say  by  the  experience  of  the 
bench  and  bar  generally.  The  principles  involved  in  this  case,  and  the 
conclusion  arrived  at  by  the  majority  of  the  Court  of  Civil  Appeals 
do  not  stand  for  this  case  alone,  but  they  are  to  furnish  a  rule  of  con- 
duct for  all  the  people  of  this  State,  and  we  submit,  if  from  the  facts 
as  they  appear  in  the  record  a  delivery  may  be  judiciously  implied^ 
no  man's  estate  is  safe  from  the  danger  of  passing  beyond  his  control 
or  beyond  the  power  of  his  testamentary  disposition;  for  whatever  he 
may  declare  in  his  will  is  subject  to  be  overturned  by  this  doctrine  of 
implied  gifts. 

Pruitt  &  Smith  and  R.  W.  Floumoy,  for  appellee. — ^The  declarations- 
by  Richard  Lord  to  the  effect  that  the  policy  in  question  was  his  sister 
Kate's  were  evidence  of  every  fact  necessary  to  make  it  hers,  including 
evidence  of  the  delivery  of  the  policy.  1  Greenl.  on  Ev.,  sec.  97;. 
Malone's  Appeal,  37  Legal  Intelligencer,  63;  Orangiac  v.  Arden,  10 
Johns.,  293;  Wallace  v.  Pruitt,  20  S.  W.  Rep.,  728;  Flores  v.  Maverick,. 
26  S.  W.  Rep.,  316;  White  v.  Holman,  60  S.  W.  Rep.,  437;  Ellis  v. 
Stone,  23  S.  W.  Rep.,  406;  Hancock  v.  Tram  Lumber  Co.,  65  Texas, 
225;  Extence  v.  Stewart,  23  S.  W.  Rep.,  295;  Galveston,  etc.,  Railway- 
Co.  V.  Hertzig,  22  S.  W.  Rep.,  1013 ;  Atkins  v.  Insurance  Co.,  62  S.  W. 
Rep.,  563 ;  Howard  v.  Perry,  7  Texas,  259 ;  Glenn  v.  Garrison,  2  Harr. 
(N.  J.),  2;  Gage  v.  Eddy,  167  111.,  102. 

BROWN,  Associate  Justice. — 'In  the  above  entitled  cause,,  on  ap- 
peal from  the  District  Court  of  Galveston  County  for  the  Tentii  Judi- 
cial District  to  the  Court  of  Civil  Appeals  for  the  First  Supreme  Judi- 
cial District,  judgment  was  rendered  on  the  7th  day  of  November, 
1901,  affirming  the  judgment  of  the  court  below.  Prom  said  judg- 
ment. Associate  Justice  Pleasants  dissented,  and  upon  the  motion  of 
the  appellant,  the  point  is  certified  to  the  Supreme  Court  for  decision. 

"The  controversy  was  as  to  the  ownership  of  the  proceeds  of  a  policy 
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of  infinrance  for  $10,000  upon  the  life  of  Richard  Lord,  deceased,  issued 
by  the  New  York  Life  Insurance  Company.  Upon  its  face,  the  policy  is 
payable  to  the  executors,  administrators,  or  assigns  of  the  insured. 

^Tiichard  Lord  died  September  8,  1900,  leaving  a  will  in  which  he 
devised  all  his  property  of  whatever  character  to  his  wife,  Margaret  G. 
Lord.  Kate  Lord,  a  sister  of  the  deceased,  claimed  the  policy  of  insur- 
ance as  a  gift  from  her  brother,  and  brought  this  suit  against  the  insur- 
ance company  and  Margaret  G.  Lord  to  require  the  proceeds  to  be  paid 
to  her.  The  insurance  company  admits  liability  upon  the  policy  for  the 
sum  of  $14,428,  and  oflfers  to  pay  the  money  to  whichever  of  the  parties 
the  court  shall  adjudge  is  entitled  to  it.  A  trial  by  jury  in  the  court 
below  resulted  in  a  judgment  in  favor  of  the  plaintiflf,  Kate  Lord,  against 
the  insurance  company  for  the  amount  above  stated.  From  that  judg- 
ment Margaret  G.  Lord  has  appealed. 

'Richard  Lord  and  the  defendant,  Margaret  G.  Lord,  were  married 
June  29,  1899.  He  was  about  43  years  of  age  at  the  time  of  his  mar- 
riage, and  his  sister,  the  plaintiff,  was  then  about  27  years  of  age.  When 
Kate  Lord  was  about  12  or  13  years  old  her  mother  died.  Not  long  after 
the  death  of  her  mother  their  father  went  to  South  America,  where  he 
died  within  a  short  time.  After  the  death  of  her  mother  and  until  hia 
death,  Kate  Lord  was  supported  entirely  by  her  brother,  Richard 
Lord.  She  had  no  property  except  an  interest  in  some  shares  of  min- 
ing stock  inherited  from  her  father  and  it  yielded  no  income.  The  rela- 
tions between  the  brother  and  sister  were  of  the  most  affectionate  nature 
and  he  provided  liberally  for  her  support  and  education.  After  she  left 
school  she  lived  with  him  until  his  marriage,  and  until  his  death  had 
permission  to  draw  against  his  bank  account.  At  his  death,  Richard 
Lord  left  but  little  property  except  some  policies  of  life  insurance. 
These  policies  were  all  contained  in  a  box  which  was  locked  and  left  by 
him  in  the  custody  of  Adoue  &  Lobit,  bankers  in  Galveston,  in  whose 
possession  it  was  at  the  time  of  his  death.  Among  the  policies  were  two 
payable  to  the  wife,  amounting  to  $20,000 ;  an  accident  policy  for  $5000 
payable,  in  case  of  death,  to  Kate  Lord,  and  three  policies  payable  to  the 
estate  of  the  deceased,  one  of  which  was  the  one  in  controversy.  All  of 
them  were  issued  after  the  marriage  of  Richard  Lord  and  the  defendant, 
Margaret  Q.  Lord,  except  the  one  claimed  in  this  suit  by  the  plaintiflf, 
Kate  Lord.  It  bears  date  October  31,  1894,  and  was  the  only  insurance 
Lord  ever  had  upon  his  life  prior  to  his  marriage.  The  policy  is  set  out 
at  page  62  of  the  transcript,  and  either  party,  if  it  is  deemed  necessary, 
may  file  with  this  certificate  a  copy  thereof.  It  is  on  the  20  years 
accumulation  plan,  and,  among  other  benefits  at  the  option  of  the  insured, 
it  had  a  cash  surrender  value  at  the  end  of  the  period  and  entitled  the 
insured  to  procure  loans  during  the  period. 

"The  plaintiflf  introduced  several  witnesses  as  to  declarations  made 
by  Richard  Lord  in  his  lifetime  to  show  that  he  had  given  her  the  policy 
in  suit.  Emma  J.  McLellan  testified  that  some  time  in  1894,  before  the 
issuance  of  the  policy,  Richard  Lord  told  her  that  he  would  leave  his 
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sister  provided  for  with  life  insurance ;  and  in  1896,  he  said  that  he  had 
taken  out  this  policy  for  her;  that  he  was  not  a  man  to  save  money, 
and  that  he  had  left  her  provided  for  in  life  insurance.  Charles  Vidor, 
an  insurance  agent,  testified  that  he  was  well  acquainted  and  intimate 
with  Lord;  that  five  or  six  years  ago  he  had  asked  Lord  why  he  did 
not  take  out  a  life  policy  and  that  Lord  replied  that  he  had  a  policy  for 
$10,000  and  that  was  all  he  wanted  as  he  only  had  his  sister  to  care 
for ;  that  the  policy  was  for  the  benefit  of  his  sister,  and  that  he  did  not 
care  to  have  any  more.  Louis  Wortham,  also  an  insurance  agent,  had 
a  conversation  with  Lord  in  1899  prior  to  his  marriage  and  also  in  1896 
or  1897  with  reference  to  insurance.  They  were  friends  and  their  rela- 
tions were  intimate.  The  witness  said  that  Lord  told  him  that  he  had  a 
policy  in  the  New  York  Life  for  the  benefit  of  his  sister,  of  whom  he 
spoke  as  "Kitty ;"  that  the  policy  was  here.  A.  A.  Green,  Jr.,  testified 
that  he  was  a  life  insurance  manager  and  knew  Richard  Lord  in  his  life- 
time quite  well ;  that  in  August,  1898,  he  had  solicited  him  for  insurance. 
That  he  said  that  he  had  one  policy  for  $10,000  in  the  New  York 
Life  Insurance  Company;  that  tiiat  policy  was  his  sister  Kitty's,  and 
that  he  would  like  to  have  $10,000  adclitional  insurance  if  he  could 
stand  the  examination.  Witness  wrote  his  application,  but  the  company 
applied  to  declined  to  issue  the  policy.  This  witness  also  testified: 
^TVhen  I  came  to  ask  him  to  whom  he  wanted  this  policy  payable,  he 
said,  ^This  policy  in  the  New  York  Life  is  Katie's.  ♦  ♦  ♦  You 
know  I  am  educating  a  girl.  ♦  ♦  *  Just  make  that  payable  to  myself 
and  I  will  arrange  for  that.'"  James  Irwin,  also  an  insurance  agent, 
testified  that  Lord  applied  to  him  for  insurance  in  December,  1899,  about 
six  months  after  his  marriage;  that  the  witness  asked  him  if  he  had  any 
insurance  and  he  answered  "yes,"  he  had  some  for  his  sister  ^TKatie." 
Witness  suggested  that  he  ought  to  take  out  some  insurance  for  his 
wife,  and  he  said,  "If  I  thought  you  could  get  me  through,  I  would.'' 
Witness  submitted  Lord's  name  to  the  company  represented  by  him,  and 
it  wrote  the  $20,000  for  the  benefit  of  his  wife.  Neil  P.  Anderson  testi- 
fied that  he  resided  in  Fort  Worth  and  was  a  general  agent  for  McPad- 
den  Brothers  in  the  cotton  business ;  that  Richard  Lord  had  been  in  the 
employ  of  the  firm  from  about  1891  or  1892  until  his  death ;  and  that  he 
had  known  him  since  1887  or  1888.  They  were  in  business  touch  with 
each  other  every  year,  but  Lord's  office  would  be  changed  from  year  to 
year.  The  witness  said :  "I  think  it  was  in  1894,  the  latter  part  of  that 
year,  ♦  ♦  ♦  Mr.  Lord  gave  me  some  valuable  papers  in  a  sealed 
envelope  to  be  cared  for  for  him,  asking  me  if  I  could  take  care  of 
them  in  my  safe.  I  told  him  yes,  I  would  put  them  in  my  private  till. 
When  he  handed  them  to  me,  he  says,  "In  this  is  a  policy  for  my  sister 
Kate."  Witness  kept  the  papers  for  about  a  year,  when  Lord  called  for 
them  and  he  delivered  them  to  him.  The  attention  of  the  witness  was 
not  directed  to  any  other  paj)er  in  the  package  and  the  matter  was  never 
mentioned  again.  It  appeared  from  the  evidence  that  Lord  was  a  man 
of  good  business  qualifications  and  understood  the  eflEect  of  the  language 
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of  the  policy  and  knew  what  would  be  necessary  to  make  it  payable  to  hia 
eister. 

*TLn  affirming  the  judgment  of  the  court  below,  this  court  sustained 
the  verdict  of  the  jury  and  held  that  there  was  sufficient  legal  evidence 
to  support  the  finding  of  the  jury  that  Richard  Lord  gave  the  policy  of 
insurance  to  his  sister  and  that  actual  delivery  thereof  might  be  implied 
from  the  evidence.  Associate  Justice  Pleasants  dissented  from  the  con- 
clusion of  the  majority  upon  the  ground  that  the  evidence  was  insuf- 
ficient in  law  to  sustain  the  finding  of  the  jury  that  the  policy  was  given 
by  Richard  Lord  to  the  appellee.  The  question  is  therefore  certified  to 
the  Supreme  Court  for  decision,  whether  or  not  there  was  any  evidence 
legally  sufficient  to  support  the  verdict  of  the  jury  that  Richard  Lord  had 
given  the  policy  to  his  sister,  Kate  Lord?'* 

In  order  to  sustain  the  judgment  of  the  trial  court  and  the  majority  of 
the  Court  of  Civil  Appeals,  the  evidence  must  be  sufficient  to  justify  the 
finding  that  Richard  liord  gave  the  policy  of  insurance  in  controversy  in 
this  suit  to  his  sister  Kate  and  delivered  it  to  her  in  such  manner  as  to 
pass  the  title  thereto  so  that  he  had  no  control  over  the  title  thereafter. 
Whether  or  not  there  was  such  a  delivery  was  a  question  of  fact  to  be 
tried  by  the  jury  and  was  capable  of  proof  in  the  same  manner  and  by  the 
same  character  of  evidence  as  would  establish  the  gift  itself,  or  any  other 
issuable  fact  in  the  case.  The  declarations  of  Richard  Lord  introduced 
in  evidence  were  competent  to  prove  both  the  gift  and  the  delivery. 
Thornton  on  Gifts,  sec.  230 ;  Hansell  v.  Bryan,  19  6a.,  167 ;  Sprouse  v. 
Littlejohn,  22  S.  C,  358.  The  appellant  cites  as  authority  to  the  con- 
trary of  this  proposition  the  case  of  Chambers  v.  McCreery,  106  Fed. 
Rep.,  368.  That  case  holds  squarely  that  the  delivery  of  a  gift  can  not 
be  proved  by  the  declarations  of  the  donor,  but  no  authority  is  cited 
in  support  of  that  proposition  and  we  have  found  none  agreeing  with 
it.  We  see  no  reason  why  the  fact  of  delivery  could  not  be  as  well  proved 
by  a  declaration  as  the  fact  of  gift  itself,  or  any  other  fact  about  which 
a  party  had  made  a  declaration  against  his  own  interest. 

The  declarations  made  by  Richard  Lord  being  admissible  and  admitted 
in  evidence,  the  question  arises,  what  probative  force  are  they  entitled 
to?  To  Louis  Wortham,  insurance  agent.  Lord  stated  the  policy  in 
this  suit  "is  hers,''  meaning  Miss  Kate  Lord ;  and  speaking  to  Mr.  Green 
of  this  policy,  said,  "It  is  KAte's.''  These  statements  were  equivalent 
to  saying  the  policy  was  the  property  of  his  sister  Kate,  from  which  the 
jury  might  infer  that  Richard  Lord  had  given  it  to  his  sister,  and  that  he 
had  actually  delivered  it  into  her  possession,  or  done  that  which  was 
equivalent  to  such  act  of  delivery  and  every  other  act  necessary  to  trans- 
fer it  to  her.  It  could  not  be  true  that  it  belonged  to  his  sister  Kate, 
or,  in  the  language  used,  that  it  was  hers,  or  Bute's,  as  stated  by  one  wit- 
ness, unless  Lord  had  given  it  to  her  and  had  actually  delivered  it,  be- 
cause the  right  of  property  could  not  have  passed  without  such  act  of 
delivery.     2  Taylor  on  Ev.,  sec.  800;  1  Greenl.  on  Ev.,  16  ed.,  sees. 
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563-1 ;  Hancock  v.  Tram  Lumber  Co.,  65  Texas,  225 ;  Stephens  v.  Mas- 
terson,  90  Texas,  417;  Howard  v.  Perry,  7  Texas,  259;  Hnnt  v.  Hunt, 
119  Mass.,  474;  Kelly  v.  Maness,  123  N.  C,  236;  Sprouse  v.  tittlejohn, 
22  S.  C,  358;  Hansell  v.  Bryan,  19  Ga.,  167. 

In  Howard  v.  Perry,  it  was  necessary  for  the  plaintiff  to  prove  that 
the  certificate  by  which  the  land  was  located  had  been  presented  to  the 
land  board  and  approved,  or  suit  filed  and  judgment  of  approval  entered, 
And  the  court  said :  "It  appears  that  the  plaintiffs  admitted,  on  the  trial, 
that  it  was  a  good  certificate.  By  this,  it  must  have  been  intended  that  it 
was  a  certificate  which  had  been  duly  recommended;  for  otherwise  it 
<x)uld  not  have  been  said  to  be  a  *good*  certificate.  No  other  sensible 
meaning  can  be  attached  to  the  word  ^good,'  as  here  employed,  than  that 
it  was  used  to  denote  a  certificate  which  was  good  in  law  in  contra- 
distinction to  such  as  are  deemed  fraudident  and  void."  The  Supreme 
Court  of  South  Carolina,  in  passing  upon  a  similar  question,  said :  'It 
is  true  that  delivery  must  be  proved,  but  this  is  a  question  of  fact  for  the 
jury,  and  inasmuch  as  there  can  be  no  complete  and  legal  gift  without 
delivery,  the  very  use  of  the  term  'gift^  or  'I  have  given'  may  some- 
times be  intended  to  include  the  delivery,  and  where  therefore  such 
•declarations  have  been  used  by  the  donor  and  they  are  admitted  by  the 
oourt  as  competent,  we  think  it  ought  to  be  left  to  the  jury  to  say 
whether  the  gift  has  been  proved,  including  the  delivery,  and  it  ought 
not  to  be  laid  down  as  a  rule  of  law  to  govern  the  jury,  that  such  declara- 
tions in  themselves  are  insufficient  to  prove  the  gift.'*  Sprouse  v.  Little- 
John,  supra. 

In  the  case  of  Chevallier  v.  Wilson,  1  Texas,  160,  the  Supreme  Court 
held  that  the  declaration  of  the  donor  that  she  had  given  the  property 
in  question  to  the  donee  was  not  sufficient  to  sustain  the  judgment^  but 
in  that  case  the  court  was  acting  with  power  to  review  the  facts  as  well 
as  the  law,  and  the  question  now  presented  was  not  before  that  court 
The  following  language  shows  that  the  Supreme  Court  decided  the  case 
on  the  preponderance  of  the  evidence :  "We  have  heretofore  considered 
the  claim  of  the  petitioners  on  the  acknowledgment  of  Mrs.  Wadlington 
that  she  had  given  the  property  to  her  daughter,  and  have  seen  the  ef- 
fect of  such  acknowledgment  counteracted  by  all  the  facts  of  the  case. 
This,  however,  was  but  the  evidence  of  one  of  the  witnesses,  and  the  ques- 
tion must  be  decided,  not  on  his,  but  on  the  testimony  of  the  others, 
which  goes  only  to  the  extent  that  the  mother  intended  the  slave  for  her 
daughter,  at  her  (the  mother^s)  death."  It  has  been  frequently  said  by 
judges  on  delivering  opinions  upon  questions  of  parol  gifts  that  the 
evidence  must  be  clear  and  satisfactory,  and  it  has  not  been  unfrequently 
the  case  that  they  have  refused  to  sustain  judgments  based  upon  evidence 
as  strong  as  that  presented  in  this  case;  but  those  decisions  are  made 
upon  the  weight  of  all  the  evidence  and  are  the  results  of  the  influence  the 
t^timony  had  upon  the  mind  of  the  court.  They  are  therefore  not 
authority  in  the  determination  of  the  question  submitted. 

The  rule  by  which  this  court  must  be  governed  is,  "if  the  testimony 
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is  of  such  a  character  that  there  is  no  room  for  ordinary  minds  to  differ 
as  to  the  conclusions  to  be  drawn  from  it/'  that  there  was  no  evidence 
of  delivery,  the  question  must  be  answered  in  the  negative.  The  con- 
verse of  that  proposition  is  just  as  true — ^if  upon  the  evidence  in  the 
record  ordinary  minds  might  differ  as  to  the  conclusion  to  be  drawn  upon 
the  issue  of  delivery,  the  answer  must  be  in  the  affirmative.  We  are  of 
opinion  that  the  evidence  in  this  case  is  not  of  the  character  which  would 
have  justified  the  district  judge  in  taking  the  question  from  the  jury,  in 
other  words,  the  evidence  was  sufficient  to  raise  an  issue  of  fact  whether 
there  had  been  an  actual  delivery  of  the  policy  or  not. 

We  answer  that  the  facts  present  sufficient  evidence  as  a  matter  of 
law  to  support  the  finding  of  the  jury  that  Richard  Lord  did  give  the 
policy  to  his  sister,  Kate  Lord. 

Opinion  of  majority  sustained. 


MissouBi^  Kansas  &  Texas  Railway  Company  v. 
H.  D.  Wood  bt  al. 

No.  1054.    Decided  February  10,  1902. 

Iw— Infectioiit  Disease — ^Negligence — ^Remote  Resnlt. 

Ne^igenoe  in  permitting  one  of  its  employes  sent  to  the  company  hospital 
for  treatment  to  be  there  infected  with  smallpox,  was  not  a  ground  for  holding 
the  company  liable  to  a  third  party  thereafter  infected  from  such  employe. 
(P.  232.) 

% — Qnarantiiie — Tmmimity  from  Liability. 

An  individual  or  private  corporation  voluntarily  tmdertaking  the  medical 
treatment  and  quarantining  of  a  smallpox  patient  can  not  claim  the  exemption 
from  liability  for  acts  of  its  officers  or  agents  enjoyed  by  a  city  while  dis- 
charging such  duty.     (P.  232.) 

8.— Railway— Hospital— <)tiarantine— Infections  Disease — ^Negligence. 

A  railway  company  undertaking  to  maintain  quarantine  over  and  furnish 
medical  attention  to  one  of  its  employes  infected  with  smallpox,  becomes  liable 
to  third  parties  for  negligence  in  maintaining  such  quarantine,  whereby  the 
patient  wandered  away  while  delirious  and  infected  with  the  disease.  (Pp. 
229-234.) 

Questions  certified  from  the  Court  of  Civil  Appeals,  Fifth  District, 
in  an  appeal  from  Hunt  County. 

T.  8.  Miller,  W.  C.  Jones,  Craddock  &  Looney,  and  Head  &  Dillard, 
for  appellant. — When  an  employer  employs  physicians  or  nurses  to 
care  for  an  employe  afficted  with  a  contagious  disease,  and  through 
the  n^ligence  or  ineflSciency  of  such  physicians  or  nurses  the  employe, 
while  in  a  state  of  delirium,  wanders  away  and  communicates  the  dis- 
ease to  a  third  person,  in  no  way  a  party  to  the  agreem^ent  and  having 
no  contractual  relation  with  employer  or  employe,  the  damages  thus 
brought  upon  such  third  person  are  too  remote  to  give  a  cause  of  action 
against  the  employer. 


Digitized  by  VjOOQ IC 


224  95  Texas  Eeports.  [February, 

There  being  no  contraxitual  relation  between  plaintiflfe  and  defend- 
ant concerning  the  care  of  Alonzo  Dickson,  plaintiffs  can  not  recover 
on  account  of  the  failure  of  defendant  to  properly  nurse,  guard,  and 
care  for  Alonzo  Dickson.  House  v.  Waterworks,  88  Texas,  233;  1 
Suth.  on  Dam.,  55;  Anthony  v.  Slaid,  11  Mete.,  290;  Buckley  v.  Gray, 
52  Am.  St.  Kep.,  88;  Shearm.  &  Eedf.  on  Neg.,  sec.  116;  Cooley  on 
Torts,  104;  Insurance  Co.  v.  Railway,  25  Conn.,  265. 

No  one  is  responsible  for  the  act  or  omission  of  another  unless  that 
other  is  his  agent  or  servant.  Unless  such  relation  exists  the  law  will 
not  impute  to  one  person  the  negligent  act  of  another.  Shearm.  & 
Eedf.  on  Neg.,  5  ed.,  sec.  144;  King  v.  Eailway,  66  N.  Y.,  181;  Hexa- 
mer  v.  Webb,  101  N.  Y.,  377. 

Unless  Dickson  was  defendant's  agent  in  this  matter,  defendant 
would  not  be  liable  for  the  communication  of  the  disease  by  him.  Rail- 
way V.  Cooper,  88  Texas,  607. 

Where  one  is  under  the  control  of  another,  and  there  is  no  overt 
act  on  the  part  of  the  controlling  person  bringing  about  an  injury 
to  the  third  person  by  the  person  under  his  control,  but  only  a  negli- 
gent permitting  of  such  persons  to  do  an  injury,  there  is  no  liability. 
Chandler  v.  Deaton,  37  Texas,  406;  Baker  v.  Haldeman,  69  Am.  Dec., 
430;  Paul  v.  Hummel,  97  Am.  Dec.,  381;  Haggerty  v.  Powers,  56  Am. 
Rep.,  1011 ;  Tift  v.  Tift,  4  Denio,  177. 

The  inmates  of  a  county  hospital  are  not  servants  of  the  superin- 
tendent, and  he  is  not  responsible  for  their  acts.  1  Lawson,  Righte  and 
Rem.,  sec.  294,  p.  513 ;  Schrubbe  v.  Connell,  69  Wis.,  476. 

General  doctrine  as  to  liability  of  lunatic  for  his  toris.  Williams 
V.  Hays,  143  N.  Y.,  442. 

Even  if  the  hospital  depari;ment  was  conducted  by  the  defendant 
company,  yet  this  depari;ment  was  a  charity.  The  company  in  con- 
ducting it  was  engaged  in  the  administration  of  a  charity  and  could 
not  be  held  liable  to  a  third  person  for  the  negligence  of  the  employes 
of  the  hospital  in  the  care  of  one  of  the  patients  by  which  such  third 
person  became  injured  through  the  act  of  this  patient.  Fire  Ins. 
Patrol  V.  Boyd,  15  Atl,  Rep.,  553;  Hailway  v.  Artist,  60  Fed.  Rep., 
365;  Downes  v.  Harper  Hospital,  45  Am.  St.  Rep.,  427;  Benton  v. 
Trustees,  12  Am.  and  Eng.  Corp.  Cases,  625;  Richardson  v.  Coal  Co., 
32  Pac.  Rep.,  1012;  Pierce  v.  Railway,  66  Fed.  Rep.,  44;  Eighmy  v. 
Railway,  61  N.  W.  Rep.,  1056. 

The  duty  of  preventing  the  spread  of  a  contagious  disease,  and  of 
establishing  a  quarantine,  is  a  public  duty  intrusted  to  the  state  and 
municipal  authorities,  and  when  a  private  citizen  undertakes  to  isolate 
and  care  for  one  who  has  a  contagious  disease,  a  person  who  contracts 
such  a  disease  from  the  patient  leaving  the  place  of  isolation  can  not 
recover  against  him  who  is  caring  for  the  patient,  because  to  permit 
such  recovery  would  be  to  allow  damages  against  a  private  individual 
for  not  performing  a  public  duty  with  the  enforcement  of  which  the 
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public  authorities  are  charged.  White  v.  City  of  San  Antouio^  60  S. 
W.  Rep.,  426;  Ogg  v.  City  of  Lansing,  14  Am.  Rep.,  499;  Brown  v. 
Vinalhaven,  65  Me.,  402. 

In  support  of  a  motion  for  rehearing,  which  was  overruled,  Messrs. 
Miller  and  Head  &  Dillard,  counsel  for  appellant,  argued:  The  court 
say  they  are  unable  to  discover  a  distinction  between  the  case  put  and 
the  case  at  bar;  that  '^if  there  is  a  reason  for  denying  to  Wood  as  great 
security  for  his  wife  and  children  against  the  diseased  man  as  would 
have  been  accorded  to  him  in  behalf  of  his  beasts  against  a  diseased 
horse,  it  has  not  been  suggested  by  counsel  for  appellant.^'  The  dis- 
tinction is  found  in  a  maxim  of  the  law, — '^Sic  utere  tuo  ut  alienum  non 
laedas,'' — So  use  your  own  that  another  you  may  not  injure.  You  may 
use  what  belongs  to  yourself  as  you  see  fit,  except  to  harm  another  per- 
son. Enjoy  your  own  private  rights  as  you  please,  but  take  care  not 
to  molest  others  in  the  lawful  exercise  of  their  rights,  by  your  afiBrma- 
tive  action.  The  distinction  is  this:  In  the  horse  which  spreads 
the  disease,  in  the  vicious  horse  which  is  permitted  to  wander  at  large 
doing  damage,  the  owner  has  a  right  of  property,  and,  so  having  the 
right  of  property,  the  thing  which  does  the  injury  itself  being  property, 
the  owner  must  so  use  his  property  as  not  to  injure  another.  Where 
the  vicious  animal  escapes  and  injures  another,  it  is  not  the  mere  fact 
that  the  owner  has  the  right  of  restraint  which  makes  him  liable,  but  in 
connection  with  that  right  he  had  a  right  of  property.  To  repeat :  the 
thing  which  was  doing  the  wrong  was  his  property,  his  chattel,  and 
when  he  permitted  it  to  do  the  wrong  he  was  so  using  his  property  as  to 
injure  another  and  violating  a  maxim  almost  as  old  perchance  as  the 
common  law.  In  Dixon  the  appellant  had  no  right  of  properiy. 
Appellant  was  not  using  Dixon  to  the  injury  of  another.  Dixon  was 
not  the  chattel  of  defendant,  did  not  belong  to  him ;  and  if  it  be  granted 
that  defendant  did  have  the  right  of  restraint  over  Dixon,  yet,  not  hav* 
ing  the  right  of  property  in  him,  you  have  no  right  to  argue  from  the 
law  applying  to  diseased  or  vicious  animals  that  appellant  would  be  Ha* 
ble  on  account  of  the  infection  communicated  by  Dixon.  It  is  true 
there  is  no  sound  reason  for  denying  to  Wood  as  great  security  for 
his  wife  and  children  against  the  diseased  man  as  would  have  been 
accorded  him  in  favor  of  his  beasts  against  a  diseased  horse,  but  the 
question  is  not  whether  he  is  denied  such  protection,  but  who  is  liable 
for  the  injury  done.  If  Dixon  was  property,  then  might  the  reasoning 
of  the  court  be  effective;  but  we  do  submit  with  candor,  with  earnest- 
ness, and  with  insistence,  that  it  is  not  a  just  or  fair  conclusion  that 
because  a  man  must  use  his  property  in  a  way  not  to  injure  another,  he 
is  therefore  liable  because  a  person  under  his  control  escapes  from  it 
and  injures  another.  ' 

There  is,  we  think,  no  principle  better  settled  than  that  the  father 
is  not  liable  for  the  acts  of  his  vicious  child,  even  though  he  knows 
VoL  LXXXXV.  Supreme — 16 
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the  child  to  be  vicious,  unless  he  is  present  with  the  child  directing 
him  to  do  the  wrong  or  in  some  way  aids  or  abets  it. 

The  court,  we  think,  is  unfortunate  both  in  its  illustration  and  its 
argument.  The  argument,  when  boiled  down,  is  simply  this:  He 
who  has  the  right  of  restraint  over  any  person  is  liable  for  not  exer- 
cising such  restraint.  Indeed,  the  court  say,  "Wherever  the  duty  of 
restraining  another  arises,  and  the  power  of  control  over  him  exists, 
liability  will  follow  upon  a  failure  to  perform  the  duty.^^ 

Following  the  principle  declared  by  the  court  we  put  this  case,  which 
the  court  with  all  its  acumen  and  ability, — and  none  recognizes  these 
more  than  we, — can  not  differentiate  from  the  case  at  bar,  yet  we  believe 
there  can  not  be  found  a  line  or  syllable  of  law  to  sustain  the  case  we 
now  put :  A  father  has  an  idiot  minor  son  who  has  a  mania  for  burn- 
ing things  and  whose  disposition  is  known  to  the  father.  One  day 
the  father  goes  from  home  leaving  the  boy  wandering  about  his  prem- 
ises knowing  he  is  liable  to  stray  from  them.  The  boy  goes  to  a  neigh- 
bor's house,  sets  fire  to  it,  and  bums  it  down.  Is  the  father  liable? 
Under  the  doctrine  announced  in  this  case  he  is.  The  father  had  the 
power  of  restraint  over  the  son.  It  was  his  duty  to  restrain  him  from 
doing  injury  to  others.  In  a  word,  he  is  brought  directly  within  the 
circumstances  under  which  the  court  declares  liability  will  exist  for 
not  restraining  a  person  under  his  charge.  Yet,  we  repeat,  we  believe 
no  case  can  be  found  which  holds  him  liable. 

Suppose  that  the  boy  instead  of  having  a  mania  for  burning  has  one 
for  fighting.  The  father  negligently  permits  him  to  leave  home  and 
he  does  some  bodily  injury  to  a  neighbor.  Can  the  father  he  held 
liable  for  this?  If  so,  we  have  found  no  case  in  which  such  liability 
is  announced.  The  father  had  charge  of  the  boy;  the  father  had  the 
right  of  restraint;  yet  he  is  guilty  only  of  an  act  of  omission  in  not 
restraining  the  boy  at  the  proper  time  and  he  will  not  be  liable  for 
what  the  boy  has  done. 

Suppose  that  the  father  of  the  idiot  son  also  had  a  bull  of  known 
vicious  disposition ;  that  he  negligently  permitted  this  animal  to  wander 
from  his  premises  and  it  gored  a  neighbor.  Would  the  owner  be  held 
liable  in  this  case?  Clearly  so  under  all  the  authorities.  Likewise, 
as  we  think,  under  all  the  authorities  he  would  not  be  liable  for  the 
acts  of  his  son.  What  is  the  distinction?  As  far  as  the  boy  was  con- 
cerned he  was  not  the  agent  or  servant  of  the  father  in  doing  the 
injury  that  was  done  and  the  father  could  not  be  held  liable  for  the 
injury  inflicted.  The  vicious  animal,  however,  was  his  property.  Its 
vicious  disposition  was  known  to  the  owner,  and  the  owner  in  permit- 
ting him  to  run  at  large  was  not  so  using  his  property  as  not  to  injure 
others  and  is  therefore  liable  for  the  wrong  done.  We  might  para- 
phrase the  language  of  the  court  and  say,  "If  there  be  a  sound  reason 
for  denying  to  this  injured  man  as  great  security  against  the  idiot 
boy  as  against  this  vicious  bull,  it  has  not  been  suggested  and  we  are 
unable  to  discover  any  tenable  basis  for  the  distinction."    Yet  the  dis- 
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tinction  does  exist  and  is  clearly  announced  in  the  law,  and  we  have 
endeavored  to  point  it  out  in  referring  to  the  principle  of  law  on  which 
it  rests:  First,  as  to  the  idiot  boy,  as  to  the  diseased  man,  as  to  any 
person,  no  one  is  liable  for  his  acts  unless  he  be  the  agent  or  servant 
of  such  person.  Second,  as  to  the  vicious  animal  the  owner  is  liable 
for  his  vicious  acts,  because,  having  the  right  of  property,  he  must 
so  use  and  control  it  as  not  to  injure  another. 

The  court  finds  further  reason  in  the  doctrine  enunciated  in  various 
cases  cited  by  it,  as  King  v.  Vantandillo,  Smith  v.  Baker,  and  the  line 
of  cases  announcing  similar  doctrines.  We  shall  not  notice  all  the  cases 
mentioned  by  the  court,  but  only  enough  of  them  to  show  that  they 
will  not  serve  as  a  support  for  the  decision  in  this  case  and  to 
illustrate  what  we  think  to  be  a  clear  distinction  between  it  and  them. 
We  believe  that  it  will  be  found  in  these  and  all  similar  cases  that 
before  a  person  can  be  held  liable  on  account  of  the  spread  of  infectious 
disease  by  another  he  must  either  have  had  some  contract  with  the 
person  to  whom  the  disease  is  communicated  which  has  been  violated, 
or  else  that  he  has  been  guilty  of  some  act  of  commission,  some  posi- 
tive and  overt  wrong  which  amounts  to  a  personal  tort  against  the 
injured  party.  We  do  not  think  that  any  case  will  be  found  where  a 
mere  act  of  omission  on  the  part  of  a  person  in  failing  to  restrain 
another  will  hold  him  liable  because  such  other  has  spread  a  contagious 


Before  we  proceed  further,  we  desire  to  note  that  in  Tunbridge  Wells 
Board  v.  Bishop  and  in  King  v.  Vantandillo  there  were  indictments 
on  acount  of  the  violation'  of  a  statute.  The  cases,  therefore,  on  this 
ground  might  be  held  not  to  be  authority;  for  if  a  law  were  passed 
declaring  that  if  a  father  did  not  restrain  his  vicious  child  from  wan- 
dering from  home  and  doing  injury  to  others  he  would  be  guilty  of  an 
offense  in  so  doing,  it  would  doubtless  be  a  valid  law.  So,  if  a  law 
were  passed  providing  that  any  man  who  had  an  infectious  disease  in 
his  house  should  restrain  the  members  of  his  family  from  leaving  it, 
this  would  doubtless  be  a  valid  law.  But  it  does  not  therefore  follow 
in  either  instance  that  failure  to  do  the  thing  which  the  statute  makes 
penal  would,  aside  from  the  statute,  be  an  actionable  wrong.  We  do 
not  wish,  however,  to  rest  our  argument  here.  We  merely  note  the 
point  in  passing.  Laying  the  statute  aside  and  treating  the  cases  as 
if  there  were  no  statute,  we  find  the  following:  In  the  Tunbridge 
Wells. case  the  person  in  attendance  upon  the  man  took  him  through 
streets  and  in  public  places.  In  King  v.  Vantandillo  the  mother  took 
her  child  who  was  sick  with  smallpox  in  her  arms  and  carried  it  along 
the  highway.  In  Smith  v.  Baker  the  father  took  his  children  aflBicted 
with  the  whooping  cough  to  a  boarding  house  and  brought  them  in  con- 
tact with  other  children  who  contracted  the  disease. 

As  we  have  said,  we  have  not  access  to  the  case  of  Asylum  District  v. 
Hill,  but  it  seems  from  a  quotation  in  the  opinion  of  the  court  that 
the  custodian  of  .the  sick  person  brought  him  into  a  public  thorough- 
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fare,  committing  thereby,  it  may  be  remarked  in  passing,  an  indictable 
oflfense. 

These  cases  are  enough  for  illustration.  In  every  one  of  them  the 
person  held  to  have  done  wrong  was  doing  an  overt  act.  He  actually 
brought  the  infected  person  into  contact  with  others.  He  was  guilty 
of  an  act  of  commission,  a  positive  and  aflBrmative  wrong  which 
amounted  to  a  tort  against  a  person  who  might  be  injured.  In  no 
instance  was  the  wrong  charged  against  him  that  he  had  not  restrained 
such  person,  but  that  he  had  carried  the  infected  person  to  a  place 
where  others  were  injured,  or  where  the  statute  said  he  should  not  be 
carried. 

We  believe  if  a  man  were  to  entice  a  person  aflBicted  with  smallpox 
into  the  house  of  another  he  would  be  surely  liable  to  that  other  if  he 
contracted  the  disease,  but  it  does  not  therefore  follow  that  he  would 
be  liable  to  such  person  if  in  nursing  one  sick  of  the  smallpox  he  did 
it  so  negligently  that  the  sick  man  in  delirium  went  from  his  bed  into 
the  house  of  a  neighbor  and  communicated  the  disease  to  his  family. 
In  the  one  case  he  was  guilty  of  an  act  of  commission,  guilty  of  an 
overt  wrong,  guilty  of  a  positive  tort  against  the  person  into  whose 
house  the  sick  man  was  enticed.    In  the  other  instance,  he  was  not. 

Evans  &  Elder^  for  appellees. — Every  person  is  bound  at  common  law 
to  use  ordinary  care  in  the  prosecution  of  his  business  or  imdertaking 
to  avoid  injury  to  others,  and  when  one  is  engaged  in  an  act  which  the 
circumstances  indicate  may  be  dangerous  to  others,  and  the  event  whose 
occurrence  is  necessary  to  make  the  act  injurious  can  be  readily  seen  as 
likely  to  occur  under  the  circumstances,  such  person  so  engaged  is  liable 
if  he  does  not  take  all  the  care  which  prudence  would  suggest  to  avoid 
the  injury.  16  Am.  and  Eng.  Enc.  of  Law,  old  ed.,  428,  note  4;  Moak^a 
Underh.  on  Torts,  25 ;  Waterworks  Co.  v.  House,  88  Texas,  241. 

The  connection  between  appellant's  negligence — ^which  consisted  in 
failing  to  employ  a  sufficient  number  of  competent  and  trustworthy 
guards  to  restrain  Dickson  and  Cunningham — and  appellees'  injury  is 
not  broken  by  the  intervention  of  Dickson  and  Cimningham  if  at  the 
time  appellant  undertook  to  restrain  them  it  knew  they  were  delirious 
and  likely  to  escape  if  not  properly  guarded,  and  if  at  the  time  they,  or 
either  of  them,  entered  appellees'  premises  and  commimicated  the  dis- 
ease they  were  delirious  and  incapable  of  self-control,  for  the  reason  that 
the  acts  of  such  persons  were  not  the  acts  of  a  responsible  person,  were 
not  the  culpable  acts  of  a  human  being. 

If  subsequent  to  the  original  wrongful  or  negligent  act  a  new  cause 
has  intervened,  and  if  the  intervening  cause  and  its  probable  or  reason- 
able consequences  be  such  as  could  reasonably  have  been  anticipated  by 
the  original  wrongdoer,  the  causal  connection  between  the  original 
wrongfiil  act  and  the  subsequent  injury  is  not  broken,  and  the  original 
wrongdoer  is  liable  in  damages  for  the  injury.  Kailway  v.  Scale,  65 
Texas,  277 ;  Railway  v.  IfcKinsey,  78  Texas,  299 ;  Galveston  v.  Posnain- 
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sky,  62  Texas,  134;  Gonzales  v.  Oalveston,  84  Texas,  3;  Bailway  v. 
Bi^iam,  90  Texas,  223. 

If  the  negligent  acts  of  two  or  more  persons,  all  being  culpable  and 
responsible  in  law  for  their  acts,  do  not  concur  in  point  of  time,  and  the 
n^ligence  of  one  only  exposes  the  injured  person  to  risk  of  injury  in 
case  the  other  should  also  be  negligent,  the  liability  of  the  person  in  f  aidt 
will  depend  upon  the  question  whether  the  negligent  act  of  the  other 
was  one  which  a  man  of  ordinary  experience  and  sagacity,  acquainted 
with  all  the  circumstances,  could  reasonably  anticipate  or  not.  1  Sheann. 
&  Bedf .  on  N^.,  sec.  34. 

If  appellant  entered  into  a  contract  with  its  employes  to  furnish  them 
nursing  and  medical  treatment  in  case  they  become  sick  with  smallpox, 
and  if  in  the  treatment  of  that  disease  it  is  usual  and  customary  or  neces- 
sary to  isolate  and  detain  the  persons  so  afSicted  so  as  to  prevent  them 
from  communicating  the  disease  to  other  persons,  then  the  right  to  iso- 
late and  detain  becomes  a  part  of  the  contract.  And  where  it  is  alleged 
that  it  was  the  duty  of  appellant  in  pursuance  of  its  contract  with  its  em- 
ployes to  treat  them  to  use  all  the  necessary  and  usual  methods  in  their 
treatment,  and  if  it  was  smallpox  or  other  contagious  disease  it  was  the 
duty  of  appellant  to  isolate  and  detain  its  said  employes  to  the  end  that 
ihey  may  be  more  effectually  and  eflSciently  treated,  and  to  prevent  ex- 
posure and  the  spread  of  the  disease  to  other  persons,  such  allegations 
show  power  and  authority  of  appellant  to  detain  Dickson  and  Cunning- 
ham in  the  pest  camp  or  elsewhere,  because  appellant  was  authorized 
to  use  such  methods  as  are  usual  and  necessary  in  the  treatment  of  such 
disease,  and  the  detention  of  such  employes  is  with  their  consent  and  not 
.against  their  will. 

The  hospital  department  of  appellant  company  is  not  a  separate  insti- 
tution distinct  from  the  railway  company,  but  is  a  department  of  the 
service  of  the  company,  and  the  surgeons  and  attendant  are  the  agents 
and  servants  of  the  company  that  they  serve. 

BBOWN,  AssociATB  Justice. — ^The  Court  of  Civil  Appeals  for  the 
Tifth  District  has  certified  to  this  court  the  following  statement  and 
questions : 

'The  appellant,  the  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas,  enters  into  agreements  with  its  employes,  in  consideration  of  de- 
ducting a  stipulated  sum  from  their  wages  each  month,  that  in  case  any 
one  of  them  should  become  sick  or  injured  while  in  its  service,  it  would 
furnish  them  surgical  and  medical  attention.  Appellant  entered  into  a 
contract  with  Alonzo  Dickson,  an  employe,  whereby  it  was  agreed,  in 
consideration  of  deducting  25  cents  from  his  wages  each  month,  that  if 
he  should  become  injured  or  sick  it  would  take  charge  of  him  and  treat 
him  for  such  injury  or  sickness.  On  August  1,  1899,  and  for  many 
years  prior  thereto,  the  appellant  was  operating  and  controlling  a  hos- 
pital department  for  the  purpose  of  treating  its  sick  and  injured  em- 
ployes.    The  Missouri,  Kinsas  &  Texas  Railway  Company  of  Texas,  and 


Digitized  by  VjOOQ IC 


230  95  Texas  Reports.  [February, 

the  Missouri,  Kansas  &  Texas  Eailway  Company,  constitute  what  is 
known  as  the  Missouri,  Kansas  &  Texas  Railway  System.  Said  com- 
panies operate,  in  connection  with  and  as  a  part  of  the  claim  and  legal 
departments,  their  hospital  department,  under  one  general  management, 
for  the  mutual  benefit  and  interest  of  the  companies  and  their  respective 
employes. 

'^The  Kansas  company  owns  a  hospital  at  Sedalia,  Mo.,  that  is  used  by 
the  two  companies,  where  some  of  the  employes  of  appellant  are  sent  for 
treatment  when  sick  or  injured. 

"During  the  latter  part  of  July,  1899,  Alonzo  Dickson,  who  was  then 
in  the  employment  of  appellant  as  a  section  hand  and  had  been  in  such 
employment  for  four  years  in  Hunt  County,  received  a  slight  injury  in 
such  service  and  was  sent  to  the  Sedalia  hospital,  arriving  there  on 
August  1,  1899.  At  the  time  he  was  placed  in  the  hospital  he  was 
placed  in  a  ward  with  some  colored  patients  who  were  broken  out  with 
smallpox,  smallpox  having  existed  in  the  hospital  from  the  10th  day  of 
July  previous.  He  complained  to  the  surgeon  in  charge  and  told  him 
that  those  negroes  had  smallpox  and  that  he  desired  to  leave  the  hos- 
pital. He  was  told  by  the  surgeon  that  it  was  only  chickenpox,  but  to 
come  around  the  next  morning  and  he  would  give  him  a  pass  back  to 
Greenville.  On  the  next  morning,  August  2,  1899,  he  was  discharged 
from  the  hospital,  sent  back  to  Himt  County,  and  placed  at  work  for 
appellant  under  James  Ewing,  section  foreman. 

"(Jeorge  McNeil  was  tfie  house  surgeon  of  said  hospital.  It  was  his 
duty  to  examine,  admit,  treat,  and  discharge  patients  sent  to  the  hos- 
pital, and  to  keep  a  register  showing  the  nftmes  and  address  and  the 
dates  of  admission  and  discharge  of  all  patients  sent  to  the  hospital  for 
treatment.  This  surgeon  was  inexperienced  in  the  treatment  of  small- 
pox, never  having  treated  a  case  prior  to  this  time,  there  never  having 
been  a  case  of  smallpox  in  the  hospital  since  he  had  been  in  charge,  he 
being  put  in  charge  in  1890,  the  same  year  he  graduated  from  college. 
It  was  not  determined  that  there  was  smallpox  in  the  hospital  until 
August  2,  1899,  the  day  that  Dickson  was  discharged  from  and  after  he 
left  the  hospital. 

'^On  that  day  the  city  of  Sedalia  quarantined  the  hospital  on  account 
of  the  prevalence  of  smallpox  in  the  hospital,  and  it  remained  under 
quarantine  until  September  11,  1899.  Prior  to  the  2d  day  of  August, 
appellant  did  not  know  that  smallpox  existed  in  the  hospital,  but 
learned  it  on  that  day  and  that  Dickson  had  been  exposed  thereto  and 
was  liable  to  break  out  with  the  disease  in  about  fifteen  dajrs.  No  pre- 
cautions were  taken  to  protect  him,  or  the  public  against  him,  until  the 
19th  day  of  August,  when  he  broke  out  with  the  disease.  On  August  3, 
1899,  the  division  superintendent  of  appellant,  A.  D.  Bethard,  at  Deni- 
son,  Texas,  sent  to  A.  W.  Baxley,  at  Greenville,  Texas,  the  roadmaster 
of  the  Mineola  division  of  appellant^s  lines,  the  following  telegram: 
TDuring  quarantine  at  Sedalia  hospital,  local  surgeons  will  look  after 
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sick  or  injured  employes  except  those  who  desire  to  go  to  hospital^  who 
may  be  sent  to  Dallas,  Fort  Worth,  or  Houston  infirmary/ 

'*When  Dickson  broke  out  with  smallpox  and  this  fact  was  made 
known  to  the  company's  local  surgeon,  Dr.  Qamett,  he  wired  to  Dr. 
Yancey,  the  chief  surgeon,  to  know  what  to  do  with  him  and  the  chief 
surgeon  wired  him :  ^Isolate  and  quarantine  him,  secure  a  nurse  at  rea- 
sonable wages,  and  give  him  such  attention  there  as  he  will  need.  Write 
me  particulars  and  daily  expenses.  Attend/  to  vaccination  and  watch 
anyone  who  may  have  been  exposed  by  him.' 

'^hen  R.  M.  Chapman,  who  was  then  the  mayor  of  Greenville, 
learned  that  Dickson  had  smaUpox,  and  before  he  learned  that  he  was  an 
employe  of  appellaiit  and  had  been  exposed  to  the  disease  at  its  hospital, 
he  purchased  a  tent  and  arranged  with  the  owner  of  some  lands  pre- 
paratory to  taking  charge  of  Dickson.  This  was  Sunday  afternoon, 
August  20,  1899.  But  before  taking  charge  of  Dickson,  Dr.  Gamett 
showed  Chapman  his  instructions  from  Yancey,  at  which  time  Dr.  Gar- 
nett,  acting  under  the  said  instructions  of  Dr.  Yancey,  took  charge  of 
Dickson  and  undertook  to  isolate  and  quarantine  him.  He  placed  him 
in  the  tent  and  on  the  land  that  had  already  been  secured  and  desig- 
nated by  Chapman  as  a  quarantine  camp,  and  Chapman  took  no  further 
steps  until  after  Dickson  had  escaped,  which  was  on  Tuesday  inoming, 
August  22.  On  that  afternoon,  the  mayor,  acting  on  the  understanding 
that  the  railway  company  would  defray  the  expenses,  hired  one  addi- 
tional guard  for  the  pest  camp  and  established  a  detention  camp  near 
the  pest  camp  and  confined  in  it  all  who  had  been  exposed  to  Dickson. 
Dr.  Gamett  having  taken  charge  of  Dickson,  undertook  to  isolate 
and  quarantine  him  on  behalf  of  the  railroad  company,  neg- 
lected to  employ  a  sufficient  number  of  attendants  or  guards  to  restrain 
him,  but  negligently  employed  an  incompetent  Mexican  and  placed  him 
in  charge  of  Dickson  to  guard  and  nurse  him  for  the  first  two  days.  At 
the  time  the  Mexican  was  put  in  charge  of  Dickson,  he  (Dickson)  was  de- 
lirious with  fever,  and  it  was  known  that  persons  thus  suflfering  would 
likely  escape.  While  Dickson  was  in  a  delirious  condition,  the  Mexican 
went  to  sleep  and  negligently  permitted  him  to  escape  from  the  camp 
and  to  wander  upon  the  premises  of  appellees  and  communicate  to  them 
and  their  child  the  disease,  inflicting  the  injuries  complained  of  by  ap- 
pellees. Appellants  exercised  due  care  in  the  selection  of  their  surgeons 
and  physicians. 

"Questions. — ^Under  the  foregoing  facts,  did  the  negligence  of  appel- 
lant's local  surgeon  in  employing  an  incompetent  nurse  or  attendant 
for  Dickson,  and  the  negligence  of  said  attendant  in  permitting  said 
Dickson  to  escape  while  delirious,  render  appellant  liable  for  the  dam- 
ages sustained  by  appellee  by  reason  of  the  smallpox  being  communicated 
to  him  and  his  family  by  said  Dickson? 

"2.  Is  the  appellant  liable  for  the  damages  sustained  by  appellee  by 
reason  of  having  exposed  Dickson  to  the  smallpox  at  the  hospital  at 
Sedalia  and  afterwards  assuming  care  of  him,  in  failing  to  isolate  and 
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have  him  properly  guarded  to  prevent  his  escape  and  communicating  the 
disease  to  appellee  and  family  F* 

The  contract  between  appellant  and  Dickson  and  the  acts  of  the  rail- 
Toad  company  in  sending  him  to  the  hospital  at  Sedalia,  where  he  be- 
•came  infected  with  smallpox,  were  pertinent  to  the  issues  in  this  case  only 
to  the  extent  they  tend  to  show  that  Dr.  Gamett,  in  taking  charge  of  the 
«ick  man  and  undertaking  to  care  for  him,  acted  as  appellant's  agent  and 
within  the  scope  of  his  authority.  The  Court  of  Civil  Appeals  having 
found  that  Dr.  Gamett  was  authorized  by  the  appellant  to  take  charge  of 
Dickson^  it  will  be  unnecessary  for  us  to  notice  the  relative  rights  and 
liabilities  of  the  railroad  company  and  Dickson. 

Counsel  for  appellant  claim  that  the  quarantine  of  Dickson  was  a 
public  duty  which  the  city  of  Greenville  might  have  taken  in  hand  with- 
out liability  for  the  acts  of  its  oflScers,  from  which  the  conclusion  is 
drawn  that  for  performing  the  same  acts  the  railroad  company  is  en- 
titled to  the  same  immunity.  White  v.  San  Antonio,  60  Southwestern 
Reporter,  426,  is  cited  to  support  the  proposition.  It  is  sufficient  to  say 
that  the  appellant  occupied  a  very  different  position  to  that  of  the  city  of 
San  Antonio ;  for  the  latter  was  engaged  in  the  enforcement  of  a  law  of 
the  State  discharging  a  duty  enjoined  upon  it  by  the  statute,  while  the 
appellant  voluntarily  under1x)ok  to  do  what  the  city  might  have  done, 
being  neither  authorized  nor  required  by  law  to  do  so.  It  did  not  repre- 
sent the  State  of  Texas  and  was  not  entitled  to  the  immunity  from  lia- 
bility which  is  accorded  to  the  State. 

Counsel  urge  the  proposition  that  the  railroad  company  owed  no  duty 
to  the  appellee;  therefore,  there  was  no  liability  for  Dickson's  escape. 
House  V.  Waterworks,  88  Texas,  233,  is  relied  upon  to  sustain  that  posi- 
tion, but  the  ceases  are  so  dissimilar  that  the  principles  announced  in 
that  case  are  not  applicable  in  this.  In  House  v.  Waterworks,  the  two 
<!lasses  of  cases  are  distinguished  upon  authorities  cited  and  discussed. 
Ifonliability  for  a  failure  to  perform  a  duty  due  to  the  public  as  such 
is  there  commented  upon  and  contrasted  with  the  class  of  duties  which 
sre  intended  to  benefit  the  individuals  composing  the  public.  This  case 
ibelongs  to  the  latter  class,  because  whatever  affects  the  health  of  the 
(community  necessarily  affects  the  individual  members  thereof;  and  when 
the  duty  to  prevent  the  spread  of  a  contagious  disease  rests  upon  a  pri- 
vate corporation  or  person,  an  obligation  arises  in  favor  of  eadi  member 
of  the  community,  and  a  right  of  action  exists  in  favor  of  him  who 
suffers  from  its  breach. 

But  counsel  for  the  railroad  company  earnestly  insist  that  it  is  not 
liable  for  the  act  of  Dickson  in  going  away  from  the  camp,  although  he 
was  at  the  time  delirious  to  the  extent  of  being  incapable  of  self-control. 
In  Tunbridge  W.  L.  Board  v.  Bisshopp,  2  Common  Pleas  Division,  page 
192,  Denman,  J.,  stated  and  answered  the  question  thus :  ''Can  a  man  be 
said  to  'expose'  or  to  ^be  in  charge  of  one  who  is  of  full  age  and  a  free 
agent?  A  man  weakened  by  disease  may  fairly  be  said  to  be  'exposed' 
ly  the  person  who  is  attending  upon  him.    The  statute  can  not  be  limited 
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to  legal  control  or  it  will  become  a  dead  letter/'  That  case  proceeded 
before  the  court  upon  the  ground  that  the  defendant  had  exposed  one 
infected  with  a  contagious  disease  by  going  with  him  through  the  streets 
and  in  public  places,  but  the  defendant  was  acquitted  because  he  had 
used  proper  care  in  doing  so.  The  case  answers  the  objection  made  that 
the  escape  of  Dickson  and  his  going  upon  the  premises  of  the  appellee 
could  not  be  charged  to  the  railroad  company. 

Whenever  the  duty  of  restraining  another  arises  and  the  power  of  con- 
trol over  him  exists,  liability  will  follow  upon  a  failure  to  perform  the 
duty.  In  Metropolitan  Asylum  District  v.  Hill,  6  Appeal  Cases,  204, 
Lord  Blackburn  said:  "When  the  disease  is  infectious,  there  is  a  legal 
obligation  on  the  sick  person  and  on  those  who  have  the  custody  of  him 
not  to  do  anything  that  can  be  avoided  which  shall  tend  to  spread  the 
infection;  and  if  either  do  so,  as  by  bringing  the  infected  person  into  a 
public  thoroughfare,  it  is  an  indictable  offense,  though  it  will  be  a  de- 
fense to  an  indictment  if  it  can  be  shown  that  there  was  a  sufficient 
cause  to  excuse  what  is  prima  facie  wrong."  The  same  principle  ob- 
tains in  reference  to  animals  of  known  vicious  character  which  the  owner 
is  required  to  restrain  to  prevent  them  from  inflicting  injury  upon 
others ;  and  the  owners  of  animals  known  to  be  infected  with  contagious 
diseases  must  control  them  in  such  manner  as  to  prevent  them  from 
conmiunicating  the  disease  to  the  animals  of  other  persons.  Clarendon 
L.  Co.  V.  McClelland  Bros.,  89  Texas,  490.  If  the  railroad  company 
had  undertaken  to  keep  a  horse  known  to  be  affected  with  a  contagious 
disease  at  the  same  place  and  by  the  same  means,  and  the  horse  had  been* 
permitted,  through  the  negligence  of  the  attendant,  to  escape  and  had 
communicated  the  disease  to  a  horse  the  property  of  the  appellee,  there 
would  be  no  doubt  of  the  liability  of  the  railroad  company  for  the  dam- 
ages. If  there  be  a  sound  reason  for  denying  to  Wood  as  great  security 
for  his  wife  and  children  against  the  diseased  man  as  would  have  been 
accorded  to  him  in  favor  of  his  beasts  against  a  diseased  horse,  it  has 
not  been  suggested  by  counsel  for  the  appellant,  and  we  are  unable  to 
discover  any  tenable  basis  for  the  distinction. 

The  quantum  of  diligence  which  was  required  of  the  appellant  de- 
pended upon  the  character  of  the  disease  and  the  danger  of  communi- 
cating it  to  others.  "If  the  business  be  hazardous  to  the  lives  of  others, 
the  care  to  be  used  must  be  of  a  nature  more  exacting  than  required  where 
no  such  hazard  exists ;  the  greater  the  hazard,  the  more  complete  must 
be  the  exercise  of  care."  Railway  v.  Hewitt,  67  Texas,  478.  Smallpox 
is  commonly  known  to  be  a  highly  contagious  disease  and  very  danger- 
ous to  human  life,  and  isolation  of  the  infected  person  is  generally  recog- 
nized as  necessary  to  afford  protection  to  the  community  in  which  he  may 
be  found.  The  Court  of  Civil  Appeals  found  as  a  fact  that  it  is  a  char- 
acteristic of  smallpox,  known  to  appellant's  agent,  that  the  patient  is 
Uable  to  become  delirious  to  the  degree  of  irresponsibility  and  to  wander 
from  the  place  of  confinement,  being  thereby  liable  to  come  into  contact 
with  persons  in  the  neighborhood.    The  object  of  placing  Dickson  in  the 
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tent  and  supplpng  a  nurse  and  guard  for  him  was  not  alone  to  care 
for  and  to  provide  for  him,  but  also  to  protect  the  public  against  infec- 
tion by  contact,  and  when  the  railroad  company  undertook  to  treat 
Dickson  for  the  disease  and  to  care  for  him  at  the  place  designated  by 
the  mayor  of  Greenville,  it  assumed  the  duty  of  using  ordinary  care  to 
prevent  Dickson  from  exposing  himself  in  delirium,  or  from  being  ex- 
posed otherwise  so  as  to  communicate  the  disease  to  other  persons,  and 
having  failed,  through  the  negligence  of  its  employes,  to  use  such  care, 
and  by  reason  of  its  negligence  Dickson  having  escaped  and  commimi- 
cated  the  disease  to  the  appellee's  family,  the  railroad  company  was 
liable  for  the  damage  caused  thereby.  King  v.  Vantandillo,  4  Maule  & 
S.,  75 ;  King  v.  Burnett,  Id.,  273 ;  Haag  v.  Board  of  Commissioners,  60 
Ind.,  511 ;  28  Am.  Rep.,  654 ;  Smith  v.  Baker,  20  Fed.  Rep.,  709 ;  Metrop. 
Asylum  Dist.  v.  Hill,  6  Appeal  Cases,  204. 

To  both  questions,  we  answer  that  under  the  facts  stated  the  railroad 
company  was  liable  to  the  appellee  Wood  for  the  damages  caused  to  him 
by  reason  of  the  smallpox  being  communicated  to  him  and  his  family  by 
Dickson  through  the  negligence  of  the  agent  of  the  railroad  company. 


P.  &  M.  Fischer  v.  M.  Simon. 
No.  1065.    Decided  February  10,  1902. 

l.~^Reviiioii  of  Statutes— Constrnctioii. 

The  incorporation  of  fomier  enactments  in  the  Revised  Statutes  of  1895 
should  be  deemed  but  a  continuation  of  former  laws,  and  they  wiU  receive  the 
same  construction  which  would  be  given  to  the  original  act.     (Pp.  239,  240.) 

2. — Same— Powers  of  Sale — ^Notice. 

The  requirement  in  article  2369,  Revised  Statutes,  of  such  notice  of  sale 
of  real  estate  under  powers  conferred  by  a  deed  of  trust  "as  now  required  in. 
judicial  sales,"  must  be  held  to  mean  such  notice  as  was  required  when  the  act 
of  March  21,  1889,  from  which  the  language  was  taken,  was  passed,  and  does 
not  make  necessary  written  notice  to  the  owner  in  person,  if  a  resident  of  the 
county,  as  was  required  by  the  law  as  to  judicial  sales  in  force  when  the  Revised 
Statutes  went  into  effect.     (Pp.  238-241.) 

Questions  certified  by  the  Court  of  Civil  Appeals  for  the  First  Dis- 
trict, in  an  appeal  from  Washington  County. 

The  respective  opinions  of  the  Court  of  Civil  Appeals  for  the  Fourth 
District,  in  Swajn  v.  Mitchell,  and  of  the  First  District  in  this  case,  as 
originally  delivered,  were  as  follows : 

Fly,  Associate  Justice  (From  opinions  delivered  in  Swain  v. 
Mitchell,  Fourth  District,  October  30,  1901). — ^Under  an  act  passed  in 
1889,  now  article  2369,  Sayles'  Statutes,  it  was  provided  that  "all  sales 
of  real  estate  made  in  this  State  under  powers  conferred  by  any  deed 
of  trust  or  other  contract  lien  shall  be  made  in  the  county  in  which  such 
real  estate  is  situated,"  and  that  ^*notice  shall  be  given  as  now  required 
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in  judicial  sales/'  That  law  has  not  been  changed  or  amended.  At 
the  time  the  law  in  question  was  enacted,  the  law  as  to  judicial  sales 
did  not  require  the  service  of  a  notice  of  sale  on  the  defendant  in  exe- 
cution, and  no  such  requirement  existed  until  1895,  when  the  present 
law  was  enacted.  The  law  as  to  sales  under  trust  deeds  was  not  changed 
to  conform  to  the  requirements  of  the  amendment  of  1895,  and  the  re- 
quirements of  the  law  as  to  judicial  sales  as  it  existed  in  1889  must  be 
looked  to  in  ascertaining  the  notice  that  should  be  given  of  a  sale  under 
a  trust  deed.  Had  the  language  of  the  Act  of- 1889  been  "notice  shall 
be  given  as  required  in  judicial  sales/'  the  statute  as  to  judicial  sales  in 
effect  at  the  time  of  sale  under  the  trust  deed  would  prescribe  the  method 
of  giving  notice,  but  the  language  confines  the  notice  to  such  as  is  "now 
required,''  that  is,  at  the  time  of  the  Enactment  of  the  law.  It  can  not 
be  maintained  that  there  was  a  re-enactment  of  this  law  by  the  adoption 
of  the  Revised  Civil  Statutes  in  1895,  for  in  the  act  adopting  them  it 
is  provided  "that  the  provisions  of  the  Revised  Statutes  so  far  as  they 
are  substantially  the  same  as  the  statutes  of  this  State  in  force  at  the 
time  when  the  Revised  Statutes  shall  go  into  eflfect,  or  the  common  law 
in  force  in  this  State  at  said  time,  shall  be  construed  as  continuations 
thereof,  and  not  as  new  enactments  of  the  same." 

Gill,  Associate  Justice  (Prom  opinion  delivered  in  Fischer  v. 
Simon,  First  District,  November  20,  1901). — ^We  are  of  opinion,  how- 
ever, that  the  word  "now"  occurring  in  article  2369  should  be  read  and 
given  its  meaning  in  the  light  of  the  context  and  the  apparent  purpose 
of  the  Legislature  as  gathered  from  the  entire  article,  which  is  as  fol- 
lows: 

"All  sales  of  real  estate  made  in  this  State  under  powers  conferred 
by  any  deed  of  trust  or  other  contract  lien  shall  be  made  in  the  county  • 
in  which  such  real  estate  is  situated.  Notice  shall  be  given  as  now  re- 
quired in  judicial  sales,  and  such  sale  shall  be  made  at  public  vendue 
between  the  hours  of  10  a.  m.  and  4  p.  m.  of  the  first  Tuesday  in  any 
month;  provided,  that  when  such  real  estate  is  situated  in  an  unorgan- 
ized county  such  sale  shall  be  made  in  the  county  to  which  such  unor- 
ganized county  is  attached  for  judicial  purposes,  and  where  such  real 
estate  is  situated  in  two  or  more  counties,  the  sale  may  be  made  in  any 
county  where  any  part  of  the  real  estate  is  situated  after  notice  as  re- 
quired  in  judicial  sales  has  been  given  in  every  county  in  which  any  part 
of  such  real  estate  is  situated." 

Looking  to  the  evil  to  be  remedied  and  the  entire  context,  we  think 
it  fairly  appears  that  the  word  "now"  was  not  intended  to  have  the 
significance  sought  to  be  given  it  by  appellee,  and  that  the  evident  pur- 
pose of  the  Legislature  was  to  bring  all  sales  under  powers  within  the 
control  of  the  laws  governing  judicial  sales  in  force  at  the  time  of  the 
execution  of  the  power.  The  article  applicable  to  judicial  sales  in  force 
at  the  date  of  the  passage  of  article  2369,  supra,  has  been  repealed  and 
is  superseded  by  article  2366.     The  life  of  the  article  in  force  at  the 
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date  of  the  enactment  of  article  2369  can  not  be  preserved  by  the  mere 
presence  of  the  word  **now/'  The  other  article  was  on  a  different  sub- 
ject and  was  in  no  sense  written  into  article  2369.  The  old  article  hav- 
ing been  repealed,  might  become  a  forgotten  law,  and  it  is  unreasonable 
to  suppose  the  Legislature  intended  that  parties  making  deeds  of  trust 
should  through  all  subsequent  time  bear  in  mind  the  provisions  of  a 
repealed  article  not  in  terms  bearing  either  directly  or  remotely  on  the 
subject  of  sales  under  powers.  ^  The  law  of  judicial  sales  in  force  at  the 
date  of  the  passage  of  article  2369  is  not  brought  forward  in  the  Revised 
Code  of  1895,  and  is  not  now  in  force  for  any  purpose.  We  think  the 
maker  of  the  trust  deed  must  be  held  to  have  had  in  mind  the  law  of 
judicial  sales  when  he  made  the  instrument,  and  intended  that  the  acts 
of  the  trustee  should  be  governed  by  the  law  of  judicial  sales  concurrent 
with  the  instrument 

Beauregard  Bryan,  for  appellants. — ^The  rule  of  statutory  construc- 
tion is  that  statutes  bearing  on  the  same  subject  are  construed  to  relate 
to  each  other,  and  each  succeeding  amendment  thereof  (without  such 
<x)nstruction)  would  be  violation  of  all  sense,  and  as  such  construction 
can  be  placed  on  the  Statutes  of  Texas,  to  wit,  article  2369  and  2366, 
regulating  sales  under  deeds  of  trust  and  execution,  without  in  any  way 
violating  the  sense,  meaning,  or  policy  of  said  statutes,  the  court  evi- 
dently erred  in  construing  the  statute  in  its  narrowest  and  most  tech- 
nical sense,  and  without  regard  for  the  sense  or  policy  of  the  statute 
regulating  sales.  23  Am.  and  Eng.  Enc.  of  Law,  285,  286 ;  Goillotel  v. 
New  York,  87  N.  Y.,  444;  Carpenter  v.  Shimer,  24  Hun,  464. 

Searcy  &  Oarrett,  for  appellee. — ^The  decision  of  this  question  will 
establish  an  important  rule  of  property  in  this  State  as  to  real  estate, 
and  it  is  awaited  with  considerable  interest  throughout  the  State,  in 
view  of  the  fact  that  the  San  Antonio  court,  in  the  case  of  Swain  and 
wife  V.  Mitchell,  3  Texas  Court  Reporter,  408,  and  the  Dallas  court,  in 
the  case  of  Martin  v.  Yaites,  not  yet  published,  have  decided  the  ques- 
tion directly  opposite  to  the  decision  rendered  in  this  case  by  the  Gal- 
veston court. 

At  the  time  the  above  statute  was  passed,  in  1889,  the  notice  required 
in  judicial  sales  was  prescribed  by  article  2309,  Revised  Statutes,  1879, 
which  is  as  follows : 

"Art.  2309.  The  time  and  place  of  making  sale  of  real  estate,  in 
execution,  shall  be  publicly  advertised  by  the  oflScer  for  at  least  twenty 
days  successively  next  before  the  day  of  sale,  by  posting  up  written  or 
printed  notices  thereof  at  three  public  places  in  the  county,  one  of  which 
shall  be  the  door  of  the  courthouse  of  the  county.^^ 

Our  contention  is,  that  by  the  adoption  of  the  Act  of  1889,  first  above 
quoted,  article  2309,  last  above  quoted,  became  a  part  and  parcel  of  it, 
and  that  the  Act  of  1889,  properly  construed,  should  read  as  follows 
as  to  the  notice:    "Notice  shall  be  given  as  now  required  in  judicial 
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sales^  to  wit^  by  publicly  advertismg  the  sale  for  at  least  twenty  days 
successively  next  before  the  day  of  sale,  by  posting  up  written  or  printed 
notices  thereof  at  three  public  places  in  the  county,  one  of  which  shall 
be  at  the  door  of  the  courthouse  of  the  county." 

In  the  case  of  Marston  v.  Yaites,  not  yet  reported,  decided  by  the 
Dallas  court,  the  decision  by  the  San  Antonio  court  in  Swain  v.  Mitchell,, 
supra,  is  followed,  though  the  court  makes  no  reference  to  the  last  case. 

Any  person  of  ordinary  intelligence,  upon  reading  article  2369,  and 
meeting  with  the  word  '*now,"  would  at  once  inquire  as  to  the  time  re- 
ferred to,  and  upon  observing  the  marginal  notes  of  the  statute,  he 
would  find  that  the  word  was  used  in  1889.  And  his  next  inquiry 
naturally  would  be  as  to  what  notice  was  required  in  judicial  sales  at 
that  time.  **Words  referring  to  time  are  to  be  construed  as  spoken  at 
the  time  when  the  act  took  eflfect,  unless  other  intent  appears.'^  23 
Am.  and  Eng.  Enc.  of  Law,  327.  The  act  in  which  the  word  '^ow,^*" 
meaning  "the  present  time,'^  appears,  took  eflfect  in  1889. 

In  construing  a  statute  on  which  titles  to  land  depend,  that  rule  and 
construction  should  prevail,  if  reasonable,  that  has  been  followed  by 
the  people,  in  order  to  prevent  great  mischief  and  the  disturbance  of 
property  rights.  23  Am.  and  Eng.  Enc.  of  Law,  342;  5  Cranch,  32. 
The  appellate  courts  of  the  State,  located  in  diflferent  sections,  have 
passed  on  three  cases  involving  the  construction  of  this  statute,  and 
in  each  case  the  trustee  placed  upon  the  statute  the  construction  con- 
tended for  in  this  case  by  the  appellee.  Inquiry  on  our  part  discloses 
that  a  similar  construction  has  pretty  generally  prevailed,  and  if  the 
construction  of  the  statute  by  the  Galveston  court  obtains,  there  will 
no  doubt  follow  mischievous  disturbance  of  titles  by  litigation. 

It  may  be  insisted  it  was  the  evident  intention  of  the  Legislature,, 
in  adopting  the  Eevised  Statutes,  that,  by  carrying  forward  article 
2369  into  the  Bevised  Statutes,  the  word  "now*^  meant  the  statute  then 
in  force  as  to  notice  in  judicial  sales.  We  do  not  think  that  conten- 
tion is  at  all  tenable,  and  believe  it  to  be  completely  answered  by  the 
decisions  in  Swain  v.  Mitchell,  3  Texas  Court  Reporter,  408,  and  Mars- 
ton  V.  Yaites,  by  the  Dallas  court,  supra.  The  commissioners  who 
revised  the  statutes  were  not  given  power  to  enact  laws,  neither  could 
they  repeal  a  law.  If  our  position  is  correct,  that  when  article  2369 
was  enacted  in  1889,  the  reference  therein  to  the  notice  required  in 
judicial  sales  by  use  of  the  word  "now,^'  which  was  prescribed  by  arti- 
cle 2309,  Revised  Statutes,  1879,  had  the  eflfect  to  adopt  and  incorporate 
article  2309  into  article  2369,  as  a  part  and  parcel  of  the  same,  then, 
there  having  been  no  subsequent  legislation  on  the  subject  of  sales  of 
real  estate  by  trustees,  article  2369  remained  intact  as  originally  passed, 
and  so  being  in  force  at  the  time  the  Revised  Statutes  of  1895  went 
into  eflfect,  the  fact  that  it  was  brought  forward  by  revision  into  the 
Bevised  Statutes,  1895,  in  the  exact  language  as  passed  in  1889,  (arti- 
cle 2309,  Bevised  Statutes  1879,  being  incorporated  and  adopted 
therein),  according  to  section  19,  Pinal  Title,  p.  1105,  Revised  Stat- 
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utes,  1895,  "shall  be  construed  as  continuations  thereof,  and  not  as 
new  enactments  of  the  same." 

GAINES,  Chief  Justice. — The  Court  of  Civil  Appeals  for  the 
First  Supreme  Judicial  District  have  certified  to  this  court  for  decision 
the  following  questions: 

"In  this  cause  now  pending  before  us  on  appeal,  we  rendered  judg- 
ment on  the  28th  day  of  November,  1901,  reversing  the  judgment  of 
the  trial  court  and  remanding  the  cause.  Since  this  action  on  the 
part  of  this  court,  our  attention  has  been  called  to  the  fact  that  in 
reversing  the  judgment  we  announced  a  holding  in  direct  conflict  with 
an  opinion  rendered  by  Associate  Justice  Fly^  of  the  Court  of  Civil 
Appeals  at  San  Antonio,  in  the  case  of  Swain  and  wife  v.  Mitchell, 
reported  in  volume  3  of  the  Texas  Court  Reporter,  page  408.  At  the 
time  we  considered  and  decided  the  cause,  the  case  cited  had  not  been 
reported  and  was  not  otherwise  called  to  our  attention.  Inasmuch  as 
no  motion  for  rehearing  has  been  filed  in  this  cause,  we  have  this  day 
set  aside  the  judgment  on  our  own  motion  and  now  certify  the  point 
of  conflict  for  your  decision.  We  set  aside  our  judgment,  not  because 
we  believe  it  erroneous,  but  because,  in  the  absence  of  a  motion  for 
rehearing,  we  consider  that  course  the  correct  practice.  We  adhere 
to  our  holding  and  do  not  concur  in  the  ruling  announced  by  the  Court 
of  Civil  Appeals  of  the  Third  [Fourth]  District  in  the  case  cited, 
supra.  In  so  far  as  necessary  to  disclose  the  point  of  conflict,  the 
nature  of  the  suit  and  the  facts  as  disclosed  by  the  record  are  stated 
as  follows: 

"This  was  a  suit  in  trespass  to  try  title  brought  by  appellee,  J.  H. 
Simon,  to  recover  of  F.  Fischer  and  his  wife,  M.  Fischer,  about  6% 
acres  of  land  in  the  city  of  Brenham,  Washington  County,  Texas. 

"Appellants  answered  by  plea  of  not  guilty,  general  denial,  and 
specially  that  appellee  claimed  title  by  purchase  made  at  trustee^s  sale 
under  a  deed  of  trust  with  power  of  sale  and  that  the  sale  was  void 
because  no  written  notice  of  the  proposed  sale  was  served  on  him  as 
required  by  the  law  governing  such  sales.  Appellants  prayed  that  the 
sale  be  declared  void  and  the  cloud  upon  their  title  be  removed. 

"A  trial  before  the  court  without  a  jury  resulted  in  a  judgment  in 
favor  of  appellee  for  the  land.  There  is  no  statement  of  facts  in  the 
record,  but  the  trial  court  found  the  facts  to  be  as  follows : 

"*In  January,  1896,  defendant  F.  Fischer  and  one  H.  Knittel,  now 
deceased,  executed  and  delivered  to  V.  A.  Williams  a  deed  of  trust 
on  the  land  described  in  plaintiflPs  petition,  in  which  T.  B.  Botts  was 
named  the  trustee,  to  secure  certain  indebtedness  due  by  said  Fischer  to 
said  Williams,  evidenced  by  their  prqmissory  note.  That  thereafter, 
on  August  12,  1898,  said  Botts  as  trustee,  upon  the  request  of  said 
V.  A.  Williams,  duly  advertised  said  land  for  sale  for  the  time  and 
in  the  manner  required  by  law,  as  provided  in  article  2369,  Revised 
Statutes,  1895,  and  sold  same  at  public  auction  at  the  courthouse  door 
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in  Brenham,  Washington  County,  Texas,  on  the  first  Tuesday  in  Sep- 
tember, 1899,  at  which  sale  the  plaintiff  became  the  purchaser  for  a 
valuable  consideration  of  $320  paid  by  him  to  said  trustee,  and  received 
from  him  a  deed  to  said  land.  That  said  Fischer  had  oral  notice  of 
said  sale,  but  no  written  notice  was  served  on  him,  and  Iiis  attorney 
gave  notice  at  the  sale  that  it  had  not  been  served  on  him. 

"  'Both  parties  claimed  under  a  common  source  by  agreement  in  open 
court.^ 

'The  statutes  in  force  governing  judicial  sales  at  the  date  of  the 
original  enactment  of  article  2369  did  not  require  written  notice  to 
the  execution  debtor.  The  law  in  force  at  the  time  the  sale  in  ques- 
tion was  made  required  that  in  judicial  sales  the  defendant  should 
have  written  notice  in  addition  to  the  published  notice  required  by 
law. 

'^We  reversed  the  judgment  on  the  ground  that  the  failure  of  the 
trustee  to  serve  written  notice  of  sale  on  Fischer  as  required  by  the 
law  of  judicial  sales  in  force  at  the  date  of  the  deed  of  trust  and  date 
of  sale  rendered  the  sale  void.  In  so  concluding,  we  held  that  under 
the  provisions  of  Revised  Statutes,  article  2369,  the  law  of  judicial 
sales  in  force  at  the  date  of  the  trust  deed  and  of  the  sale  should  have 
controlled  the  trustee. 

'The  Court  of  Civil  Appeals  of  the  Fourth  District  has  held  on  a 
similar  state  of  facts  that  the  law  is  otherwise. 

"We  also  respectfully  certify  for  your  decision  this  question : 

''Was  the  failure  of  the  trustee  to  serve  upon  the  debtor  written 
notice  of  the  contemplated  sale  such  a  departure  from  his  power  as  con- 
ferred and  restricted  by  the  trust  deed  or  such  an  irregularity  as  to 
render  void  the  sale  by  the  trustee?" 

The  decision  of  the  question  depends  upon  the  proper  construction 
of  article  2369  of  the  Revised  Statutes  of  1895,  which,  in  so  far  as  it 
bears  upon  the  point,  reads  as  follows:  "All  sales  of  real  estate  made 
in  tiiis  State  under  powers  conferred  by  any  deed  of  trust  or  other 
contract  lien  shall  be  made  in  the  county  in  which  such  real  estate  is 
situated.  Notice  shall  be  given  as  now  required  in  judicial  sales,  and 
such  sales  shall  be  made  at  public  vendue  between  the  hours  of  10 
o'clock  a.  m.  and  4  o'clock  p.  m.  of  the  first  Tuesday  in  any  month,''  etc. 
This  provision  first  became  a  law  by  an  act  of  the  Twenty-first  Legisla- 
ture, approved  March  21,  1889  (Laws  1889,  page  143),  and  is  incor- 
porated in  the  Revised  Statutes  in  precisely  the  same  language.  The 
question  is:  Does  the  word  "now"  refer  to  the  time  at  which  the 
Revised  Statutes  went  into  effect,  or  to  the  time  at  which  the  original 
act  became  a  law;  and  this  depends  in  a  measure  upon  the  further 
question,  whether  it  was  the  intention  of  the  Legislature  which  enacted 
the  Revised  Statutes  to  make  them  a  mere  compilation  of  the  laws  then 
existing  or  to  incorporate  in  the  revision,  by  changes  and  amendments, 
new  legislation.  This  is  not  an  open  question  in  this  court.  The 
point  came  before  us  for  consideration  in  the  case  of  the  Hartford 
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Fire  InsTiraiice  Company  v.  Walker  (2  Texas  Court  Reporter,  242 ;  94 
Texas,  473),  and  it  was  there  held  that  the  Revised  Statutes  of  1895 
were  but  the  continuation  of  the  former  laws.  In  the  opinion,  Mr. 
Justice  Brown,  speaking  for  the  court,  says :  *ln  the  act  of  the  Legis- 
lature authorizing  the  revising  of  the  laws  of  the  State,  which  became 
a  law  in  1891,  the  codifiers  were  required  in  revising  the  laws  to  include 
all  articles  of  the  former  Revised  Statutes  which  had  not  been  repealed, 
and  to  add  in  their  order  the  amendments  of  the  Revised  Statutes, 
where  they  were  expressed  as  amendments  of  certain  articles,  in  the 
order  in  which  they  should  come  according  to  thdir  subjects  and  the 
numbers  of  the  articles  given,  and  concerning  other  statutes,  this  lan- 
guage is  used:  ^And  all  other  of  said  statutes  passed  as  aforesaid 
which  are  general  and  permanent  in  their  nature  shall  be  collated  and 
arranged  into  their  proper  titles,  chapters,  and  articles  with  marginal 
references  and  chapter  headlines  similar  to  those  used  in  the  present 
Revised  Statutes;  provided,  that  in  revising  the  statutes  referred  to  in 
this  section,  said  commissioners  shall,  without  making  radical  changes 
therein,  so  revise  them  as  to  render  them  concise,  plain,  and  intelligi- 
ble.' The  commissioners  for  revision  were  not  authorized  to  make 
changes  in  the  substance  of  the  statute  laws  of  the  State,  but  simply 
to  arrange  them  in  convenient  form.  To  make  sure  that  the  laws  of 
the  State  were  not  materially  changed  by  such  revision,  the  Legislature 
which  adopted  the  code  as  revised  enacted  a  chapter  of  general  pro- 
visions to  govern  in  the  construction  and  application  of  the  laws 
embraced  in  the  Revised  Statutes,  of  which  general  provisions  section 
19  is  in  these  words:  That  the  provisions  of  the  Revised  Statutes, 
so  far  as  they  are  substantially  the  same  as  the  statutes  of  this  State 
in  force  at  the  time  when  the  Revised  Statutes  shall  go  into  eflfect,  or 
of  the  common  law  in  force  in  this  State  at  the  said  time,  shall  be  con- 
strued as  continuations  thereof  and  not  as  new  enactanents  of  the 
same.'''  In  the  article  construed  in  that  case,  the  Revised  Statutes 
used  the  words  "this  chapter"  instead  of  the  words  "this  act,"  as  used 
in  the  original  statute;  and  the  effect  of  the  change,  if  literally  con<f 
strued,  was  very  materially  to  enlarge  the  scope  of  the  law;  yet  it  was 
held  that  the  construction  of  the  original  statute  should  govern.  If, 
under  the  act  which  authorized  the  appointment  of  commissioners  to 
revise  our  statutes  and  the  Revised  Stotutes  themselves  as  adopted  by 
the  Legislature,  it  is  proper  to  hold  that  a  material  change  of  phrase- 
ology in  the  latter  was  not  intended  to  change  the  construction  of  a 
law,  it  follows  for  a  stronger  reason  that  it  must  be  held  that  no  change 
of  construction  was  intended  when  the  same  language  is  employed. 
Therefore,  the  question  is  to  be  determined  just  as  if  the  Revised  Stat- 
utes had  never  been  adopted  by  the  Legislature.  Since  the  rule  is  that 
a  statute  speaks  as  of  the  time  at  which  it  takes  effect,  it  follows  that 
by  the  words  "notice  shall  be  given  as  now  required  in  judicial  sales," 
the  Legislature  meant  to  provide  that  in  all  sales  under  trust  deeds  and 
the  like  made  after  the  act  became  operative,  notice  should  be  given 
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as  required  by  the  laws  for  judicial  sales  existing  at  that  time,  and 
the  effect  was  to  incorporate  the  law  as  to  notice  as  to  sales  under  exe- 
cution in  the  act  itself  and  to  make  such  laws  a  part  thereof.  The 
result  is  the  same  as  if,  instead  of  making  the  existing  requirements 
of  the  law  as  to  notice  in  judicial  sales  a  part  of  the  act  by  merely 
referring  thereto,  the  Legislature  had  inserted  such  requirements  in 
specific  terms  without  such  reference.  If  the  purpose  had  been  to 
make  the  law  of  notice  as  to  sale  under  powers  given  in  contract  liens 
conform  to  such  laws  as  to  notice  in  judicial  sales,  as  might  be  in  effect 
at  the  time  the  sale  was  made,  it  seems  to  us  that  they  could  and  would 
have  used  apt  words  to  express  such  intention.  If  the  word  "now** 
had  been  omitted,  then  a  doubt  might  have  arisen  as  to  whether  it  was 
ihe  purpose  to  make  the  then  existing  law  as  to  judicial  sales  apply  at  all 
times,  or  to  provide  that  the  requirements  as  to  judicial  sales  existing 
at  the  time  of  the  sale  under  a  power,  should  be  observed.  But  it 
seems  to  us  that  the  word  "now*'  removes  the  difficulty  and  leaves  no 
room  for  construction  as  to  the  legislative  intent  in  that  particular. 

We  conclude  that  personal  notice  to  the  mortgagor  was  not  a  pre- 
requisite to  a  valid  sde,  and  therefore  answer  the  question  in  the  nega- 
tive. 


Emma  Milo  et  al.  v.  Anna  Nuske  bt  al. 

No.  1067.    Decided  February  17,  1902. 

EtUtea— Appeal  to  IMstxict  Court— Time  for  Filing  Bond. 

Appeal  bond  from  county  to  district  court  in  probate  proceedings  must  be 
filed  within  fifteen  days  from  the  rendition  of  the  order  complained  of;  if  not, 
it  is  too  late,  though  filed  within  that  time  from  the  overruling  a  motion  for 
new  trial.     (Pp.  243-246.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  First  Dis- 
trict, in  an  appeal  from  Waller  County. 

W.  C.  Henderson,  for  appellants,  on  certified  question.  (Messrs. 
H,  Paul  Oeorgie  and  E.  P.  Turner  filed  the  brief  in  Court  of  Civil 
Appeals). — Our  county  courts  in  probate  matters  are  courts  of  general 
jurisdiction,  and  as  such  are  invested  with  the  inherent  power  to  amend, 
correct,  and  set  aside  their  own  judgments  during  term  time;  and  any 
party  interested  in  any  cause  or  proceeding  pending  before  such  pro- 
bate court  has  the  right  to  file  a  motion  for  a  new  trial,  and  invoke  the 
power  of  the  court  to  correct  or  set  aside  any  of  its  judgments,  orders  or 
decrees.  Whenever  such  motion  for  a  new  trial  is  filed  within  the 
time  prescribed  by  law  (that  is,  within  two  days  from  the  date  of  the 
order  or  decree  which  it  seeks  to  have  set  aside),  then  such  judgment, 
order  or  decree  is  not  a  final  judgment  of  the  court  until  such  motion 
Vol.  LXXXXV.  Supreme— 16 
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for  a  new  trial  is  passed  on  by  the  ooiirt,  or  until  the  court  adjourns  for 
the  term  without  acting  on  such  motion.  The  county  court  in  probate 
matters  may  in  a  proper  case  review  and  set  aside  its  orders,  and  during 
term  time  can  grant  new  trials  and  correct  or  set  aside  its  judgments 
and  decrees.  The  county  court  has  power,  as  have  all  other  courts,  dur- 
ing the  term  at  which  an  order  is  made,  to  set  it  aside,  if  such  cause 
is  shown  to  be  proper.  Sayles'  Civ.  Stats.  1897,  art.  1840;  Franks  v. 
Chapman,  60  Texas,  46 ;  Fortson  v.  Alford,  62  Texas,  576 ;  Eailway  v. 
Bayliss,  62  Texas,  570;  Heath  v.  Layne,  62  Texas,  686;  Lehman  v. 
Gajusky,  75  Texas,  566 ;  Edwards  v.  Halbert,  64  Texas,  667. 

The  court  will  observe  that  the  language  of  these  two  artides  [2255^ 
2256]  is  sweeping  and  comprehensive,  and  embraces  any  and  all  ^^deci- 
sions, orders,  judgments,  and  decrees^'  of  the  county  court  in  probate 
matters.  That  our  county  courts  are  courts  of  general  jurisdiction  in 
probate  matters  is  too  well  settled  to  necessitate  argument  That  they 
have  power  to  amend,  correct,  or  set  aside  their  judgments,  orders,  or 
decrees  is  also  a  settled  question  in  this  jurisdiction.  In  the  case  of  Leh- 
man V.  Gajusky,  75  Texas,  566,  Chief  Justice  Stayton,  discussing  the 
statutes  above  mentioned  and  the  power  of' county  courts  to  grant  new 
trials  and  set  aside  their  decrees  in  probate  proceedings,  says:  'This 
statute  doubtless  has  application  only  to  such  decisions,  orders,  or  judg- 
ments as  at  the  end  of  the  term  would  be  held  conclusive  as  adjudicative 
of  some  controverted  question  or  right,  unless  set  aside  by  some  proceed- 
ings, appellate  or  revisory  in  its  nature. 

**The  county  court,  however,  had  power,  as  have  all  other  courts,  dur- 
ing the  term  at  which  that  order  was  made,  to  set  it  aside  if  such  course 
was  shown  to  be  proper,  and  of  this  that  court  was  the  sole  judge.^^ 

If,  then,  it  is  conceded  that  the  county  courts  in  probate  matters  have 
power  to  set  aside  their  judgments  and  orders  during  the  term  when  ren- 
dered, if  such  course  is  shown  to,  be  proper,  it  follows  that  any  party 
interested  in  the  cause  or  affected  by  such  judgment  or  order  may  file  a 
motion  to  set  same  aside,  and  when  this  is  done  the  judgment  or  decree 
does  not  become  final  until  the  court  refuses  the  motion  to  set  it  aside. 

If,  therefore,  the  county  court  has  power  and  authority  to  correct  or 
set  aside  its  judgments,  orders,  and  decrees,  and  such  power  is  invoked 
by  the  filing  of  a  motion  for  a  new  trial,  then,  until  the  motion  for  new 
trial  and  to  set  aside  such  judgment  or  order  is  refused  by  the  court, 
there  is  no  final  judgment,  and  the  party  making  such  motion  can  not 
'^consider  himself  aggrieved'^  until  there  is  a  final  judgment;  and  until 
the  court  making  the  order  refuses  to  correct  its  alleged  errors,  there 
is  nothing  by  which  "any  person  may  be  aggrieved.^'  It  is  a  universal 
rule  of  practice  for  any  litigant  who  "considers  himself  aggrieved^'  by 
the  action  of  a  court  to  first  invoke  the  power  of  that  court  to  correct  ite 
own  errors,  and  failing  in  that,  to  resort  to  his  remedy  by  appeal.  This 
is  the  practical  way  to  proceed  in  such  matters,  and  it  surely  could  not 
have  been  the  intent  of  our  lawmakers  in  framing  articles  2255  and 
2256  to  require  persons  interested  in  and  affected  by  the  orders  and 
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judgments  of  the  oonnty  court  in  probate  matters  to  ignore  the  power 
of  such  court  to  correct  or  set  aside  its  orders  or  judgments,  and  instead 
to  resort  immediately  to  their  remedy  by  appeal.  The  reasonable  con- 
struction of  the  statutes  in  question  leads  irresistibly  to  the  conclusion  as 
held  by  Chief  Justice  Stayton  in  Lehman  v.  Gajusl^,  supra. 

Whenever  by  filing  an  appeal  bond  the  jurisdiction  of  a  higher  tribu- 
nal is  invoked,  the  lower  court  is  divested  of  its  control  of  the  case,  and 
thereafter  would  have  no  power  to  correct  and  set  aside  its  orders  and 
decrees.  The  only  reasonable  construction  of  the  statute  is,  that  where 
a  motion  is  filed  in  the  county  court  to  amend,  correct,  or  set  aside  any 
decision,  judgment,  order,  or  decree,  and  the  court  entertains  and  con- 
siders tiie  motion,  and  overrules  the  same,  the  order  overruling  the 
judgment  is  the  &ial  act  and  judgment  of  tiie  court  on  the  matters  in- 
volved, and  the  party  complaining  has  fifteen  days  from  the  date  of  the 
order  refusing  the  new  trial  in  which  to  file  his  appeal  bond  to  the  dis- 
trict court 

A.  C.  Tompkins  and  Eeet  McDade,  for  appellees. — The  appeal  from 
the  judgment  of  the  County  Court  was  never  perfected  as  required  by 
law,  and  the  District  Court  acted  in  strict  accord  with  law  in  dismissing 
the  appeal.  Eev.  Stats.  (1895)  art.  2256;  Glenn  v.  Kimbrough,  70 
Texas,  147. 

The  practice  in  the  probate  court  in  probate  matters  is  not  the  same, 
nor  is  it  intended  to  be  the  same,  as  in  other  civil  cases.  It  is  not  in- 
tended, nor  is  it  contemplated,  that  a  motion  for  a  new  trial  shall  be 
made  in  probate  matters.  Why  should  it  be?  The  judge  tries  the  case, 
he  makes  the  order,  decree,  and  judgment,  and  a  motion  to  set  the  same 
aside  is  child's  play,  a  waste  of  time,  a  useless  expense,  unnecessary, 
and  unwarranted. 

.  The  law  contemplates,  and  it  so  states,  ^^that  if  any  one  desires  to 
appeal  from  any  order,  decree,  or  judgment  of  the  county  court,  in  pro- 
bate matters,  he  shall  file  a  bond  in  fifteen  days  from  the  date  of  the 
judgment  or  decree.'' 

It  is  otherwise  in  our  practice  in  the  district  and  county  court,  in 
civil  cases.  Bevised  Statutes,  article  1387,  specifically  provides  that  an 
appeal  may  be  taken  by  applicant  giving  notice  of  appeal  in  open  court 
within  two  days  of  any  final  judgment,  or  within  two  days  after  judg- 
ment overruling  a  motion  for  a  new  trial,  and  by  filing  a  bond  within 
twenty  days  after  the  adjournment  of  the  court  for  the  term. 

It  wiU  be  noticed  that  there  is  a  material  difference  in  the  law  and 
role  in  the  two  cases. 

WILLIAMS,  Associate  Justice. — ^The  Court  of  Civil  Appeals  for 
the  First  District  certifies  for  decision  the  following  case: 

^The  appellants,  having  a  claim  against  the  estate  of  William  Milo, 
deceased,  which  estate  was  being  administered  in  the  County  Court  of 
Waller  County,  presented  said  claim  to  the  administrator,  who  allowed 
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same,  and  it  was  filed  in  the  County  Court  on  July  18,  1900,  for  ap- 
proval by  the  county  judge.  Appellees,  who  are  interested  in  said  estate, 
filed  a  protest  against  the  approval  of  said  claim,  and,  upon  a  hearing 
by  the  county  judge  on  the  4th  day  of  October,  1900,  the  claim  as  to 
one  of  appellants  was  wholly  rejected  and  was  approved  only  in  part  in 
favor  of  the  other  appellants.  On  the  6th  of  October,  1900,  appellants 
filed  a  motion  for  a  new  trial  in  the  County  Court,  which  motion  was 
heard  and  overruled  by  the  county  judge  on  October  11,  1900.  The  ap- 
pellants, at  the  time  their  motion  for  a  new  trial  was  overruled,  gave 
notice  of  appeal  to  the  District  Court,  and  on  the  26th  day  of  October 
filed  in  the  County  Court  their  appeal  bond  conditioned  as  required  by 
law,  which  bond  was  duly  approved  by  the  clerk  of  said  County  Court. 
The  appellees  filed  a  motion  in  the  District  Court  to  dismiss  the  appeal 
on  the  ground  that  the  appeal  bond  not  having  been  filed  within  fifteen 
days  from  the  original  entry  of  the  order  appealed  from,  was  not  filed 
within  the  time  prescribed  by  law.  This  motion  was  sustained  by  the 
District  Court  and  the  appeal  dismissed. 

^^e  respectfully  certify  for  your  decision  the  question  as  to  whether 
or  not,  upon  the  facts  above  stated,  the  District  Court  erred  in  holding 
that  the  appeal  bond  was  not  filed  within  the  time  prescribed  by  the 
statute,  and  in  dismissing  the  appeal.^^ 

Article  2255,  Revised  Statutes,  provides :  ''Any  person  who  may  con- 
sider himself  aggrieved  by  any  decision,  order,  decree,  or  judgment  of 
the  county  court  shall  have  the  right  to  appeal  therefrom  to  the  district 
court  of  the  county  upon  compljdng  with  the  provisions  of  this  chapter." 

The  party  appealing  is  required  by  articles  2256  and  2258  to  file  hia 
bond  or  afiidavit  within  fifteen  days  "after  such  decision,  etc.,  shall  have 
been  rendered."^ 

Under  former  decisions  of  this  court,  it  must  be  held  that  the  time 
runs  from  the  order  to  be  appealed  from  and  not  from  the  order  over- 
ruling motion  for  new  trial.  The  statute  allowing  writs  of  error  from 
the  district  court  to  the  Court  of  Civil  Appeals  limits  the  right  to  twelve 
months  "after  the  final  judgment  is  rendered." 

In  Cooper  v.  Yoakum,  91  Texas,  392,  the  question  was  presented 
whether  or  not  this  time  runs  from  the  date  of  the  main  judgment  or 
from  the  date  of  the  order  overruling  motion  for  new  trial,  and  it  was 
held  that  the  former  date  controlled.  Quoting  from  Waterhouse  v. 
Love,  23  Texas,  560,  the  court  said:  "The  language  is  too  plain  to  be 
mistaken.  It  bars  the  remedy  at  the  expiration  of  two  years  from  the 
rendition  of  judgment.  The  rendition  of  judgment  is  an  independent 
fact,  distinct  from  the  adjournment  of  court,  from  other  proceedings 
at  the  term,  and  in  the  same  case ;  and  it  is  from  the  happening  of  this 
fact  that  the  two  years  are  to  be  computed." 

The  language  under  construction  in  Cooper  v.  Yoakum  was  '*final 
judgment,"  and  afi'orded  better  reason  for  the  contention  of  appellant, 
that  a  judgment  is  not  final  until  the  close  of  the  term  and  may  be 
set  aside  or  modified  at  any  time  during  the  term,  and  hence  should  not 
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be  considered  the  final  disposition  of  the  matter  until  refusal  of  new 
trial,  than  does  the  probate  law,  which  makes  the  limitation  upon  the 
right  of  appe&l  from  a  decision,  order,  etc.,  begin  to  run  from  tiie  time 
when  "such  decision  or  order  shall  have  been  rendered/'  Another  differ- 
ence between  that  case  and  this  is  that,  in  other  proceedings,  motions 
for  new  trials  are  expressly  provided  for  and  allowed  as  a  matter  of 
right,  while  no  such  provision  is  found  in  the  probate  law;  but  appeal 
with  trial  de  novo  in  the  district  court  is  allowed.  The  time  for  appeals 
from  the  district  and  county  courts  and  for  writs  of  error  to  the  courts 
of  civil  appeals  is  expressly  fixed  with  reference  to  the  date  of  orders 
overruling  motions  for  new  trials  or  for  rehearing  (Revised  Statutes, 
articles  1387,  942),  and  this  makes  the  absence  of  such  provision  from 
the  statute  construed  in  Cooper  v.  Yoakum  and  from  that  now  in  ques- 
tion more  significant. 

The  time  for  appeals  from  justice  courts  is  made  to  run  from  the 
"date  of  judgment^'  (Revised  Statutes,  article  1670),  but,  by  other  pro- 
visions, the  right  is  given  to  the  parties  to  make  motions  for  new  trials 
and  the  duty  is  imposed  on  the  justice  to  act  upon  them.  Even  under 
these  provisions,  the  Court  of  Appeals  first  held  that  the  limitation  on 
the  appeal  ran  from  the  date  of  the  main  judgment  and  not  from  the 
order  upon  motion  for  new  trial  (1  App.  C.  C.,  sec.  90,  1310),  but  finally 
adopted  the  view  that  the  latter  date  governed.  2  App.,  C.  C,  49,  110, 
571 ;  3  Id.,  100 ;  4  Id.,  130.  Whether  or  not  the  latter  position  is  recon- 
cilable with  the  decisions  of  this  court  above  referred  to  we  need  not 
consider,  since  no  provision  for  a  new  trial  in  probate  matters  is  found 
in  the  statute. 

It  is  doubtless  true  that  the  probate  court  has  power  to  alter  its  judg- 
ments during  the  term  at  which  they  are  entered  and  that  such  power 
may  be  invoked  by  proper  application  from  interested  parties ;  but,  in  the 
absence  of  a  statute  so  providing,  this  can  not  be  held  to  modify  the 
fixed  and  certain  rule  of  the  statute  prescribing  the  time  within  which 
appeals  must  be  perfected.  The  power  referred  to  may  be  exercised  at 
any  time  during  the  term,  and,  as  there  is  no  statute  prescribing  a  period 
of  time  within  which  a  party  may  invite  such  action,  it  woilld  follow 
that  he  may  do  so  when  he  chooses  so  long  as  the  term  lasts;  and  if 
the  rule  contended  for  were  allowed,  the  time  for  perfecting  an  appeal 
could  be  protracted  at  his  will.  This  would  leave  no  certain  rule  upon 
the  subject,  and,  when  it  is  considered  that  many  persons  may  be  ag- 
grieved by  an  order  made  in  an  estate,  any  one  of  whom  may  ask  the 
court  to  review  and  change  it  and  may  take  an  appeal  from  it,  it  be- 
comes obvious  that  no  such  imcertainty  was  intended.  If  parties  desire 
to  ask  a  revision  by  the  court  of  its  own  order  and  also  to  appeal  from  it, 
they  can  do  both,  but  must  still  comply  with  the  statute. 

It  may  be  that  an  appUcation  to  set  aside  an  order  might  be  based 
upon  such  grounds  that  an  appeal  tvould  lie  from  a  judgment  refusing 
it,  but  such  is  not  the  case  presented.  The  effort  is  to  appeal  from  the 
original  order  after  the  overruling  of  an  ordinary  motion  for  a  new  trial. 
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seeking  merely  the  revision  of  the  judgment  of  the  court  already  pro- 
nounced.   Such  at  least  we  understand  to  be  the  case. 

We  answer  that  the  District  Court  did  not  err  in  holding  that  the 
bond  was  not  filed  in  time  and  dismissing  the  appeaL 


MoCuBDY  &  Daniels  v.  T.  H.  Conner  bt  al. 

No.  1072.    Decided  February  17,  1902. 

1.— Conflicting  Decisions— Certifying  Question. 

The  decision  of  the  Court  of  Civil  Appeals  for  the  Second  District  in 
Yoacham  v.  McCurdy  &  Daniels,  as  to  error  in  charge  on  the  effect  of  excess  in 
a  survey  in  determining  its  boundaries,  conflicts  wii£  that  in  Branch  v.  Simons, 
by  the  court  for  the  First  District,  on  the  same  subject,  to  such  an  extent  as  to 
make  it  the  duty  of  the  former  court  to  certify  the  question  to  the  Supreme 
Court,  under  the  Act  of  May  9,  1899,  Twenty-sixth  Le^lature,  page  170.  (Pp. 
249,  250.) 

2. — Same. 

In  determining  whether  there  is  such  conflict  in  decisions  as  to  require  a 
question  to  be  certified  to  the  Supreme  Court  under  the  Act  of  May  9,  1899,  thet 
same  rule  should  be  applied  as  to  the  necessity  of  there  being  a  well  defined 
conflict  (Bassett  v.  Sherrod,  90  Texas,  32)  as  in  determining  the  jurisdiction  of 
the  Supreme  Court  over  a  reversed  an4  remanded  case.     (P.  250.) 

8. — Same — ^Decisions  Settling  Conflict. 

The  conflict  Jt>etween  decisions  of  different  courts  of  civil  appeals  can  not  be 
pronounced  settled  by  a  decision  of  the  Supreme  Court  made  before  the  con- 
flicting decisions,  so  as  to  dispense  with  the  necessity  for  certifying  the 
question.     (Pp.  250,  251.) 

4.— Cases  Discussed. 

Branch  v.  Simons,  48  Southwestern  Reporter,  40;  Scott  v.  Pettigrew,  72 
Texas,  321;  and  Ayres  v.  Harris,  77  Texas,  108,  <U8CUssed  as  to  conflict  on  the 
question  of  proper  charge  on  the  effect  of  excess  in  a  survey  upon  its  boundaries* 
(Pp.  249-261.) 

5.— Jurisdiction  of  Supreme  Court— Boundary— Conflicting  Decisions— Mandamus 
to  Certify  Question. 
Having  no  jurisdiction  to  grant  writ  of  error  in  a  boundary  case,  the 
Supreme  Court  may  grant  mandamus  requiring  one  court  of  civil  appeals  whose 
decision  in  such  case  conflicts  with  the  previous  holding  of  another  to  certify 
the  quesfion  for  decision;  the  writ  is  necessary  and  authorized  in  order  to 
enforce  the  jurisdiction  of  the  Supreme  Court  in  such  case.  Const^  art.  5, 
sec.  3;  Rev.  Stats.,  art.  946;  Acts  of  1899,  ch.  98,  p.  170.     (P.  251.) 

Original  application  for  writ  of  mandamiis. 

McCurdy  and  Daniels  sued  for  mandamus  to  compel  tke  Court  of 
Civil  Appeals  for  the  Second  District  to  certify  a  question  to  the  Su- 
preme Court. 

The  substance  of  the  answer  of  respondents  to  the  petition  for  man- 
damus was  as  follows: 

Now  come  the  respondents  and  demur  to  the  petition  for  mandamus, 
upon  the  ground  that  there  is  no  conflict  between  the  decision  of  the 
Court  of  Civil  Appeals  for  the  First  District  in  the  case  referred  to.  of 
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Branch  v.  Simons,  48  Southwestern  Reporter,  40,  and  the  decision  ren- 
dered by  the  Court  of  Civil  Appeals  for  the  Second  District  in  the  case 
of  Yoacham  v.  McCurdy  &  Daniels,  for  that  it  was  held  in  Branch  v, 
Simons  that  in  no  view  of  that  case  admissible  under  the  evidence  could 
the  instruction  there  complained  of  operate  harmfully. 

But  if  mistaken  in  this,  and  there  be  conflict  between  the  two  de- 
cisions, then  they  demur  to  the  petition  upon  the  ground  that  the  very 
question  involved  in  this  conflict  has  already  been  decided  by  the 
Supreme  Court  in  the  case  of  Scott  v.  Pettigrew,  72  Texas,  321,  and 
Ayres  v.  Harris,  77  Texas,  108,  as  will  be  seen  from  an  examination  of 
the  opinions  in  these  cases,  in  the  first  of  which  a  charge  substantially 
identical  with  that  passed  upon  in  Yoacham  v.  McCurdy  &  Daniels  was 
held  to  be  erroneous  and  to  require  a  reversal  of  the  judgment;  and,  to 
the  extent  that  such  charge  was  held  to  be  erroneous  in  the  opinion  in 
Scott  T.  Pettigrew,  it  was  impliedly,  if  not  expressly,  approved  in  Ayres 
V.  Harris;  but  in  the  latter  case  the  charge  was  held,  under  the  peculiar 
oircumstances  of  that  case  and  attitude  of  the  party  complaining,  not  to 
require  a  reversal  of  the  judgment. 

They  further  demur  to  that  part  of  the  petition  which  sets  up  a  con- 
flict between  the  decision  of  the  Court  of  Civil  Appeals  of  the  Second 
District  and  of  the  Supreme  Court,  because  that  is  not  made  a  ground 
by  the  Act  of  May  9,  1899,  for  certifying  any  question  to  the  Supreme 
Court. 

But  if  these  demurrers  should  be  overruled,  then  they  answer  further 
and  say,  denying  the  alleged  conflict  or  conflicts  of  decisions,  that  if 
there  be  conflict  between  the  decisions  of  the  courts  of  civil  appeals  as 
allied,  that  that  conflict  has  already  been  settled  by  the  decisions  of  the 
Supreme  Court  in  Scott  v.  Pettigrew,  72  Texas,  321,  and  Ayres  v. 
Harris,  77  Texas,  108,  and  that  it  was  upon  this  ground  that  the  motion 
to  certify  was  refused,  as  will  be  seen  from  the  opinion  of  this  court,  a 
certified  copy  of  which  is  hereto  attached  and  marked  exhibit  "A.**  See 
also  copy  of  original  opinion,  exhibit  *^.** 

The  view  was  then  entertained  and  expressed,  and  is  here  reiterated^ 
that  it  could  not  have  been  the  purpose  of  the  Legislature  in  passing  the 
law  of  1899  to  require  the  courts  of  civil  appeals  to  certify  to  the 
Supreme  Court  of  Texas  for  decision  a  question  which  had  already  been 
expressly  decided  by  the  court  of  final  jurisdiction.  This  view  is 
strengthened  when  the  statutes  affecting  the  jurisdiction  of  the  Supreme 
and  appellate  courts  are  examined,  for  we  find  in  article  941  of  the 
Revised  Statutes,  that  provision  is  made  for  a  writ  of  error  in  cases  in 
which  the  decision  of  the  courts  of  civil  appeals  may  be  in  conflict,, 
and  also  where  the  decision  of  the  Court  of  Civil  Appeals  complained  of  isi 
in  conflict  with  a  decision  of  the  Supreme  Court,  the  purpose  of  which 
evidently  was  to  correct  errors  of  the  courts  of  civil  appeals  in  the  clasa 
or  classes  of  cases  of  which  it  was  intended  that  the  Supreme  Court 
should  have  jurisdiction  by  writ  of  error,  while  the  Act  of  1899,  without 
intending  to  change  the  general  rule  on  the  subject  of  the  jurisdiction 
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of  the  Supreme  Conrt  in  sueh  cases,  in  order  to  prevent  the  confusion 
arising  from  conflicts  among  the  decisions  of  the  courts  of  civil  appeals^ 
went  a  step  further  and  provided  a  method  of  settliiig  such  conflicts; 
but  evidently,  if  a  decision  of  the  Supreme  Court  could  be  found  cover- 
ing the  question  of  conflict,  we  respectfully  submit  that  we  can  see  no 
good  reason  for  requiring  that  court  to  repeat  its  decision.  We  conse- 
quently concluded,  in  disposing  of  the  motion  to  certify,  that  it  was  not 
only  our  duty  to  refuse  to  grant  the  motion,  but  that  we  would  subject 
ourselves  to  the  just  criticism  of  the  Supreme  Court  by  doing  so,  for 
thus  holding  that  it  required  two  or  more  decisions  of  the  Supreme 
Court  to  settle  one  conflict  between  the  courts  of  civil  appeals. 

But  if  these  views  should  be  overruled,  and  your  honors  should  hold 
that  we  should  certify  the  question  involved,  we  are  both  ready  and 
willing  to  do  so. 

Wm.  M.  Knight,  for  petitioners. 

J.  L.  Scott  and  N.  R.  Morgan,  for  respondents. 

GAINES,  Chief  Justice. — ^This  is  a  petition  for  a  writ  of  manda- 
mus to  compel  the  Court  of  Civil  Appeals  for  the  Second  Supreme 
Judicial  District  to  certify  for  the  decision  of  this  court  a  question 
determined  by  them  in  the  case  of  T.  P.  Yoacham,  appellant,  v. 
McCurdy  &  Daniels,  appellees.  The  decision  was  adverse  to  the  appel- 
lees, who  are  the  relators  in  this  proceeding.  The  judges  of  the  Court 
of  Civil  Appeals  and  the  appellant  are  made  the  parties  defendant. 

The  proceedings  were  instituted  under  the  Act  of  May  9,  1899  (Laws 
1899,  page  170),  which  makes  it  the  duty  of  the  courts  of  civil  appeals 
to  certify  a  question  to  this  court  when  there  is  a  conflict  between  the 
decision  of  the  court  and  another  Court  of  Civil  Appeals  upon  the 
point. 

We  will  state  the  substance  of  the  allegations  in  the  petition.  Yoa- 
cham, the  appellant  in  the  Court  of  Civil  Appeals  and  one  of  the 
■defendants  in  this  court,  brought  an  action  of  trespass  to  try  title 
against  the  appellees  therein,  the  relators  here,  to  recover  a  tract  of 
land.  The  appellant's  claim  was  that  the  land  had  been  vacant  unap- 
propriated public  domain  lying  between  two  appropriated  surveys, — 
namely,  the  C.  O'Connor  on  the  west  and  the  Henry  Billings  on  the 
east, — and  that  he  had  acquired  title  thereto  under  the  homestead  laws 
of  the  State.  The  appellees,  defendants  in  the  District  Court,  claimed, 
on  the  other  hand,  that  there  was  no  vacancy,  but  that  the  land  in  con- 
troversy lay  within  the  true  boundary  lines  of  the  O'Connor  survey, 
which  was  owned  by  them.  The  cause  was  tried  with  a  jury  and  the 
court,  among  others,  gave  the  following  charge:  "That  the  fact  that 
the  lines  and  comers  of  the  O'Connor  survey,  as  originally  run  and 
marked  upon  the  groxmd,  include  a  greater  or  less  quantity  of  land 
than  is  included  in  the  field  notes  of  the  patent,  becomes  wholly  imma- 
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terial  further  than  as  a  circumstance  to  be  considered  by  yon  for  what 
you  may  deem  the  same  worth  to  aid  you,  if  it  does  so,  in  connection 
with  all  the  evidence  in  the  case,  in  following  the  footsteps  of  the 
original  surveyor,  and  in  fixing  the  eastern  boundary  of  said  survey  as 
originally  located/'  The  jury  having  found  in  favor  of  the  defend- 
ants and  plaintiffs  having  appealed,  the  Court  of  Civil  Appeals  for  the 
Second  District  held  that  this  charge  was  reversible  error  and  reversed 
the  judgment  and  remanded  the  cause.  Thereupon  the  appellees  filed 
a  motion  for  a  rehearing,  pointed  out  that  the  decison  of  the  court 
upon  the  point  was  in  confiict  with  that  of  the  Court  of  Civil  Appeals 
for  the  First  Supreme  Judicial  District  in  the  case  of  Branch  v. 
Simons,  48  Southwestern  Eeporter,  40,  and  prayed  the  court  to  certify 
the  question  for  the  decison  of  this  court.  The  motion  was  overruled. 
The  respondents  demurred  to  the  petition,  and  answering,  denied 
that  theie  was  any  confiict  between  their  decision  and  that  of  the 
Court  of  Civil  Appeals  for  the  First  District  in  the  case  of  Branch  v. 
Simons,  and  claimed  that  if  such  confiict  existed,  it  had  been  settled 
by  the  cases  of  Scott  v.  Pettigrew,  72  Texas,  321,  and  Ayres  v.  Harris, 
77  Texas,  108. 

The  Act  of  May  9,  1899,  under  which  the  relators  claim  the  right 
to  have  the  question  certified  is  in  part  as  follows:  "That  if  in  any 
cause  that  is  now  pending  or  may  hereafter  be  pending  in  any  of  the 
courts  of  civil  appeals  of  the  several  supreme  judicial  districts  of  the 
State  of  Texas,  any  one  of  said  courts  may  arrive  at  an  opinion  in  the 
decision  of  any  of  said  causes  that  may  be  in  confiict  with  the  opinion 
heretofore  rendered,  or  hereafter  rendered,  by  some  other  Court  of  Civil 
Appeals  in  this  State  on  any  question  of  law,  and  said  Court  of  Civil 
Appeals  refuses  to  concur  with  the  opinion  so  rendered  by  said  other 
Court  of  Civil  Appeals,  it  shall  be  the  duty  of  said  court  failing  to 
concur  with  the  opinion  in  confiict  with  the  opinion  so  arrived  at  by 
said  court,  through  its  clerk,  to  transmit  the  question  of  law,  duly  cer- 
tified to,  involved  in  the  cause  wherein  said  confiict  of  opinion  has 
arisen,  together  with  the  record  in  said  cause,  to  the  Supreme  Court 
of  the  State  of  Texas  for  adjudication  by  said  Supreme  Court 
♦  ♦  *"  So  much  of  the  act  as  is  omitted  merely  prescribes  the 
procedure  in  the  Supreme  Court  and  in  the  Court  of  Civil  Appeals  after 
the  decision  of  the  former  court  has  been  certified,  and  it  is  imneces- 
sary  to  quote  it.  The  charge  which  was  held  not  to  be  reversible  error 
in  Branch  v.  Simons  reads  as  follows:  *^ou  are  instructed  that,  if 
there  is  any  excess  in  quantity  of  land  in  the  B.  J.  White  survey,  such 
excess  is  not  to  be  considered  by  the  jury,  whether  the  same  be  great 
or  small,  xmless  it  enables  or  assists  you  to  determine  the  true  location 
of  the  south  boundary  line  of  the  B.  J.  White  survey.  You  are 
required  to  find  the  true  location  of  the  line  of  the  survey  as  originally 
run  and  located  on  the  ground,  retracing  the  footsteps  wf  the  original 
surveyor;  and  it  does  not  matter  whether  a  greater  or  less  quantity 
of  land  than  called  for  in  the  grant  be  included  within  the  lines  as 
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originally  run/^  Is  there  a  conflict  between  the  ruling  in  the  case- 
out  of  which  this  proceeding  arose  and  that  of  the  Court  of  Civil 
Appeals  of  the  First  District  in  the  case  just  named?  The  charges 
in  the  two  cases  indicate^  as  do  the  opinions  of  the  two  courts^  that 
practically  the  same  issue  of  fact  was  presented  upon  the  trial  of  each 
of  the  cases.  It  appears  that  in  each  there  were  such  discrepancies  in 
the  calls  of  the  survey,  that  when  applied  to  the  ground,  it  became 
questionable  whether  the  calls  for  distance  were  correct  or  whether 
certain  lines  should  be  so  projected  as  to  conform  to  one  or  more  other 
calls  of  the  survey;  and  that  if  the  line  as  contended  for  by  one  party 
was  correct,  there  would  be  an  excess  in  the  survey,  whereas  if  that  con- 
tended for  by  the  other  was  the  true  boundary,  there  would  be  none. 
The  issue  in  the  two  cases  being  practically  the  same,  the  question  of 
conflict  of  decision  must  depend  upon  the  further  question,  whether  or 
not  each  of  the  two  charges  embodies  substantially  the  same  proposi- 
tion of  law.  We  think  this  latter  question  must  be  answered  in  the- 
aflBrmative.  A  careful  comparison  of  the  two  charges  satisfies  us  that 
there  is  no  substantial  reason  for  distinguishing  them  and  that  they 
mean  the  same  thing.  In  the  one,  the  jury  are  told  not  to  consider 
the  excess  unless  it  enabled  or  assisted  tiiem  in  determining  the  true 
location  of  the  line.  In  the  other,  they  are  instructed  that  the  matter 
of  the  excess  is  wholly  immaterial  further  than  as  a  circumstance  to 
aid  them,  if  it  does  so,  in  following  the  footsteps  of  the  surveyor,  etc 
Evidently  these  instructions  announce  the  same  proposition  of  law ; 
and  since  in  the  one  case  the  charge  was  held  correct  and  in  the  other 
erroneous,  there  is  a  conflict  in  the  two  decisions.  We  have  held  that 
in  order  to  give  this  court  jurisdiction  of  a  reversed  and  remanded 
case  on  the  ground  of  a  conflict  of  decisions,  there  must  be  a  well 
deflned  conflict  (Bassett  v.  Sherrod,  90  Texas,  32) ;  and  we  think  the 
same  rule  should  apply  to  the  construction  of  the  statute  which  requires, 
a  court  of  civil  appeals  to  certify  a  question  upon  which  its  opinion 
conflicts  with  that  of  another  court  of  civil  appeals.  But  it  appears 
from  what  we  have  already  said  that  the  opinion  in  the  case  out  of 
which  this  controversy  arose,  and  that  in  the  case  decided  by  the  Court 
of  Civil  Appeals  for  the  First  District  are  not  merely  iiJiarmonious 
but  are  sharply  in  conflict. 

But  it  is  urged  that  the  conflict  has  been  settled  by  the  Supreme 
Court  in  the  case  of  Scott  v.  Pettigrew,  supra.  In  the  case  of  Sullivan 
V.  Insurance  Company  (89  Texas,  665),  it  was  held  that  the  Supreme 
Court  was  without  jurisdiction  to  grant  a  writ  of  error  in  a  remanded 
case  upon  the  ground  that  the  decision  of  the  Court  of  Civil  Appeals 
had  overruled  the  decision  of  another  Court  of  Civil  Appeals,  where 
the  decision  of  such  another  court  had  itself  been  overruled  by  a  sub- 
sequent decision  of  the  Supreme  Court.  The  purpose  of  the  law  which 
gives  jurisdiction  to  the  Supreme  Court  in  case  the  decision  of  one 
Court  of  Civil  Appeals  overrules  another  was  to  settle  the  conflict,  and 
therefore  it  was  held  that  the  statute  did  not  apply  when  the  Supreme 
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Court  had  already  overruled  the  first  decision  and  had  settled  the 
question.  Here  we  have  a  different  ease.  The  decision  in  Scott  v. 
Pettigrew,  supra,  relied  upon  as  settling  the  conflict,  was  rendered 
long  before  that  in  Branch  v.  Simons,  which  is  claimed  to  be  and 
which  seems  to  be  in  conflict  with  it;  and  we  do  not  think  it  would 
do  to  say  that  a  decision  of  this  court  had  settled  a  conflict  which  arose 
after  it  was  rendered.  It  is  not  to  be  presumed  that  a  Court  of  Civil 
Appeals  will  lightly  disregard  a  ruling  of  this  court,  and  where  there 
is  a  subsequent  decision  of  two  courts  of  civil  appeals,  the  one  appar- 
ently in  conflict  with  such  ruling  and  the  other  conforming  to  it,  it 
ought  to  be  presumed  either  that  the  opinion  in  which  such  ruling 
is  announced  was  capable  of  two  constructions  or  that  some  subsequent 
decision  of  the  court  which  rendered  it  had  thrown  doubt  upon  its  cor- 
rectness. We  are  therefore  of  opinion  that  the  same  reason  exists  for 
settling  a  conflict  in  such  a  case  as  would  exist  in  a  case  where  the 
Supreme  Court  had  never  ruled  upon  the  point.  Besides,  it  is  difficult 
to  reconcile  the  decision  in  Ayres  v.  Harris,  supra,  with  that  of  the  same 
court  in  Scott  v.  Pettigrew.  At  all  events,  as  it  seems  to  us,  they  so 
involve  the  question  as  to  leave  the  courts  in  doubt  as  to  the  proper 
rule. 

It  is  contended  in  a  written  argument  on  behalf  of  the  defendant 
Yoacham  that  we  are  without  power  to  grant  a  writ  of  mandamus  in 
this  case.  The  Constitution,  as  amended  in  1891,  provides  that  "The 
Legislature  may  confer  original  jurisdiction  on  the  Supreme  Court  to 
issue  writs  of  quo  warranto  and  mandamus  in  such  cases  as  may  be' 
specified,  except  as  against  ^he  Governor  of  the  State.^*  Art.  5,  Sec.  3. 
Li  pursuance  of  this  provision,  article  946  of  the  Revised  Statutes 
prescribes  that  the  Supreme  Court,  or  any  justice  thereof,  shall  have 
power  to  issue  writs  of  habeas  corpus  as  may  be  pr^cribed  by  law; 
and  the  said  court,  or  the  justices  thereof,  may  issue  writs  of  manda- 
mus, procedendo,  certiorari,  and  all  writs  necessary  to  enforce  the  juris- 
diction of  said  court;  and  in  term  time  or  vacation,  may  issue  writs 
of  quo  warranto  or  mandamus  against  any  district  judge  or  officer  of 
the  State  government,  except  the  Governor  of  the  State.**  It  is  true, 
as  contended,  that  the  Legislature  has  not  conferred  power  upon  us  to 
grant  a  writ  of  error  in  the  original  case, — ^it  being  a  *1}oundary  case.*' 
We  so  held  when  a  writ  of  error  to  the  Court  of  Civil  Appeals  was 
applied  for  to  this  court  and  was  dismissed  by  us  for  want  of  jurisdic- 
tion. But  the  Act  of  May  9,  1899,  does  confer  upon  us  jurisdic- 
tion to  determine  a  question  properly  certified  under  that  act  and  makes 
it  the  duty  of  the  Court  of  Civil  Appeals  to  certify  the  question  pro- 
vided there  be  a  conflict  between  its  decision  and  that  of  another  Court 
of  Civil  Appeals.  If  the  Court  of  Civil  Appeals  decline  to  certify, 
then  the  only  method  by  which  we  can  enforce  the  jurisdiction  of  this 
court  to  decide  the  point  is  to  compel  the  performance  of  that  duty  by 
the  writ  of  mandamus.  Being  a  writ  necessary  to  enforce  our  jurisdic- 
tion, we  have  the  power  to  grant  it. 
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It  is  also  urged  in  argument  on  behalf  of  defendant  Yoacham  that 
the  petition  for  the  writ  of  mandamus  comes  too  late.  But  there  is 
no  statute  which  prescribes  in  express  terms  any  limitation  as  to  the 
time  in  which  a  writ  in  such  case  may  be  sued  out.  However,  we  are 
of  opinion  that,  of  necessity,  there  must  be  some  limitation  as  to  the 
time  in  which  the  writ  should  issue.  It  should  be  sued  out  in  a  reason- 
able time,  and  also  before  the  mandate  from  the  Court  of  Civil  Appeals 
has  issued,  or  while  it  is  within  the  power  of  that  court  to  recall  the 
mandate  in  case  it  has  been  sent  down.  We  are  not  prepared  to  hold 
that  the  writ  in  this  case  was  not  applied  for  in  a  reasonable  time; 
and  if,  for  any  reason,  the  Court  of  Civil  Appeals  has  lost  control  of 
the  mandate,  the  fact  is  not  alleged  in  the  answer. 

Our  conclusion  is  that  the  writ  as  prayed  for  should  be  awarded. 
But  the  respondents  have  expressed  a  willingness  to  certify  the  ques- 
tion in  case  we  should  hold  that  it  is  their  duty  to  do  so.  The  learned 
court  has  merely  reached  a  different  conclusion  from  that  reached  by 
us  upon  a  difficult  question  and  we  do  not  think  they  should  be  taxed 
ydih  any  part  of  the  costs  of  the  suit. 

Mandamus  awarded, — defendant  Yoacham  to  pay  the  costs  of  the  suit 


Laxeview  Ijand  Company  v.  San  Antonio  Traction  Company. 

No.  1068.    Decided  February  24,  1902. 

l.—Corporatioii— Contract— Permit  to  Do  Business. 

Corporations  created  in  other  States  may  purchase  land  or  personal  prop- 
erty in  Texas,  if  authorized  by  their  charters;  such  purchase,  if  made  outside 
the  State,  did  not  constitute  the  "transaction  of  business  within  the  State" 
prohibited,  save  after  obtaining  permit,  by  articles^  746,  746,  Revised  Statutes, 
nor  violate  any  law  of  Texas.     (P.  257.) 

It— Contract— Assignment. 

A  contract  by  a  street  railway  company  with  a  land  company,  to  operate  a 
line  of  street  railway  was  assignable  (Revised  Statutes,  article  ZOS) ;  and  a  pur- 
chaser from  the  land  company,  of  its  property  and  rights  under  such  contract, 
could  maintain  an  action  for  failure  to  so  operate  it.     (Pp.  257,  258.) 

8.— Case  Stated. 

A  land  company  created  by  the  State  of  Maine,'  having  obtained  permit  to 
•do  business  in  Texas  and  owning  and  developing  a  suburban  addition,  contracted 
with  another  company  to  build  and  operate  a  street  railway  line  thereto;  its 
property  and  contract  rights  were  acquired,  through  conveyances  made  in  the 
State  of  New  York,  by  another  Maine  corporation,  which  did  not  then  have, 
but  afterwards  obtained,  a  permit  to  do  business  in  Texas.  Held,  that  such 
assignee  could  maintain  suit  against  the  street  railway  company  for  its  failure 
to  operate  the  street  car  line  as  it  had  agreed.     (Pp.  253-258.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Fourth  Dis- 
trict, in  an  appeal  from  Bexar  County. 

James  Routledge,  William  Avhrey,  and  Keller  &  Williams,  tot  appel- 
lant.— ^The  statute  requiring  a  foreign  corporation  to  have  a  permit 
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before  transacting  business  within  the  State  applies  only  to  transactions 
within  this  State,  and  does  not  render  void  a  business  transaction  had 
between  said  foreign  corporation  and  an  individual  who  is  a  citizen  of 
another  State,  said  transaction  taking  place  entirely  in  another  state. 
Rev.  Stats.,  art  745,  746;  Security  Co.  v.  Bank,  57  S.  W.  Rep.,  23; 
RaUway  v.  Davis  54  S.  W.  Rep.,  383,  384;  Sullivan  v.  Sheehan,  89 
Fed.  Eep.,  247;  Brin  v.  Wachusetts,  43  S.  W.  Rep.,  295;  Scruggs  v. 
Mortgage  Co.,  16  S.  W.  Rep.,  565. 

Where  it  appears  that  the  original  party  to  the  contract  had  a  permit 
to  do  business  in  the  State  at  the  time  of  the  making  of  the  contract,  the 
statute  has  no  application  and  the  assignee  of  such  original  contract  may 
sue  thereon. 

The  inhibition  of  Revised  Statutes,  article  746,  only  applies  to  the 
transaction  of  business  in  the  State,  and  does  not  prevent  a  foreign 
corporation  from  enforcing  property  rights  which  it  had  acquired  by 
a  transaction  outside  of  the  State,  and  to  enforce  such  rights  by  a  suit 
it  is  not  required  to  obtain  a  permit  to  do  business  in  the  State.  Security 
Co.  V.  Bank,  67  S.  W.  Rep.,  23;  Sullivau  v.  Sheehan,  89  Fed.  Rep.,  247. 

Houston  Bros,  and  fi.  J.  Boyle,  for  appellee. — The  plaintiff,  a  foreign 
corporation,  can  not  maintain  its  suit  unless  it  pleads  and  proves  that 
at  the  time  the  contract  right  was  acquired  or  the  tort  or  wrong  com- 
mitted it  was  authorized  by  permit  to  do  business  in  the  State  of  Texas. 
Until  the  permit  was  obtained,  such  foreign  corporation  had  no  legal 
existence  in  the  eye  of  our  law,  and  the  permit  thereafter  had  does  not 
qualify  it  to  prosecute  for  antecedent  contract  rights  or  torts  thereto- 
fore committed.  The  authorization  by  permit  was  the  birth  of  the  cor- 
poration into  our  government,  and  theretofore  it  had  no  rights  and 
could  suffer  no  wrongs.  Laws  of  Texas,  1889,  pp.  87,  88;  Rev.  Stats.^ 
arts.  745,  746 ;  Taber  v.  Loan  Ass'n,  91  Texas,  94. 

Land  in  Texas  can  not  become  the  original  subject  of  interstate  com- 
merce. It  can  only  be  acquired  or  held  by  grace  of  our  laws,  aud  it  adds 
no  force  to  the  right  or  title  to  say  that  a  foreign  corporation,  without 
any  privileges  in  this  State,  stood  across  our  border  and  there  bought, 
held,  and  managed  lands  in  Texas. 

Where  there  is  no  privity  of  estate  between  the  contracting  parties, 
the  agreement  will  not  be  considered  as  a  covenant  running  with  the 
land,  and  the  assignee  will  not  be  bound  by,  nor  have  the  benefits  of,  any 
covenants  between  the  contracting  parties.  Spencer's  Case,  5  Coke,  16 ; 
1  Smith's  Lead.  Cases,  103 ;  2  Washb.  on  Real  Prop.,  3  ed.,  261-2 ;  Hurd 
V.  Curtis,  19  Pick.,  462 ;  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  135-6 ;  Ply- 
mouth  V.  Carver,  16  Pick.,  183 ;  Nalle  v.  Paggi,  9  S.  W.  Rep.,  205 ;  Rail- 
way V.  Smith,  72  Texas,  123. 

BROWN,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
Fourth  Supreme  Judicial  District  has  certified  to  this  court  the  follow- 
ing statement  and  question: 
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"Appellant  sued  the  San  Antonio  Street  Bailway  Company  to  re- 
cover damages  alleged  to  have  accrued  by  reason  of  the  breach  of  a 
certain  contract  in  which  said  street  railway  company  for  a  valuable 
consideration  had  bound  itself  to  construct  and  operate  a  line  of  street 
railway  from  San  Antonio  out  to  and  through  what  is  known  as  the 
Lakeview  addition,  a  tract  of  land  within  the  city  limits  then  owned 
by  the  New  England  Land  Company,  of  whom  appellant  was  the  vendee. 
It  was  alleged  in  an  amended  pleading,  that  during  the  pendency  of  the 
suit  the  charter  of  the  San  Antonio  Street  Bailway  Company  had  been 
forfeited  by  a  decree  of  court,  and  appellee  had  acquired  all  its  rights, 
property,  and  franchises,  and  assumed  the  payment  of  all  its  obligations 
and  performance  of  its  contracts.  Appellee  filed  a  general  demurrer 
and  special  exceptions.  The  court  sustained  the  general  demurrer 
and  two  of  the  special  exceptions,  and  appellant  having  declined  to 
amend,  the  cause  was  dismissed. 

'^t  was  alleged  in  the  petition  that  appellant  is  a  private  corporation 
duly  incorporated  under  the  laws  of  Maine,  on  November  20,  1893,  and 
that  a  duly  certified  copy  of  its  articles  of  incorporation  was  filed  in  the 
office  of  the  Secretary  of  State  of  the  State  of  Texas,  and  appellant  was 
granted  a  permit  to  do  business  in  the  State  of  Texas  on  January  28, 
1896.  It  was  further  alleged:  'That  the  New  England  Land  Com- 
pany was  incorporated  under  the  laws  of  the  State  of  Maine  on  or  about 
December  26,  1889,  and  duly  filed  with  the  Secretary  of  State  of  the 
State  of  Texas  a  duly  certified  copy  of  its  articles  of  incorporation,  and 
was  granted  a  permit  to  do  business  in  the  State  of  Texas  on,  to  wit, 
January  1,  1890. 

"  'That  plaintiff  herein  is  a  corporation  duly  organized  and  fully  au- 
thorized to  acquire  and  conduct  a  town  site  and  to  make  all  necessary 
contracts  for  ^e  improvement  or  bettering  of  the  same,  and  to  make 
contracts  for  the  purpose  of  improving  or  benefiting  the  said  property, 
by  the  construction  or  the  operation  of  a  street  railway  through  the 
same. 

"  'That  the  New  England  Land  Company  is  a  corporation  with  like 
powers.  That  on  or  about  December  28,  1893,  plaintiff  became  the  pur- 
chaser through  mesne  conveyances  from  the  New  England  Land  Com- 
pany, and  is  now  the  owner  of  all  of  Lake  View  and  Rosedale  Park,  save 
and  except  a  few  lots  that  had  been  sold  to  purchasers  by  the  New 
England  Company,  and  also  the  owner  of  Rosedale  Park  which  formed 
a  part  of  Lake  View  and  all  the  streets,  avenues,  reserves,  alleys,  parks, 
rights  of  way,  lakes,  lots,  and  blocks  into  which  said  Lake  View  and 
Rosedale  Park  had  been  divided,  and  in  addition  to  all  the  privileges, 
successions,  rights,  benefits,  contracts,  and  franchises  which  had  in  any 
way  accrued  to  the  New  England  Land  Company;  and  by  mesne  con- 
veyances became  the  holder  and  owner  of  the  contract  hereinbefore  de- 
scribed, and  entitled  to  all  of  its  benefits  and  all  the  rights  in  any  man- 
ner which  the  property  had  acquired.  That  the  immediate  grantor  of 
this  plaintiff  was  Glen  Raymond,  a  citizen  and  resident  of  the  State  of 
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New  York ;  that  the  contract  with  said  Glen  Baymond  for  the  purchase 
of  said  property  above  described  was  made  and  the  deed  therefor  ex- 
ecuted and  delivered  to  this  plaintiff  in  the  State  of  New  York;  and 
that  said  Olen  Baymoixd  derived  title  thereto  by  mesne  conveyance  from 
said  New  England  Land  Company.  That  the  plaintiff  did  not  transact 
any  business  in  the  State  of  Texas  or  exercise  its  corporate  functions  until 
long  after  it  acquired  said  property  as  aforesaid.' 
*TTie  contract  is  as  follows: 

*^  TThis  indenture  of  the  11th  day  of  August,  1890,  is  to  evidence  an 
agreement  made  between  the  San  Antonio  Street  Railway  Company,  a 
corporation  duly  authorized  under  the  laws  of  the  State  of  Texas,  here- 
inafter designated  as  the  railway  company,  and  the  New  England  Land 
Company,  a  corporation  duly  authorized  under  the  laws  of  the  State  of 
Maine,  hereinafter  designated  as  the  land  company;  witnesseth: 

"^Whereas,  the  land  company  desires  the  railway  company  to  con- 
struct and  operate  a  line  of  electric  street  railway  for  the  term  of  its 
charter  from  West  Commerce  street  via  said  Conmierce  street  to  Seven- 
teenth street,  thence  north  to  Zavala  street,  or  if  via  Zavala  street  to 
their  proper^  known  as  Lake  View ;  thence  from  Zavala  north  on  West 
Nineteenth  street  to  Woodbury  avenue;  thence  along  Woodbury  avenue 
to  West  Balknap  street;  thence  along  West  Balknap  street  to  Highland 
Park;  also  from  the  junction  of  West  Nineteenth  and  Zavala  streets  on 
Avon  street  and  across  lots  to  Bellevue  avenue.  The  equipment  of  said 
railway  to  be  equal  to  that  employed  on  its  other  lines  and  the  cars  to  be 
run  in  the  same  frequency  as  those  operated  upon  the  eastern  end  of 
West  Commerce  street. 

"  ^And  whereas,  the  railway  company  is  ready  to  undertake  the  con- 
struction and  operation  of  the  said  line  of  street  railway  now,  then,  in 
consideration  of  the  mutual  covenants  and  agreements  herein  contained 
to  be  kept  and  performed  by  the  parties  hereto  respectively,  it  is  mutually 
agreed  and  covenanted  as  follows: 

"  ^Article  I.  The  railway  company  agrees,  obligates,  and  binds  itself 
to  begin  the  construction  of  the  said  line  of  railway  as  hereinbefore 
mentioned  by  September  15th,  and  will  have  the  same  completed  by 
November  1,  1890,  and  thereafter  operate  the  same,  provided  that  they 
are  not  delayed  in  the  beginning  or  progress  of  the  work  by  municipal 
interference;  and  provided  further,  that  should  the  railway  company  be 
prevented  by  the  municipal  authorities  from  occupying  or  constructing 
the  said  line  of  railway  on  the  highways  mentioned,  in  that  event,  it 
shall  be  excused  from  the  performance  of  this  contract.  And  provided 
also,  that  the  acts  of  God  or  the  public  enemy  shall  excuse  it  from  the 
performance  of  this  contract  by  the  day  and  date  stipulated. 

"^Article  II.  The  land  company  agrees,  obligates,  and  binds  itself 
to  pay  therefor  the  following  considerations : 

"  'First.  Seventeen  thousand  five  hundred  ($17,500)  dollars  in  law- 
ful money  of  the  United  States,  to  be  paid  in  the  following  manner  : 
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"  Three  thoufeand  five  hundred  ($3500)  dollars  on  the  signing  of  this 
instrument : 

"Tour  thousand  three  hundred  and  seventy-five  ($4375)  dollars 
when  the  ties  to  be  used  in  the  construction  of  the  track  are  laid  on  the 
line  of  the  track : 

"Tour  thousand  three  hundred  and  seventy-five  ($4375)  dollars 
when  the  track  is  laid  and  the  necessary  and  convenient  poles  are  set : 

"  'Five  thousand  two  hundred  and  fifty  ($5250)  dollars  when  the  rail- 
way line  is  completed  and  has  been  in  operation  for  (20)  days.  ^Iso  a 
donation  of  a  certain  parcel  of  land  situated  near  the  property  known  as 
Lake  View,  lying  and  being  between  West  Commerce  street  and  Zavala 
street,  in  the  city  of  San  Antonio,  Texas,  and  known  as  Block  No.  163, 
in  range  4,  district  5  or  7,  containing  twenty-four  (24)  acres  or  more  of 
land,  less  one  acre,  which  said  one  acre  has  been  sold  to  one  Greorge  Lane. 

"  ^Also  four  hundred  and  fourteen  shares  (414)  of  the  capital  stock 
of  the  Cross  Town  Railway  Company,  the  same  being  a  controlling  inter- 
est in  the  Cross  Town  Railway  Company,  and  the  land  company  hereby 
guarantees  that  the  said  four  hundred  and  fourteen  shares  of  stock  are 
free  from  all  assessments  levied  to  date  by  said  Cross  Town  Railway 
Company,  and  also  that  there  is  no  bonded  or  other  indebtedness  of  any 
nature  against  the  said  Cross  Town  Railway  Company,  and  that  with 
the  delivery  of  the  said  four  himdred  and  fourteen  shares,  the  said  land 
company  agrees,  binds,  and  obligates  itself  to  deliver  to  the  railroad 
company  all  the  property,  real  or  personal,  of  the  said  Cross  Town  Rail- 
road Company  free  from  all  debts,  etc.,  together  with  all  books,  papers, 
contracts,  etc.  And  said  four  hundred  and  fourteen  shares  of  stock  in 
the  said  Cross  Town  Railway  Company  shall  be  delivered  to  the  railway 
company  when  the  third  cash  payment  herein  provided  for  shall  be  due. 

"'The  land  company  shall  furnish  simultaneously  with  the  signing 
of  this  instrument  a  bond  for  title  to  the  parcel  of  land  hereinbefore  re- 
ferred to  as  block  No.  163,  the  same  is  hereby  made  a  part  of  this  con- 
tract, conditioned,  that  after  twenty  (20)  days  operation  of  the  line  of 
street  railway  herein  contemplated,  it  will  make  good  and  sufficient  war- 
ranty deed  to  such  person  or  persons,  corporation  or  corporations,  as  the 
railway  company  may  desire. 

"'Article  III.  Should  the  land  company  at  any  time  after  six 
months  from  the  completion  of  the  line  of  railway  hereinbefore  men- 
tioned and  within  eighteen  months  (18)  thereof  desire  that  an  addi- 
tional line  of  railway  shall  be  operated  from  Highland  Park  upon 
Highland  avenue  to  Lake  View  avenue,  and  from  Lake  View  avenue  to 
Buckingham  road,  and  from  Buckingham  road  to  Bellevue  avenue  to  the 
junction  of  the  terminus  of  the  outlet  of  Avon  street,  the  railway  com- 
pany agrees  to  operate  the  said  additional  line;  provided  that  the  land 
company  shall  pay  for  all  material  work  for  the  entire  construction  as 
the  same  may  be  purchased  and  done  by  the  railway  company,  and  the 
railway  company  shall  have  the  right  to  do  the  work  add  select  and  con- 
tract for  the  material  and  equipment,  and  upon  completion  of  the  said 
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additional  line,  it  shall  be  the  exclusive  property  of  the  railway  com- 
pany/ 

"The  road  was  constructed  under  the  terms  of  the  contract  and  the 
amounts  were  paid,  but  in  July,  1894,  the  road  was  torn  up  and  discon- 
tinued and  damages  are  sought  for  such  breach  of  the  contract 

"Question.  When  appellant  bought  the  land  and  appurtenances  and 
above  contract  and  other  privileges  belonging  to  the  New  England  Land 
Company,  did  it  obtain  thereby  the  light  to  maintain  a  suit  for  damages 
for  any  breach  of  the  contract  that  would  have  been  held  by  its  vendor^ 
the  New  En^and  Company?*^ 

In  their  brief  accompanying  the  certificate  and  in  their  oral  argument 
before  the  court,  counsel  for  appellee  contended  that  the  contract  in 
question  was  not  such  as  would  "run  with  the  land,''  but  that  question 
is  not  submitted  by  the  Court  of  Civil  Appeals;  the  question  assumes 
that  the  appellant  bought  the  contract,  upon  which  fact  the  question  is 
based.  We  understand  that  the  question  submitted  involves  the  two  fol- 
lowing: 1.  Did  the  purchase  of  the  contract  by  a  foreign  corporation, 
before  it  procured  a  permit  to  do  business  in  Texas,  confer  upon  the  pur- 
chaser the  right  to  sue  for  damages  arising  out  of  the  breach  of  that  con- 
tract? 2.  Is  the  contract  such  as  by  law  may  be  assigned  so  as  to  give 
the  assignee  a  right  of  action  for  its  breach  ? 

There  is  no  law  in  Texas  which  prohibits  corporations  created  in  other 
States  to  purchase  and  hold  land  and  personal  property  in  this  State,  if 
authorized  by  their  charters  or  the  laws  under  which  they  were  created. 
The  charter  of  appellant  conferred  that  power;  therefore,  the  title  to 
the  land  and  contract  vested  in  appellant.  6  Thomp.  on  Corp.,  sec. 
7913.  The  purchase  in  this  case  was  made  outside  of  tiiis  State  and  did 
not  constitute  the  "transaction  of  business  within  the  State"  as  expressed 
in  articles  745,  746,  Eevised  Statutes.  Security  Co.  v.  Bank,  93  Texas, 
575.  The  purchase  of  the  land  and  contract  under  the  facts  alleged  did 
not  violate  any  law  of  Texas. 

Article  308,  Bevised  Statutes,  is  in  these  words :  "The  obligee  or  as- 
signee of  any  written  instrument  not  negotiable  by  the  law  merchant 
may  transfer  to  another  by  assignment  all  the  interest  he  may  have  in 
the  same.'*  The  contract  sued  upon  is  a  "written  instrument  not  nego- 
tiable by  the  law  merchant"  and  was  therefore  within  the  terms  of  the 
law.  The  statute  is  very  general,  but  a  proper  construction  would  limit 
it  so  as  not  to  include  the  classes  of  contracts  which  are  by  their  terms 
or  in  their  nature  not  assignable,  as  for  service  requiring  professional 
skiU  and  the  like.  La  Bue  v.  Grovezinger,  84  Cal.,  281 ;  18  Am.  St.  Bep., 
179.  There  is  nothing  in  this  contract  to  indicate  that  it  was  limited 
to  the  parties  making  it  either  by  its  terms  or  by  the  subject  matter  of 
the  contract,  the  character  of  the  thing  to  be  done,  nor  any  other  fact 
that  would  go  to  show  that  the  parties  intended  it  should  not  be  assigned. 
We  see  no  reason  why  the  obligations  of  this  contract  could  not  be  as 
well  performed  to  any  other  owner  of  the  lands  mentioned  as  to  the  orig- 
Vol.  LiXXXXV.  Supreme— 17 
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inal  land  company,  and  we  are  of  opinion  that  the  assignment  would  be 
effective  mider  the  general  rule,  independent  of  the  statute.  La  Rue  v. 
Qrovezinger,  supra;  The  Himrod  F.  Co.  v.  The  C.  &  M.  R.  R.  Co.,  22 
Ohio  St.,  451.  The  case  last  cited  was  very  much  like  this.  The  rail- 
road company  entered  into  a  contract  with  certain  persons  binding  itself 
to  grant  to  them  certain  privileges  in  freights  and  transportation  of  the 
products  of  their  furnace,  provided  the  obligees  would  construct  and  op- 
erate a  furnace  at  a  point  upon  the  line  of  railroad.  The  obligees  in  the 
bond  complied  with  the  terms  of  the  contract  and  then  assigned  it  and 
sold  the  furnace  property  to  the  plaintiff  in  that  suit.  The  railroad  com- 
pany declined  to  carry  out  the  terms  of  the  contract  and  the  suit  was 
instituted  to  recover  damages.  The  issue  was  made  that  the  contract 
was  personal  and  not  asignable,  but  the  Supreme  Court  of  Ohio  held  it 
to  be  assignable,  reversing  the  judgment  and  remanding  the  cause. 

We  answer,  the  purchase  of  the  contract,  together  with  the  lands,  in- 
vests the  appeUant  with  all  the  rights  which  the  original  obligee  in  tke 
bond  would  have  had  under  the  same  circumstances. 


Wesley  Peacock  v.  August  Limbubger  et  al. 

No.  1074.    Decided  February  27,  1902. 

1.— Liquor  Dealer's  Bond— Sale  to  Student— Knowledge. 

In  an  action  to  recover  on  a  liquor  dealer's  bond  under  the  Act  of  1S98 
(Revised  Statutes,  article  5060g)  for  selling  to  a  student  of  an  institution  of 
learning,  it  is  not  necessary  to  allege  or  prove  defendant's  knowledge  that  the 
purchaser  was  such  student,  nor  can  he  avoid  recovery  by  proving  his  ignor- 
ance of  such  fact.  (Pp.  260,  261.) 
8.— Error— Waiver— Amendment— Charge. 

Error  in  rulings  of  the  court  is  not  waived  by  amending  pleadings  or  intro- 
ducing evidence  to  conform  to  the  requirements  of  such  rulings,  nor  by  request- 
ing charges  necessary  to  properly  present  defendant's  case  under  the  view  of 
the  law  incorrectly  adopted  by  the  court.     (Pp.  261,  262.) 

8. — Same. 

Plaintiff  suing  to  recover  on  a  liquor  dealer's  bond  for  seUing  to  a  student, 
amended  by  alleging  defendant's  knowledge  of  that  fact,  in  order  to  meet  a 
ruling  on  demurrer  that  such  allegation  was  necessary,  and  introduced  evidence 
to  show  such  knowledge;  he  objected,  however,  to  defendant's  evidence  of  want 
of  such  knowledge,  as  immaterial,  and  asked  diarges  that  knowledge  was  not 
necessary  to  a  recovery;  but  also  asked  charges  as  to  circumstances  putting  on 
notice  as  equivalent  to  knowledge,  Held,  that  no  one  of  these  acts  estopped 
him  from  complaining  of  the  error,  nor  did  all  of  them  together.     (Pp.  259-262.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Fourth 
District,  in  an  appeal  from  Bexar  County. 

M,  W.  Davis  and  R,  P,  Ingrum,  for  appellant. — Defendant  was 
absolutely  liable  for  the  penalty  under  the  statute  if  he,  his  agents  or 
employes,  sold  beer  to  the  boys  while  they  were  students  of  an  insti- 
tution of  learning.    No  actual  notice  was  necessary  to  defendant  that 
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the  boys  were  students  of  an  institution  of  learning.  Circumstances 
that  would  have  put  an  ordinarily  prudent  man  on  notice  that  the 
boys  were  students  of  an  institution  of  learning  were  not  necessary  to 
make  defendant  liable  for  the  penalty  under  the  statute  if  he,  his  agents 
•or  employes,  sold  them  beer  while  they  were  such  students.  Rev. 
Stats.,  1895,  arts.  3380,  5060g;  Acts  of  1901,  p.  314;  McGuire  v.  Glass, 
15  S.  W.  Rep.,  127;  Maier  v.  State,  21  S.  W.  Rep.,  974;  State  v.  Meyer, 
23  S.  W.  Rep.,  427;  Daniels  v.  Grayson  College,  50  S.  W.  Rep^  205; 
McCoy  V.  Clark,  81  N.  W.  Rep.,  159;  Am.  and  Eng.  Enc.  of  Law,  2 
ed.,  p.  335,  and  authorities  there  cited. 

Wm.  Aubrey  and  J.  R.  Norton,  for  appellees. — ^A  party  amending  his 
pleading  to  conform  to  rulings  thereon,  waives  his  exceptions  to  such 
rulings.  Ware  v.  Griner,  26  S.  W.  Rep.,  898 ;  Elliott,  App.  Proc.,  sees. 
595,  83. 

Appellant  can  not  complain  of  an  erroneous  instruction  when  he 
requested  an  instruction  embodying  the  same  error,  though  his  request 
was  refused,  more  particularly  when  such  special  instruction  is  in 
accord  with  the  pleading  of  the  party  asking  the  same.  Railway  v. 
Sein,  33  S.  W.  Rep.,  558;  Ware  v.  Griner,  26  S.  W.  Rep.,  898. 

One  who  sells  beer  to  a  student  of  an  institution  of  learning  without 
notice  of  the  fact  that  such  person  is  a  student,  is  not  liable  for  the 
statutory  penalty.    Rev.  Stats.,  art.  3380 ;  Acts  27th  Leg.,  p.  314. 

Those  portions  of  the  statutes  prohibiting,  in  effect,  the  sale  of 
liquor  to  "students  of  institutions  of  learning,'^  deprive  the  citizens 
of  this  State  of  their  "equal  rights,  liberty,  property,  privileges,  and 
immunities,'*  deny  to  persons  within  the  jurisdiction  of  this  State 
the  equal  protection  of  the  laws,  and,  as  such,  are  in  violation  of  the 
provisions  of  the  Constitution  of  the  State  of  Texas  and  of  the  United 
States.  Const,  of  Texas,  art.  1,  sees.  3,  19;  Const,  of  U.  S.,  Amend- 
ments, arts.  5,  14 ;  Fletcher  v.  Peck,  6  Cranch,  135 ;  Dent  v.  West  Vir- 
ginia, 129  F.  S.,  114;  Railway  v.  Ellis,  165  U.  S.,  150;  AUgeyer  v. 
Louisiana,  65  U.  S.,  578;  United  States  v.  Joint  Traffic  Assn.,  171  U. 
S.,  505;  Addyson  P.  &  S.  Co.  v.  United  States,  175  U.  S.,  228;  Insur- 
ance Co.  V.  Smith,  41  S.  W.  Rep.,  684;  Wynehamer  v.  People,  13  N. 
Y.,  392. 

WILLIAMS,  Associate  Justice. — Certified  questions  from  Court  of 
Civil  Appeals  for  the  Fourth  District,  as  follows : 

*ln  October,  1900,  defendant  Limburger,  a  saloon  keeper  in  San  An- 
tonio, through  his  employes,  sold  beer  to  two  students  of  appellant's 
school  for  boys.  The  action  is  by  Peacock,  the  proprietor  of  said  institu- 
tion of  learning,  against  Limburger  and  the  sureties  on  his  liquor  deal- 
er's bond  which  was  in  force  and  conditioned  as  the  law  required  at 
that  time,  to  recover  the  penalty  of  $500  in  reference  to  each  of  said 
students^  upon  the  ground  of  their  being  at  the  time  students  of  his 
BchooL 
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*The  petition  did  not  allege  knowledge  on  the  part  of  Limburger  or 
his  employes  that  the  boys  were  students  of  an  institution  of  learning. 
A  special  demurrer  to  it  on  this  ground  was  sustained  and  plaintiff  then 
amended  by  trial  amendment  alleging  such  knowledge^  and  that  by  the 
exercise  pf  reasonable  diligence,  defendant  and  hie  employes  could  have* 
known  such  fact.  Upon  the  trial  plaintiff  introduced  testimony  of  cir- 
cumstances tending  to  show  notice  of  the  fact  that  one  of  the  boys,  Joe 
Speed,  was  a  student  of  an  institution  of  learning.  Plaintiff  objected 
to  defendant  proving  want  of  knowledge  of  such  fact  as  immaterial  and 
took  bills  of  exceptions  to  the  action  of  the  court  overruling  the  objec- 
tion. In  his  requests  for  charges,  plaintiff  asked  the  following  incon- 
sistent instructions,  one  of  which,  it  will  be  noticed,  was  in  accord  with 
the  theory  adopted  by  the  court  in  its  charges,  to  wit,  that  notice  was 
material  to  defendant's  liability. 

"  'Special  Charge  No.  1. — Gentlemen,  you  are  instructed  that  it  is  not 
necessary  that  plaintiff  should  know  that  Joe  Speed  and  John  Bivins 
were  students  of  Peacock's  School  for  Boys  to  entitle  plaintiff  to  recover, 
and  if  you  find  from  the  evidence  that  defendant,  August  Limburger,  his 
agents  or  employes,  sold  a  glass  of  beer  to  said  boys  on  or  about  the  date 
mentioned,  you  will  find  for  the  plaintiff. 

"'Special  Charge  No.  2. — (Jentlemen,  you  are  charged  that  if  there 
were  circtmistances  that  would  put  a  reasonably  prudent  man  on  notice 
that  either  Joe  Speed  or  John  Bivins  were  students  of  an  institution  of 
learning,  then  plaintiff  is  liable  for  selling  to  one  or  both  of  said  boys 
as  the  jury  may  find  from  evidence,  if  any,  that  said  sale,  if  any,  was 
made.' 

''Question  No.  1.  Was  plaintiff,  by  reason  of  the  fact  that  he  acqui- 
esced in  the  ruling  upon  the  demurrer  and  amended  accordingly,  and 
by  reason  of  the  fact  that  he  introduced  testimony  of  circumstances  to 
show  that  defendant  Limburger  or  his  employes  had  notice  that  one  of 
the  boys  was  a  student,  and  by  reason  of  his  having  requested  the  second 
charge  above  quoted,  or  by  reason  of  any  of  said  facts,  cut  off  from  com- 
plaining of  the  court's  trying  or  submitting  the  case  upon  the  theory  that 
knowledge  on  the  part  of  Limburger  or  his  employes  that  the  boys  were 
students  of  an  institution  of  learning  was  essential  to  defendants*  lia- 
bility? 

"Question  No.  2.  If  the  above  question  should  be  answered  in  the 
negative,  was  knowledge  of  Limburger  or  his  employes  of  such  fact 
material  to  defendants'  liability  on  the  bond  ? 

"As  bearing  on  the  first  question,  the  court  is  respectfully  referred  to 
certain  decisions :  Railway  v.  Fox,  53  N.  W.  Rep.,  260 ;  Healey  v.  Rupp, 
63  Pac.  Rep.,  319 ;  EUiotf  s  Appellate  Proc.,  sec.  683. 

"As  bearing  on  the  second  question:  State  v.  Donovan,  86  N.  W. 
Rep.,  709." 

The  second  question  may  more  conveniently  be  treated  first.  Our 
opinion  upon  it  is,  that,  imder  the  statute,  knowledge  of  Limburger  and 
his  employes  of  the  fact  that  the  parties  to  whom  the  beer  was  sold  were 
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etudents  of  an  institution  of  learning  was  not  material  to  Limburger's 
liability  on  the  bond. 

The  statute  in  force  when  the  sale  was  made  (Revised  Statutes^  article 
5060g;  Act  1893,  p.  179),  required  a  bond,  conditioned  that  the  dealer 
in  intoxicating  liquors,  etc.,  would  not  sell  the  same  to  any  person  under 
the  age  of  twenty-one  years,  or  to  a  student  of  any  institution  of  learn- 
ing, or  to  any  habitual  drunkard,  or  to  any  person,  after  having  been 
notified  as  prescribed;  that  he  would  not  adulterate  the  liquors  sold  by 
him  in  any  manner  by  mixing  the  same  with  any  drug;  and  that  he 
would  not  knowingly  sell  or  give  away  any  impure  or  adulterated  liquors 
of  any  kind.  The  other  conditions  need  not  be  noticed.  The  statute 
also  gave  to  any  person  aggrieved  by  the  violation  of  the  provisions  of  the 
bond  a  right  of  action  for  $500  as  liquidated  damages.  A  proviso  was 
to  the  effect  that  "where  the  sale  is  made  in  good  faith,  with  the  belief 
that  the  minor  was  of  age,  and  there  is  good  ground  for  such  belief,  that 
will  be  a  valid  defense  to  any  recovery  on  such  bond.^* 

The  Act  of  1887  contained  no  such  proviso,  and  under  its  provisions  it 
had  been  held  by  the  Court  of  Appeals — correctly,  we  think — ^that  a  sale 
of  liquor  to  a  minor  constituted  a  breach  of  the  bond  whether  the  seller 
knew  the  fact  of  minority  or  not.  The  reasons  for  the  decision  are  so 
fully  and  satisfactorily  stated  in  the  opinion  of  Judge  Willson  that  a 
reference  to  it  without  further  discussion  of  the  point  there  decided  is 
suflScient.  McQuire  v.  Glass,  15  S.  W.  Rep.,  127.  After  that  decision 
was  rendered,  the  statute  was  changed  by  the  insertion  of  the  proviso 
which  permits  the  seller  to  prove  as  a  defense  to  a  suit  for  selling  to  a 
minor,  that  he  believed  such  minor  to  be  of  age  where  there  was  good 
reason  for  such  belief;  but  this  provision  applies  only  in  suits  based  on 
sales  to  minors,  and  the  statute,  at  the  time  of  the  sale  in  question,  stood 
unchanged  in  its  provisions  concerning  sales  to  the  other  classes  of  per- 
sons named  in  the  condition  of  the  bond.  Students  of  institutions  of 
learning  are  not  necessarily  minors,  and  they  are  treated  in  the  statute 
as  a  distinct  class,  sales  to  whom  are  prohibited.  It  could  only  be  held 
that  knowledge  was  an  essential  element  in  suits  founded  on  sales  to  such 
students  by  adding  to  the  statute,  in  effect,  a  further  proviso.  This  the 
<x>urts  are  not  authorized  to  do.  Since  the  transaction  involved  in  this 
case,  a  further  similar  proviso  has  been  added  concerning  sales  to  ha- 
bitual drunkards,  and  this  indicates  the  legislative  construction  of  the 
^tute  as  it  previously  stood,  that  it  did  not  admit  such  a  defense.  Act 
1901,  p.  314. 

We  answer  the  first  question  in  the  negative. 

The  pleading,  as  amended,  simply  alleged  a  fact  which  it  was  im- 
necessary,  under  the  law,  for  plaintiff  to  prove  in  order  to  make  out  his 
case.  The  ruling  of  the  court  on  exceptions  did  not  change  the  rules  of 
law  by  which  his  right  was  ultimately  to  be  determined.  If  he  estab- 
lished all  facts  that  were  essential  to  a  recovery,  he  had  the  right  to 
judgment,  notwithstanding  the  amendment,  as  fully  as  if  his  original 
petition  had  contained  the  immaterial  allegation  and  he  had  failed  to 
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prove  it.  The  fact  that  he  endeavored  to  meet  the  views  of  the  trial 
court  and  to  prove  the  fact  held  to  be  necessary  did  not  estop  him  from 
rel3ring  on  the  legal  effect  of  the  facts  which  he  did  prove.  Nor  is  he 
estopped  by  the  special  charges  or  all  that  he  did,  as  set  out  in  the  cer- 
tificate, from  complaining  of  the  charge  of  the  court  requiring  proof  of 
an  imessential  fact.  If  he  established  all  other  facts,  the  result  of  the 
trial  is  that  he  is  denied  a  recovery  because  he  did  not  prove  that  which 
we  have  held  to  be  immaterial,  although  he  was  contending  throughout 
for  the  rule  which  is  now  laid  down.  The  court  having  held  and 
charged  that  proof  of  knowledge  was  necessary,  certainly  it  was  plain- 
tiff's right  to  have  the  jury  instructed  as  to  what  character  of  notice  or 
knowledge  was  sufficient ;  and  in  requesting  such  instruction,  he  did  not 
concede  the  proposition  that  knowledge  was  essential.  The  case  is  not 
one  in  which  the  party  has  involved  himself  in  inconsistent  positions,  nor 
one  in  which  he  has  misled  the  court  and  induced  the  error  of  which  he 
complains. 


MARCH,  1902. 


Poet  Worth  &  Denver  City  Railway  Cohbakt  v. 
B.  B.  Masterson  et  al. 

No.  1064.    Decided  March  6«  1902. 

1.— Live  Stock— Quarantine  Line— Federal  and  State  Regnlation. 

The  power  of  the  Live  Stock  Sanitary  Commission  of  Texas,  under  articles 
5043c,  5043k,  Revised  Statutes,  to  establish  a  quarantine  line  against  Texas 
or  splenetic  fever"  is  so  limited  as  to  require  them  to  conform  to  or  adopt  the 
quarantine  line  established  by  the  United  States  Department  of  Agriculture, 
and  their  action  in  establishing  a  different  line  is  invalid.     (Pp.  266,  267.) 

8. — Same— Carrier— Receiving  from  Connecting  Line. 

A  railway  company  is  not  justified  in  refusing  to  receive  and  transport 
cattle  over  its  line,  on  a  contract  of  through  shipment  made  by  another  road 
over  it  and  connecting  lines,  as  required  by  article  4535,  Revised  Statutes,  by 
the  fact  that  such  shipment  was  from  a  point  without  to  one  within  the  quar- 
antine lines  established  by  the  Texas  commission,  where  both  the  point  of 
shipment  and  of  destination  were  without  the  lines  established  by  the  federal 
authorities.     (Pp.  267,  268.) 

Questions  certified  from  the  Court  of  Civil  Appeals  foi  the  Second 
District,  in  an  appeal  from  Tarrant  County. 

Stanley,  Spoonts  £  Thompson,  for  appellant. — ^The  quarantine  line 
established  by  the  Texas  Live  Stock  Sanitary  Commission,  prohibiting 
these  cattle  from  being  transported  into  Baylor  Coimty  prior  to  Novem- 
ber 15,  1899,  was  authorized  by  the  law  of  Texas  and  a  valid  exercise  of 
its  police  power  and  of  the  power  conferred  by  law  on  said  commission. 
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It  being  the  manifest  active  duty  and  intention  of  the  State  Legisla- 
ture to  protect  all  the  cattle  of  this  State  from  contagion  and  destruc- 
tion by  splenetic  fever  and  to  place  that  duty  on  the  commission  and  to 
clothe  it  with  all  the  powers  necessary  to  discharge  that  sovereign  duty, 
it  is  unreasonable  to  suppose  that  the  State  abdicated  or  surrendered 
that  governmental  function  to  the  national  government  and  limited  the- 
powers  of  the  commission  to  the  perfunctory  duty  of  ascertaining  the 
location  of  the  national  line  and  adopting  it  as  the  State  quarantine  line,, 
and  leaving  vast  herds  south  of  the  national  line  wholly  exposed  and 
liable  to  be  destroyed. 

That  the  surrender  of  a  function  of  government  is  not  to  be  inferred, 
except  upon  the  clearest  expression  of  an  intent  to  do  so,  see  Wheeling 
Bridge  Co.  v.  Wheeling,  138  U.  S.,  287.  A  State  can  not  surrender  its 
police  power,  nor  can  the  nation  assume  it.  Beer  Co.  v.  Massachusetts^ 
97  U.  S.,  25 ;  Cooley  Const.  Lim.,  706.  Power  to  protect  life  and  prop- 
erty is  not  and  can  not  be  taken  away  by  national  law.  Railway  v.  Beck- 
witti,  129  U.  S.,  29.  Commerce  must  give  way  to  reasonable  police  reg- 
ulations.    License  Cases,  5  How.  (U.  S.),  504. 

To  conform  to  the  national  line  does  not,  in  the  sense  used,  mean  to 
adopt  it,  but  to  recognize  its  existence  to  the  full  extent  within  and  with- 
out the  State  and  to  obey  and  not  violate  it,  and  to  quarantine  against 
districts  and  counties  which  it  proclaims  infected,  and  for  the  same 
length  of  time,  by  same  character  of  regulation.  To  conform  is  to  be 
similar  in  import,  to  shape  in  accordance  with,  to  bring  into  harmony 
or  agreement  with;  to  conform  in  character.  Webster's  Diet.,  *'Con- 
form,'*  "Conformity.*' 

The  State  regulation  was  reasonable  and  necessary  to  protect  the  cat- 
tle and  range  in  Baylor  County  from  the  danger  of  infection  and  the 
spread  of  a  dangerous  and  deadly  disease,  which  danger  was  both  real 
and  apparent,  and  could  only  be  prevented  by  excluding  cattle  capable 
of  communicating  or  spreading  the  disease,  and  is  not  a  regulation  of 
commerce,  but  a  sanitary  law.  Pauperism,  crime  and  disease  are  not 
commerce,  but  are  incident,  and  the  State  may  lawfully  prevent  their 
importation,  although  it  incidentally  affects  commerce.  License  Cases, 
5  How.  (TJ.  S.),  604;  City  of  New  York  v.  Miln,  11  Pet.,  102;  Morgan 
V.  Louisiana,  118  U.  S.,  455 ;  Railway  v.  Beckwith,  129,  U.  S.,  29 ;  Coo- 
ley Const.  Lim.,  706. 

Said  quarantine  law  is  a  penal  sanitary  law,  and  although  appellant's 
line  did  not  enter  the  district  under  quarantine,  it  would  have  been 
guilty  of  violating  it  and  liable  to  penalties  if  it  had  accepted  the  cattle 
under  the  contract  for  carrying  them  into  said  district  or  in  any  way 
assisted  plaintiff  to  do  so  with  knowledge  of  the  fact  that  a  violation  of 
said  law  was  intended,  and  appellant  was  not  legally  compelled  to  be- 
come either  a  principal  or  an  accomplice  to  such  a  crime. 

That  intermediate  connecting  carriers  are  liable  to  punishment,  see 
1  Rapalje  Dig.  Ry.  Cases,  790,  citing  Railway  v.  Freeman,  L.  R.  12,  Q. 
B.  D.,  629 ;  53  L.  J.  M.  C,  79 ;  32  W.  R.,  830 ;  48  J.  P.,  660. 
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That  it  is  a  crime  to  violate,  or  attempt  to  violate  or  evade  the  quar- 
antine regulations  of  live  stock:  Penal  Code,  art.  824,  c,  d;  Penal 
Code,  ^^ Accomplice,"  art.  79. 

No  person  can  be  required  to  make  or  perform  a  contract  in  violation 
of  law  or  of  the  legal  rights  of  another. 

Whether  quarantine  law  was  valid  or  not,  plaintiff  and  appellant 
would  be  guilty  of  a  wrong  and  liable  to  damages  resulting  to  cattle 
owners  in  Baylor  County  for  carrying  or  assisting  to  carry  these  cattle 
there  with  notice  that  they  would  probably  communicate  or  cause  Texas 
fever  there.  Wintz  v.  Morrison,  17  Texas,  372 ;  Railway  vs.  Haber,  169 
U.  S.,  613;  Grimes  v.  Eddy,  126  Mo.,  168;  Kinnish  v.  Ball,  129  TJ.  S., 
217;  Hawks  v.  Locke,  139  Mass.,  205;  Mill  v.  RaUway,  41  N.  Y.,  619; 
Hite  V.  Blandf ord,  45  111.,  9 ;  Cooley  on  Torts,  2  ed.,  724. 

W.  P.  McLean  and  D.  W.  Humphreys,  for  appellee  Masterson. — ^The 
Sanitary  Commission  can  establish  no  quarantine  line  against  Texas  or 
splenetic  fever,  unless  the  same  **is  so  fixed  as  to  conform  to  the  Fed- 
eral quarantine  established,  or  that  may  be  established,  by  the  United 
States  Department  of  Agriculture.**  The  law  also  makes  it  the  duty 
of  the  Sanitary  Commission  of  Texas  to  establish  rules  and  regulations 
against  Texas,  or  splenetic  fever,  only  by  joint  co-operation  with  quar- 
antine oflBcers  of  other  State  and  Territories  and  with  the  Secretary  of 
Agriculture  of  the  United  States.  The  question  involved  in  this  case 
is  not  the  right  of  the  State  to  make  its  own  quarantine  rules,  but  it  is 
rather  the  power  of  the  Sanitary  Commission  to  establish  lines  without 
authority  of  the  State  and  contrary  to  the  law  creating  and  prescribing 
the  duties  and  powers  of  said  commission: 

N.  E.  LoBsiier  and  (7.  M.  Templeton,  for  Southern  Railway  Com- 
pany, appellee. 

BROWN,  Associate  Justice. — ^The  Court  of  Civil  Appeals  for  the 
Second  Supreme  Judicial  District  has  certified  to  this  court  the  follow- 
ing statement  and  question : 

'^he  above  styled  case  is  pending  before  us  on  an  appeal  from  a  judg- 
ment in  favor  of  appellee  and  against  appellant  for  damages  because  of 
its  refusal  to  receive  and  transport  two  cars  of  cattle  shipped  from 
Leighton,  Ala.,  on  a  through  bill  of  lading  to  Seymour,  Baylor  County, 
Texas,  made  by  the  Southern  Railway  Company.  The  cattle  were 
(hauled  over  the  Southern  Railway  and  connecting  lines  to  Port  Worth, 
«nd  were  there  tendered  to  appellant  by  the  Cotton  Belt  Railway  (which 
Toad  hauled  them  into  Port  Worth)  to  be  carried  and  delivered  to  ap- 
pellant's next  connecting  line  of  ridlroad  in  the  direction  of  said  place 
of  destination.  Appellant's  line  of  railroad  connected  with  the  Wichita 
Valley  Railroad  at  Wichita  Falls,  and  the  latter  is  the  only  railroad  run- 
ning to  Seymour.  It  was  an  independent  line  of  railroad.  In  carry- 
ing said  cattle  en  route  to  Seymour,  appellant  would  necessarily  have 
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deliyered  or  tendered  them  to  said  Wichita  Valley  Railway  at  Wichita 
Falls.  On  being  tendered  the  cattle  at  Fort  Worth  by  the  Cotton  Belt 
Railroad,  appellant  refused  to  receive  them  on  the  ground  that  there 
was  in  force  a  quarantine  line  against  Texas  fever  established  by  the 
Live  Stock  Sanitary  Commission  of  Texas,  which  quarantine  was  fixed 
along  the  east  line  of  Baylor  County  and  lay  between  Wichita  Falls  and 
Seymour.  Appellant^s  Ihie  of  railroad  between  Fort  Worth  and  Wich- 
ita Falls  did  not  cross  said  quarantine  line,  nor  in  anywise  infringe  on 
tiie  same.  Appellant  proposed  to  receive  said  cattle  from  its  said  con- 
necting line,  the  Cotton  Belt  Railroad,  and  to  carry  them  to  Wichita 
Falls,  under  a  new  contract  by  which  the  cattle  were  to  be  consigned  to 
the  owner  at  Wichita  Falls,  but  refused  to  receive  them  under  the 
through  bill  of  lading  and  refused  to  receive  them  to  be  carried  to  its 
connecting  line  at  Wichita  FaUs.  Appellee  declined  to  make  a  new  con- 
tract as  proposed  by  appellant.  The  cattle  were  unloaded  by  the  Cotton 
Belt  at  Fort  Worth  in  consequence  of  the  refusal  of  appellant  to  receive 
them  and  were  sold  by  the  latter  company  as  provided  by  law. 

''At  the  time  referred  to,  there  was  established  and  in  existence  an- 
other quarantine  line  against  Texas  fever  by  authority  of  the  Secretary 
of  Agriculture  of  the  United  States,  which  was  west  of  Baylor  County, 
and  which  was  not  crossed  by  the  railroad  in  going  from  Fort  Worth  or 
Wichita  FaUs  to  Seymour.  The  difference  between  the  said  two  quar- 
antine lines  was  that  the  State  quarantine  line  placed  Archer,  Throck- 
morton, and  Baylor  counties  in  the  protected  territory  and  the  national 
line  left  them  on  the  outside  of  Tsaid  protected  territory.  The  restric- 
tions and  r^ulations  pertaining  to  each  line  prohibited  the  transporta- 
tion of  cattle  from  territory  south  and  east  of  the  respective  lines  to  ter- 
ritory north  and  west  of  said  lines.  Each  of  said  lines  provided  alone 
^igainst  Texas  or  splenetic  fever.  Appellee  Masterson's  ranch  was  west 
and  noTth  of  the  Federal  line  and  in  King  County.  Seymour  was  the 
nearest  railroad  station  to  said  ranch. 

"Appellant  was  not  a  party  to  the  contract  of  shipment  and  was  only 
liable,  if  at  all,  by  reason  of  being  an  intermediate  connecting  line  in  the 
chain  of  railroads  between  the  initial  and  terminal  points  of  said  haul. 
Article  4535,  Revised  Statutes  of  Texas,  1895,  provides  in  substance  that 
every  railroad  in  this  State  must  receive  freight  from  connecting  lines 
when  tendered  and  transport  the  same  to  destination  if  on  its  line,  and 
if  beyond  its  line,  to  the  next  connecting  line.  Assuming  that  this  stat- 
ute applied  to  the  transaction  under  consideration,  unless  an  exception 
existed  in  the  fact  that  the  State  quarantine  line  against  splenetic  fever 
qr  Texas  fever  justified  the  refusal  to  receive  the  shipment  when  ten- 
dered to  appellant  at  Fort  Worth,  the  question  arose  as  to  the  validity 
of  the  State  line,  and  if  valid,  whether  the  appellant  was  justified  in  its 
refusal  to  take  the  shipment  in  view  of  the  fact  that  the  quarantine  line 
was  located  beyond  its  haul  of  the  same. 

'TPhe  evidence  in  the  record  shows  that  Masterson,  before  purchasing 
the  cattle,  made  inquiry  of  the  Southern  Railway  Company  at  Leighton 
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as  to  whether  there  were  any  quarantine  restrictions  in  the  way  of  ship- 
ping them  through  to  Seymour.  He  purchased  the  cattle  upon  the  as- 
surance of  said  company  that  there  was  no  quarantine  line  to  prevent 
the  cattle  being  carried  directly  through  to  Seymour.  He  brought  this 
action  against  the  Southern  Railway  Company  and  the  Cotton  Belt  for 
his  damages,  alleging  substantially  a  breach  of  warranty  on  the  part  of 
the  Southern  Bailway  because  of  stoppage  of  the  shipment  on  account 
of  the  quarantine.  These  defendants  impleaded  appellant  as  a  party  de- 
fendant, alleging  that  its  refusal  to  receive  the  cattle  was  illegal,  be- 
cause the  ground  of  refusal,  to  wit,  the  said  State  quarantine  line,  was  in- 
suflScient,  because  the  State  Sanitary  Commission  had  no  authority  to 
establish  said  line  east  of  Baylor  County,  it  being  different  from  the  na- 
tional line.  Second,  because,  if  valid,  appellant  could  have  carried  the 
cattle  to  the  next  connecting  line  en  route  to  destination  without  in 
anywise  violating  said  quarantine.  These  two  defendants  prayed  for 
judgment  over  against  appellant  for  whatever  sums  plaintiff  might  re- 
cover against  them.  Plaintiff,  by  supplemental  petition,  adopted  that 
part  of  said  two  defendants^  answers  and  prayed  in  the  alternative 
against  the  Southern  and  Cotton  Belt  railways  for  his  damage,  if  there 
existed  a  legal  quarantine;  and,  if  not,  then  against  appellant  for  his 
damages. 

^The  foregoing  facts  and  issues  rendered  the  validity  or  invalidity  of 
the  said  State  quarantine  line  the  controlling  question  as  to  the  liability 
of  appellant. 

"It  becomes  material  in  determining  the  question  of  the  validity  of 
that  line  to  decide  whether  the  power  conferred  in  article  5043c,  Be- 
vised  Statutes  1895,  upon  the  Live  Stock  Sanitary  Commission  of  Texas,, 
to  protect  the  domestic  animals  of  this  State  from  contagious  or  infec- 
tious diseases  of  a  malignant  character,  is  limited  by  article  5043k,  re- 
quiring conformity  with  the  Federal  line,  in  establishing  a  quarantine 
line  against  Texas  or  splenetic  fever  only.  Under  the  articles  named^ 
has  the  State  Commission  power  or  authority  to  establish  a  quarantine 
line  against  Texas  or  splenetic  fever  different  in  its  location  from  the 
one  established  by  the  National  authorities  against  Texas  or  splenetic 
fever?  And  was  the  quarantine  line  established  by  the  State  authori- 
ties east  of  Baylor  County  void  because  of  a  want  of  authority  to  make 
said  line?  Do  articles  5043c  and  5043k  prohibit  the  State  Commission 
from  making  a  quarantine  line  against  Texas  or  splenetic  fever  different 
in  respect  to  its  location  from  that  established  by  the  Secretary  of  Agri- 
culture against  Texas  or  splenetic  fever?  And  in  this  case  was  appel- 
lant warranted  and  justified  in  its  refusal  to  receive  and  carry  said  ship- 
ment to  its  next  connecting  line  en  route  to  Seymour?*' 

The  articles  of  the  Revised  Statutes  referred  to  in  the  question  read- 
as  follows: 

"Art.  5043c.  It  shall  be  the  duty  of  the  commission  provided  for  in 
article  5043a  to  protect  the  domestic  animals  of  this  State  from  all  con- 
tagious or  infectious  diseases  of  a  malignant  character>  .whether  said  dis- 
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eases  exist  in  Texas  or  elsewhere;  and  for  this  purpose  they  are  hereby 
authorized  and  empowered  to  establish,  maintain,  and  enforce  such  quar- 
antine lines  and  sanitary  rules  and  regulations  as  they  may  deem  neces- 
sary. It  shall  also  be  the  duty  of  said  commission  to  co-operate  with 
live  stock  quarantine  commissioners  and  oflScers  of  other  States  and  Ter- 
ritories, and  with  the  United  States  Secretary  of  Agriculture,  in  estab- 
lishing such  interstate  quarantine  lines,  rules,  and  regulations  as  shall 
best  protect  the  live  stock  industry  of  this  State  against  Texas  or  sple- 
netic fever,'*  etc. 

"Art.  5043k.  Any  quarantine  line  that  may  be  fixed  by  the  Live 
Stock  Sanitary  Commission  against  Texas,  or  splenetic  fever,  shall  be  so 
fixed  as  to  conform  to  the  Federal  quarantine  line  established,  or  that 
may  be  established,  by  the  United  States  Department  of  Agriculture.*' 

By  the  first  quoted  article,  the  commission  was  directed  to  co-operate 
with  the  ^TJnited  States  Secretary  of  Agriculture,'*  but  after  four  years' 
experience  that  law  was  changed  by  the  enactment  of  article  5043k, 
whereby  the  power  of  the  commission  to  establish  a  quarantine  line 
against  "Texas  or  splenetic  fever"  is  limited  to  "conformity"  with  the 
line  established  or  to  be  established  by  the  "Department  of  Agricidture 
for  the  United  States."  It  was  the  intention  of  the  Legislature,  in  the 
enactment  of  article  5043k,  to  take  from  the  commission  discretion  in 
fixing  a  quarantine  line  against  Texas  or  splenetic  fever  and  to  require 
the  commission  to  adopt  the  line  then  established  or  which  might  there- 
after be  established  by  the  Department  of  Agriculture  of  the  United 
States.  The  word  "conform"  was  used  in  the  sense  of  "comply  with," 
"adopt."  The  purpose  was  to  make  one  line.  We  can  not  conceive  how 
the  commission  could  so  fix  the  line  as  to  conform  to  a  line  established 
by  the  *TTnited  States  Department  of  Agriculture"  except  by  adopting 
the  latter  line.  If  this  was  not  the  intention,  why  require  conformity 
to  lines  which  might  thereafter  be  fixed  by  oflScers  of  the  United  States  ? 

We  answer:  The  line  established  by  the  commission  of  Texas  not 
being  in  conformity  with  the  line  established  by  the  Department  of  Ag- 
riculture of  the  United  States  as  quarantine  against  ^Texas  or  splenetic 
fever,"  was  without  authority  of  law  and  void. 

Article  4535,  Bevised  Statutes,  provides:  "All  railway  companies 
doing  business  in  this  State  shall  be  and  they  are  hereby  required  to  re- 
ceive from  all  other  railway  companies  with  which  they  may  connect  at 
the  State  line  of  this  State,  or  at  any  place  within  this  State,  or  at  any 
or  all  places  where  they  may  cross  the  line  of  any  other  railway  doing 
business  or  operating  a  line  of  railway  in  this  State,  aU  freights  and  pas- 
sengers coming  to  it  from  such  connecting  line  and  destined  to  points  on 
its  line,  or  to  points  beyond  its  line  or  any  other  line  of  railway  with 
which  said  line  may  connect  or  cross,  and  shall  transport  the  same  over 
its  said  line  to  destination,  if  on  its  line,  or  to  the  next  connecting  or 
cross  line  in  the  direction  of  destination,  if  beyond  its  line,  without  de- 
lay or  discrimination  in  favor  of  or  against  the  line  from  which  such 
freight  or  passengers  are  received,"  etc.    By  the  terms  of  this  statute. 
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the  appellant  was  required  to  receive  the  cattle  from  the  Cotton  Belt 
Eailroad  and  to  carry  them  to  the  connecting  line  at  Wichita'  Falls, 
which  would  have  been  required  to  receive  the  cattle  from  the  appellant. 

We  answer  further :  The  existence  of  the  quarantine  line  established 
by  the  sanitary  commission  of  Texas  afforded  no  justification  to  the  ap- 
pellant for  refusing  to  receive  and  carry  the  cattle  of  the  appellee  to 
Wichita  Falls. 

We,  however,  do  not  intend  to  intimate  that  if  that  line  had  been 
valid,  its  existence  would  have  excused  the  refusal  to  carry  the  cattle  to 
a  point  not  within  the  forbidden  territory.  That  question  is  not  cer- 
tified. 


City  of  Dallas  et  al.  v.  Daixas  Consolidatbd  Eleotbio 
Street  Railway. 

No.  1080.    Decided  March  6,  1902. 

I.— Tazatioii— FranchiM— Cam  Limited. 

Decision  in  State  v.  Austin  &  Northwestern  RaUway  Co.,  94  Texas,  630,  lim- 
ited and  distinguished.     (P.  274.) 

S.— City  Charter— Franchise  Tax. 

Under  section  118  of  its  special  charter,  the  city  of  Dallas  has  power  to  tax 
the  franchises  of  a  street  railway  company,  whether  as  part  of  its  tangible  prop- 
erty, or  separately,  and  section  134  of  the  charter  does  not  require  such  assess- 
ment to  conform  to  the  law  for  assessing  State  taxes.     (Pp.  275.) 

8. — Same— Statutory  Construction- Peimission  or  Command. 

Though  words  of  permission,  and  not  of  command,  may,  when  used  with 
reference  to  the  duties  of  a  public  officer,  imply  a  duty  and  make  the  law 
mandatory,  such  construction  will  be  ffoverned  by  the  intent  of  the  Leg^lature 
as  deducible  from  the  nature  and  subject  matter  of  the  statute,  its  context, 
and  other  laws  referred  to  therein.     (Pp.  275,  276.) 

4. — Same. 

An  authority  conferred  on  a  city  council  to  assess  corporate  property  and 
shares  as  same  are  or  may  be  assessed  by  State  law,  will  not  resect  their 
power  to  the  manner  prescribed  for  the  State,  where  a  subsequent  section 
of  the  charter  gives  the  council  control  over  the  manner  of  assessment.  (P^. 
276,  277.) 

41.— Same. 

The  authority  given  by  section  134  of  the  charter  of  the  dty  of  Dallas 
to  assess  corporate  property  and  shares  as  same  are  or  may  be  assessed  by 
State  law,  applies  only  to  corporations  subject  to  special  requirements  by 
tiie  State  as  to  the  mode  of  assessing  their  assets.     (Pp.  276,  277.) 

6— Corporatioii— Ordinance— Annual  Payment-— Franchise  Tax. 

The  requirement  of  the  payment  of  a  fixed  annual  charge  or  bonus  to  the 
city,  by  ordinance  granting  to  a  street  railway  company  the  right  to  use  public 
streets,  will  not  preclude  the  dty  from  imposing  an  ad  valorem  tax  on  such 
franchise  as  property  of  the  corporation;  but  the  condition  is  to  be  considered 
in  determining  the  value  of  the  franchise.     (Pp.  277,  278.) 

7. — Same. 

Where  the  right  to  use  streets  was  granted  a  corporation  on  condition 
of  payment  of  an  annual  sum  described  in  the  ordinance  as  a  franchise  tax, 
this  will  not  prevent  the  imposition  of  an  ad  velorem  tax  on  the  value  (bur- 
dened by  such  condition)  of  the  franchise;  it  was  beyond  the  power  of  the  dty 
to  contract  for  commutation  of  taxes  legally  assessable.     (P.  278.) 
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8.— PiACtice  in  Supreme  Court 

Errors  not  assigned  in  the  Court  of  Civil  Appeals  will  not  be  considered 
by  the  Supreme  Court.     (P.  278.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  upon 
error  from  Dallas  County. 

The  street  railway  sued,  seeking  to  enjoin  the  collection  of  a  franchise 
tax  by  the  city,  which  reconvened  to  recover  the  tax,  and  had  judgment 
therefor,  with  dissolution  of  the  temporary  injunction.  The  company 
prosecuted  writ  of  error  and  obtained  reversal  with  rendition  of  judg- 
ment in  its  favor.  The  city  then  secured  writ  of  error  from  Supreme 
Court 

W.  T.  Henry  and  J.  J,  Collins,  for  plaintiff  in  error. — ^The  court 
erred  in  holding  that  the  franchise  sought  to  be  taxed  in  this  cause  was 
a  part  of  the  real  estate  of  the  defendant  in  error  and  not  subject  to  a 
separate  tax.  The  court  erred  in  not  holding  that  the  franchise  sought 
to  be  taxed  in  this  cause  was  a  special  privilege  emanating  from  the 
government  and  not  a  matter  of  common  right  to  citizens  of  the  county 
generally,  and  consequently  taxable  separately  from  the  real  estate  of  the 
defendant  in  error.  Sayles^  Civ.  Stats-,  arts.  6076,  subdiv.  38,  6118, 
subdiv.  43,  5064,  subdiv.  ^Terson^*;  Charter  of  Dallas  (Special  Laws  of 
1897)  sees.  118,  125,  131,  133,  134;  State  v.  Railway,  94  Texas,  630; 
Bank  v.  Penno,  8  Wall.,  547 ;  State  Eailroad  Tax  Cases,  92  tJ.  S.,  603 ; 
Bridge  Co.  v.  Kentucky,  166  U.  S.,  163;  City  Water  Co.  v.  State,  88 
Texas,  600;  Threadgill  v.  Pumphrey,  87  Texas,  573;  Cooley  on  Tax., 
383. 

The  Court  of  Criminal  Appe^s  erred  in  holding  that  the  payment 
to  the  city  of  Dallas  of  a  fixed  bonus,  not  regulated  by  the  value  of  the 
franchise,  for  such  franchise,  in  any  manner  affected  the  right  and  obli- 
gation of  the  city  of  Dallas  to  levy  and  colect  an  ad  valorem  tax  upon  the 
franchise  of  the  plaintiff  in  error  to  operate  and  maintain  lines  of 
street  railway  over  the  public  streets  of  the  city.  City  of  Austin  v. 
Austin  Gas  Co.,  69  Texas,  180;  Altgeld  v.  City  of  San  Antonio,  81 
Texas,  436 ;  Erie  Eailway  v.  Pennsylvania,  21  Wall.,  492 ;  Street  Rail- 
way V.  Bellevue,  49  S.  W.  Rep.,  23 ;  City  of  New  Orleans  v.  Railway, 
21  Am.  St.  Rep.,  365. 

The  law  requires  the  assessment  for  taxation  of  franchises,  and  the 
right  to  maintain  and  operate  lines  of  street  railway  over  the  public 
streets  of  a  city,  vested  in  a  corporation  by  special  grant  of  the  city 
council^  is  such  a  franchise  as  the  law  contemplates.  A  franchise  is 
incorporeal  personal  property,  and  subject  to  taxation.  Bank  v.  Fenno, 
8  Wall.,  547 ;  State  Railroad  Tax  Cases,  92  TJ.  S.,  603 ;  Bridge  Co.  v. 
Kentucky,  166  U.  S.,  153;  Express  Co.  v.  Auditor,  166  U.  S.,  185; 
County  of  Galveston  v.  Galveston  Wharf  Co.,  72  Texas,  557;  Spring 
Valley  W.  W.  Co.  v.  Schlottler,  62  Cal.,  112;  Cooley  on  Tax.,  383;  25 
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Am.  and  Eng.  Enc.  of  Law,  33 ;  Const,  of  Texas,  art  8,  sees.  1,  2,  4,  6, 
17;  Sayles'  Civil  Stats.,  arts  5061,  5064,  subdiv.  "person;''  5076,  subdiv. 
38;  5118,  subdiv.  43;  Charter  of  City  of  Dallas  (Spec.  Laws  of  1897), 
sees.  118,  125,  131,  133,  134.  Distinction  between  franchises  of  cor- 
porate existence  and  special  privileges  or  easements  constituting  fran- 
chises: State  V.  Railway,  62  S.  W.  Rep.,  1050;  Street  Railway  v.  Com- 
mon Council,  85  N.  W.  Rep.,  96;  City  Water  Co.  v.  State,  88  Texas, 
600;  Threadgill  v.  Pumphrey,  87  Texas,  573;  2  Mora,  on  Priv.  Corp., 
sec.  923;  Bank  v.  Earl,  13  Pet.,  575. 

The  method  of  taxation  is  a  matter  vested  solely  in  the  legislative 
discretion,  and  the  law  provides  a  safe  method  for  ascertaining  the  value 
of  franchises  for  ad  valorem  taxation  by  allowing  the  owner  to  render 
his  property  at  its  correct  value,  and  upon  his  failure  to  render,  provides 
an  eflBcient  system  for  the  determination  of  its  value.  Porter. v.  Rail- 
way, 76  111.,  561 ;  Delaware  Railroad  Tax  Case,  18  Wall.,  206 ;  Cooley  on 
Tax.,  412,  422;  State  v.  Anderson,  63  N.  W.  Rep.,  746;  Street  Railway 
V.  Common  Council,  85  N.  W.  Rep.,  96;  Telegraph  Co.  v.  State,  62 
Texas,  635. 

A  franchise  granted  by  a  city  council  to  maintain  and  operate  a  line 
of  street  railway  over  the  public  streets  of  the  city  has  nothing  to  do 
vrith  real  estate,  and  could  not  be  termed  a  right  or  privilege  belonging 
or  in  any  way  appertaining  thereto.  County  of  Galveston  v.  Galveston 
Wharf  Co.,  72  Texas,  557;  Street  Railway  v.  Ciiy  of  Bellevue,  49  S.  W. 
Rep.,  23 ;  Cooley  on  Tax.,  383. 

Wood  &  Hudson,  for  defendant  in  error. — ^There  is  no  law  of  Texas 
making  the  "franchise  to  operate  and  maintain  lines  of  street  railway 
over  certain  streets,''  or  "the  intangible  properties,  good  will,  earning 
capacity,  privileges  and  rights,"  the  subject  of  taxation,  or  providing 
any  method  for  their  assessment  and  valuation,  for  taxation.  Certainly 
none  authorizing  their  assessment  and  valuation  separate  and  apart 
from  the  company's  tangible  properties.  Const,  of  Texas,  art  8;  Rev. 
Stats.,  arts.  5061,  5062,  5232a,  5063,  5064,  5076,  5084,  5088,  5243i. 

The  property  on  which  the  tax  is  sought  to  be  recovered  does  not  fall 
within  the  designation  of  real,  personal,  or  mixed  property,  as  designated 
and  described  by  the  law  of  the  State  of  Texas.  See  authorities,  supra, 
especially  arts.  5061,  5062  and  5063. 

The  power  to  tax  being  purely  legislative,  there  must  be  distinct 
authori^  of  law  for  every  levy  of  taxes;  therefore,  while  the  power  to 
,tax  franchises  may  exist,  still  a  tax  upon  same  must  be  expressly  and 
unambiguously  authorized  and  imposed  by  the  Legislature,  and  is  not  to 
be  presumed  from  a  mere  declaration  in  the  law,  organic  or  statutory, 
that  all  property  shall  be  taxed.  (Jeorge  v.  Dean,  47  Texas,  83 ;  Tele- 
graph Co.  V.  State,  62  Texas,  635 ;  State  v.  Railway,  62  S.  W.  Rep.,  1050; 
Bank  v.  Bogel,  51  Texas,  355;  Cooley  on  Tax.,  2  ed.,  171,  200,  279,  324; 
2  Elliott  on  Railways,  sec.  736;  Board  of  Comrs.  v.  HoUiday,  42  Tjaw. 
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Eep.  Ann.,  826 ;  Thomas  v.  Gay.,  169  U.  S.,  283 ;  Bank  v.  Stamford,  103 
Fed.  Rep.,  98;  Gamett  v.  Merriweather,  102  U.  S.,  472. 

That  all  property  not  specifically  exempted  is  taxable,  that  is,  subject 
or  liable  nnder  appropriate  legislation  to  be  taxed,  is  correct ;  but  the 
converse  of  the  proposition,  that  all  property  not  specially  exempted  is, 
by  the  law  of  Texas,  taxed,  is  not  correct.  A  failure  to  include  or  em- 
brace a  particular  item  or  character  of  property  as  taxable  does  not 
exempt  it  in  the  legal  sense  of  that  term,  but  merely  relieves  it  from  the 
burden  of  taxation  until  the  Legislature,  by  law,  shall  expressly  bring 
it  within  the  law;  the  failure  to  enumerate  or  specify  what  ought  to  be 
taxed,  but  is  not  taxed,  is  a  casus  omissus,  which  can  not  be  supplied  by 
the  couri»,  or  otherwise  than  by  the  Legislature.  Galveston  Wharf  Co. 
V.  Galveston,  63  Texas,  23;  Daugheriy  v.  Thompson,  71  Texas,  192; 
2  Elliott  on  Railways,  sec.  736. 

The  franchises  to  maintain  and  operate  street  railways  over  certain 
streets  in  the  city  are  rights  and  privileges  belonging  to  and  appertain- 
ing to  the  real  estate  of  the  party  or  company  enjoying  such  franchises. 
Rev.  Stats.,  art.  6062 ;  State  v.  Railway,  62  S.  W.  Rep.,  1050. 

The  franchises  sought  to  be  taxed,  and  the  intangible  properties  of 
this  plaintiff  for  the  use  thereof,  inhere  in  and  are  inseparably  connected 
with,  and  can  not  exist  in  the  absence  of  its  tangible  properties,  and 
were  and  are  embraced  in  the  rendition  and  assessment  of  the  taxes  levied 
and  assessed  against  this  plaintiff  in  the  years  1898  sud  1899  in  the  list 
or  inventory  of  its  property  rendered  by  it,  and  the  additional  rendition 
by  the  assessor  would  amount  to  double  taxes  on  the  same  subject.  State 
V.  Railway,  62  S.  W.  Rep.,  1060 ;  Water  Co.  v.  Pond  du  Lac,  16  Law. 
Rep.  Ann.,  681 ;  Northampton  Co.  v.  Coal  &  N.  Co.,  75  Pa.  St.,  461. 

The  tax  here  sought  to  be  enforced,  though  masquerading  imder  the 
guise  of  an  ad  valorem  tax  upon  intangible  personal  property,  is  in  fact 
an  excise  tax  arbitrarily  levied  without  authority  of  law  by  a  local  and 
purely  administrative  oflScer,  and  constituted  double  taxation.  Cooley 
on  Tax.,  2  ed.,  379 ;  Bank  v.  Apthorp,  12  Mass.,  262 ;  Commonwealth  v. 
Bank,  5  Allen,  428;  Provident  Inst.  v.  Massachusetts,  6  Wall.,  611;  Oli- 
ver V.  Washington  Mills,  11  Allen,  268 ;  Commonwealth  v.  Gas  Co.,  12 
Allen,  75;  Commonwealth  v.  Manufacturing  Co.,  12  Allen  298;  Manu- 
facturing Co.  V.  Massachusetts,  6  Wall.,  632;  Commonwealth  v.  Im- 
provement Co.,  98  Mass.,  19. 

Finley,  Eiheridge  &  Knight  (from  argument  for  defendant  in  er- 
ror).— The  pertinent  portion  of  section  133  is  as  follows:  "The  city 
council  *  *  *  may  and  shall  make  all  such  rules  and  regulations,  and 
ordain  and  pass  all  ordinances  deemed  necessary  to  the  levying,  laying, 
imposing,  assessing,  and  collecting  of  any  taxes  provided  for  in  this 
charter.^' 

It  is  respectfully  submitted  that  these  general  provisions  contained  in 
section  133  can  not  prevail  over  the  specific  provisions  of  section  134,  for 
two  reasons: 
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1.  Section  134  specially  relates  to  the  mode  of  assessing  properiy  of 
corporations,  while  the  provisions  of  section  133  are  general,  and  it  is 
a  cardinal  rule  of  construction  that  the  more  general  must  yield  to  the 
more  specific.  Erwin  v.  Blanks,  60  Texas,  683 ;  Railway  v.  Bambolt,  67 
Texas,  654. 

2.  In  the  event  of  repugnancy  between  the  provisions  of  section  133 
and  section  134,  the  latter  must  control,  in  that  the  rule  of  interpreta- 
tion, long  recognized,  is  that  in  cases  of  repugnancy  between  two  pro- 
visions of  a  statute  which  can  not  be  reconciled,  the  later  in  position 
shotild  control  as  being  the  last  expression  of  the  legislative  will.  Bail- 
way  V.  Rambolt,  67  Texas,  657,  and  cases  cited. 

There  are  no  other  sections  of  the  charter  of  the  city  of  Dallas  capable 
of  exercising  any  influence  upon  the  question,  and  it  is  respectfully  sub- 
mitted, therefore,  that  because  of  section  134,  the  city  council  of  the  dty 
of  Dallas  is,  under  its  charter,  powerless  to  assess  the  property  of  cor- 
porations in  any  mode  other  than  that  prescribed  by  the  State  law  upon 
the  subject.  By  the  State  law  it  is  provided  (article  5062),  ^^Beal 
property,  for  purposes  of  taxation,  shall  be  construed  to  include  the  land 
itself,  whether  laid  out  in  town  lots  or  otherwise,  and  all  buildings, 
structures  and  improvements  or  other  fixtures  of  whatsoever  kind  there- 
on, and  all  of  the  rights  and  privil^es  belonging  or  in  anywise  apper- 
taining thereto.*' 

Construing  this  statute,  in  State  v.  Railway,  62  Southwestern  Re- 
porter, 1050,  this  court  said :  '^t  seems  to  us  the  plain  purpose  of  the 
article  last  quoted  is  to  require  that  in  assessing  real  estate  for  taxation, 
whether  held  by  a  natural  person  or  a  corporation,  there  shall  not  only  be 
included  in  the  valuation  the  value  of  the  land  itself,  merely  as  land,  to- 
gether with  the  improvements  thereon,  but  also  all  franchises  and  priv- 
il^es  appurtenant  thereto,  and  all  the  advantages  for  a  profitable  pros- 
ecution of  the  business  to  which  it  is  appropriated.*' 

From  the  imchallenged  findings  of  fact  of  the  trial  court  it  affirma- 
tively appears  that  some  of  the  ordinances  of  the  city  of  Dallas,  under 
and  by  virtue  of  which  defendant  in  error  acquired  its  franchise,  pre- 
scribed the  annual  payment  of  a  fixed  sum,  denominating  the  same  ^^a 
franchise  tax.'*  We  concede  the  rule  to  be,  as  stated  by  the  Supreme 
Court  of  the  United  States,  in  Erie  Railway  v.  Pennsylvania,  21  Wallace, 
498,  that  the  surrender  of  the  right  to  tax  can  not  be  inferred  from  am- 
biguous language,  but  from  this  it  does  not  follow  that  exemption  from 
further  taxation  may  not  arise  by  necessary  implication  from  the  lan- 
guage employed.  Railway  v.  Sabin,  26  Pa.  St.,  244,  cited  with  approval 
by  the  Supreme  Court  of  the  United  States  in  Railway  v.  Pennsylvania, 
21   WaU.,  499  and  500. 

When  the  privilege  of  operating  street  cars  upon  certain  streets  in  the 
city  of  Dallas  was  granted  by  an  ordinance,  which  in  terms  prescribed 
the  payment  annually  of  a  given  sum  as  a  franchise  tax,  the  legitimate 
inference  is  that  those  who  accepted  the  privilege,  under  the  terms  pre- 
scribed by  the  ordinance,  rightfully  assumed  that  no  other  or  additional 
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franchise  tax  wotild  be  impoeed.  Such^  of  course^  can  not  be  maintained 
with  reference  to  privileges  extended  by  ordinances  imposing  the  pay^ 
ment  annually  of  fixed  sums  purely  as  a  bonus. 

The  position  of  the  counsel  for  the  plaintiflEs  in  error  is  that  the  Leg- 
islature was  powerless,  in  view  of  certain  provisions  of  the  Constitution^ 
to  invest  the  city  council  with  authority  either  to  exempt  from  or  com- 
mute ad  valorem  taxes.  Doubtless  this  is  a  correct  proposition,  but  we? 
deny  its  application  to  this  case,  for  the  reason  that,  in  the  very  nature 
of  things,  the  value  of  a  franchise  is  incapable  of  approximate,  much  less 
exact,  ascertainment,  nor  have  any  rules  for  the  ascertainment  of  such 
values  been  prescribed  by  the  Legislature.  It  was  therefore  competent 
for  the  city  council,  acting  in  good  faith,  at  the  time  of  the  granting  of 
the  franchise,  to  fix,  determine,  and  agree,  with  those  to  whom  the.  fran- 
chise was  granted,  upon  the  value  thereof,  and  the  amoimt  of  revenue 
that  the  city  should  annually  derive  therefrom.  No  abuse  of  such  dis- 
cretion is  even  suggested,  much  less  shown.  The  city  council,  therefore^ 
by  definitely  ascertaining  in  advance  the  value  of  the  franchise  granted 
and  the  amount  of  the  revenue  that  the  city  should  annually  derive 
therefrom,  was  neither  exempting  the  franchise  from  taxation  nor  com- 
muting the  taxes  thereupon.  But  if  this  position  is  not  sound,  yet  the 
fact  remains  that  the  city  should  not  be  permitted  to  recover  a  double 
franchise  tax,  one  imposed,  in  the  first  instance,  by  ordinance,  and  the 
other,  in  the  second  instance,  by  assessment,  and  if  the  action  of  the  city 
council  in  prescribing  in  advance  the  amount  of  the  annual  franchise 
tax  to  be  paid,  exceeded  its  authority,  it  would  follow  that  a  subsequent 
and  independent  assessment  of  such  franchise  tax  would  in  law  operate 
to  discharge  the  liability  of  the  defendant  in  error  from  making  the  an- 
nual payment  of  the  franchise  tax  as  prescribed  by  the  ordinance. 

The  cardinal  rule  is  that  taxes  must  be  equal  and  uniform,  and  this 
mle  is  violated  whenever  the  taxpayer  is  subjected  to  double  taxation,  and 
if  both  the  assessment  as  made  by  the  assessor  and  that  as  made  by  the 
city  council  by  ordinance  are  to  stand,  it  inevitably  follows  that  defend- 
ant in  error  has  been,  and  throughout  the  life  of  its  corporate  existence 
will  continue  to  be,  doubly  taxed,  a  result  which  we  submit  this  court 
will  not  permit. 

GAINES,  Chief  Justice. — ^This  case  was  brought  to  the  Couri;  of 
Civil  Appeals  of  the  Fifth  Supreme  Judicial  District  by  a  writ  of  error, 
and  was  transferred  to  the  Court  of  Civil  Appeals  for  the  Fourth  Dis- 
trict The  opinion  of  the  latter  court  gives  a  clear  and  succinct  state- 
ment of  the  case,  which  we  adopt,  and  which  is  as  follows : 

"Plaintiff  in  error,  the  Dallas  Consolidated  Electric  Street  Kailway 
Company,  instituted  this  suit  to  enjoin  the  city  of  Dallas  and  Ford 
House,  its  tax  collector,  from  collecting  a  certain  tax  imposed  by  said 
city  on  its  franchise  as  a  street  railway.  The  cause  was  tried  by  the 
court  and  resulted  in  a  judgment  dissolving  the  temporary  injunction 
Vol.  LXXXXV.  Supreme— 18 
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theretofore  granted  and  in  favor  of  the  city  on  its  plea  in  reconvention 
for  the  sum  of  $2865.50. 

'Tliere  being  no  statement  of  facts  in  the  record,  the  findings  of  fact 
made  by  the  trial  judge  must  necessarily  be  adopted  by  this  couri;  as  the 
facts  proven  on  the  trial. . 

'TlaintiflE  in  error  is  a  private  corporation  chartered  by  the  laws  of 
Texas  and  permitted  by  the  ordinances  of  the  city  of  Dallas  to  operate 
its  line  of  railway  on  certain  streets.  In  the  ordinances  granting  that 
right,  the  street  railway  company  was  required  to  pay  annually  to  the 
city  certain  fixed  sums,  designated  in  some  of  the  ordinances  as  a  fran- 
chise tax  and  in  others  as  a  bonus,  and  in  others  it  is  not  given  any  spe- 
cific name.  The  aggregate  of  the  sums  fixed  in  the  ordinances  amount 
to  $2600  or  $2700  annually.  These  sums  were  fixed  r^ardless  of  the 
value  of  the  property.  It  was  also  provided  in  the  ordinances  that  all 
policemen  and  firemen  of  the  city,  while  on  duty,  should  be  carried  free 
of  charge,  and  plaintiff  in  error  has  also  been  compelled  by  the  city  to 
pave  and  repair  the  pavement  on  the  streets  on  which  its  cars  are  oper- 
ated, the  expense  for  such  work  to  plaintiff  in  error  during  the  years 
1898  and  1899  amounting  to  $8000.  An  ad  valorem  tax  was  levied  on 
the  property,  of  every  description,  of  plaintifb  in  error  for  the  years 
1898  and  1899,  and  it  rendered  for  taxation  all  of  its  property,  except 
the  franchise,  and  the  franchise  was  added  to  the  list  of  property  by  the 
city  assessor.  The  property  rendered  by  plaintiff  in  error  consisted  of 
its  real  estate  and  all  its  tangible  personal  property.  The  contest  in  this 
case  is  over  the  sum  of  $2865  imposed  by  the  city  on  what  is  denomi- 
nated the  'franchise  to  operate  and  maintain  lines  of  street  railway*  over 
certain  streets.'* 

The  trial  court  held  that  plaintiff  (the  Dallas  Consolidated  Electric 
Street  Railway  Company)  was  liable  for  the  tax,  and  dissolved  the  in- 
junction. The  Court  of  Civil  Appeals  reversed  this  judgment  and  ren- 
dered judgment  for  the  plaintiff,  making  the  injunction  perpetual. 

The  leading  question  in  the  case  is:  Did  the  charter  of  the  city  of 
Dallas  authorize  the  assessment  of  the  franchise  of  a  street  railway  com- 
pany as  a  separate  item  in  the  rendition  of  its  property  for  taxation? 
Construing  our  general  laws  in  reference  to  the  method  of  rendering 
the  property  of  railroad  companies  for  taxation  for  State  purposes,  we 
held  in  the  case  of  The  State  v.  Austin  &  Northwestern  Railroad  Com- 
pany, 94  Texas,  530,  that  the  franchise  of  a  railroad  was  not  assessable 
as  a  separate  distinct  entity  from  its  physical  property.  But  we  neither 
held  that  such  franchise  was  nonassessable,  nor  that,  under  the  statutes 
then  in  question,  its  value  was  not  to  be  estimated  in  determining  the 
valuation  of  the  property  of  the  company  for  the  purposes  of  taxation. 
Here  we  have  a  different  question.  The  city  of  Dallas  is  incorporated 
by  special  law,  and  the  question  is,  whether  the  charter  of  the  city  au- 
thorizes the  tax  upon  the  company's  franchise  and  its  assessment  as  a 
separate  item  of  property.  The  provisions  of  the  charter  which,  we 
think,  bear  upon  the  question  are  as  follows : 
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"Sec.  118.  The  city  council  shall  have  power  to  levy  and  collect  the 
ordinary  municipal  taxes  upon  the  roadbed,  rights,  franchises,  and  all 
other  property  of  street  railroads  of  every  kind,  whether  their  motive 
power  be  steson,  horse,  mule,  electricity,  or  otherwise/'    ♦  ♦  ♦ 

"Sec.  134.  The  city  council  shall  have  power  to  assess  the  property 
and  shares  of  corporations,  companies,  banks,  and  such  other  institutions 
as  the  same  are  now  or  may  be  assessed  by  the  State  law  in  such  cases 
made  and  provided,  and  shall  have  full  power  to  enforce  the  collection 
of  such  taxes  in  such  manner  as  by  said  council  may  be  deemed  neces- 
sary. 

"Sec.  135.  The  city  council  shall  have  power  by  ordinance  to  regu- 
late the  maimer  and  mode  of  making  out  tax  lists,  inventories,  and  ap- 
praisements of  property  therein,  and  to  prescribe  the  oath  that  shall  be 
administered  to  each  person  on  rendition  of  his  property,  and  prescribe 
how,  when,  and  where  property  shall  be  rendered,  and  prescribe  the  num- 
ber and  form  of  assessment  rolls,  and  fix  the  d;aties  and  define  the  pow- 
ers of  city  assessor,  and  adopt  such  measures  as  the  council  may  deem 
advisable  to  secure  the  assessment  of  all  property  within  the  city  limits, 
and  collect  the  tax  thereupon,  and  may  provide  a  fine  and  imprisonment, 
or  either,  for  all  persons  neglecting,  failing,  or  refusing  to  render  their 
property  for  taxation.'* 

It  is  clear  that  the  part  of  section  118  just  quoted  authorizes  a  tax 
upon  the  franchise  of  a  street  railway  company.  If  section  135  be  de- 
tached from  its  context,  it  is  equally  clear,  as  we  think,  that  its  only 
proper  construction  should  be  that  the  city  council  were  empowered  to 
require  the  assessment  of  such  franchise  to  be  made  either  as  a  part  of 
the  tangible  property  of  the  corporation  and  to  be  estimated  in  assess- 
ing the  value  of  the  whole  or  to  be  separately  assessed  and  valued  as  a 
distinct  article  of  property.  The  language,  "to  regulate  the  manner 
and  mode  of  making  out  tax  lists,  inventories,  and  appraisements  of 
property  therein,  *  ♦  ♦  and  prescribe  how,  when,  and  where  property 
shall  be  rendered,''  of  itself  hardly  admits  of  any  other  construction. 
But  it  is  contended  on  behalf  of  the  defendant  in  error  that  section  134 
shows  that  such  was  not  the  meaning, — ^that  it  makes  manifest  that  the 
purpose  was  to  require  the  assessment  to  be  made  in  conformity  to  the 
law  for  assessing  State  taxes.  If  this  contention  could.be  sustained, 
and  if  a  street  railway  be  real  property  and  its  franchise  of  a  use  of  the 
streets  a  part  of  the  realty,  the  present  case  should  be  determined  by 
the  ruling  in  the  case  of  the  State  v.  Austin  &  Northwestern  Railroad, 
supra.  But  we  are  of  the  opinion  that  such  was  not  the  purpose  of  the 
Legislature.  The  terms  of  the  section  literally  construed  are  not  man- 
datory. The  language  is,  "the  city  council  shall  have  the  power  to  as- 
sess," etc,  not  that  they  shall  assess.  It  has  been  held,  however,  that  the 
word  ^*may,"  which  is  ordinarily  a  word  of  permission  and  not  of  com- 
mand, when  used  with  reference  to  the  functions  of  a  public  oflScer,  may 
imply  a  duty  and  may  make  the  law  mandatory;  and  the  thought  sug- 
geslB  itself  that  the  same  nde  should  apply  in  a  case  like  the  present. 


Digitized  by  VjOOQ IC 


276  95  Texas  Reports.  [March, 

where,  instead  of  using  the  words  "shall'*  or  "may/*  the  language  is 
"shall  have  the  power  to"  do  a  certain  act.  But  if  the  rule  be  applio 
able  in  such  a  case,  the  construction  must  ultimately  depend  upon  what 
was  the  intent  of  the  Legislature  as  deducible  from  the  nature  and  sub- 
ject matter  of  the  statute,  its  context  and  other  laws  referred  to  therein. 
That  the  section  is  not  mandatory  is  shown  by  the  next  section  (135), 
which,  as  we  have  seen,  confers  the  power  upon  the  council  to  prescribe 
the  manner  of  rendering  and  assessing  property  for  the  purpose  of  taxa- 
tion by  the  city.  This  is  made  the  more  apparent  when  we  consider  the 
statutes  of  the  State  then  in  force  for  assessing  the  property  of  certain 
corporations,  together  with  the  history  of  the  legislation  upon  that  sub- 
ject. Under  the  Eevised  Statutes  of  1879,  the  property  of  a  corpora- 
tion, as  a  general  rule,  was  assessed  in  the  name  of  the  corporation  and 
the  corporation  paid  the  taxes  thereon  in  the  same  manner  as  an  indi- 
vidual. Art.  4688.  This  applied  to  banking  corporations.  In  1885, 
presumably  for  the  reason  that  such  corporations  were  evading  the  law 
or  had  some  undue  advantage  under  it,  the  statute  was  amended  as  to 
companies  incorporated  for  banking  purposes  and  it  was  provided  in 
effect  that  such  corporations  should  render  for  taxation  their  real  estate 
only  and  that  the  shareholders  should  render  their  respective  shares  in 
the  corporations  and  should  pay  the  taxes  thereon.  The  shareholder,  in 
estimating  the  value  of  his  shares  for  taxation,  was  allowed  a  propor- 
tionate deduction  for  the  value  of  real  estate  rendered  by  such  corpora- 
tion itself.  Laws  1885,  p.  106.  This  law  has  ever  since  been  contin- 
ued in  force.  Rev.  Stats.  1895,  art.  5080.  Besides,  linder  the  Revised 
Statutes  of  1879,  article  4684,  every  banker,  broker,  dealer  in  exchange, 
and  stock  jobber  was  required,  in  listing  his  property,  to  furnish  a  more 
specific  statement  as  to  its  money,  credits,  and  liabilities  than  was  re- 
quired of  the  ordinary  taxpayer.  The  same  law,  with  some  amendments 
relating  especially  to  national  banks,  exists  to-day.  Laws  1895,  p.  37. 
In  the  light  of  these  laws,  let  us  carefully  note  the  language  of  section 
134.  'The  city  council  shall  have  power  to  assess  the  property  and 
shares  of  corporations,  companies,  banks,  and  such  other  institutions  as 
the  same  are  or  may  be  assessed  by  the  State  laws,**  etc.  It  being  the 
general  rule  imder  the  State  law  that  a  corporation  should  render  for 
taxation  and  should  pay  the  taxes  upon  all  its  property  subject  to  taxa- 
tion, and  exception  having  been  made  in  case  of  banking  corporations 
requiring  them  to  render  only  their  real  estate  and  the  shareholders  to 
render  their  shares,  it  is  evident  that  in  conferring  power  upon  the  city 
council  "to  assess  the  property  and  shares  of  corporations**  the  Legisla* 
ture  had  in  mind  the  exception  as  to  banking  corporations  and  that  it 
was  their  purpose  to  authorize  the  assessment  of  the  shares  of  such  cor- 
porations in  the  manner  of  assessments  under  the  State  law.  The  words 
"are  or  may  be**  also  indicate  that  it  was  the  intention  to  confer  the 
power  to  follow  the  State  law  in  case  an  exception  should  thereafter  be 
made  as  to  any  other  class  of  corporations.  The  mention  of  'Tbanks  and 
such  other  institutions'*  (meaning,  as  we  think,  such  other  institutions 
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•of  a  like  character)  also  tends  to  show  that  the  purpose  was  to  authorize 
the  council  to  require  such  institutions  to  make  the  same  character  of 
statement  as  to  their  assets  and  liabilities  as  was  required  of  such  insti- 
tiutions  under  the  statutes  we  have  previously  cited.  The  purpose  of 
these  statutes  was  not  to  confer  special  privileges  upon  banking  corpora- 
tions^ bankers  and  the  like,  but  was  to  impose  duties  upon  them  so  as  to 
prevent  evasions  of  the  law  and  to  secure  that  equality  and  uniformity 
of  taxation  which  the  Constitution  enjoins.  Hence,  in  our  opinion,  the 
Legislature,  in  enacting  section  134  of  the  charter  of  the  city,  did  not 
intend  to  make  it  obligatory  but  to  grant  a  discretionary  power.  But 
we  also  think  that  the  section  does  not  apply  to  any  other  corporations, 
except  such  as  were  made  by  the  State  law  subject  to  especial  require- 
ments as  to  the  mode  of  assessing  their  assets. 

Our  conclusion  upon  this  branch  of  the  case  is  that  the  ciiy  council 
had  the  power  to  require  the  franchise  of  a  street  railway  company  to  be 
assessed  separately  from  its  tangible  property. 

But  it  is  insisted  on  behalf  of  defendant  in  error  that  since  under 
the  ordinances  by  which  defendant  in  error  acquired  the  right  to  oper- 
ate its  line  over  the  streets  of  the  city,  it  is  required  to  pay  an  annual 
«um  for  the  privilege,  it  can  not  be  held  liable  to  pay  a  tax  for  the  fran- 
chise. In  other  words,  the  contention  seems  to  be  that  the  sums  re- 
<piired  to  be  paid  annually  are  a  franchise  tax  or  are  in  lieu  of  such  tax, 
and  that  the  exaction  of  the  tax  now  in  question  is  double  taxation.  As 
to  that  matter,  the  findings  of  the  trial  court  are  as  follows : 

^2,  Its  (meaning  the  plaintiflFs)  right  so  to  operate  over  the  streets 
upon  which  its  cars  were  being  run  in  the  years  1898  and  1899  was  se- 
<mred  to  it  by  its  charter  and  by  certain  ordinances  of  the  city  of  Dallas 
and  of  the  city  of  East  Dallas,  a  municipal  corporation  which  was  an- 
nexed to  the  city  of  Dallas  in  the  year  1889,  each  of  said  ordinances 
granting  the  right  only  as  to  the  street  or  streets  or  parts  of  streets 
named  in  such  ordinances. 

^^3.  By  the  terms  of  some  of  said  ordinances,  the  street  railway  com- 
pany is  required  to  pay  annually  to  the  city  a  certain  fixed  sum  of  money 
for  the  privilege  therein  granted ;  and  in  some  of  these  ordinances,  the 
fixed  annual  charge  so  imposed  is  called  a  franchise  tax ;  in  others  it  is 
called  a  bonus,  and  in  still  others  it  is  simply  imposed  without  being 
called  by  any  name.  It  is  not  stipulated  in  any  of  these  ordinances  that 
the  said  annual  charge  therein  imposed  shall  be  in  bar  of  nor  id  lieu  of 
an  ad  valorem  tax  on  plaintiflPs  property  or  any  part  thereof.  The  ag- 
gregate of  these  fixed  annual  charges  is  between  $2600  and  $2700  per 
annum.^' 

It  is  clear  that  the  ordinances  which  simply  impose  the  annual  pay- 
ment as  a  condition  of  the  grant  and  those  which  call  such  payment  a 
bonus  do  not  import  a  contract  for  exemption  from  taxation  of  the  fran- 
chises granted.  As  to  those  in  which  the  annual  payments  are  called  a 
franchise  tax,  the  construction  is  not  so  clear.  But  we  hardly  think 
that  such  designation  of  itself  is  sufl5cient  to  show  such  clear  and  unmis- 
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takable  purpose  to  contract  for  an  exemption  from  taxation  as  the  au- 
thorities hold  necessary  to  show  a  contract  for  such  exemption.  Bail- 
way  V.  Pennsylvania,  21  Wall.,  492.  But  we  are  not  called  upon  to  de- 
cide that  question  in  this  case.  It  was  held  by  this  court  in  tiie  case  of 
the  City  of  Austin  v.  The  Austin  Gas  Company,  69  Texas,  180,  that  in 
the  absence  of  legislative  authority,  a  city  had  no  power  either  to  ex- 
empt property  from  taxation  or  to  contract  for  a  commutation  of  taxeff 
legally  assessable  upon  it.  We  have  been  referred  to  no  provision  in  the 
charter  of  the  city  of  Dallas  or  that  of  East  Dallas  which  gives  such  au- 
thority, and  we  take  it  for  granted  that  none  exists.  It  would  seem,, 
however,  that  the  fact  that  the  defendant  in  error  is  required  to  pay  a 
sum  annually  for  the  use  of  the  street  is  an  important  matter  to  be  con- 
sidered in  assessing  the  value  of  its  franchise.  It  is  evident  that  a  fran- 
chise burdened  with  such  an  exaction  is  not  as  valuable  as  it  would  be 
did  no  such  burden  exist.  But  the  question  of  the  correctness  of  the  val- 
uation is  not  before  us  in  this  case. 

But  the  point  is  also  made  that  the  assessment  in  this  case  is  also  il- 
legal for  the  reason  that,  as  the  court  finds,  the  franchises  were  not  as- 
sessed in  the  name  of  the  plaintiff  company  but  in  that  of  the  companies 
to  whose  rights  it  has  succeeded.  But  the  defendant  in  error  was  the 
appellant  in  the  Court  of  Civil  Appeals  and  failed  to  assign  the  ruling- 
upon  that  question  in  that  court.  Therefore,  the  error,  if  eror  it  were^ 
was  waived  and  the  question  is  not  before  us  for  determination. 

For  the  reasons  given,  we  are  of  the  opinion  that  the  Judgment  of  the 
Court  of  Civil  Appeals  should  be  reversed  and  that  of  the  District  Court 
should  be  affirmed,  and  it  is  accordingly  so  ordered. 

Reversed  and  judgment  of  District  Court  affirmed. 


Bailboad  Commission  of  Texas  v.  Weld  &  Nevillb  bi  al. 

No.  1081.    Bedded  March  10,  1902. 

X.— Final  Jndginent— Determining  Rights— Enforcement. 

A  judgment  which  terminates  the  action  in  which  it  is  rendered  and  com* 
pletely  disposes  of  the  case  as  to  all  the  parties,  so  far  as  the  court  has  power 
to  do  so,  is  a  final  judgment.  It  is  not  essential  to  its  finality  that  it  provide 
for  enforcing  the  righto  determined,  where  the  action  is  only  for  determining' 
them.     (Pp.  282,  283.) 

8. — Same — ^Appeal— Suit  Against  Railroad  Commission. 

In  an  action  brought  under  articles  45fi5,  4566,  Revised  Statutes,  for  de- 
termining the  reasonableness  and  justice  of  a  rate  or  regulation  established  by 
the  Railroad  Commission,  the  only  issue  presented  is,  are  the  rates,  etc.,  put 
in  issue  by  the  pleading,  as  applied  to  the  character  of  shipments  alleged,  unjust 
and  unreasonable  7  The  jurisaiction  of  the  court  ii  limited  to  the  determination 
of  that  issue,  and  its  decree  settling  it  is  a  final  judgment,  from  which  appeal 
will  lie.     (Pp.  279-283.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an  ap- 
peal from  Travis  Coxmiy. 
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Weld  &  Neville  and  others  sued  the  Railroad  Commission  of  Texas^ 
and  obtained  judgment,  from  which  defendant  appealed.  The  appeal 
having  been  dismissed  because  the  judgment  appealed  from  was  held  not 
final,  the  Bailroad  Commission  obtained  writ  of  error. 

C.  K.  Bell,  Attorney-General,  and  T.  8.  Reese,  Assistant  Attorney- 
General,  for  plaintiff  in  error. 

Gregory  £  Batta  and  Hutcheson,  Campbell  d  Hutcheson,  for  defend- 
ants  in  error. 

BROWN,  Associate  Ju8TiCE.^Under  articles  4565  and  4666  of  the 
Revised  Statutes,  Weld  &  Neville  and  others  not  necessary  to  name  in« 
stituted  this  suit  in  the  District  Court  of  the  Twenty-sixth  District, 
Travis  Couniy,  against  the  Railroad  Commission  of  Texas  to  have  cer- 
tain rates  fixed  by  the  commission  and  certain  orders,  rules,  and  regula- 
tions adopted  by  it  in  reference  to  the  shipment  of  cotton  declared  to  be 
unreasonable  and  unjust  as  to  the  petitioners.  A  very  brief  statement  of 
the  case  will  be  sufficient  for  the  decision  of  the  question  presented  by 
this  writ  of  error. 

The  plaintiffs'  petition  is  elaborate  in  its  allegations,  of  which  we 
give  the  following  sunmiary :  It  is  alleged  that  the  Railroad  Commis- 
sion established  and  promulgated  a  rate  and  certain  rules  and  regulations 
for  the  transportation  of  cotton  upon  railroads  within  this  State,  which 
rules  and  regulations  were  particularly  set  out  by  the  petitioners,  and, 
among  others,  it  was  alleged  that  upon  cotton  compressed  to  a  density  of 
22  pounds  to  the  solid  foot,  the  said  regulations  provided  for  a  reduction 
in  the  rate  of  charges  allowed  to  railroad  companies  for  transportation, 
and  provided  for  compression  of  cotton  before  shipment,  with  specific 
provisions  governing  the  compressing  of  it  It  is  alleged  that  the  regu- 
lations were  made  with  reference  to  the  system  of  compressing  and 
ImnflliTig  cotton  which  was  then  and  had  been  long  in  vogue  in  the 
State  of  Texas,  of  which  method  specific  details  are  given  and  its  dis- 
advantages alleged. 

Plaintiffs  all^^  that  they  are  interested  in  one  of  several  improved 
and  economical  methods  of  handling  cotton  which  had  been  put  into 
successful  operation  in  the  State  of  Texas,  in  wKcK  they  used  the  Lowry 
press,  which  the  petition  describes  particularly,  showing  its  supposed 
advantages  in  preparing  the  cotton  for  shipment  in  many  respects.  It 
is  alleged  that  the  annual  crop  of  cotton  in  Texas  is  about  3,000,000 
bales,  and  the  petition  sets  out  with  particularity  the  difficulties,  ex» 
penses,  and  delays  which  prevailed  in  the  transportation  of  cotton  pre- 
pared under  the  old  methods,  and  attempts  to  show  the  advantages  of 
the  Lowry  system  over  that  formerly  in  use.  It  is  charged  that  the 
rates  of  freight  allowed  to  the  railroad  companies  for  the  transportation 
of  cotton  when  the  density  of  the  bale  is  40  pounds  or  more  to  the  solid 
foot  and  the  rules  and  regulations  governing  the  same  are  unreasonable 
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snA  unjust  as  to  plaintiflfs,  who  applied  to  the  Railroad  Commission  to 
Teduce  the  rate  on  cotton  compressed  at  the  gin  to  a  density  of  40 
or  more  pounds  to  the  solid  foot,  which  the  commission  refused  to  do, 
and  it  is  alleged  that  the  order  by  which  they  refused  to  comply  with  the 
request  is  unjust  and  unreasonable  as  to  the  petitioners.  The  petition 
prays  for  relief  upon  the  several  points  alleged  and  asks  that  the  com- 
mission be  required  to  establish  reasonable  rates.  It  is  unnecessary  to 
set  out  the  answer  of  the  defendant,  which  consisted  of  general  demurrer, 
special  exceptions,  general  denial,  and  special  answers.  The  case  was 
submitted  to  the  judge  without  a  jury,  and,  upon  hearing  the  testimony, 
the  following  judgment  was  entered,  omitting  that  portion  which  states 
the  ruling  of  the  court  upon  questions  of  law  raised  by  the  demurrers 
•and  exceptions : 

*'And  on  the  13th  day  of  June,  1901,  the  court  having  fully  considered 
the  matters  of  law,  as  well  as  of  fact,  is  of  the  opinion  that  the  law  and 
-the  facts  are  with  the  plaintiffs. 

'^t  is  therefore  adjudged  by  the  court  that  the  present  classifications 
and  freight  rates  established  by  defendant  applicable  to  transportation 
of  cotton,  whereby  the  same  rate  of  freight  is  required  to  be  charged 
and  paid  for  transportation  on  the  various  railroads  in  this  State  on 
cotton  in  round  bales,  18  inch^  in  diameter,  36  inches  in  length,  and 
weighing  240  pounds  or  over  per  bale,  and  having  a  density  of  40 
pounds  or  over  to  the  cubic  foot ;  and  of  cotton  in  bales  of  the  ordinary 
form,  compressed  to  a  density  of  22^4  poimds  to  the  cubic  foot,  are,  as 
to  the  plaintiffs,  Dorance,  Cairns  &  Co.,  a  partnership  composed  of 
J.  M.  Dorance  and  A.  C.  Cairns;  Easier  &  Boyd,  a  partnership  com- 
posed of  S.  0.  Hasler  and  W.  W.  Boyd,  D.  M.  Howard,  T.  G.  Cole; 
Weld  &  Neville,  a  partnership  composed  of  Stephen  M.  Weld,  Chas.  W. 
Ide,  George  W.  Neville,  Alfred  R.  Weld,  Edward  M.  Weld  and  James 
•F.  McQowan;  Hillsboro  Gin  Company;  Peoria  Gin  Company;  Clemma 
Gin  Company,  and  Wharton  Gin  and  Milling  Company,  unjust  and  un- 
reasonable. 

-  *^t  is  further  adjudged  by  the  court  that  the  refusal,  on  December 
17, 1900,  by  defendant  to  establish  a  different  and  lower  rate  of  freight 
on  cotton  in  such  round  bales,  of  the  dimensions  and  density  aforesaid, 
for  transportation  of  the  same  on  the  various  railroads  in  this  State 
than  the  rate  established  and  required  to  be  paid  for  such  transportation 
on  cotton  in  bales  of  ordinary  form,  compressed  to  a  density  of  22^ 
pounds  to  the  cubic  foot,  is  and  was,  as  to  plaintiffs,  unjust  and  unrea- 
sonable. 

*T!t  is  further  adjudged  by  the  court  that  none  of  the  reasons  assigned 
by  defendant  in  its  refusal  of  December  17,  1900,  to  establish  a  different 
and  lower  freight  rate  on  cotton  in  round  bales  and  of  the  dimensions 
and  density  aforesaid  than  on  cotton  in  bales  of  the  ordinary  form,  com- 
pressed to  a  density  of  22^^  pounds  to  the  cubic  foot,  could  properly  be 
taken  into  consideration  by  defendant  in  determining  the  qu^ion  of 
.  a  proper  classification  of  and  proper  freight  rate  on  such  round  bales. 
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^It  is  further  considered  and  ordered  by  the  court  that  the  plaintiflb, 
Dorance,  Cairns  &  Co.,  Hasler  &  Boyd,  D.  M.  Howard,  T.  G.  Cole, 
Weld  &  Neville,  Peoria  Gin  Company,  Clemma  Gin  Company,  Hillsboro 
Gin  Company,  and  Wharton  Gin  and  Milling  Company,  do  have  and 
recover  of  and  from  the  Railroad  Commission  of  Texas  all  the  costs  of 
this  suit,** 

From  this  judgment  the  Railroad  Commission  appealed  to  the  Court 
of  Civil  Appeals  for  the  Third  District,  which  appeal  was  dismissed 
because  the  judgment  entered  by  the  District  Court  was  not  a  final  judg- 
ment from  which  an  appeal  would  lie. 

The  law  which  created  the  Railroad  Commission  of  Texas  is  based 
upon  article  10,  section  2,  of  the  Constitution  of  Texas,  which  reads  as 
follows:  ^Tlailroads  heretofore  constructed  or  which  may  hereafter  be 
constructed  in  this  State  are  hereby  declared  public  highways  and  rail- 
road companies  common  carriers.  The  Legislature  shall  pass  laws  to 
regulate  railroad  freight  and  passenger  tariffs,  to  correct  abuses,  and 
prevent  unjust  discrimination  and  extortion  in  the  rates  of  freight  and 
passenger  tarifib  on  the  different  railroads  in  this  State,  and  enforce 
the  same  by  adequate  penalties,  and,  to  the  further  accomplishment  of 
these  objects  and  purposes,  may  provide  and  establish  all  requisite  means 
and  agencies  invested  with  such  powers  as  may  be  deemed  adequate  and 
advisable.'*  The  law  was  passed  and  its  enforcement  was  intrusted  to 
the  Railroad  Commission,  with  powers  expressed  by  the  following  article 
of  the  Revised  Statutes:  "Art.  4562.  The  power  and  authority  is 
hereby  vested  in  the  Railroad  Commission  of  Texas,  and  it  is  hereby 
made  its  duty,  to  adopt  all  necessary  rates,  charges,  and  regulations  to 
govern  and  regulate  railroad  freight  and  passenger  tariffs,  the  power  to 
correct  abuses  and  prevent  unjust  discrimination  and  extortion  in  rates 
of  freight  and  passenger  tarifb  on  the  different  railroads  in  this  State, 
and  to  enforce  the  same  by  having  the  penalties  inflicted  as  by  this 
chapter  prescribed  through  proper  courts  having  jurisdiction. 

*'l.  The  said  commission  shall  have  power,  and  it  shall  be  its  duty, 
to  fairly  and  justly  classify  and  subdivide  all  freight  and  property  of 
whatsoever  character  that  may  be  transported  over  the  railroads  of  this 
State  into  such  general  and  special  classes  or  subdivisions  as  may  be 
found  necessary  and  expedient. 

'^.  The  commission  shall  have  power,  and  it  shall  be  its  duty,  to 
fix  to  each  class  or  subdivision  of  freight  a  reasonable  rate  for  each 
railroad  subject  to  this  chapter  for  the  transportation  of  eacB  of  said 
classes  and  subdivisions.*^ 

To  support  the  rates,  charges,  orders,  rules,  regulations,  and  classifi- 
cations which  the  Railroad  Commission  should  make  under  the  authority 
conferred,  the  law  provided  as  follows :  "Art.  4564.  In  all  actions  be- 
tween private  parties  and  railway  companies  brought  under  this  law, 
the  rates,  charges,  orders,  rules,  regulations,  and  classifications  pre- 
scribed by  said  commmission  before  the  institution  of  such  action  shall 
be  held  conclusive  and  deemed  and  accepted  to  be  reasonable,  fair  and 
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just,  and  in  such  respects  shall  not  be  controverted  therein  until  finally 
found  otherwise  in  a  direct  action  brought  for  that  purpose  in  the  man- 
ner prescribed  by  articles  4565  and  4566  of  this  chapter/* 

This  article  denied  to  railroad  companies  and  other  persons  interested 
the  right  to  question  the  validity  and  justice  of  the  rates^  etc.,  that  the 
commission  should  make  in  any  suits  between  individuals  and  the  rail- 
roads, because  such  a  course  would  have  involved  every  action  in  the 
complications  of  making  rates  and  would  practically  have  denied  re- 
dress. In  order  to  secure  a  proper  revision  and  correction  by  judicial 
proceeding  of  any  wrong  that  might  be  done  to  shippers  or  rdlroads, 
the  Legislature  enacted  articles  4565  and  4566,  as  follows : 

"Art.  4565.  If  any  railroad  company  or  other  party  at  interest  be 
dissatisfied  with  the  decision  of  any  rate,  classification,  rule,  charge, 
order,  act,  or  regulation  adopted  by  the  commission,  such  dissatisfied 
company  or  party  may  file  a  petition  setting  forth  the  particular  cause 
or  causes  of  objection  to  such  decision,  act,  rate,  rule,  charge,  classifica- 
tion, or  order,  or  to  either  or  all  of  them,  in  a  court  of  competent  juris- 
diction in  Travis  County,  Texas,  against  said  commission  as  defendant. 
Said  action  shall  have  precedence  over  all  other  causes  on  the  docket  of 
a  different  nature  and  shall  be  tried  and  determined  as  other  civil  causes 
in  said  court.  Either  party  to  said  action  may  appeal  to  the  appellate 
court  having  jurisdiction  of  said  cause  and  said  appeal  shall  be  at  once 
returnable  to  said  appellate  court,  at  either  of  its  terms,  and  said  action 
so  appealed  shall  have  precedence  in  said  appellate  court  of  all  causes  of 
a  different  character  therein  pending;  provided,  that  if  the  court  be  in 
session  at  the  time  such  right  of  action  accrues,  the  suit  may  be  filed 
during  such  term  and  stand  ready  for  trial  after  ten  days*  notice. 

"Art.  4566.  In  all  trials  under  the  foregoing  article,  the  burden  of 
proof  shall  rest  upon  the  plaintiff,  who  must  show  by  clear  and  satisfac- 
tory evidence  that  the  rates,  regulations,  orders,  classifications,  acts,  or 
charges  complained  of  are  unreasonable  and  unjust  to  it  or  them.** 

These  articles  provide  an  expeditious  method  for  determining  the  rea- 
sonableness and  justice  of  any  rate,  order,  rule,  or  regulation  which  the 
commission  might  make,  and  at  the  same  time  permit  the  enforcement 
of  the  rates,  etc.,  until  the  judgment  of  a  court  declaring  them  to  be 
unjust  and  unreasonable  has  been  rendered. 

This  action  was  brought  under  articles  4565  and  4566,  above  quoted, 
and  the  court  was  therefore  confined  to  the  provisions  of  those  articles 
in  entering  its  judgment  and  granting  relief.  The  only  issue  which 
was  presented  in  this  suit  was — ^are  the  rates,  rules,  and  orders  put  in 
question  by  the  pleading,  as  applied  to  the  character  of  shipments 
alleged  in  the  pleadings,  unjust  and  unreasonable  ?  The  jurisdiction  of 
the  court  is  limited  to  the  determination  of  that  issue. 

There  can  be  no  difference  of  opinion  as  to  the  legal  proposition  that 
a  judgment  which  terminates  the  action  in  which  it  is  rendered  and 
completely  disposes  of  the  case  as  to  all  the  parties,  so  far  as  the  court 
has  power  to  do  so,  is  a  final  judgment.    1  Preem.  on  Judg.,  sec.  34;  1 


Digitized  by  VjOOQ IC 


1902.1  Bailroad  Commission  v.  Weld  &  Neville.  283 

Black  on  Judg.,  sec.  21;  Railway  v.  Railway,  68  Texas,  108;  Belt  v. 
Davis,  1  Cal.,  139;  Merle  v.  Andrews,  4  Texas,  200 ;  McFarland  v.  Hall, 
17  Texas,  690. 

The  subject  matter  of  litigation  in  this  case  was  fully  disposed  of  by 
the  judgment  of  the  court  when  it  was  found  that  the  rates  and  rulings 
complained  of  were,  as  to  the  plaintiffs  in  that  case,  unjust  and  un- 
reasonable. Whatever  may  be  the  legal  effect  of  the  judgment,  the  court 
was  not  required  to  enforce  it  in  this  suit.  If  the  court  had  the  author- 
ity to  enforce  the  judgment,  it  refused  to  do  so  and  that  would  make  it 
final. 

In  the  case  of  Belt  v.  Davis,  before  cited,  a  suit  was  brought  to  set 
aside  a  judgment  entered  in  a  former  suit,  and,  upon  a  hearing,  the  court 
simply  entered  the  order  setting  the  judgment  aside  and  granting  a 
new  trial.  The  objection  was  made  that  this  was  not  a  final  judgment, 
upon  which  the  court  said:  'The  whole  scope  and  object  of  the  suit, 
therefore,  is  to  vacate  the  judgment  and  procure  a  new  trial;  and 
whether  this  should,  or  should  not  be  done,  is  the  point  upon  which  the 
issue  of  the  parties  is  made  up.  That  issue  has  been  finally  and  defi- 
nitely determined  by  the  District  Court,  and  there  is,  consequently,  no 
further  judgment  to  be  rendered  in  the  suit.  This  particular  cause  is 
completely  at  an  end,  and  whether  the  judgment  be  affirmed  or  reversed, 
nothing  more  remains  for  the  District  Court  to  do  in  this  suit  but  to 
issue  execution  against  the  unsuccessful  party  for  the  costs.**  This  case 
announces  very  clearly  the  true  doctrine  upon  this  question.  TTnder  our 
practice,  that  would  not  be  a  final  judgment  because  another  trial  would 
occur  in  the  same  suit.  But  the  case  illustrates  the  rule  that  the  judg- 
ment need  not  dispose  of  or  determine  the  rights  of  the  parties  in  the 
subject  of  litigation. 

The  case  of  McFarland  v.  Hall,  cited  above,  a  suit  for  partition  of 
land,  is  well  in  point.  The  trial  court  ascertained  the  rights  of  the 
parties  in  the  subject  matter  but  did  not  declare  the  legal  consequences 
by  divesting  and  vesting  title.  It  was  contended  that  the  judgment 
was  not  final,  but  this  court  held  the  judgment  to  be  final  and  ei^tertained 
the  appeal.  The  court  said :  'The  principal  question  upon  this  appeal 
is,  whether  the  decree  of  the  12th  of  October,  1854,  was  final  and  con- 
clusive of  matters  therein  adjudicated.  It  certainly  determined  all  the 
issues  of  fact  raised  by  the  pleadings ;  it  distinctly  ascertained  and  ad- 
judicated the  rights  of  the  parties  and  settled  definitely  their  respective 
interests  in  the  subject,  matter  of  the  suit.  It  put  an  end  to  all  matter 
in  litigation  in  the  case.  After  it  was  rendered  nothing  remained  but 
to  carry  it  into  effect  or  execute  the  judgment  of  the  court.  This  would 
seem  to  bring  it  within  th^  legal  definition  of  a  final  judgment.'* 

We  are  of  opinion  that  the  judgment  of  the  District  Court  is  a  final 
judgment  and  fully  disposes  of  the  rights  of  the  parties  in  this  suit,  and 
that  the  Court  of  Civil  Appeals  erred  in  dismissing  the  appeal  from 
said  judgment    It  is  therefore  ordered  that  the  judgment  of  the  Court 
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of  Civil  Appeals  dismissing  the  said  appeal  be  and  the  same  is  hereby 
reversed  and  this  cause  is  remanded  to  the  said  Court  of  Civil  Appeals 
of  the  Third  Supreme  Judicial  District  for  further  proceedings  herein. 
Reversed  and  remanded  to  the  Court  of  Civil  Appeals. 


E.  0.  Tenison  v.  E.  G,  Patton  et  al. 

No.  1970.    Decided  March  17,  1002. 

l.-*Tnittee— -Deriving  Advantage— Directors  of  Corporations. 

While  the  principle  that  a  trustee,  though  he  may  buy  or  be  interested  in 
buying  directly  from  his  beneficiary,  may  not  buy  from  himself  nor  secure  to 
bimseU  an  advantage  in  the  purchase  of  the  trust  property  by  another  from 
him,  applies  to  transactions  between  a  corporation,  by  its  bou^  of  directors, 
and  individual  directors  or  trustees,  a  director  may,  in  some  circumstances, 
divesting  himself  of  his  representative  character,  deal  with  the  corporation, 
through  other  directors  not  so  disqualified,  as  other  trustees  may  deal  directly 
with  their  beneficiaries.     (Pp.  290-294.) 

H.— Same— Corporation— Disqualifying  Interest  of  Directors. 

Though  the  personal  interest  of  a  director  in  a  transaction  disqualifies  him 
from  acting  in  it  as  a  representative  of  the  corporation,  the  other  directors 
are  not  disqualified  thereby  from  acting  for  and  binding  the  corporation  in 
dealing  with  him,  where  the  contract,  upon  dose  scrutiny,  is  found  to  be  fair. 
(P.  293.) 

3.— Same— Tmstee  Interested  in  Parchase, 

A  bank  director  who  held  title  to  land  as  trustee  for  the  bank  and  also  as 
security  for  advances  made  by  him  for  the  bank,  by  authority  of  the  directors 
sold  it  to  a  third  party  for  a  cash  price  satisfactory  to  the  directors,  which  was 
offered  with  the  understanding,  made  known  to  the  directors,  that  the  trustee 
was  to  take  charge  of  subdividing  and  reselling  the  land  for  the  purchaser,  and 
to  share  in  any  profits  over  the  purchase  price.  Held,  that  the  trustee  was  not, 
as  a  matter  of  law,  liable  to  the  bank  for  the  profits  gained  by  him  through 
such  resale,  but  the  question  was  one  of  fact,  the  burden  being  on  him  to  show 
the  fairness  of  the  transaction.     (Pp.  289-295.) 

4. — Same— Excess  in  Land. 

That  there  was  an  excess  of  50  acres  in  a  tract  of  land  which  was  supposed 
by  both  parties  to  contain  640  was  not  a  circumstance  to  show  fraud  in  the 
transaction.     (P.  295.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Dallas  County. 

Suit  was  brought  by  Patton  and  others  against  Tenison,  with  judg- 
ment for  plaintiff,  afBtoied  on  appeal  by  defendant,  who  then  obtained 
-writ  of  error. 

J.  C.  Muse  and  McCormich  &  Spence,  for  plaintiff  in  error. — ^The 
<»urt  erred  in  refusing  to  give  in  charge  to  the  jury  defendant's  first  re- 
quested special  issue,  as  follows :  *^Did  E.  0.  Tenison,  before  the  board 
of  directors  of  the  defendant  bank  passed  the  resolution  authorizing  the 
sale  of  the  land  in  controversy,  fully  and  ifairly  disclose  to  said  board  of 
directors  all  that  he  knew  concerning  the  land,  its  value,  condition,  and 
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amount,  and  the  condition  of  its  title,  and  also  fully  and  fairly  infonn 
said  board  of  directors  at  said  time,  that  if  the  sale  to  J.  C.  O'Connor 
was  made,  he,  E.  0.  Tenison,  had  agreed  with  O'Connor  that  he,  Ten- 
ison,  would  represent  him  in  the  improvement  and  resale  of  said  land, 
and  that  he,  Tenison,  was  to  receive  one-half  the  net  profits  realized  from 
the  sale  thereof  after  deducting  the  purchase  price  and  interest  thereon 
at  6  per  cent  per  annum,  and  such  expenses  as  might  be  necessary  in  ef- 
fecting said  resale  and  improvements.  Gas  Co.  v.  Berry,  113  U.  S.,  322 ; 
Railway  v.  Credit  MobUier,  135  Mass.,  367;  1  Beach  Priv.  Corp.,  sec. 
242,  p.  399;  Harts  v.  Brown,  77  111.,  226;  1  Beach  Mod.  Eq.  Jur.,  sec- 
136,  p.  150,  et  seq.;  U.  S.  R.  S.  Co.  v.  Atlantic  R.  Co.,  34  Ohio  St.,  450; 
3  Thomp.  on  Corp.,  sec.  4070,  p.  2971;  Battile  v.  Cement  Co.,  37  Minn.> 
89 ;  Mecham  on  Agency,  sec.  466,  p.  311 ;  Beeson  v.  Beeson,  9  1%.  St, 
298;  Rochester  v.  Levering,  104  Ind.,  562;  Barr  v.  Plate  Glass  Co.,  57 
Fed.  Rep.,  86;  Oil  Co.  v.  Marbury,  91  U.  S.,  587;  Clark  v.  Coal  Co.,  53' 
N.  W.  Rep.,  293;  Mora.  Priv.  Corp.,  sec.  527;  Railway  v.  Adams,  87 
Texas,  131 ;  Scale  v.  Baker,  70  Texas,  291 ;  Canning  Co.  v.  Eraser,  81 
Texas,  413;  Erskine  v.  DeLabaum,  3  Texas,  413;  The  Howards  v.  Davis, 
6  Texas,  183 ;  March  v.  Hubbard,  50  Texas,  207 ;  Connolly  v.  Hammond, 
51  Texas,  647;  Mora,  on  Corp.,  2  ed.,  sec.  527. 

The  court  erred  in  refusing  to  give  in  charge  to  the  jury  the  defendant's 
fourteenth  special  issue,  as  follows:  "What  was  the  value  of  the  bank 
stock  received  by  O'Connor  in  the  sale  of  the  land  sold  by  him  to  Pru- 
itt?"  Paschal  v.  Acklin,  27  Texas,  173;  Cole  v.  Crawford,  69  Texas, 
124;  Gen.  Laws  25th  L^.,  1897,  p.  15;  Gen.  Laws  26th  L^.,  1899,  p. 
190. 

The  court  erred  in  refusing  to  give  in  charge  to  the  jury  the  defend- 
ant's tenth  requested  special  issue,  as  follows:  "What  was  the  cost  of 
the  improvements  placed  on  the  land  by  O'Connor  before  the  same  waa 
sold  by  him?" 

The  court  erred  in  refusing  to  give  in  charge  to  the  jury  the  defend- 
ant's eleventh  special  requested  issue,  as  follows :  "What  was  the  amount 
of  conmiission  paid  by  O'Connor  for  the  sale  of  the  land  by  O'Connor 
to  Pruitt?" 

The  findings  of  the  jury  and  the  uncontroverted  facts  are  insufficient 
to  sustain  the  judgment  for  the  plaintiffs,  for  that  the  amount  of  the  re- 
covery can  not  be  arrived  at  from  the  findings  of  the  jury ;  and  for  that 
the  undisputed  evidence  showed  that  at  the  time  of  the  trial  Tenison  had 
received  no  part  of  the  profits  in  the  sale  of  the  land  made  to  Pruitt  un- 
der his  contract  with  O'Connor,  and  that  the  title  to  the  90  acres  unsold 
was  still  in  O'Connor,  and  for  that  there  was  no  finding  as  to  the  value 
of  the  90  acres  or  any  part  of  the  land  at  the  time  of  the  sale  to  O'Con- 
nor by  the  bank.  Mecham  on  Agency,  sees.  766,  767 ;  Story  on  Agency, 
sec  418. 

The  evidence  is  not  sufficient  to  sustain  any  judgment  for  the  plain- 
tiffs, because  the  uncontroverted  evidence  showed  that  the  sale  was  made 
to  O'Connor  without  fraud  and  in  good  faith,  and  therefore  was  no  vio- 
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lation  of  public  policy;  and  if  it  be  held  that  the  sale  as  to  Tenison  was 
contrary  to  public  policy^  the  same  is  founded  alone  upon  constructiye 
fraud.  And  by  me  undisputed  evidence  it  appearing  that  Tenison  had 
received  no  part  of  the  profits  upon  that  portion  of  the  land  sold^  and 
that  the  remainder  of  the  land — 90  acres — still  remains  owned  by  O^Con- 
nor^  judgment  can  not  be  rendered  against  Tenison  for  what  he  has 
never  received,  or  for  what  he  can  never  receive  from  O'Connor,  .if  it  be 
held  that  his  contract  with  O'Connor  was  contrary  to  public  policy  as  to 
the  bank.  Pom.  Eq.  Jur.,  sea  1076 ;  Porter  v.  Woodruff,  36  N.  J.  Eq., 
187. 

The  court  erred  in  rendering  judgment  against  the  appellant,  Tenison, 
for  that  the  issue  of  good  faith  and  fairness  of  the  sale  to  O'Connor  was 
requested  to  be  submitted  to  the  jury  and  refused.  The  evidence  was 
undisputed  that  the  sale  was  without  fraud  on  the  part  of  the  directors 
and  without  fraud  on  the  part  of  Tenison,  and  the  finding  that  the  con- 
tract between  O'Connor  and  Tennison  was  void  as  against  public  policy 
coidd  only  be  sustained  by  the  verdict  of  the  jury  finding  actual  fraud, 
kanufacturilig  Co.  v.  Bradley,  105  U.  S.,  182;  Smith  v.  Skeary,  47 
Conn.,  47;  Stratton  v.  Allen,  16  N.  J.  Eq.,  229;  Leavitt  v.  Oxford,  etc., 
Co.,  Pac.  Hep.^  356;  Budd  v.  Walla  Walla  P.  &  P.  Co.,  7  Pac.  Hep.,  896; 
Boy  &  Co.  V.  Scott,  Hartley  &  Co.,  39  Pac.  Eep.,  679;  Wausau  Boom 
Co.  V.  Plumer,  35  Wis.,  274;  Perry  on  Trusts,  sec.  195;  Brown  v.  Cowell, 
116  Mass.,  461;  Famam  v.  Brooks,  9  Pick.,  212;  1  Bigelow  on  Fraud, 
296,  318. 

The  court  erred  in  rendering  judgment  against  Tenison,  as  shown  by 
the  record,  for  that,  the  plaintiffs  did  not  make  O'Connor  a  party  to  the 
suit,  and  thereby  ratified  the  sale  of  the  land  to  him  made  by  the  bank. 
And  in  any  event  the  plaintifb  could  only  recover  of  Tenison  the  profits 
by  him  actually  received  from  the  resale  of  the  land,  and  the  undisputed 
evidence  showing  that  he  received  no  profits,  no  recovery  could  be  had 
'against  biTTi, 

The  court  erred  in  refusing  to  give  in  charge  to  the  jury  the  defend- 
ant's second  special  requested  issue,  as  follows:  '^Vhen  the  land  was 
conveyed  by  the  defendant  bank  to  J.  C.  O'Connor,  what  was  the  reason- 
able, fair  market  value  thereof?"  Canning  Co.  v.  Fraser,  81  Texas,  413; 
Drury  v.  Cross,  7  Wall.,  299;  Millsaps  v.  Chapman,  71  Am.  St  Bep., 
549. 

The  court  erred  in  rendering  judgment  against  Tenison,  as  shown  by 
the  record,  for  that  plaintiffs,  having  ratified  the  sale  by  the  bank  to 
O'Connor,  could  only  receive  the  difference,  if  any,  between  the  market 
value  of  the  land  at  the  time  of  such  sale  and  the  price  paid  by  O'Con- 
nor, and  then  only  in  the  event  that  Tenison  had  received  such  sum  as 
his  part  of  the  profits  under  the  contract  with  O'Connor. 

The  court  erred  in  overruling  defendant's  motion  to  render  judgment 
in  favor  of  the  defendant  and  in  favor  of  said  E.  0.  Tenison.  Marsh  v 
Hubbard,  50  Texas,  208;  Howard  v.  Davis,  6  Texas,  174;  Scott  v.  Mann, 
33  Texas,  725 ;  Connolly  v.  Hammond,  51  Texas,  635. 
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The  C!ourt  of  Civil  Appeals  erred  in  holding  that  applicant  in  dealing 
with  other  members  of  the  board  of  directors  of  the  State  National 
Bank  was  not  dealing  with  the  bank^  because  in  such  a  transaction  the 
bank  could  only  be  represented  by  its  stockholders,  and  that  therefore 
Tenison  did  not  occupy  the  relation  of  an  agent  dealing  directly  with 
his  principaL    Manufacturing  Co.  v.  Bradley,  105  U.  S.,  183. 

Firdey,  Eiheridge  &  Knight  and  Crawford  it  Crawford,  for  defend- 
ants in  error. — A  director's  purchase  of  property  from  the  corporation 
is  voidable  at  the  option  of  the  corporation  or  stockholders,  even  though 
the  director  paid  as  much  or  more  than  the  property  was  worth.  And 
in  no  case  will  the  transaction  be  sustained  where  the  trustee  interested 
in  the  purchase  of  the  corporate  property  was  instrumental  in  bringing 
about  the  sale.    Cook  on  Corp.,  sec.  653. 

The  incapacity  of  a  trustee  to  become  the  purchaser  at  his  own  sale 
rests  upon  the  ground  of  public  policy.  It  is  wholly  immaterial  whether 
the  property  brings  its  fiill  value.  So  jealous  is  the  law  of  the  interest 
of  the  cestui  que  trust  that  it  will  not  tolerate  the  slightest  antagonism 
from  the  trustee.    Bassett  v.  Shoemaker,  20  Atl.  Bep.,  52. 

If  the  trustee  is  himself  interested  in  the  purchase  he  would  be,  and  is 
in  fact,  both  buyer  and  seller,  and  the  cestui  que  trust  is  entitled  as  of 
course  to  have  the  sale  set  aside.  1  K  T.  Ch.  Eep.  (Law  ed.),  366-368, 
bottom  paging. 

Where  trustees,  through  intervention  of  a  third  party,  obtained  an 
interest  in  the  trust  estate  which  was  sold  at  a  large  profit,  the  court 
said :  ''Such  a  purchase  by  them  is  against  the  plain  and  salutary  pol- 
icy of  the  law,  and  can  not  be  sustained.  They  took  the  profits  on  the 
resale  in  their  fiduciary  character  towards  the  trust  fund,  and  are  ac- 
countable for  them  to  the  corporation.^'  In  re  Taylor  Orphan  Asylum, 
36  Wis.,  551 ;  Price  v.  Thompson,  84  Ky.,  227;  Cook  v.  Woolen  Mill  Co., 
43  Wis.,  440 ;  2  Pom.  Eq.  Jur.,  sees.  957-8 ;  Eailway  v.  Bowler,  9  Bush 
(Ky.),  468;  Coal  Co.  v.  Sherman,  30  Barb.,  553. 

Where  a  director  purchases  for  $8000  property  of  the  company  sold  at 
execution  issued  on  a  judgment  obtained  by  him  against  the  company, 
and  within  a  year  sells  the  property  for  $23,000,  he  must  account  to  the 
corporation  for  the  profits.    2  Cook  on  Corp.,  sec.  653,  note  3. 

Where  trust  property  has  been  wrongfully  sold  the  beneficiary  may, 
at  his  election,  claim  the  property  or  its  proceeds.  Silliman  v.  Gano, 
39  S.  W.  Bep.,  562. 

It  is  true  that  sales  made  by  a  trustee  to  himself  have  been  upheld  in 
Texas,  and  woidd  be  in  any  jurisdiction  under  similar  circumstances. 
But  what  kind  of  a  trustee  can  sell  to  himself  in  this  State?  Certainly 
not  one  who  has  the  management  and  control  of  a  large  corporation  for 
the  benefit  of  its  stockholders. 

In  Bohn  Bros.  v.  Davis,  75  Texas,  25,  the  court  says :  *^A  mortgagee 
is  a  trustee,  but  in  a  qualified  sense.  He  does  not  hold  for  the  benefit  of 
others,  but  for  himself.    He  is  a  cestui  que  trust,  as  well  as  a  trustee. 
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He  has  an  interest  in  the  property.  It  is  pledged  expressly  to  secure  his 
claim,  and  were  he  deprived  of  the  power  to  purchase  he  might  suffer 
great  loss  by  a  sale  at  a  low  price.  *  *  *  Sales  at  foreclosure  are 
open  and  public,  and  are  made  after  long  notice,  and  it  is  to  the  inter- 
est of  the  mortgagor  that  the  mortgagee  should  enter  into  the  competi- 
tion at  the  sale." 

In  Connolly  v.  Hammond,  the  court  holds  that  the  sale  by  the  agent 
for  his  own  benefit,  is  prima  facie  voidable,  but  that  the  right  to  set  the 
act  aside  was  lost  by  delay.    51  Texas,  640. 

In  Erskine  v.  De  Labaum  no  trust  relation  existed  between  the  pur- 
chaser and  the  heir.    30  Texas,  421. 

The  undisputed  evidence  shows  that  but  $11,000  was  paid  for  the  690 
acres  of  land.  Of  this  amount  the  bank  received  but  $3000.  Tenison, 
without  any  previous  authority,  disposed  of  the  other  $8000.  Six  hun- 
dred acres  were  sold  to  Pruitt  for  $14,000  in  money,  vendor^s  lien  notes 
and  bank  stock,  all  of  which  Tenison  says  was  accepted  as  money.  The 
90  acres  was  sold  for  something  over  $2400,  but  was  taken  back,  the  pur- 
chaser failing  to  pay  for  the  land.  Having  converted  the  land  the  trus- 
tee could  not  afterwards  acquire  the  title  and  compel  the  cestui  que 
trust  to  take  it  back.  Silliman  v.  Gano,  39  S.  W.  Hep.,  559 :  Oliver  v. 
Piatt,  3  Howard,  401. 

But  the  court  submitted  to  the  jury  the  value  of  the  90  acres  at  the 
time  of  trial.  And  for  one-half  the  value  of  the  land,  90  acres,  and  one- 
half  the  profits  on  the  sale  to  Pruitt,  $3000  less  $420,  the  court  gave 
judgment  against  appellant  Tenison. 

Under  the  facts  of  this  case  Tenison  might  have  been  made  to  account 
to  the  stockholders  for  all  the  profits  made  in  the  transaction.  Under 
the  agreement  with  O^Connor  he  was  to  receive  one-half,  and  certainly 
there  is  no  rule  of  law  or  equity  which  would  protect  him  simply  because 
there  has  been  no  division  of  the  spoils  between  him  and  his  confederate. 

The  fact  that  Tenison  did  not  vote  at  the  directors'  meeting  is  of  no 
moment  He  was  present.  He  advised  a  sale  in  bulk.  He  negotiated 
the  sale  to  O'Connor.  "The  passive  connivance  of  a  director  renders 
him  liable  the  same  as  though  he  participated.''  Weetjen  v.  Vibbard, 
5  Hun,  265 ;  Cook  on  Corp.,  sec.  653,  note  2. 

Tenison  was  not  a  mortgagee.  He  advanced  the  money  as  a  volun- 
teer. The  board  of  directors  never  authorized  him  to  compromise  the 
suit  in  which  the  title  to  the  land  was  involved,  never  asked  him  to  ad- 
vance the  money,  and  never  authorized  him  to  sell  the  land  in  the  open 
market  at  a  fair  public  sale  after  notice.  In  effect  the  board  of  directors 
simply  ratified  the  sale  which  Tenison  had  previously  made  to  O'Connor. 

Appellees  submit  as  a  proposition :  That  if  a  trustee  can  purchase  the 
trust  property  at  all,  he  can  only  do  so  at  a  fair,  open,  and  public  sale, 
after  timely  notice  of  the  time  and  place  of  such  sale.  And  no  trustee 
can  purchase  the  trust  estate  at  a  sale  brought  about  through  his  instru- 
mentality. We  think  the  case  of  the  Twinlick  Oil  Co.  v.  Marbury,  91 
United  States,  587,  fully  supports  this  proposition.     Mr.  Cook  in  his 
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work  on  Corporations  says:  "One  of  the  most  frequent  frauds  perpe- 
trated upon  a  corporation  and  its  stockholders  is  where  one  or  more  of 
the  directors  purchase  property  from  the  corporation  either  directly  or 
indirectly  or  participate  in  the  profits  of  such  purchase."  2  Cook  on 
Corp.,  sec.  653 ;  Id.,  643. 

The  rule  which  prohibits  the  trustee  from  speculating  upon  the  trust 
estate  can  not  be  too  rigidly  enforced.  The  trustee  should  know  that 
under  no  circumstances  can  he  make  a  profit  out  of  any  dealings  with 
the  trust  estate,  and  that  he  must  not  place  himself  in  a  position  where 
his  interest  conflicts  with  his  duty. 

WILLIAMS,  Associate  Justice. — This  action  was  brought  by  de- 
fendants in  error  in  behalf  of  the  stockholders  of  the  State  National 
Bank  of  Dallas,  by  two  of  their  number,  against  the  bank,  Tenison,  and 
others  of  its  officers,  one  of  its  objects  being  to  require  Tenison  to  ac- 
count for  profits  derived  by  him  from  the  sale  of  a  tract  of  land  belong- 
ing to  the  bank  while  he  was  acting  as  its  director,  trustee  and  agent. 
The  land  had  been  conveyed  to  Armstrong,  president  of  the  bank,  in  pay- 
ment of  a  debt  due  to  it,  and  while  he  so  held  the  legal  title  in  trust,  the 
title  became  involved  in  litigation  with  third  parties.  Before  this,  how- 
ever, the  State  Bank  had  gone  into  liquidation  and  had  arranged  for  a 
conveyance  of  most  of  its  assets  to  the  City  National  Bank,  retaining 
only  such  as  were  not  available  in  this  way,  among  which  was  the  land. 
Tenison,  who  was  a  director  and  had  been  the  cashier  of  the  State  Bank, 
had  the  chief  management  of  the  assets  remaining  in  its  hands  and  had 
charge  of  the  suit  about  the  land.  A  compromise  of  the  suit  was  agreed 
upon,  to  effect  which  it  became  necessary  for  the  bank  to  pay  to  adverse 
parties  the  sum  of  $7500,  and,  as  it  had  no  funds  on  hand,  Tenison  ad- 
vanced this  sum,  and  thereafter  Armstrong  conveyed  to  him  the  legal 
title  in  trust  for  the  bank  and  as  a  security  for  the  money  advanced. 
The  land  was  thus  held  for  sale  and  a  distribution  of  its  proceeds  among 
the  stockholders,  after  pajdng  the  amount  advanced  by  Tenison.  Teni- 
son received  from  J.  F.  O'Connor  a  proposal  to  pay  $11,000  for  it  if  he, 
Tenison,  would  look  after  and  sell  it,  O'Connor  agreeing,  at  the  same 
time,  to  allow  Tenison  one-half  of  the  net  profit  derived  from  such  sale 
after  paying  the  expenses  and  returning  to  O'Connor  the  purchase 
money  with  6  per  cent  interest.  A  meeting  of  the  board  of  directors  was 
called  at  which  more  than  a  quorum  were  present  and  acted,  without 
Tenison,  and  the  offer  of  O'Connor  was  submitted  and  accepted,  Tenison 
not  voting. 

The  evidence  tended  to  show  that  Tenison  had  previously  made  in- 
quiries as  to  the  value  of  the  land  and  efforts  to  secure  a  satisfactory 
offer  for  it,  in  the  county  where  it  was  situated,  and  had  failed.  He  had 
visited  the  land  twice,  in  company  with  a  surveyor  and  real  estate  agent 
who  was  acquainted  with  the  value  of  lands  in  that  section  and  who  had 
examined  and  made  a  map  of  the  tract  in  question.    The  highest  valua- 
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tion  put  upon  it  by  this  person  was  $11,000.  In  this,  however,  he  al- 
lowed a  margin  of  at  least  25  per  cent  for  a  profit  to  the  purchaser,  to  be 
realized  by  subdividing,  improving,  and  selling  on  time;  and  the  con- 
clusion is  justified  that  in  buying^  Tenison  and  O'Connor  contemplated 
the  making  of  some  such  profit  by  thus  managing  the  land  after  it 
should  be  purchased,  Tenison  testifying  that  in  this  way  he  expected  to 
realize  $2000.  The  other  directors  had  little  knowledge  of  the  land  and 
its  value,  except  such  as  they  derived  from  Tenison,  but  the  jury  could 
have  concluded  from  the  evidence  that  Tenison  made  a  full  and  fair  dis- 
closure to  them,  at  the  meeting,  of  all  facts  within  his  knowledge  affect* 
ing  the  sale,  as  well  as  of  the  interest  which  he  was  to  have  with  O'Con- 
nor, and  that  he  took  no  advantage  of  his  position  in  securing  the  trade, 
and  that  the  directors  acted  freely  and  fairly  upon  the  facts  laid  before 
them,  uninfluenced  by  him.  At  the  meeting,  the  probability  of  realiz- 
ing more  money  from  the  land  by  improving  and  selling  in  subdivisions 
and  on  time,  as  indicated,  was  discussed,  and  the  conclusion  was  reached 
that  the  bank  had  no  funds  for  such  a  purpose  and  that  it  was  best  to  sell 
for  cash  at  the  price  offered;  and  the  jury  could  have  found  that  the 
price  offered  by  O'Connor  was  the  highest  that  was  obtainable  and  the 
fair  value  of  the  land  in  its  then  condition. 

The  resolution  adopted  by  the  directors  authorized  Tenison  to  convey 
the  land  to  O'Connor  for  the  price  named  and  pay  himself  for  his  ad- 
vances and  expenses  previously  incurred,  ratifying  the  conveyance  which 
liad  been  made  to  him  by  Armstrong;  and  Tenison  accordingly  made 
the  deed  to  O'Connor,  received  and  applied  the  price  according  to  the 
resolution,  and  thereafter  acted  with  reference  to  the  land  under  his 
agreement  with  O'Connor  and  a  power  of  attorney  from  the  latter.  The 
remainder  of  the  price,  after  deducting  Tenison's  claim,  was  distributed 
among  stockholders.  At  the  time  of  the  sale,  all  parties  supposed  the 
tract  to  contain  640  acres,  but  afterwards,  Tenison,  acting  for  O'Connor 
and  himself  in  having  it  surveyed,  discovered  that  there  were  690  acres. 
He  made  some  improvements  on  it,  and,  after  some  effort,  sold  600  acres 
within  a  year  from  the  time  of  O'Connor's  purchase  for  $14,000,  of 
which  $7350  was  paid  practically  in  cash  and  the  remainder  on  six  and 
eighteen  months  time.  Within  a  short  time  he  also  sold  90  acres  on 
time  at  $2493.36,  but  the  purchaser  never  paid  for  it,  and  it  was  taken 
back  with  probably  some  improvement  and  was  on  hand  at  the  time  of 
the  trial. 

The  only  question  submitted  by  the  trial  court  to  the  jury  was  as  to  the 
value  of  the  90  acres  at  the  time  of  the  trial ;  and  for  half  of  this  value 
as  found  and  half  of  the  profit  on  the  sale  of  the  other  part  of  the  land, 
less  some  expense,  the  court  held,  upon  the  undisputed  facts,  Tenison 
was  liable,  and  rendered  judgment  against  him.  This  was  affirmed  by 
the  Court  of  Civil  Appeals. 

The  defendant,  in  writing,  requested  the  submission  of  various  other 
issues,  the  requests  being  sufficient  to  raise  the  questions  discussed. 

The  argument  in  support  of  the  judgment  rests  upon  the  principle  that 
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a  trustee  or  person  occupying  a  fiduciary  relation  to  another  is  incapaci- 
tated in  equity  to  buy  from  himself  property  committed  to  his  care,  or 
secure  to  himself  an  advantage  in  a  purchase  of  such  property  by  an- 
other from  him.  This  principle  has  long  been  established^  and^  in  its 
proper  spirit,  is  to  be  fully  recognized  and  enforced.  The  chief  diffi- 
cult in  the  present  case  is  to  determine  its  scope  and  the  extent  of  its 
application  to  the  transaction  in  question. 

While  it  is  true  that  one  filling  such  a  position  can  not  sell  to  and  buy 
from  himself,  or  be  personally  interested  in  a  sale  by  himself  to  another, 
it  is  equally  true  that  he  may,  under  proper  circumstances,  buy,  or  be  in- 
terested in  buying,  directly  from  his  beneficiary.  The  reason  given  by 
courts  of  equity  for  the  rule  that  a  trustee  may  not  sell  to  himself  the 
property  of  the  cestui  que  trust  is  that  the  latter  is  entitled  to  the  disin- 
terested management  and  judgment  of  the  trustee  in  effecting  a  sale, 
and  that  his  self-interest  must  not  be  allowed  to  intervene  to  conflict 
with  and  probably  prejudice  that  of  his  constituent.  Another  reason 
given  is  that  such  a  deaUng  woidd  lack  the  element  essential  to  a  ooa- 
tract  of  two  competent  parties,  the  trustee  being  disqualified  by  his  per- 
sonal interest  from  representing  his  beneficiary. 

This  principle  has  been  applied  by  the  courts  of  England  to  a  great 
variety  of  transactions,  and  it  has  been  very  generally  held  that  sales 
and  purchases  and  other  contracts  in  which  trustees  or  agents  repre- 
sented their  constituents,  and,  at  the  same  time,  themselves  or  other 
parties,  were  voidable  at  the  mere  option  of  the  beneficiary,  whether  the 
transaction  was  found  to  be  otherwise  fair  and  honest  or  not.  It  is  also 
fully  recognized  and  enforced  by  the  courts  of  this  country,  but  has  not 
always  been  carried  to  quite  the  same  extent  as  in  England.  Thus,  in 
this  and  some  other  States  it  has  been  held  not  to  prohibit  purchases  by 
mortgagees  at  their  own  public  sales  made  imder  powers  given  in  the 
mortgages.  The  Howards  v.  Davis,  6  Texas,  174;  Allen  v.  Gillette,  127 
U.  S.,  596.  The  exceptions  represented  in  this  class  of  decisions  have 
little  to  do  with  the  present  case.  They  serve,  however,  to  show  that  the 
rale  is  often  stated  too  broadly,  both  by  elementary  writers  and  in  the 
dicta  of  courts. 

Proceeding  upon  this  principle,  cases  involving  transactions  between 
one  of  sever^  trustees,  with  his  cotrustees,  have  been  brought  within  its 
operation  and  subjected  to  the  same  results  as  those  which  attach  to  a 
transaction  in  which  one  trustee  represents  the  beneficiary,  having,  at 
the  same  time,  an  adverse  interest  of  his  own;  and  this  without  regard 
to  the  question  whether  or  not  the  cotrustees  had  the  power  to  act  with- 
out the  concurrence  of  their  interested  associates. 

Difficulties  hiive  arisen  in  applying  the  doctrine  to  transactions  be- 
tween a  corporation,  acting  by  its  board  of  directors  or  governing  trus- 
tees, and  particular  directors  or  trustees.  It  is  firmly  established  that 
such  directors  and  trustees  occupy  towards  the  company  and  its  share- 
holders a  fiduciary  relation  which  brings  them  within  the  operation  of 
equitable  principles,  and  it  has  been  frequently  laid  down  in  the  broad- 
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est  terms  that,  such  is  the  duty  of  each  of  them  to  give  to  the  company 
his  disinterested  efforts  in  promoting  its  interests,  that  a  purchase  from 
or  sale  to  it  by  one  of  them  may  be  avoided  at  its  option,  whether  the 
transaction  be  fair  or  not,  and  although  the  corporation  were  represented 
by  other  directors  who  would  be  competent  to  act  for  it  in  the  same  kind 
of  a  transaction  with  one  not  connected  with  the  company.  It  is  said 
that  each  director  is  under  obligation  in  such  transactions  to  give  to  his 
associates  the  benefit  of  his  unbiased  aid  and  counsel,  and  that  he  can 
not  divest  himself  of  this  duty  nor  be  released  from  it  by  his  cotrustees. 
For  this  reason,  many  of  the  authorities  treat  such  transactions  as  being 
controlled  by  the  principle  that  a  trustee  can  not  purchase  from,  sell  to, 
or  deal  with  himself  in  the  management  of  trust  property,  rather  than 
that  which  governs  transactions  occurring  directly  between  the  trustee 
and  cestui  que  trust.  Carried  to  its  logical  results,  this  view  would  seem 
to  avoid,  at  the  mere  option  of  the  corporation  or  any  one  of  its  stock- 
holders, any  contract  which  a  director  might  make  with  the  company, 
for  the  reason  given  is  that  the  danger  of  abuse  and  of  concealment  of 
fraud  or  unfairness  is  so  great  that  a  court  of  equity  will  not  inquire 
into  the  fairness  of  the  transaction  but  will  allow  the  beneficiary  the  op- 
tion of  avoiding  it  whether  fair  or  not.  Aberdeen,  etc.  Railway  Co.  v. 
Blaikie,  2  Eq.,  1286;  Imperial  Mercantile  Assn.  v.  Coleman,  40  L.  J. 
Ch.,  262 ;  A.  C.  L.  R.  6  Ch.,  565 ;  Cumberland  Coal  Co.  v.  Sherman,  30 
Barb.,  563.  Actual  adjudications  have  not  always  carried  the  doctrine 
to  this  extent,  and  in  this  coimtry,  at  least,  many  of  the  decisions  are 
wholly  inconsistent  with  such  an  extension  of  it. 

The  right  of  directors  to  make  fair  contracts  generally  with  the  corpo- 
ration is  comprehensively  stated  by  many  authorities,  and  such  contracts 
have  been  upheld  in  numerous  cases,  some  of  them  involving  purchases 
of  corporate  property.  Manufacturing  Co.  v.  Bradley,  105  IT.  S.,  182; 
Rolling  Stock  Co.  v.  Railroad,  34  Ohio  St.,  450;  Twin-Lick  Oil  Co.  v. 
Marbury,  91  U.  S.,  587;  Harts  v.  Brown,  77  111.,  226;  Choteau  v.  AUen, 
70  Mo.,  338;  Kitchen  v.  Railway,  69  Mo.,  244;  Cavendish-Bentinck  v. 
Fenn,  12  App.  C,  652;  Ashhurst's  Appeal,  60  Pa.  St.,  290.  The  au- 
thorities examined  are  so  numerous  that  only  a  few  are  cited. 

It  is  doubtless  right  to  allow  a  beneficiary  the  option  of  avoiding  a 
trade  affecting  his  interests  which  has  been  effected  by  a  trustee  repre- 
senting both  parties  to  it,  for  the  reason  that  the  trustee  ought  not  to  be 
allowed  to  act  for  and  bind  two  parties  having  conflicting  interests.  It 
may  be  perfectly  just  to  apply  this  principle  to  transactions  in  negotiat- 
ing which  a  director  or  directors  of  a  corporation  were  personally  inter- 
ested, and,  at  the  same  time,  represented  the  corporation,  either  alone 
or  conjointly  with  codirectors ;  and  this  is  probably  the  true  spirit  of  the 
rule  as  it  has  been  enforced  in  most  of  the  cases.  But  we  think  it  is  not 
true  that  one  who  holds  the  position  of  director  is  incapable,  under  all 
circumstances,  of  divesting  himself  of  his  representative  character  in  a 
particular  transaction  and  dealing  with  the  corporation  through  others 
competent  to  represent  it,  as  other  trustees  may  deal  directly  with  the 
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beneficiaries.  This  proposition  seems  to  be  recognized  in  the  opinion  in 
the  case  of  Cavendish-Bentinck  v.  Fenn^  supra^  as  well  as  in  many  of 
the  American  courts. 

Theporporation  is  a  separate  entity  for  which  its  board  of  directors 
acts,  -^he  pepons  having  the  beneficial  interest  in  the  property  are  the 
fitockholders/but  their  rights  are  centered  in  the  corporation  and  are 
managed  and  controlled  through  the  board  of  directors  as  the  active 
representative  of  the  company,  and  it  is  through  it  and  not  the  stock- 
holders that  business  dealings  are  carried  on.  When  a  personal  interest 
of  one  of  them  springs  up  adverse  to  that  of  the  corporation,  it  dis- 
^[ualifies  him  to  act  concerning  it  as  one  of  the  representatives  or 
agents.  But  the  others  do  not  lose  their  representative  capacity  and  still 
have  power  to  bind  the  company.  The  disqualified  director  can  not  deal 
with  them  as  a  stranger,  because  the  position  of  confidence  which  he  has 
held  has  enabled  him  to  gather  an  intimate  knowledge  of  the  affairs  of 
the  corporation  and  to  exercise  infiuence  upon  those  associated  with  him 
in  their  managem^it.  But  the  company  is  represented  by  those  who 
alone  can  act  for  it,  and  if  they  are  disinterested,  he  can,  we  think,  deal 
with  them  as  any  other  trustee  can  deal  with  the  cestui  que  trust,  if  he 
makes  a  full  disclosure  of  all  facts  known  to  him  about  the  subject,  takes 
no  advantage  of  his  position,  deals  honestly  and  openly,  and  concludes 
a  contract  fair  and  beneficial  to  the  company.  The  board,  in  such  trans- 
ductions, acts  in  a  fiduciary  cpacity  to  the  stockholders,  and  for  this  rea- 
son, should  not  be  allowed,  in  making  a  contract  with  their  codirector, 
to  sacrifice  the  interests  of  those  committed  to  their  charge.  Such  a 
transaction  is  always  to  be  subjected  to  the  closest  examination,  and  a 
<x)ntract  between  those  so  situated  which  is  prejudicial  to  the  corpora- 
tion should  be  held  to  be  a  fraud  upon  it;  but  it  by  no  means  follows 
from  this,  we  think,  that  they  can  make  no  contract  at  all  which  is  bind- 
ing on  the  company  and  stockholders.  The  true  interests  of  all  may  be 
best  promoted  in  this  way.  A  director,  on  account  of  his  knowledge  of 
the  affairs  of  the  company  and  his  interest  in  its  welfare,  may  be,  often  is, 
in  a  position  to  make  a  trade  better  for  all  concerned  than  can  be  made 
with  strangers.  The  duty  of  the  board  of  directors  in  such  a  situation 
being  to  look  alone  to  the  interests  of  the  corporation,  it  would  seem  to 
<x)nflict  with  a  rule  that  they  can  not  deal  with  one  of  the  body  where 
that  duty  would  be  best  performed  by  so  doing.  Such  an  absolute  rule 
would  put  it  in  the  power  of  one  stockholder,  where  the  corporation  will 
not  act,  to  avoid,  at  his  mere  option,  a  transaction  which  was  beneficial 
to  all  and  which  all  but  himself  desire  to  maintain.  This  is  true  because 
the  doctrine  is  that  a  dealing  of  the  character  supposed  is  a  constructive 
fraud,  and,  if  this  be  true,  and  those  controlling  the  corporation  refuse 
to  rectify  it,  other  rules  would  seem  to  permit  any  stockholder  to  proceed 
in  behalf  of  the  corporation. 

We  are  therefore  of  the  opinion  that,  situated  as  was  this  corporation, 
the  mere  fact  that  Tenison  was  a  director  of  the  corporation  and  was 
interested  on  both  sides  of  the  transaction  in  question  does  not  conclu- 
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eively  establish  its  voidability.  That,  at  the  worst,  it  was  only  voidable 
nearly  all  of  the  authorities  agree,  the  principal  difference  being  upon 
the  question  whether  or  not  it  was  voidable  at  the  mere  option  of  benefi- 
ciaries ^thout  inquiry  into  its  inherent  fairness. 

Another  principle  invoked  to  sustain  the  judgment  is  that  which  de- 
clares that  a  trustee,  in  dealing  with  trust  property,  can  not  claim  for 
himself,  but  must  jrield  to  the  beneficiary  any  profit  which  he  makes,  a 
principle  which  is  universally  recognized  and  to  which  we  fully  assent. 
That  for  which  Tenison  is  held  accountable  is  the  money  realized  out  of 
the  property  by  another  sale  made  after  OTonnor  acquired  it  and  after 
the  expenditure  of  time,  money,  and  energy.  If  the  transaction  in  which 
it  was  so  acquired  by  O^Connor  was  valid  against  such  an  attack  as  has 
been  made  upon  it  and  vested  in  O'Connor  an  indefeasible  title  to  it,  its 
necessary  effect  was  to  take  it  out  of  the  assets  of  the  corporation  and  to 
put  an  end,  with  respect  to  it,  of  any  trusteeship  on  the  part  of  Tenison 
to  the  corporation.  If  such  was  the  result,  he  thereafter  acted  for  him- 
self and  O'Connor. 

On  the  other  hand,  if,  upon  proper  investigation,  the  result  should  be 
that  a  right  existed  in  the  plaintiifs  in  behalf  of  the  corporation  to  avoid 
it,  this  would  be  because  the  sale  was  an  actual  or  constructive  fraud  by 
reason  of  which  Tenison  would  stand  in  the  attitude  of  a  constructive 
trustee  and  could  be  made  to  account  as  such.  He  could  not  destroy  this 
liability  by  a  sale,  but  would  be  responsible  to  the  corporation  for  any 
profit  which  he  received  in  his  subsequent  dealings  with  the  property. 
But  it  is  only  in  this  view  that  profits  realized  by  him  in  his  further 
management  can  be  reached. 

The  cases  in  which  trustees  have  been  held  liable  for  profits  upon  the 
principle  stated,  have  generally  arisen  where,  in  the  acquisition  or  dis- 
position of  property  for  the  beneficiary,  the  trustee  has  received  to  him- 
self a  profit;  as  when  he  has  sold  property  for  one  price  and  accounted 
to  the  corporation  for  a  less  price,  or  has  bought  at  one  price  and  sold  to 
the  company  at  a  larger  one,  or  has  received  a  secret  bonus  or  advantage 
in  the  transaction  in  which  he  has  acted  for  the  corporation.  Here,  if 
the  sale  to  O'Connor  was  indefeasible,  Tenison  did  not  afterwards  act 
for  the  corporation,  and  hence  the  decision  of  the  case  must  ultimately 
depend  upon  the  questions  first  discussed. 

The  trial  court  did  not  submit  to  the  jury  all  the  questions  of  fact 
raised  by  the  evidence,  the  decision  of  which  was  essential  to  a  correct 
disposition  of  the  case,  and  further  issues  should,  upon  the  request  of 
defendant,  have  been  submitted. 

The  other  facts  which  there  was  evidence  tending  to  establish  were 
that  a  quorum  of  the  board  of  directors  uninterested  in  the  proposed 
trade,  except  for  the  corporation,  fairly  and  honestly  represented  it  in 
making  the  sale ;  that  Tenison  did  not  represent  or  assume  to  represent 
it,  but  disclosed  to  the  board  all  facts  within  his  knowledge  affecting 
the  advisability  of  making  it,  and  took  no  advantage  of  his  position  as 
director  and  agent;  and  that  the  sale  was  for  the  value  of  the  land  in  its 
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then  condition  and  beneficial  to  the  bank^  and  that  Tenison  obtained  no- 
undue  advantage  in  the  trade.  If  all  these  facts  should  be  established^ 
the  burden  being  on  Tenison  to  sustain  the  trade  by  establishing  them^ 
we  think  the  sale  should  be  held  valid  and  binding  on  the  corporation. 

We  can  not  hold,  however,  that  the  evidence  so  clearly  established 
them  as  to  justify  this  court  in  rendering  judgment  for  the  plaintiff  in 
error.  We  have  detailed  some  of  the  evidence,  merely  to  show  that  it 
tended,  under  our  view  of  the  law,  to  establish  a  defense.  | 

With  regard  to  the  excess  of  50  acres  in  the  tract  sold,  it  is  enough  to 
say  that  if  the  trade  made  upon  the  belief  on  both  sides  that  there  were 
only  640  acres  is  otherwise  sustained,  the  mistake  as  to  quantity  would 
not  render  it  fraudulent  so  as  to  avoid  it  imder  the  principles  discussed. 
Whether  or  not  there  would  be  rights  such  as  often  grow  out  of  mistakes 
as  to  quantity  in  sales  of  land  is  a  question  not  presented. 

We  shall  not  protract  this  opinion  by  discussing  in  detail  the  assign- 
ments of  error.    What  we  have  said  will  be  sufficient  to  govern  another 
trial  upon  the  principal  issues  of  the  case.    As  to  what  allowances  and 
credits  Tenison  may  be  entitled  to  in  case  he  should  be  charged  as  trus- 
tee, we  can  not  now  undertake  to  determine.     His  showing  on  this  sub- 
ject was  entirely  too  indefinite  to  require  notice  from  the  court  when 
dealing  with  him  as  trustee. 

The  judgments  of  the  Court  of  Civil  Appeals  and  of  the  District 
Court  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


P.  W.  Hazelwood  v.  Charles  Rogan,  Commissioner  op  the 
General  Land  Office. 

No.  1073.    Decided  March  17,  1902. 

Iw— Land  Office — ^Porchaser— Reinstatement — ^Mandamns— Legal  Remedy. 

An  applicant  who,  by  compliance  with  the  law  for  purchase  of  school  land, 
has  been  awarded  the  right  to  buy  certain  lands  by  the  Land  Commissioner, 
when  the  latter  has  wrongfully  canceled  such  award,  is  entitled  to  mandamus 
to  compel  his  reinstatement  as  such  purchaser,  the  remedy  being  necessary  in 
order  to  enable  him  to  complete  his  payments  and  receive  patents,  though  as 
against  adverse  claimants  he  has  a  legal  remedy  by  suit  in  trespass  to  try 
title,  (Pp.  303,  304.) 
2.— School  Land— Lessee— Prior  Right  to  Pnrchase— Assignee. 

The  prior  right  to  purchase  school  lands  as  an  actual  settler,  secured  to  a 
lessee  thereof  for  sixty  days  after  expiration  of  his  lease  by  section  6  of  the 
Act  of  April  19,  1901  (Laws,  1901,  page,  296),  is  given  to  the  lessee  only,  and 
not  to  his  assignee.     (Pp.  304,  305.) 

3. — ^Absolnte  Lease  Line — ^Improvements— Renewal — Sale. 

The  lessee  of  a  section  of  land  in  the  absolute  lease  district  who  has  placed 
thereon  improvements  of  the  value  of  $200,  is  given,  by  the  exception  contained 
in  section  5  of  the  Act  of  April  19,  1901,  a  right  to  renew  his  lease  upon  its  expi- 
ration, without  having  the  land  first  exposed  to  sale  for  sixty  days,  but  unless, 
he  does  so  the  land  remains,  during  the  sixty  days,  open  to  purchase  or  lease- 
\)y  another  applicant.     (Pp.  306,  306.) 
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•4.— School  Land— Lease— Ezpiration  of  TeniL 

See  opinion  as  to  whether  a  lease  of  school  land  for  two  years,  made  on 
August  26,  1899,  had  expired  on  the  morning  of  August  26,  1901.     (P.  306.) 

9. — School  Land— Expiration  of  Lease— Premature  Application  to  Purchase. 

It  seems  that  an  application  to  purchase  leased  school  land  within  the 
absolute  lease  district,  made  before  the  expiration  of  the  lease,  ought  not  to 
prevail  over  an  application  made  after  its  expiration;  since  every  qualified  per- 
son should  have  an  equal  chance  in  the  race  of  diligence  after  the  expiration  of 
the  term  placed  the  lands  again  on  the  market.     (P.  306.) 

6.— Same. 

Where  application  to  purchase  leased  school  land  was  filed  with  the  county 
clerk  on  the  last  day  of  the  term  of  the  lease,  and  was  received  and  acted  on 
by  the  Ckimmissioner  of  the  General  Land  Office  after  the  expiration  of  the 
term,  it  would  be  but  an  empty  form  to  require  a  renewal  of  the  application, 
where  no  superior  intervening  rights  had  attached  and  an  award  made  to  the 
applicant  by  the  Commissioner  gave  him  a  right  to  the  land.     (Pp.  306,  307.) 

7.— Purchase  of  School  Land — Settler— Additional  Sections— Aggregate  Amount. 
Under  article  4218f,  Revised  Statutes,  as  amended  (Laws  of  1897,  page  184; 
Laws  of  1901,  page  294)  the  limitation  of  the  right  of  a  settler  to  purchase 
school  lands  to  four  sections  means  four  original  surveys,  though  they  do  not 
embrace  an  aggregate  of  2560  acres.  A  settler  whose  **home"  was  a  quarter 
section  of  160  acres,  and  who  had  purchased  in  addition  two  sections  of  640 
acres  each  and  another  survey  known  in  the  Land  Office  and  described  in  his 
application  as  ''section  65,"  but  containing  only  457  acres,  could  not  purchase  a 
fourth  "additional  section,"  making  five  surveys,  though  aggregating  only  2537 
acres.     (Pp.  307-309.) 

Original  application  for  writ  of  mandamus  from  the  Supreme  Court 
to  the  Commissioner  of  the  General  Land  Office. 

Ashhy  8.  James  and  E,  H,  Yeiser,  for  relator. — ^We  think  there  can 
be  no  doubt  that  by  a  section  of  land,  under  our  land  system,  is  meant 
640  acres  of  land.  The  courts  of  this  State  have  never  held  that  a  tract 
of  land  containing  less  than  640  acres  is  a  section  of  land  in  contempla- 
tion of  the  law.  The  Act  of  April  19,  1901,  prohibits  the  Land  Commis- 
sioner from  selling  to  any  purchaser  more  than  four  sections  of  public 
free  school  land,  without  any  other  limitations  or  qualifications;  and 
we  respectfully  submit  that  under  this  act  any  citizen  of  this  State  re- 
siding upon  a  fractional  tract  of  school  land  is  authorized  to  purchase, 
within  a  radius  of  five  miles  of  such  home  tract,  other  sections  of  sufii- 
cient  quantity  to  make  four  sections  of  640  acres  each  of  public  free 
school  land.  This  contention  is  supported  by  a  subsequent  paragraph  of 
the  act  requiring  the  purchaser  to  disclose  the  prior  lands  purchased, 
and  stating  that  if  the  land  already  purchased  aggregates  four  sections, 
then  his  subsequent  application  for  other  land  shall  be  rejected.  If, 
however,  the  court's  opinion  is  adverse  to  relator,  then  there  can  cer- 
tainly be  no  doubt  that  the  relator  is  entitled  to  the  first  three  sections 
applied  for  by  him,  for  the  reason  that  these  several  sections  were  ap- 
plied for  and  the  applications  therefor  duly  filed  with  the  county  clerk  of 
Kimble  County,  on  the  26th  day  of  August,  1901,  at  the  hours  of  7 
.  o'clock  a.  m.,  7 :01  o'clock  a.  m.,  and  7 :02  o'clock  a.  m.,  as  will  appear 
from  the  indorsement  of  the  county  clerk  on  the  several  applications^ 
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and  therefore  if  the  contention  of  the  Land  Commissioner  be  sustained, 
these  three  applications,  all  being  prior  to  the  last  application,  did  not 
aggregate  more  than  four  sections  of  public  free  school  land  when  con- 
sidered in  connection  with  his  home  tract  of  160  acres.  It  was  therefore 
the  duty  of  the  Land  Commissioner  to  have  sold  and  awarded  in  any 
event  these  three  tracts  applied  for;  for  certainly  a  subsequent  applica- 
tion for  an  additional  tract  could  not  invalidate  the  prior  application  of 
relator  filed  in  full  compliance  with  the  law,  and  seeking  to  purchase 
only  three  surveys  of  public  free  school  land.  We  therefore  insist  that 
even  should  this  court  be  of  the  opinion  that  by  the  word  section  is 
meant  a  tract  of  school  land  of  less  than  640  acres,  nevertheless  it 
should  award  a  writ  of  mandamus  requiring  the  Commissioner  to  sell 
the  first  three  tracts  applied  for  by  relator  to  him  and  notify  the  clerk 
and  State  Treasurer  of  the  fact  of  the  sale. 

The  law  regulating  the  lease  of  public  free  school  land  only  conferred 
a  preference  right  to  purchase  four  sections  of  the  same  upon  the  orig- 
inal lessee  from  the  State,  and  the  lessee  of  a  large  number  of  sections 
of  school  land  from  the  State  could  not  by  subdividing  his  lease  and 
attempting  to  transfer  the  different  sections  thereof  to  other  parties 
confer  a  preference  right  to  purchase  the  various  tracts  leased  by  him 
upon  such  assignees.  Acts  27th  Leg.,  p.  296;  De  Poyster  v.  Baker,  89 
Texas.  155. 

The  court's  attention  is  called  to  the  fact  that  the  construction  of  the 
law  contended  for  by  relator,  to  wit,  that  the  assignee  of  a  lease  is  not 
entitled  to  any  preference  right  to  purchase  the  surveys  of  school  land 
the  lease  upon  which  has  been  assigned  to  him,  is  a  construction  which 
has  uniformly  been  given  to  the  law  by  the  Commissioner  of  the  General 
Land  Office  under  the  advice  of  the  Attomey-GeneraFs  department  of 
this  State,  and  therefore  the  action  of  these  two  departments  in  so  con- 
struing the  law  is  persuasive  at  least  of  the  contention  made  by  relator. 
If  the  contention  of  the  adverse  parties  be  sustained  by  this  court,  then 
every  laf^  leaseholder  and  cattle  corporation  now  holding  a  large  num- 
ber of  surveys  under  lease  from  the  State  of  Texas  can  subdivide  his 
lease  into  blocks  of  four  sections  each  and  thereby  confer  a  preference 
right  to  purchase  each  block  of  four  sections  upon  his  assignee,  and 
thereby  the  equal  right  of  all  of  the  citizens  of  this  State  to  acquire  por- 
tions of  the  school  land  of  this  State  would  be  absolutely  denied,  and 
each  leaseholder  will  be  afforded  an  opportunity  to  speculate  upon  the 
school  lands  of  this  State  held  by  him  under  lease,  by  subdividing  his 
leasehold  and  selling  it  for  a  bonus  just  before  the  expiration  of  his  lease 
to  assignees  in  order  to  confer  upon  them  a  preference  right  to  purchase 
the  land  assigned  to  them.  It  was  certainly  never  the  intention  of  the 
L^slature  to  afford  large  leaseholders  such  an  opportunity  for  specula- 
tion upon  the  public  lands  of  this  State,  which  they  hold  under  an  ab- 
solute lease  made  to  them  by  the  State  of  Texas,  which  has  withdrawn 
the  land  from  the  market  and  has  prevented  actual  settlers  from  pur- 
chasing same. 
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A  lease  contract  made  by  the  State  of  Texas  with  a  lessee  for  the 
period  of  two  years  from  August  26,  1899,  expires  at  12  o'clock  on  the- 
night  of  August  25,  1901. 

These  lands  were  all  placed  on  the  market  for  sale  and  lease  under  the- 
Act  of  the  Twenty-sixth  Legislature,  page  123,  which  act  took  effect  on 
the  26th  day  of  August,  1899,  and  under  this  act,  Schreiner,  as  a  lessee 
from  the  railway  company,  had  a  preference  right  to  become  the  lessee 
from  the  State  of  the  lands  then  held  by  him  under  lease  from  the  rail- 
way company,  and  this  preference  right  he  exercised  by  filing  his  appli-^ 
cation  on  the  morning  of  the  26th  day  of  August,  1899,  at  the  very  min- 
ute the  doors  of  the  Land  OflBce  were  open  for  business,  and  having  ex- 
ercised this  right  on  that  day  his  lease  immediately  commenced  when  his. 
application  was  filed  in  the  Oeneral  Land  Office,  and  when  the  lease  con- 
tract was  executed  by  the  State  it  related  back  to  the  time  of  the  filing^ 
of  his  application  and  commenced  to  run  at  the  very  time  his  application 
was  filed  in  the  General  Land  Office;  therefore,  having  commenced  to- 
nm  on  the  26th  day  of  August,  1899,  by  virtue  of  its  terms  it  expired  at 
12  o'clock  on  the  night  of  August  25, 1901.  At  the  time  Schreiner  filed 
his  application  to  lease  he  was  in  possession  of  the  four  tracts  of  land 
here  in  controversy  under  a  lease  from  the  railway  company,  and  his. 
possession  of  the  land  commenced  under  his  application  as  a  lessee  of 
the  State  on  the  26th  day  of  August,  1899,  when  his  application  was 
filed.  Griffith  v.  Boggett,  59  U.  S.,  158;  Marys  v.  Anderson,  24  Pa. 
St.,  272 ;  Buchanan  v.  Whiteman,  151  N.  Y.,  253 ;  People  v.  Robertson,. 
39  Barb.,  9 ;  Lysle  v.  Williams,  15  S.  &  R.  (Pa.),  135 ;  Acts  of  26th  Leg.^ 
p.  123;  Acts  27th  Leg.,  p.  295. 

The  clause  contained  in  section  5  of  the  Acts  of  the  Twenty-seventh 
Legislature,  page  295,  providing  that  at  the  expiration  of  any  lease  in 
the  absolute  lease  district  the  land  shall  remain  subject  to  sale  for  a 
period  of  sixty  days,  ^fexcept  where  there  are  improvements  on  a  sec- 
tion of  the  value  of  $200  or  more,"  does  not  mean  that  such  a  section  is< 
absolutely  withdrawn  from  sale,  but  must  be  construed  in  connection 
with  section  6  of  the  same  act  giving  the  lessee  a  preference  right  to  pur- 
chase four  sections  of  his  leasehold  at  the  expiration  of  his  lease,  and 
the  other  clause  of  section  3  giving  a  leaseholder  the  right  for  sixty  days- 
after  expiration  of  lease  to  remove  his  improvements. 

It  was  clearly  the  intention  of  the  Legislature  to  confer  upon  the  lease- 
holder a  preference  right  to  purchase  only  four  sections  out  of  his  lease- 
hold, the  same  amount  that  any  other  actual  settler  is  entitled  under  the^ 
law  to  purchase,  but  in  order  to  protect  him  in  cases  where  he  had  placed 
valuable  improvements  upon  certain  surveys  which  were  not  within  the 
five-mile  radius  provided  for  by  law,  under  section  6  of  the  Act  of  the 
Twenty-seventh  Legislature,  he  was  authorized  to  purchase  such  sec- 
tions as  he  had  placed  $500  worth  of  improvements  on,  not  to  exceed 
four  sections,  even  though  they  should  not  be  situated  within  the  five- 
mile  radius,  and  this  clause  must  also  be  read  in  connection  with  a 
subsequent  clause  of  the  same  section  which  gives  lessee  the  right  for 
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sixty  days  after  the  expiration  of  his  lease  to  remove  his  improvements. 
The  Land  Commissioner,  by  this  section,  was  therefore  only  prohibited 
from  selling  a  section  of  land  which  had  improvements  on  it  at  the 
expiration  of  the  lease  and  until  the  lessee  had  been  allowed  sixty  days 
within  which  to  remove  his  improvements.  By  the  terms  of  this  act, 
at  the  expiration  of  a  lease  all  of  the  land  included  within  it  immedi- 
ately became  subject  to  purchase  by  virtue  of  the  termination  of  the 
lease,  and  immediately  upon  the  expiration  of  the  lease  purchasers  have 
a  right  to  file  their  applications  to  purchase  and  make  their  first  pay- 
ment as  required  by  law,  thereby  fixing  their  right  to  secure  the  land, 
and  the  only  power  which  the  Land  Commissioner  can  exercise  is  to 
suspend  action  upon  the  applications  to  purchase  the  various  sections 
included  in  the  leasehold  until  sixty  days  have  expired  within  which  the 
original  lessee  can  remove  his  improvements  or  exercise  his  preference 
right  to  purchase  four  sections  of  the  land.  When  this  sixty  days  has 
expired  and  the  lessee  has  failed  to  exercise  his  preference  right  and 
has  failed  to  remove  his  improvements,  then  the  Land  Commissioner 
under  the  law  is  bound  to  award  the  land  to  the  first  applicant  whose 
application  was  filed  after  the  expiration  of  the  lease,  and  who  has  other- 
wise complied  with  the  law  in  the  purchase  thereof. 

C.  K.  Bell,  Attomey-Gteneral,  and  T.  8.  Reese,  Assistant,  for  respond- 
ent Bogan,  Commissioner. — The  writ  of  mandamus  will  not  issue  in  be- 
half of  a  party  who  has  some  other  adequate  statutory  or  common  law 
remedy.  Tappan  on  Mandamus,  58;  Merrill  on  Mandamus,  chap.  2; 
Steele  v.  Ctoodrich,  87  Texas,  401;  Board  Liand  Commrs.  v.  BeU, 
Dall.,    366. 

The  relator  has  adequate,  full,  and  complete  remedy  at  law,  without 
the  issuance  of  the  writ  of  mandamus  by  the  court.  According  to  the 
allegations  of  his  petition  relator  has  made  application  to  the  Com- 
missioner of  the  General  Land  Office  to  purchase  this  section  of  land. 
He  alleges  a  full  compliance  with  all  the  provisions  of  the  statute  to  en- 
title him  to  have  the  land  awarded  to  him  as  a  piirchaser.  If  the  allega- 
tions of  his  petition  are  true,  he  is  entitled  not  only  to  have  the  land 
awarded  to  him  on  his  application,  but  he  is  entitled  to  the  land  and  the 
immediate  possession  thereof.  He  could  take  possession  of  the  land  and 
hold  it  against  all  the  world,  or  if  held  adversely  could  recover  the  land 
and  the  possession  thereof  with  adequate  damages,  in  an  ordinary  suit  of 
trespass  to  try  title  in  the  district  court.  The  application  to  purchase 
and  compliance  with  the  statutory  requirements  entitled  him  to  the 
lands,  and  the  award  of  the  Commissioner  of  the  General  Land  Office 
was  not  necessary  to  the  full  enjoyment  of  his  right.  Perez  v.  Canales, 
69  Texas,  674;  Metzler  v.  Johnson,  1  Texas  Civ.  App.,  137;  Cattle  Co. 
V.  Bacon,  79  Texas,  12;  Watts  v.  Wheeler,  10  Texas  Civ.  App.,  117. 

In  substance,  so  far  as  the  respondents  Thomas  and  W.  E.  Nichols  are 
concerned^  this  is  a  suit  to  determine  the  respective  rights  of  relator 
and  said  Thomas  and  W.  B.  Nichols  to  the  land.    Thomas  and  W.  B. 
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Nichols  are  necessary  parties  to  any  mandamus  proceedings  m  which 
their  rights  are  involved.  This  court  has  no  jurisdiction,  in  an  original 
proceeding,  to  determine  the  respective  rights  of  relator  and  Thomas 
and  W.  E.  Nichols.  Hence  relator  should  be  remitted  to  the  district 
court,  which  has  full  jurisdiction  to  try  the  issue  and  afford  complete 
relief.  Smith  v.  Power,  2  Texas,  68 ;  Cullem  v.  Latimer,  4  Texas,  329 ; 
Tabor  v.  Commissioner,  29  Texas,  510. 

Upon  the  proposition  that  in  computing  the  time  which  the  lease  to 
Schremer  had  to  run  the  26th  of  August  is  to  be  included  and  the  lease 
1«rminate  at  12  o'clock  p.  m.  of  the  25th  of  August,  the  following  au- 
thorities are  cited  in  addition  to  those  cited  in  the  brief  of  counsel  for 
relator :  O'Connor  v.  Townes,  1  Texas,  107 ;  Taylor  v.  Brown,  147  U.  S., 
640;  Pearpont  v.  Graham,  4  Wash.  (C.  C),  240;  Taylor  v.  Jacoby,  2 
Pa.,  495;  Houser  v.  Reynolds,  1  Haywood,  114;  Fox  v.  Nathans,  32 
Conn.,  348 ;  Marys  v.  Anderson,  24  Pa.  St.,  272 ;  Buchanan  v.  Whitman, 
76  Hun,  67;  Buchanan  v.  Whitman,  151  N.  Y.,  253;  Hatter  v.  Ash.  1 
Ld.  Eaymond,  84;  Seignorett  v.  Noguire,  2  Ld.  Raymond,  1241. 

The  lease  was  for  "a  term  of  two  years  from  the  26th  day  of  August, 
1899,''  and  was  dated  22d  November,  1899.  The  application  to  lease 
was  filed  in  the  General  Land  Office  at  8  o'clock  a.  m.,  August  26,  1899. 
It  was  clearly  the  intention  of  the  parties  that  the  lease  contract  should 
be  effective  from  the  date  of  the  filing  in  the  (Jeneral  Land  Office,  and 
that  the  two  years  should  begin  to  nm  on  that  date. 

Eespondent  Eogan  further  agrees  with  relator  in  his  contention  that 
the  prior  right  to  purchase  given  to  the  lessee  by  section  6,  chapter  125, 
Acts  of  the  Twenty-seventh  Legislature,  does  not  pass  to  the  assignee 
of  the  lessee  in  whole  or  in  part,  but  is  limited  to  the  original  lessee. 
Such  has  been  the  construction  of  the  statute  upon  which  respondent  has 
nniformly  acted.  The  laws  regulating  the  rights  and  relations  between 
landlord  and  tenant  growing  out  of  lease  contracts  between  private  in- 
dividuals afford  very  little  if  any  guidance  in  the  construction  of  the 
statutes,  respecting  the  lease  of  public  lands.  The  statute  is  intended 
to  provide  a  complete  system,  and  when  the  construction  is  doubtful  we 
can  only  strive  more  or  less  successfully  to  discover  and  carry  out  the 
intention  of  the  Legislature.  In  construing  an  entirely  dissimilar 
statute  this  court  held  in  DePoyster  v.  Baker,  89  Texas,  155,  that  the 
words  "purchaser  and  lessee"  did  not  include  an  assignee  of  either. 

Can  a  lessee  of  100  sections  by  dividing  his  lease  into  25  parcels  of 
four  sections  each  and  transferring  the  same  a  few  days  before  the  ex- 
piration of  the  lease  to  twenty-five  different  assignees,  give  to  each  the 
right  to  purchase  four  sections  out  of  the  pasture  so  assigned?  Or  if 
he  assigns  four  sections  out  of  the  lease,  retaining  96  sections  himself, 
how  is  the  prior  right  to  purchase  to  be  decided? 

West  &  Cochran  and  E,  Cartledge,  for  respondents  Nichols. — ^The 
lands  involved  in  this  suit  were  embraced  in  a  lease  to  Charles  Schreiner, 
which  by  its  terms  was  to  run  "for  a  term  of  two  years  from  the  26th 
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day  of  August^  1899/*  and  hence  did  not  expire  until  at  midnight  on  the 
night  of  August  26,  1901, — or  until  at  the  end  of  August  26,  1901, — and. 
therefore  the  applications  made  by  the  relator  on  the  morning  of  August 
26,  1901,  were  premature  and  conferred  no  rights  upon  him  whatever. 
Under  the  law,  lands  under  lease  in  a  county  situated  in  the  absolute 
lease  district,  as  is  Kimble,  are  not  subject  to  sale  to  anyone,  except  the 
lessee,  until  after  the  expiration  of  such  lease.  Laws  of  1901,  Reg.  Ses., 
gee  5,  p.  295.  As  to  when  Shreiner's  lease  expired:  26  Am.  and  Eng. 
Enc.  of  Law,  1  ed.,.  p.  4,.  et  seq, ;  14  Am.  and  Eng.  Enc.  of  Law,  2  ed.,. 
p.  553,  et  seq. ;  Hill  v.  Kerr,  78  Texas,  217 ;  Cobb  v.  Webb,  64  S.  W. 
Hep.,  792;  Halbert  v.  Association,  89  Texas,  230;  Smith  v.  Dickey,  74 
Texas,  63 ;  Lubbock  v.  Cook,  49  Texas,  101 ;  Burr  v.  Lewis,  6  Texas,  81 ;. 
O'Conner  v.  Townes,  1  Texas,  107;  Hollis  v.  Francois,  1  Texas,  119; 
Bigelow  V.  Willson,  1  Pick.,  485;  Goode  v.  Webb,  52  Ala.,  452;  Weld 
V.  Barker,  153  Pa.  St.,  465;  Sheets  v.  Selden  Lessee,  2  Wall.,  190;  Best 
V.  Polk,  18  Wall.,  112;  Ackland  v.  Lutley,  9  Adolphus  &  Ellis,  879; 
Gorst  V.  Lowndes,  11  Simon,  434;  Parsons  on  Contracts,  2  ed.,  sec.  176; 
Whart.  on  Cont.,  sec.  895;  1  Beach  on  Cont.,  sec.  631;  Wood's  LandL 
and  Ten.,  2  ed.,  605 ;  Taylor  on  Landl.  and  Ten.,  8  ed.,  sec.  78 ;  Suth, 
on  Stat  Const.,  sec.  10,  p.  135. 

The  applications  of  relator  made  on  the  morning  of  August  26,  1901,. 
should  not  be  considered  as  having  any  force  on  that  day  or  any  sub- 
sequent date.  His  applications  made  and  filed  with  the  county  clerk 
at  a  time  when  the  lands  applied  for  were  not  subject  to  sale  can  not 
be  considered  as  continuing,  nor  can  such  applications  be  made  to  attach 
to  conditions  which  might  thereafter  arise.  Gracey  v.  Hendrix,  93 
Texas,  26 ;  Willoughby  v.  Townsend,  93  Texas,  81 ;  McKinney  v.  Grass- 
meyer,  51  Texas,  376 ;  Busk  v.  Lowrie,  86  Texas,  128 ;  Snyder  v.  Nunn^ 
66  Texas,  529 ;  Wright  v.  Hawkins,  28  Texas,  470 ;  Cordill  v.  Moore,  43 
S.  W.  Rep.,  299 ;  Acts  1901,  Beg.  Ses.,  sec.  2,  p.  293. 

Belator  should  not  be  awarded  the  three  sections  which  were  duly 
transferred  and  assigned  to  the  Nicholses  by  Schreiner,  because,  in  pur- 
suance of  such  transfer  to  them,  the  Nicholses  became  lessees  of  the 
State,  and  as  such  had  the  right,  first,  to  purchase  the  land  at  any  time 
before  the  expiration  of  Schreiner^s  lease,  and  second,  each  had  a  prefer- 
ence right,  for  a  period  of  sixty  days  after  said  lease  expired,  within 
which  to  buy  the  three  surveys  which  had  been  transferred  to  them  by 
Schreiner. 

The  relator  should  not  be  awarded  section  85,  because  at  the  expira- 
tion of  the  Schreiner  lease  that  section  had  improvements  thereon  of  the 
value  of  $200  or  more,  and  therefore  under  the  law  said  section  was  not 
subject  to  sale  even  after  the  expiration  of  said  lease  except  to  the  lessee. 
Acts  1901,  Reg.  Ses.,  sees.  5  and  6,  pp.  295-296. 

-  Recapitulating,  we  insist  so  far  as  these  respondents  are  concerned 
that  the  relator  should  be  denied  his  relief  because :  First.  He  applied 
for  the  lands  at  a  time  when  they  were  not  on  the  market  but  especially 
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reserved.    Second,  the  lands,  and  especially  section  85,  by  the  very  tenns 
of  the  law,  were  subject  to  the  prior  right  of  these  respondents. 

GAINES,  Chiep  Justice. — ^This  is  a  petition  for  the  writ  of  man- 
damus to  compel  the  respondent,  the  Commissioner  of  the  General  Land 
Office,  to  reinstate  the  relator  as  purchaser  of  certain  sections  of  school 
lands  lying  in  the  county  of  Kimble  and  described  as  sections  66,  83,  85, 
und  101,  in  the  name  of  the  Galveston,  Harrisburg  &  San  Antonio  Bail- 
way  Company.  W.  R.  Nichols  and  Thomas  Nichols,  each  of  whom  was 
asserting  and  still  asserts  an  adverse  claim  to  certain  of  the  sections  in 
controversy,  were  made  parties  defendant,  and  for  the  sake  of  conveni- 
ence will  be  so  styled  during  the  course  of  this  opinion. 

The  allegations  of  the  amended  petition  show  the  facts  hereinafter 
stated,  but  we  set  them  out  in  chronological  order.  On  the  26th  day  of 
August,  1899,  Charles  Schreiner  made  application  to  the  Commissioner 
of  the  General  Land  Office  to  lease  ten  surveys  of  school  lands  including 
those  in  controversy,  and  on  the  22d  day  of  November  next  thereafter 
the  Commissioner  accepted  his  bid  and  executed  to  him  a  lease  ^^for  a 
term  of  two  years  from  the  26th  day  of  August,  1899.''  On  the  20th  day 
of  November,  1900,  Schreiner  conveyed  his  right  in  section  86  to  de- 
fendant W.  B.  Nichols,  and  on  April  8,  1900,  also  conveyed  to  the  same 
party  his  right  in  section  101.  On  the  day  last  named,  he  also  conveyed 
to  Thomas  Nichols  his  right  in  section  66.  On  the  26th  day  of  August, 
1901,  the  relator,  being  an  actual  settler  upon  and  a  purchaser  of  160 
acres  of  school  lands,  filed  successively  with  the  county  clerk  of  Eimble 
County  separate  applications  to  purchase  the  respective  surveys  in  con- 
troversy, complying  in  all  respects  with  the  law.  That  for  section  65 
was  filed  at  7  a.  m.,  that  for  section  101  at  7 :01  a.  m.,  that  for  section  85 
at  7 :02  a.  m.,  and  that  for  section  83  at  7 :03  a.  m.  Each  of  the  sections 
so  applied  for  were  within  a  radius  of  five  miles  of  the  applicant's  home 
tract.  On  the  same  day,  defendant  W.  B.  Nichols  filed  his  three  separ- 
ate applications  to  purchase  three  of  the  sections;  section  86  at  7:12 
a.  m.,  section  83  at  7 :14  a.  m.,  and  section  66  at  8 :06  a.  m.  In  con- 
formity to  the  statute,  the  clerk  forwarded  all  these  applications,  with 
the  respective  obligations  for  purchase  money,  to  the  Commissioner  of 
the  General  Land  Office,  and  also  the  cash  installments  of  purchase 
money  to  the  State  Treasurer.  On  the  3d  day  of  September  next  there- 
after, the  applications  of  the  relator  were  approved  by  the  Commissioner 
and  on  the  20th  day  of  the  same  month  the  lands  were  awarded  to  him, 
but  on  the  30th  the  award  was  canceled  upon  the  ground  that  the  statute 
allowed  him  to  purchase  three  sections  only  in  addition  to  his  home  pur- 
chase. According  to  the  allegation  in  the  body  of  the  petition,  on  the 
9th  of  September,  1901,  the  defendant  Thomas  Nichols  filed  with  the 
county  clerk  an  application  to  purchase  section  63  and  made  first  pay- 
ment, which  were  duly  forwarded  to  the  Commissioner  and  State  Treas- 
urer respectively.  But  a  certified  copy  of  the  application  is  filed  as  an 
exhibit  to  the  petition,  and  it  appears  clearly  therefrom  that  the  appli- 
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cation  was  filed  on  the  9th  day  of  October.  The  acceptance  of  the  ap- 
plications of  the  relator  was  canceled  by  the  Commissioner  solely  on  the 
ground  that  he  applied  to  purchase  four  surveys  in  addition  to  his  home- 
stead survey  (already  purchased)  and  that  he  was  entitled  to  purchase 
but  three.  The  land  already  purchased  by  relator  and  upon  which  he 
resided  as  an  actual  settler  contained  only  160  acres  and  section  65  em- 
braced only  456  acres  and  a  fraction  of  an  acre.  Hence  his  claim  of 
right  to  purchase  ther  four  sections  applied  for, — all,  together  with  his 
home  tract,  containing  less  than  2560  acres,  or  four  sections  of  640 
seres  each. 

The  answer  of  the  respondent,  the  Commissioner  of  the  General  Land 
OflBce,  and  that  of  the  defendant  are  practically  demurrers  to  the  peti- 
tion. The  respondent,  however,  concedes  the  legality  of  relator's  pur- 
chase, provided  he  was  entitled,  as  claimed  by  him,  to  purchase  four 
additional  sections, — so  as  to  make  up  a  complement  of  2560  acres  or 
four  full  sections  in  all.  The  point  is  made  both  by  respondent  and  by 
defendants,  that  the  writ  should  not  issue  because  the  relator  has  a  plain, 
adequate,  and  complete  remedy  at  law. 

Defendants  also  contend  that  the  relator's  applications  are  invalid  for 
the  reasons,  (1)  that  they  were  filed  on  the  day  before  Schreiner's  lease 
•expired;  (2)  that  the  defendants,  as  assignees  of  the  lease  of  Schreiner, 
had,  for  the  period  of  sixty  days  after  the  expiration  of  the  term,  a  prior 
light  to  purchase  the  sections  respectively  claimed  by  them;  and  (3) 
that  the  relator  in  no  event  had  the  right  to  purchase  section  85,  for  the 
reason  that  it  was  a  leased  section  and  had  upon  it  at  the  expiration  of 
the  term  improvements  of  the  value  of  $200. 

If  the  plaintiff  has  an  adequate  legal  remedy  without  resort  to  the 
writ  of  mandamus,  he  is  not  entitled  to  maintain  this  suit,  however  just 
his  claim.  If  no  legal  obstacle  to  the  purchase  of  the  lands  existed  at 
the  time  he  filed  his  application  with  the  county  clerk,  by  complying 
with  the  terms  of  the  statute  for  such  purchase,  he  acquired  a  title  suflB- 
cient  to  enable  him  to  maintain  an  action  of  trespass  to  try  title  against 
all  adverse  claimants  and  to  have  his  rights  adjudicated  as  between  him 
and  them.  Such  a  suit,  although  prosecuted  to  a  successful  issue  by  him, 
would  not  restore  him  to  his  position  as  a  recognized  and  accepted  pur- 
chaser on  the  records  of  the  General  Land  Office,  nor  upon  the  books  of 
the  treasury  department.  If  a  lawful  purchaser,  he  has  the  right  to 
make  his  annual  payments  upon  his  obligation  and  to  have  a  credit 
therefor.  He  may  ultimately  have  the  right  to  have  patents  issued  to 
him  for  the  lands.  Under  the  statute,  a  purchaser  of  school  lands  may 
sell  to  another  actual  settler  and  may  have  his  vendee's  obligation  sub- 
stituted for  his  own.  Clearly  the  fact  of  the  cancelation  of  the  award  as 
a  purchaser  of  the  land  made  in  his  favor  and  the  rejection  of  his  appli- 
cation would  so  cloud  his  title  as  to  operate  to  his  injury  in  a  sale  of 
the  property.  The  disad.vantage  of  his  position  is  obvious  and  it  is  evi- 
dent that  a  successful  suit  against  the  adverse  claimants  only  would  not 
afford  an  adequate  and  complete  remedy  for  the  wrong.     We  therefore 
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conclude  that  the  relator  is  entitled  to  maintain  his  suit,  and  that  if  he 
has  established  his  right  he  is  entitled  to  the  writ  of  mandamus  for 
which  he  has  prayed. 

Having  reached  the  conclusion  that  the  relator,  if  a  purchaser,  has  a 
right  to  have  a  writ  of  mandamus  issued  in  order  to  compel  his  reinstate- 
ment as  such  upon  the  records  in  the  Land  Office,  we  will  next  inquire 
whether  the  defendants,  as  assignees  of  the  lease  of  Schreiner,  had  a 
prior  right  for  sixty  days  to  purchase  the  sections  the  leases  to  which 
were  respectively  assigned  to  them.  This  right  is  claimed  by  virtue  of 
section  6  of  the  Act  of  April  19,  1901,  entitled  "An  act  relating  to  the 
sale  and  lease  of  the  public  free  school  and  asylum  lands  and  to  repeal 
all  laws  and  parts  of  laws  in  conflict  therewith."  So  much  of  that  sec- 
tion as  is  pertinent  to  the  inquiry  reads  as  follows:  "Any  lessee  shall 
have  sixty  days  prior  right  to  purchase  lands  as  an  actual  settler  at  ex- 
piration of  his  lease."  Laws  1901,  p.  296.  The  question  is,  does  the 
word  "lessee''  mean  the  original  lessee  only,  or  does  it  include  assignees 
of  the  lease.  We  are  of  the  opinion  that  the  Legislature  intended  to  con- 
fer the  right  upon  the  lessees  only  and  not  upon  those  to  whom  the  lease 
might  be  assigned.  The  statutes  which  provide  for  sales  of  the  free 
school  and  asylum  lands  to  actual  settlers  also  provide  for  the  sale  by  a 
purchaser  to  a  subsequent  vendee  under  certain  conditions  and  for  the 
substitution  of  the  latter  to  the  rights  and  obligations  of  the  original 
purchaser.  It  is  not  so  with  the  act  under  consideration,  so  far  as  it 
relates  to  lessees  of  such  lands,  nor  with  any  previous  statute  upon  the 
subject,  so  far  as  we  are  aware.  It  would  seem,  therefore,  that  although 
an  assignment  of  the  lease  is  not  expressly  prohibited,  such  assignment 
was  not  in  contemplation  of  the  Legislature  when  it  passed  the  act,  and 
that  the  privilege  was  intended  to  be  conferred  upon  original  lessees 
only.  Being  a  thing  of  value  to  the  lessee,  a  prior  right  to  purchase, 
even  for  a  short  time  after  the  end  of  his  term,  tended  to  aid  in  securing 
leases  of  the  lands.  Hence  it  was  to  the  interest  of  the  school  fund 
to  grant  the  privilege  to  the  original  lessee  as  an  inducement  to  a  lease. 
The  right  being  fixed  by  the  lease,  the  school  fund  had  no  interest  in 
conferring  such  privilege  upon  a  sublessee  or  an  assignee  of  the  lease. 
To  have  done  so  would  have  been  merely  to  enable  the  original  lessee, 
shortly  before  the  expiration  of  his  term,  to  parcel  out  his  holdings  by 
assignments  to  third  parties  and  thereby  to  confer  upon  them  a  privilege 
to  the  detriment  of  others  equally  meritorious  who  might  desire  to  settle 
upon  and  purchase  the  lands.  In  the  absence  of  some  language  in  the 
statute  directly  indicating  such  a  purpose,  we  would  be  loath  to  hold 
that  it  was  intended  to  grant  such  a  power.  In  the  Act  of  February  23, 
1900,  in  relation  to  the  unsurveyed  lands  of  the  State  which  were  by 
that  act  made  a  part  of  the  school  fimd,  a  preference  right  to  purchase 
was  given,  among  other  classes,  "to  all  leaseholders  of  unsurveyed  lands 
to  the  amoimt  of  four  sections  or  less,  who  were  lessees  of  such  lands 
from  the  State  of  Texas  on  January  1,  1900,  either  directly  or  assignee 
of  the  original  lessee."    Laws  1900,  p.  33.     From  this  it  would  seem 
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that  when  the  Legislature  desired  to  confer  a  right  upon  the  assignees 
of  a  lessee,  they  were  expressly  mentioned. 

We  come  then  to  the  question,  was  the  relator  precluded  from  purchas- 
ing section  85  ]ff  reason  of  the  fact  that  there  were  improvements  on  it 
of  the  value  of  $200  ?  Section  5  of  the  act  last  cited  defines  the  absolute 
lease  district  and  the  rights  and  liabilities  of  lessees  within  such  dis- 
trict It  contains  the  following  provision :  ^*And  lands  situated  in  the 
absolute  lease  district  which  may  be  leased  shall  not  be  sold  during  the 
term  of  the  lease,  except  as  provided  herein.  On  the  expiration  of  any 
lease  in  the  absolute  lease  district,  the  lands  shall  remain  subject  to  sale 
for  a  period  of  sixty  days,  except  where  there  are  improvements  on  a 
section  of  the  value  of  two  hundred  dollars  or  more/'  Laws  1901, 
p.  295.  The  same  section  contains  also  the  following  provision:  **0n 
tiie  expiration  of  his  lease  or  its  termination  imder  the  provisions  of  law, 
or  by  a  final  judgment  of  any  court  of  competent  jurisdiction,  the  lessee 
shall  have  the  right  for  the  period  of  sixty  days  to  remove  any  or  all  im- 
provements he  shall  have  placed  upon  the  leased  premises/'  Id.,  p.  296. 
Let  us  compare  the  corresponding  provision  in  section  4  of  the  act, 
which  section  relates  to  leases  not  within  the  absolute  lease  district ;  that 
is  to  say,  in  the  district  in  which  the  lands  could  only  be  leased  subject  to 
sale  to  actual  settlers.  That  provision  is  as  follows :  ^'AU  lands  which 
may  be  leased  shall  be  subject  to  sale  at  any  time  except  where  otherwise 
provided  herein.  ♦  ♦  ♦  Any  section  or  part  of  a  section  which  may 
be  leased  shall  not  be  sold  except  to  the  lessee,  nor  shall  the  lessee  be 
disturbed  in  his  possession  thereof  during  the  term  of  his  lease  when 
he  has  placed  on  such  section  or  part  of  a  section  improvements  to  the 
value  of  two  hundred  dollars.''  Id.,  p.  295.  It  is  thus  seen  that  the 
right  of  the  lessee,  where  his  lease  was  made  subject  to  a  right  to  sale 
to  an  actual  settler  before  the  expiration  of  the  term,  was,  by  making 
improvements  upon  a  section  of  the  value  of  $200,  to  take  it  out  of  the 
mle  and  to  make  his  lease  absolute  to  such  section.  In  the  absolute  lease 
district,  as  we  have  seen,  he  had,  at  the  end  of  his  term,  a  priority  in 
the  right  of  purchase  and  sixty  days  were  allowed  him  for  this  purpose. 
But  the  purpose  of  the  provision  first  quoted  from  section  6  was  not  to 
give  a  prior  right  to  purchase  a  section  when  it  had  $200  worth  of  im- 
provements upon  it,  but  merely  to  make  an  exception  to  the  rule  which 
required,  when  an  ^solute  lease  had  been  made,  that  for  sixty  da3r8  after 
its  termination  the  lands  should  be  open  to  sale  and  should  not  be  subject 
to  be  again  leased  during  that  period.  Where  a  section  had  improve- 
ments of  the  value  of  $200  upon  it,  the  lessee  was  not  required  to  await 
sixty  days  before  leasing  it  again,  as  was  the  case  of  a  section  without 
improvements  of  that  value,  but  was  at  liberty  to  apply  at  once  for  a 
lease  of  such  section.  Any  other  reasonable  construction  would  take  an 
improved  section  off  the  market  for  sale  altogether, — ^a  result  contrary 
to  the  entire  spirit  and  policy  of  our  legislation  upon  the  subject  of  the 
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LegiBlature  which  passed  the  act  Conceding,  then,  that  the  original 
lessee,  although  he  had  assigned,  had  the  privilege  of  making  a  new 
lease  within  sixty  days  from  the  end  of  his  tenn,  as  we  construe  the 
provision,  it  did  not  give  him  an  exclusive  right.  It  was  subject  to  lease 
or  sale,  and  the  applicant,  whether  as  purchaser  or  lessee,  who  made  the 
first  application  would  have  the  prior  right.  Whether  it  was  subject  to 
lease  by  anyone  other  than  the  former  lessee  during  the  sixty  days  is  a 
question  not  before  us.  It  would  seem,  however,  that  since  the  excep- 
tion is  made  by  reason  of  the  improvements,  the  privilege  was  intended 
to  be  granted  to  him  only  by  whom  the  improvements  were  made.  Be- 
sides, in  another  part  of  section  6,  it  is  provided,  as  to  sections  without 
improvements,  that  in  case  they  are  not  purchased  within  sixty  days 
after  the  end  of  the  term,  the  lessee  shall  have  for  thirty  days  a  prior 
right  to  re-lease. 

This  brings  us  to  the  most  difficult  question  in  the  case.  It  is  con- 
tended that  on  the  26th  of  August,  1901,  the  lease  had  not  expired  and 
that  therefore  the  applications  of  relator  to  purchase  were  premature 
and  all  proceedings  thereunder  void.  This  contention  is  based  upon  the 
proposition  that  since  the  lease  was  to  run  *^for  a  term  of  two  years 
from  the  26th  of  August,  1899,^'  it  did  not  expire  until  the  last  moment 
of  the  26th  of  August,  1901.  The  weight  of  authority  seems  to  be  that 
in  construing  a  lease  which  is  to  run  "from^'  a  day  for  a  certain  num- 
ber of  days,  months,  or  years,  ordinarily  the  day  from  which  it  is  to  run 
is  to  be  excluded.  On  the  other  hand,  it  is  also  held  that  the  intent  of 
the  parties,  must  govern  and  that  the  intent  to  include  the  day  may  be 
inferred  from  the  context  or  even  from  the  circumstances  of  the  par- 
ticular case ;  and  it  may  be  that  had  it  been  shown  in  this  case  that  the 
lease  to  Schreiner  was  in  the  form  in  general  use  in  the  Land  Office, 
and  that  the  uniform  and  well  known  construction  in  that  office  was  to 
include  the  day  mentioned  for  the  beginning  of  the  term,  such  con- 
struction should  govern.  But  in  the  view  we  take  of  the  case,  we  do 
not  find  it  necessary  to  decide  the  question.  Let  it  be  conceded  for  pur- 
poses of  this  opinion  that  the  lease  had  not  expired  on  the  26th  of 
August,  1901.  At  all  events,  it  expired  at  12  p.  m.  of  the  night  of  that 
day.  The  relator's  applications  could  not  in  the  course  of  business  have 
reached  the  Land  Office  and  have  been  acted  on  until  after  the  termina- 
tion of  the  lease.  As  a  matter  of  fact,  they  were  received  and  filed  in 
that  office  on  the  3d  of  September,  and  the  lands  were  not  awarded  to 
him  until  the  20th  of  that  month.  Now,  if  before  the  award  was  made 
and  after  the  lease  had  expired  another  settler  had  made  application 
to  purchase  the  lands,  we  incline  to  think  that  such  application  should 
be  held  good.  Every  qualified  person  desiring  to  purchase  school  lands 
should  have  an  equal  chance  in  the  race  of  diligence  after  the  expira- 
tion of  the  term  and  after  the  lands  were  again  upon  the  market  for 
sale;  and  it  would  hardly  be  competent  for  anyone  to  forestall  the  right 
of  another  by  filing  his  application  before  the  lease  expired.  But  the 
defendant's  applications  were  filed  after  the  relator  had  filed  his  and 
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on  the  same  day.  Clearly  they  acquired  no  right  superior  to  his.  Then 
when  the  Commissioner  of  the  General  Land  Office  came  to  act  npon 
relator's  applications  and  to  decide  whether  the  lands  should  be  awarded 
to  him  or  not,  there  was  no  one  having  a  better  right  standing  in  the 
way  of  the  award.  It  seems  that  according  to  the  Commissioner's  con- 
struction of  the  lease,  the  term  was  at  an  end  when  he  awarded  the  land. 
But  let  us  admit  that  he  erred  in  so  holding  and  let  us  suppose  that  he 
considered  that  the  lease  was  not  then  terminated.  Was  it  his  duty  to 
reject  the  applications  on  this  ground  merely  and  to  require  new  appli- 
cations to  be  filed  ?  Would  such  a  requirement  have  accomplished  any- 
thing more  than  the  going  through  an  empty  form?  He  had  the  re- 
lator's obligations,  the  cash  payments  had  been  made,  and  the  applicant 
had  filed  his  affidavit  as  required  by  the  law.  The  Constitution  requires 
the  Legislature  to  provide  for  the  sale  of  the  school  lands;  and  the 
policy  of  our  legislation  has  been  to  promote  such  sales,  and,  with  a 
view  to  populate  the  unsettled  districts  of  the  State,  to  favor  those  pur- 
chasers who  had  already  settled  upon  and  purchased  a  section  or  part 
of  section  of  the  lands,  as  well  as  those  who  seek  to  acquire  the  lands 
for  the  purpose  of  making  tiieir  homes  upon  them.  It  comports  neither 
with  the  spirit  nor  policy  of  this  legislation  to  throw  around  settlers 
applying  to  purchase  unnecessary  and  improvident  restrictions.  We 
are  therefore  of  the  opinion  that  since  the  lands  had  been  awarded  to  the 
relator  before  any  superior  intervening  rights  had  attached,  the  award 
should  not  have  been  set  aside  for  the  mere  irregularity  in  making  tiie 
application  on  the  day  before  the  lease  had  expired,  if  in  fact  it  had  not 
expired. 

But  was  the  relator  entitled  to  purchase  the  four  additional  surveys 
for  which  he  applied?  Some  complication  with  reference  to  this  ques- 
tion arises  from  the  fact  that  the  Act  of  April  19,  1901,  does  not  pur- 
port to  be  an  amendment  of  the  previous  statutes  upon  the  same  sub- 
ject, but  in  express  terms  repeals  all  laws  in  conflict  therewith.  It  does 
not  expressly  confer  upon  a  purchaser  of  a  part  of  the  school  lands  a 
right  to  purchase  additional  lands.  Section  3,  however,  contains  the 
following  language :  "The  Commissioner  of  the  General  Land  Office  is 
hereby  prohibited  from  selling  to  the  same  party  more  than  four  sec- 
tions of  land,  and  all  applications  to  purchase  land  shall  also  disclose 
the  prior  lands  purchased  by  the  applicant  from  the  State,  if  any,  since 
the  taking  effect  of  this  act,  and  the  residence  of  the  applicant  at  said 
time,  and  if  it  appear  therefrom  or  from  the  records  in  the  land  office 
that  said  applicant  has  already  purchased  land  aggregating  four  sec- 
tions since  the  taking  effect  of  this  act,  his  application  shall  be  rejected ; 
provided,  this  shall  not  apply  to  sales  made  to  a  purchaser  and  after- 
wards canceled  as  invalid  for  some  reason  other  than  abandonment  and 
where  the  purchaser  himself  was  not  at  fault.''  Laws  1901,  p.  294. 
The  purpose  of  this  provision  seems  to  us  to  have  been  mainly  to  pre- 
vent one  who  had  previously  purchased  four  sections  from  making  a 
new  settlement  and  purchasing  again.     This  inhibition  was  not  con- 
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tained  in  the  previotis  laws.  The  language  that  the  Commissioner  ^^is 
hereby  prohibited  from  selling  to  the  same  party  more  than  four  sec- 
tions of  land*'  was  probably  out  of  abundance  of  caution  to  reaffirm  the 
existing  rule  on  the  subject.  The  right  to  purchase  additional  lands  is 
expressly  conferred  by  article  4218f  of  the  Revised  Statutes  as  amended 
by  the  Act  of  1897  (Laws  1897,  page  184),  and  that  article,  as  to  its 
main  provisions,  is  not  affected  by  the  Act  of  1901.  It  contains  the  fol- 
lowing provisions :  "When  any  portion  of  said  land  has  been  classified 
to  the  satisfaction  of  the  Commissioner  of  the  General  Land  Office,  un- 
der the  provisions  of  this  chapter  or  former  laws,  such  land  shall  be  sub- 
ject to  sale,  but  to  actual  settlers  only,  except  where  otherwise  provided 
by  law,  and  in  quantities  of  not  less  than  eighty  acres  or  multiples 
thereof,  nor  more  than  four  sections  containing  six  hundred  and  forty 
acres,  more  or  less ;  provided,  that  the  purchaser  shall  not  include  in  his 
purchase  more  than  two  sections  of  agricultural  land;  and  provided, 
that  where  there  is  a  fraction  less  than  eighty  acres  of  any  section  left 
unsold,  such  fraction  may  be  sold.  Any  bona  fide  purchaser  who  has 
heretofore  purchased  or  who  may  hereafter  purchase  any  lands  as  pro- 
vided herein  shall  have  the  right  to  purchase  other  lands  in  addition 
thereto,"  etc.  The  question  is,  did  the  Legislature  mean  by  four  sec- 
tions four  original  surveys,  or  did  they  mean  lands  amounting  in  quan- 
tity to  four  sections  of  640  acres  each, — or  to  2560  acres?  In  the 
primary  and  broad  signification  of  the  term,  any  division  of  a  thing 
is  a  section.  But  probably  by  reason  of  the  fact  that  the  United  States 
has  surveyed  its  lands  in  sections  of  a  square  mile  each,  it  has  become 
customary  to  speak  of  such  a  survey  as  a  section.  But  any  survey  may 
be  appropriately  designated  as  a  section.  When  in  the  provision  last 
quoted  the  Legislature  uses  the  words  "four  sections  consisting  of  six 
hundred  and  forty  acres,  more  or  less,*'  they  meant  surveys,  that  is,  to 
include  surveys  intended  and  purporting  to  contain  the  quantity  named, 
— tiiough  they  might  contain  more, — and  surveys  of  less  than  that  quan- 
tity. In  other  words,  the  amount  of  land  the  settler  was  entitled  to  pur- 
chase was  to  be  determined  by  the  number  of  surveys  and  not  by  the 
quantity  in  acres.  This  construction  is  also  borne  out  by  the  following 
provision  in  the  same  section  from  which  we  have  last  quoted:  "And 
if  the  (meaning  the  purchaser)  or  his  vendor  has  already  resided  upon 
his  home  section  for  three  years,  or  when  he  or  his  vendor,  or  both  to- 
gether, shall  have  resided  upon  it  for  three  years,  the  additional  lands 
purchased  may  be  patented  at  any  time.**  Since  the  law  gives  an  orig- 
inal purchaser  the  right  to  purchase  eighty  acres  or  multiples  thereof, 
or  an  original  survey  of  640  acres,  it  is  evident  that  the  words  ^Tiome 
section**  in  the  foregoing  provision  include  within  their  meaning  a  sur- 
vey of  less  than  640  acres  of  land.  In  the  enactments  in  question,  the 
Legislature  were  not  recognizing  a  fixed  right,  but  were  extending  a 
privilege  to  purchase;  and  it  might  well  have  been  deemed  the  more 
practicable  and  convenient  rule  to  grant  the  right  to  purchase  three 
original  surveys  rather  than  the  quantity  of  1920  acres,  when  such  sur- 
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veys  contained  less  than  that  quantity.  Besides  all  this,  the  survey  for 
which  the  relator  applied  and  which  contained  only  457  acres  and  a 
fraction  was  known  in  the  land  office  as  '^section  65'^  and  was  so  de- 
scribed in  his  application. 

We  conclude  that  the  relator  was  entitled  to  purchase  the  three  sec- 
tions first  applied  for  but  not  the  fourth ;  and  upon  the  whole  case,  that 
the  writ  of  mandamus  should  be  awarded  as  to  sections  65,  101,  and 
S5,  but  should  be  refused  as  to  section  83. 

It  is  accordingly  so  ordered.  The  defendants,  the  Nicholses,  will 
pay  aU  costs  which  have  accrued  by  reason  of  their  being  made  parties 
to  the  suit.    All  other  costs  will  be  paid  by  the  relator. 

Mandamus  granted. 


Gulf,  Colorado  &  Santa  Pe  Eailway  Company  et  al  v. 
James  Cushney. 

No.  1078.    Decided  March  17,  1902. 

Caniers  of  Animals— Connecting  Lineo—Danuges— Charge. 

In  an  action  against  eeyeral  connecting  carriers  for  damages  in  the  trans- 
portation of  cattle,  it  was  not  erroneous  to  instruct  the  jury  to  determine  the 
aggregate  damage  caused  by  wrongful  delays  between  the  points  of  origin  and 
destination  of  the  shipment,  and  apportion  against  each  defendant  the  amount 
caused  by  his  individual  default,  the  jury  being  fully  instructed  that  each  was 
only  liable  for  delays  on  its  own  line.     (Pp.  311-313.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Second  District^  in  an 
appeal  from  Mitchell  County. 

The  defendant  railway  companies  appealed  from  a  judgment  rendered 
in  plaintiff  Cushney's  favor,  and  on  afiSrmance  obtained  writ  of  error. 

J.  W.  Terry  and  Chas.  K.  Lee,  for  plaintiffs  in  error,  Gulf,  etc.,  Bail- 
way  Company  and  Atchison,  etc.,  Bailway  Company. 

B.  '0.  BidweUj  for  plaintiff  in  error,  Texas  &  Pacific  Bailway  Com- 
pany. 

Cowen  £  Bumey,  for  defendant  in  error. 

WILLIAMS.  Associate  Justice. — Five  actions  were  brought  by  de- 
fendant in  error,  in  each  of  which  the  Texas  &  Pacific  Eailway  Company, 
the  Gulf,  Colorado  &  Santa  Fe  Bailway  Company,  and  the  Atchison, 
Topeka  &  Santa  Fe  Bailway  Company  were  joined  as  defendants,  as 
permitted  by  an  act  of  the  Legislature  of  1899  (Session  Laws  1899,  page 
214),  the  object  of  the  suits  being  to  recover  for  damage  sustained  by 
plaintiff's  cattle,  shipped  in  five  train  loads  over  the  three  roads  from 
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Odessa,  Texas,  on  the  first  named,  to  Diamond  Springs  and  Burdick, 
Kan.,  on  the  last  named.  In  three  of  the  suits,  more  than  two  thousand 
dollars  damages  in  the  aggregate  were  alleged  to  have  been  caused  by  the 
three  companies,  but  less  than  two  thousand  dollars  were  alleged  and 
claimed  against  each  of  the  defendants,  no  joint  liability  being  asserted. 
In  each  of  the  other  two  cases,  the  whole  amount  sued  for  was  less  than 
two  thousand  dollars. 

The  Texas  &  Pacific  company,  in  proper  time  and  manner,  applied  for 
a  removal  of  the  three  first  mentioned  causes  to  the  Federal  Court, 
which  was  denied  in  the  District  Court.  Thereafter,  the  five  causes 
were  consolidated  by  an  agreement  which  purports  to  save  the  rights 
arising  from  the  application  for  removal ;  and,  in  the  consolidated  cause, 
amended  pleadings  were  filed  by  both  parties,  plaintiff  seeking  the 
recovery  of  the  entire  damages  sued  for  in  the  original  suits  and  defend- 
ants making  their  several  defenses  thereto.  More  than  two  thousand 
dollars  were  thus  claimed  of  the  Texas  &  Pacific  company,  but  no 
further  effort  at  removal  was  made  after  consolidation. 

The  plaintiff  recovered  judgment  against  the  defendants  severally 
for  amounts  found  against  them  by  the  jury,  and  this  judgment  was 
aflSrmed  in  the  Court  of  Civil  Appeals. 

This  writ  of  error  was  granted  upon  what  this  court  at  the  time  was 
inclined  to  consider  an  error  in  the  charge  of  the  trial  court.  All 
other  points  raised  by  the  assignments  of  the  three  appellants  were,  in 
our  opinion,  properly  disposed  of  by  the  Court  of  Civil  Appeals. 

The  Texas  &  Pacific  company  received  the  cattle  at  Odessa,  carried 
them  to  Fort  Worth,  and  delivered  them  to  the  Gulf,  Colorado  &  Santa 
Fe  company,  which  took  them  to  Purcell,  in  the  Indian  Territory,  and 
delivered  them  to  the  Atchison,  Topeka  &  Santa  Fe  company,  which 
carried  them  to  their  destinations.  The  amended  petition,  filed  after 
the  consolidation,  alleged  and  specified  delays  and  slow  running  on  the 
part  of  each  carrier  in  the  transportation  of  each  of  the  five  trains,  and 
averred  damage  to  the  cattle  from  each  of  such  causes  which  amounted, 
in  the  aggregate,  to  the  sum  sued  for;  but  the  petition  further  stated 
that  plaintiff  could  not  state  accurately  the  amount  of  such  damage  in- 
flicted by  each  company,  but  that  none  of  them  caused  or  were  sought 
to  be  held  liable  for  damage  in  excess  of  two  thousand  dollars  to  any 
train  load  of  cattle. 

In  its  charge  to  the  jury  the  trial  court  defined,  distinctly  and  sepa- 
rately, the  duty  of  each  carrier  in  receiving  and  carrying  the  stock  over  its 
own  road;  instructed  that  each  would  be  liable  for  damage  caused  by 
its  neglect  in  performing  such  duty;  and  that  neither  would  be  liable 
for  a  failure  of  duty  of  another,  but  only  for  damages  resulting  from  its 
own  negligence.  After  further  definitions,  the  court  instructed  as  fol- 
lows: "If  you  believe  from  the  evidence  before  you  that  on  or  about 
May  5,  1898,  at  Odessa,  Texas,  plaintiff  tendered  to  the  Texas  &  Pacific 
RaUway  Company  the  cattle  described  in  his  petition  for  shipment,  and 
if  you  believe  that  said  railway  company  was  guilty  .of  an  unreasonable 
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and  negligent  delay  in  receiving  and  accepting  said  cattle  when  so 
tendered  to  it,  and  if  you  believe  that  in  the  transportation  of  said 
cattle  from  Odessa  to  their  destination  in  Kansas,  there  were  unreason* 
able  delays  at  or  between  the  various  points  named  in  plaintiffs  petition 
or  any  of  them,  and  if  you  further  believe  that  such  delays  were  the 
result  of  the  negligence  of  defendants  or  any  or  either  of  them,  and  if 
you  find  that  as  a  result  of  such  unreasonable  delays,  if  any,  said  cattle 
were  injured  and  as  a  result  of  such  injuries  any  of  said  cattle  died  or 
were  killed,  then  you  will  find  for  the  plaintiff  the  damages  he  sustained 
thereby,  and  in  estimating  the  amount  of  his  damages,  you  will  fix  the 
same  at  the  market  value  at  the  place  of  destination  of  the  cattle,  if 
any,  that  died  or  were  killed  as  a  result  of  such  negligent  and  unreason- 
able delays,  to  which  you  will  add  the  difference,  if  any,  in  the  market 
value  at  destination  at  time  of  arrival  of  all  the  cattle  that  survived  and 
their  market  value  at  said  place  in  the  condition  and  at  the  time  they 
should  have  arrived  there  but  for  such  unreasonable  delays,  if  any.  And 
to  the  aggregate  amount  of  damage  so  found  by  you,  if  any,  you  will  add 
interest  at  the  rate  of  6  per  cent  per  annum  from  the  time  of  the  arrival 
of  said  cattle  at  destination  to  the  date  of  your  verdict, 

'*If  you  find  for  plaintiff,  you  will  apportion  the  amount  of  the  damage 
found  by  you,  if  any,  between  the  defendants  according  to  and  in  pro- 
portion to  their  respective  liability  as  indicated  by  instructions  which 
have  already  been  given  you.  And  you  will  apportion  the  damages 
80  found  by  you  against  those  defendants  only,  if  any,  that  you  may 
find  from  the  evidence  were  guilty  of  unreasonable  delays  in  receiving 
and  transporting  said  cattle  and  in  thus  contributing  to  their  injury, 
you  will  find  in  favor  of  such  defendants,  if  any,  as  you  may  find 
from  the  evidence  did  not  contribute  to  the  injury  of  said  cattle  by  un- 
reasonable delays  in  accepting  said  cattle  and  in  transporting  them  over 
its  own  line  of  railway.^* 

After  further  directions  on  other  questions,  the  court  gave  this  in* 
struction:  'Tou  are  further  instructed  that  if  you  find  for  plaintiff 
you  will  not,  in  apportioning  the  damages  so  found  by  you,  apportion 
any  damage  against  either  of  the  defendants  resulting  to  plaintiff  from 
delays,  if  any,  occurring  beyond  the  terminus  of  its  own  line  of  railway, 
for  under  the  law  each  is  only  liable  for  negligent  and  unreasonable 
delays  occurring  on  its  own  line  of  railway  and  not  for  any  delays  of  the 
other  defendants  ocurring  on  their  lines  of  railway.^* 

The  part  of  the  charge  of  which  complaint  is  made  is  that  which 
in  effect  directs  the  jury  to  first  find  the  whole  amount  of  the  damage 
done  by  all  the  defendants  and  then  "apportion^^  it  among  them  "ac- 
cording to  and  in  proportion  to  their  respective  liability  as  indicated  by 
instructions  which  have  already  been  given.^*  The  objection,  in  sub-* 
stance,  is  that  by  requiring  the  finding  and  apportionment  of  an  aggre- 
gate for  which  all  of  the  defendants  were  not  responsible,  the  court 
Huthorized  the  jury  to  fix  the  liability  of  each  according  to  an  arbitrary 
rule,  rather  than  to  determine  the  several  liabilities  from  the  evidence* 
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The  trial  judge  probably  took  the  word  "apportion"  from  the  Act  of 
1899  before  referred  to,  and  there  is  a  contention  between  the  parties  as 
to  whether  or  not  that  statute  attempted  to  make  any  new  rule  of  right 
or  of  procedure  in  the  trial  of  such  cases,  or  merely  meant,  when  au- 
thorizing the  joinder  of  the  several  carriers  and  fixing  the  venue  of  such 
actions,  to  require  the  assessment  of  damages  for  which  each  defendant 
should  be  found,  under  existing  rules  of  law  and  of  evidence,  to  be 
liable. 

We  may  pass  upon  the  objection  to  the  charge  without  considering 
this  contention,  just  as  if  there  were  no  such  statute. 

As  far  as  the  charge  directs  the  jury  to  find  the  whole  damage  in- 
flicted in  ihe  entire  trip,  it  only  instructs  them  to  do  what  would  neces- 
sarily have  to  be  done  in  order  to  dispose  of  the  case.  The  process,  or 
course  of  investigation,  or  calcidation  through  which  the  jury  were  to 
ascertain  this,  is  left  to  them.  They  could  consistently  with  the  charge 
have  obtained  the  whole  amount  of  damage  by  first  ascertaining  and 
then  adding  together  the  parts  caused  by  each  carrier,  or  have  first 
found  the  total  and  then  divided  it  among  the  several  carriers  accord- 
ing to  their  several  liabilities  as  shown  by  the  evidence.  By  either 
method,  the  same  thing  would  have  to  be  done;  that  is,  to  find  from  the 
evidence  the  amount  of  the  damage  caused  by  each  defendant.  The 
charge  does  not  authorize  the  jury  to  base  their  findings  upon  anything 
but  the  evidence.  If  the  use  of  the  words  "apportion''  and  "propor- 
tion'' would  be  calculated,  in  the  absence  of  anything  else  in  the  charge, 
to  lead  the  jury  to  believe  that  they  were  not  required  to  find  as  facts 
the  damage  chargeable  against  the  defendants  severally,  such  an  under- 
standing of  the  instruction  was  clearly  repelled  by  the  careful,  distinct, 
and  repeated  directions  that  the  jury  would  "apportion"  against  each 
defendant  only  the  damage  it  had  caused,  and  that  "in  apportioning 
damages,  they  should  not"  apportion  against  one  damages  caused  by 
anoilier.  If  there  is  here  a  misuse  of  words,  the  sense  in  which  they 
were  employed  is  evident  to  any  ordinary  mind,  and  is  the  same  as  if 
the  words  usually  found  in  such  connections,  "assess"  or  "find"  has  been 
used. 

And,  at  last,  the  charge  only  directs  the  jury  to  do  that  which  is 
ordinarily  done  in  cases  where  damages  to  goods  which  have  passed 
through  the  hands  of  several  carriers  in  transportation  are  to  be  ascer- 
tained. "When  it  is  made  to  appear  that  freight  transported  by  suc- 
cessive carriers  has  been  damaged  subsequent  to  its  shipment  and  the 
evidence  fails  to  show  on  what  particular  line  the  injury  occurred,  there 
•exists  a  presumption  that  it  was  through  the  fault  of  the  last  carrier." 
Hallway  v.  Adams,  78  Texas,  373,  citing  SchouL  on  Bailm.  and  Carr., 
626. 

In  Gulf,  Colorado  &  Santa  Pe  Railway  Company  v.  Edloff,  89  Texas, 
458,  it  was  held  that  where  the  evidence  shows  that  part  of  the  injury 
occurred  on  the  line  of  the  last  carrier,  it  does  not  acquit  itself  of  lia- 
bility for  the  whole  by  simply  showing  that  part  of  it  also  occurred  on 
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the  line  of  a  preceding  carrier^  but  must  show  how  much  of  it  so  oc- 
curred. In  applying  this  rule  in  such  cases,  the  plaintiff  proves  the 
whole  amount  of  damage  which  his  property,  when  he  received  it  from 
the  last  carrier,  had  suffered  in  transportation,  and  the  latter  must  then, 
in  order  to  escape  liability,  show  that  such  damage,  or  a  part,  and  what 
part,  of  it  had  been  inflicted  before  it  received  the  freight  If  it  suc- 
ceeds in  doing  this,  the  burden  is  then  thrown  on  the  next  preceding 
carrier  to  acquit  itself  in  the  same  way.  In  such  an  investigation,  the 
jury  starts  out  with  an  aggregate  damage  and  ascertains  the  liabilities 
of  the  several  carriers  from  the  evidence  adduced.  The  court,  in  this 
case,  directed  them  to  do  no  more  than  this.  While  the  presumption 
against  the  last  carrier  could  not  perhaps  have  arisen  in  favor  of  plain- 
tiff, in  view  of  his  pleadings,  it  was  admissible  for  him  to  prove  his 
total  damage  and  have  the  jury,  from  the  evidence,  determine  the  part 
of  it  caused  by  each  defendant. 

There  being  nothing  in  the  court^s  charge  to  mislead  the  jury  from 
their  duty  to  base  every  finding  which  they  were  required  to  make 
upon  the  evidence,  if  a  more  specific  instruction  to  confine  their  atten- 
tion to  the  evidence  was  desired,  it  should  have  been  requested. 

Affirmed. 


M.  li.  Naquin  et  al.  v.  Texas  Savings  and  Bbal  Estate 
Investment  Association. 

No.  1077.    Decided  March  20,  1902. 

Yendor  and  Vendee— Installment  Notee—Ineiirance— Rebuilding. 

Real  estate  was  sold  under  a  contract  by  which,  on  default  in  payment  of 
any  three  of  120  installment  notes  for  the  purchase  money,  the  agreement 
should  be  void  and  previous  payments  forfeited  without  notice,  and  the  vendee 
was  to  keep  the  premises  insured  for  vendor's  benefit.  While  in  default,  the 
bouse  was  burned  and  insurance  collected  by  the  vendor,  who  applied  it  to 
replacing  the  building,  over  the  protest  of  vendee,  who  demanded  that  it  be 
credited  on  the  purchase  money,  then  only  partly  due  and  exceeding  the  amoimt 
of  insurance.  Held,  that  the  insurance  was  not  exclusively  the  fund  of  either 
party,  but  one  in  which  they  had  a  common  interest  for  the  accomplishment  of 
a  common  purpose;  that  it  was  properly  applied  by  the  vendor  to  restoring 
tiie  burned  building,  and  it  had  a  right  to  enforce  its  lien  on  the  premises  for 
the  balance  due  on  the  debt;  and  that  the  vendee  could  not  resist  foreclosure 
by  tendering  the  balance  of  the  debt  after  applying  the  insurance  money  upon 
it  without  reimbursing  the  vendor  the  amount  spent  in  restoring  the  building. 
{Pp.  316-320.) 

Questions  certified  from  the  Court  of  Civil  Appeals,  First  District, 
on  writ  of  error  from  Harris  County. 

Hutcheson,  Campbell  £  Euicheaon,  for  plaintiff  in  error. — Ifaquin 
purchased  lot  6,  involved  in  the  suit,  July  26,  1894,  and  immediately 
took  possession  and  occupied  it  with  his  family  as  a  home.  It  thereby 
became  his  homestead,  subject  only  to  unpaid  purchase  money.    And 
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the  right  to  demand  a  deed  for  this  lot,  upon  the  payment  of  one- 
fourth  of  the  purchase  money  and  interest,  was  a  right  vested  immedi- 
ately in  Mrs.  Naquin  by  virtue  of  it  being  their  home,  and  M.  L. 
Naquin  could  not,  without  being  joined  by  his  wife,  make  any 
contract  with  defendant  in  error  to  postpone  or  destroy  or  defeat  the 
right  to  demand  a  deed  upon  paying  one-fouri;h  of  the  purchase  price 
and  interest,  as  per  the  contract  of  purchase.  Wheatley  v.  GriflBn, 
60  Texas,  209 ;  15  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  561,  668,  669 ; 
Morris  V.  Giesecke,  60  Texas,  633;  Lessell  v.  (Joodman,  96  Iowa,  681; 
GriflSn  V.  Proctor,  14  Bush.  (Ky.),  571;  McKee  v.  Wilcox,  11  Mich., 
359;  Barber  v.  Bebel,  36  Cal.,  11;  Jenkins  v.  Simmons,  37  Kan.,  496; 
Dunn  V.  Buckley,  56  Wis.,  190;  Blake  v.  McCosh,  91  Iowa,  544;  Hag- 
geriy  V.  Brower,  105  Iowa,  395 ;  McManus  v.  Campbell,  37  Texas,  217 ; 
Bari:holomew  v.  West,  2  Dill.  (U.  S.),  293;  Dotson  v.  Bamett,  41  S. 
W.  Rep.,  100;  PersifuU  v.  Hind,  11  S.  W.  Rep.,  6;  Cameron  v.  Geb- 
hard,  85  Texas,  610;  Brewing  Co.  v.  Felder,  31  S.  W.  Rep.,  524;  Scott 
V.  Dyer,  60  Texas,  137;  Wilder  v.  Haughey,  21  Minn.,  101;  Hariman 
V.  Munch,  21  Minn.,  107 ;  Timpson  v.  Richardson,  44  Iowa,  373 ;  Parr 
V.  Newberry,  73  Texas,  468 ;  Lee  v.  Welbome,  71  Texas,  502 ;  McShan  v* 
Myers,  1  Texas  U.  C,  105 ;  Lyon  v.  Ozee,  66  Texas,  95 ;  Taylor  v.  Huck, 
65  Texas,  238 ;  Lyon  v.  Elser,  72  Texas,  305 ;  PuUenwider  v.  Longmore, 
73  Texas,  480;  Huff  v.  Clark,  59- Texas,  347;  Bicker  v.  Schadt,  23 
S.  W.  Rep.,  907. 

Before  a  lien  can  be  created  on  a  homestead  for  improvements^  there 
must  be  an  express  contract  therefor  in  writing,  joined  in  by  his  wife, 
and  separately  acknowledged.  And  the  defendant  in  error,  when  he 
undertook  to  replace  the  house  on  the  lot  in  controversy,  that  was 
burned,  had  no  lien  or  security  therefor  on  the  lot,  and  the  court  had 
no  authority  to  order  the  property  sold  to  pay  the  amount  so  expended 
in  rebuilding  said  house.  The  only  amount  for  which  that  lot  could 
be  sold  was  for  the  balance  of  the  purchase  money  due  after  crediting 
such  amount  with  $800,  insurance  money  collected.  Same  authorities, 
and  the  following:  Batts^  Rev.  Stats.,  art.  3304,  and  cases  cited  there- 
under ;  Freeman  v.  Hamblen,  21  S.  W.  Rep.,  1019 ;  Hargadene  v.  Whit- 
field, 71  Texas,  482. 

When  Naquin  had  paid  defendant  in  error  as  much  as  one-fourth  of 
$1600,  with  interest,  according  to  the  terms  of  the  contract  of  sale  made 
on  the  26th  day  of  July,  1894,  the  contract  of  sale  was,  from  then  on, 
an  executed  contract,  and  the  company  held  after  that  only  a  vendors 
lien  for  the  balance  of  the  purchase  money.  Moore  v.  Giesecke,  76  Texas* 
547 ;  Tom  v.  WoUhoefer,  61  Texas,  281 ;  McCamly  v.  Waterhouse,  80 
Texas,  342 ;  Stitzle  v.  Evans,  74  Texas,  596 ;  Gunst  v.  Pelham,  74  Texas^ 
586 ;  Russell  v.  Kirkbridge,  62  Texas,  457 ;  Whitlow  v.  Ogbum,  80  Texas, 
239 ;  Godfrey  v.  Anderson,  33  S.  W.  Rep.,  997 ;  Vance  v.  Hartzell,  4  Will- 
^n  C.  C,  282 ;  Beer  v.  Landman,  88  Texas,  453 ;  Carriage  Co.  v.  Lusk, 
33  S.  W.  Rep.,  154;  Benj.  on  Sales,  656-665;  Scarbrough  v.  Arrant^ 
25  Texas,  129. 
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The  plaintiff^s  rights  in  the  premises  are  confined  strictly  to  the  rights 
of  a  vendor  who  has  executed  a  deed  to  the  land,  retaining  in  such  deed  a 
vendor's  lien.  The  rights  of  the  association  are  strictly  the  rights  of 
a  vendor  in  an  executory  contract.  Same  authorities,  and  the  follow- 
ing: McCamly  v.  Waterhouse,  80  Texas,  342,  343 ;  Moore  v.  Giesecke, 
76  Texas,  547;  Tom  v.  WoUhoefer,  61  Texas,  281;  Coddington  v.  Wells, 
59  Texas,  49 ;  Thomas  v.  Beaton,  25  Texas  Supp.,  321 ;  Estes  v.  Brown- 
ing, 11  Texas,  247;  Stitele  v.  Evans,  74  Texas,  596;  Gunst  v.  Pelham, 
74  Texas,  586 ;  Russel  v.  Kirkbridge,  62  Texas,  457. 

Under  the  pleadings  and  evidence,  the  trial  couri;  had  no  authority 
to  order  the  sale  of  lot  6  to  pay  the  company  any  sum  of  money ;  the 
tender  of  balance  due  in  couri;  prevented  it.  If  Naquin  had  no  interest 
in  the  lot,  the  company  should  have  recovered  the  lot  itself,  and  not  a 
foreclosure  on  the  lot. 

The  sale  made  to  him  in  July, .  1894,  and  the  payment  of  the  pur- 
chase money  up  to  October,  1896,  and  the  occupancy  of  the  premises 
1)y  Naquin,  from  the  date  of  the  purchase  until  the  institution  of  this 
suit,  matured  in  him  not  only  an  equitable  interest  in  the  lot,  but  a 
substantial  fixed  homestead  right,  that  could  only  be  divested  out  of 
iim  by  deed  duly  executed  by  himself  and  wife,  or  by  a  lien  duly  pro- 
cured nnder  the  statutes  for  creating  liens  on  a  homestead,  or  by  fore- 
closure in  a  court  for  the  balance  of  the  unpaid  purchase  money. 

Etring  &  Ring,  for  defendant  in  error. — The  legal  and  superior  title 
to  the  property  was  in  plaintiff  below,  and  defendant  below  could  only 
urge  successfidly  such  defenses  as  could  commend  themselves  to  the 
conscience  of  a  court  of  equity. 

There  was  an  implied  agreement,  in  the  event  of  circumstances  such 
as  arose  in  this  case,  that  the  insurance  money  should  be  used  for  the 
restoration  of  the  premises ;  or,  at  any  rate,  it  was  appellee's  legal  right 
to  so  use  it,  and  appellant  can  not  complain  unless  he  can  show  it  was 
inequitable  to  him  to  do  so,  and  this  the  record  conclusively  gainsays. 

Since,  even  if  a  deed  had  been  executed,  the  retaining  of  the  vendor's 
lien  in  same,  as  provided  for  by  the  instrument  of  date  of  July  26, 
1894,  would  still  have  rendered  the  contract  executory,  plaintiff  below, 
on  default  in  the  payment  of  any  of  said  notes,  and  before  the  collection 
of  the  insurance  money,  had  the  right  to  go  into  peaceable  possession 
of  the  property,  and  treat  same  as  its  own,  and  rebuild  the  improve- 
ments, and  this  regardless  entirely  of  the  provision  in  the  contract 
to  the  effect  that  same  should  be  forfeited  without  notice  in  the  event 
of  any  three  of  the  notes  maturing  and  remaining  unpaid  at  the  same 
time.  White  v.  Cole,  87  Texas,  500 ;  Browning  v.  Estes,  3  Texas,  474^, 
Dnnlap  v.  Wright,  11  Texas,  603 ;  Jones  v.  Hutchinson,  21  Texas,  376 ; 
Burgess  v.  Millican,  60  Texas,  401;  Huffman  v.  Mulkey,  78  Texas, 
562;  Lanier  v.  Poust,  81  Texas,  189;  Efron  v.  Burgower,  57  S.  W. 
Eep.,  306;  Hamblen  v.  Polts,  70  Texas,  135;  Pires  v.  Snodgrass,  91 
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Texas,  108 ;  Walker  v.  Emerson,  20  Texas,  71 1 ;  Scarbrough  v.  Arrant, 
25  Texas,  129. 

The  contract  to  convey  to  Naquin  was  forfeited,  since  three  of  the 
notes  referred  to  in  same  had  become  due  and  remained  unpaid  at  tho 
same  time;  nor  was  the  provision  of  the  contract  in  any  way  modified 
or  aflfected  by  the  fact  tiiat  Naquin  may  have  been  entitled,  previous 
to  the  forfeiture,  to  a  deed.  Lanier  v.  Poust,  81  Texas,  189 ;  I^nd  and 
Cattle  Co.  V.  Boon,  73  Texas,  548. 

The  contract  of  1894  being  unambiguous  in  terms,  and  never  having 
been  modified  in  the  interest  of  Naquin  by  any  instrument  in  writing 
or  otherwise,  thus  forcing  a  defense  against  the  claim  of  forfeiture  to 
rest  entirely  upon  equitable  grounds,  and  compelling  Naquin  to  resort 
to  equity  for  relief,  he  could  not  have  equity  meted  out  to  him  except  on 
condition  of  doing  equity;  wherefore,  since  the  court  did  not  aUow 
rescission  or  forfeiture,  but  enforced  specific  performmice  in  favor  of 
Naquin  on  condition  only  of  his  doing  the  minimum  of  obvious  equity, 
he  has  no  room  for  complaint  in  any  view.  Chaney  v.  Coleman,  77 
Texas,  100,  102;  Cattle  Co.  v.  Boon,  73  Texas,  648,  556;  White  v.  Cole, 
S7  Texas,  600;  Hamblen  v.  Polte,  70  Texas,  132. 

BROWN,  Associate  Justice. — ^The  Court  of  Civil  Appeals  for  the 
First  Supreme  Judicial  District  has  certified  to  this  court  the  following 
statement  and  questions: 

'T!n  this  cause  now  pending  before  us  on  writ  of  error,  the  questions 
hereinafter  certified  have  arisen  upon  the  following  state  of  facts : 

*'0n  the  28th  day  of  July,  1894,  the  defendant  in  error  executed  and 
delivered  to  plaintiff  in  error  the  following  contract  of  sale  of  real 
estate: 

*'The  State  of  Texas,  County  of  Harris. — ^This  memorandum  of 
agreement  made  this  26th  day  of  July,  1894,  between  the  Texas  Savings 
and  Real  Estate  Investment  Association  and  M.  L.  Naquin, 

"  'Witnesseth :  That  said  Texas  Savings  and  Real  Estate  Investment 
Association  hereby  agrees  in  consideration  of  $1  to  it  in  hand  paid  and 
the  payment  of  the  further  sum  of  $1600,  with  interest  as  hereinafter 
provided  in  monthly  installments  of  $20  per  month,  including  interest, 
hereafter  to  convey  to  said  M.  L.  Naquin,  of  Houston,  Harris  County, 
Texas,  all  that  certain  tract  or  parcel  of  land  on  the  south  side  of  Buf- 
falo Bayou  in  the  city  of  Houston,  Harris  County,  Texas,  known  and 
described  as  lot  number  six  (6)  in  block  number  five  (5)  of  the  Texas 
Savings  and  Real  Estate  Investment  Association  second  addition  to 
the  said  city  of  Houston;  said  lot  fronting  fifty  (50)  feet  on  Jackson 
street  and  running  back  for  depth  one  hundred  (100)  feet  between  lines 
parallel  with  Drew  avenue,  together  with  all  improvements  situated 
thereon.  Also  agreeing  that  when  one-fourth  of  said  sum  of  $1600, 
together  with  interest  thereon  at  the  rate  of  10  per  cent  per  annum 
from  date  hereof,  is  paid,  to  execute  and  deliver  to  said  M.  L.  Naquin 
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a  good  and  sufficient  deed  retaining  vendor's  lien  for  balance  of  pur* 
chase  money  and  interest  thereon. 

"  'Said  monthly  payments  are  represented  by  one  hundred  and  twenty 
(120)  promissory  notes  of  even  date  herewith,  each  for  the  sum  of  $30,. 
with  interest  from  maturity,  the  first  of  which  notes  is  due  and  pay- 
able on  the  first  day  of  August,  1894,  and  one  on  the  first  day  of  each 
and  every  month  thereafter  until  all  shall  have  become  due.  It  being 
understood  and  agreed  that  should  the  said  Naquin  allow  any  three  of 
said  monthly  payments  represented  by  said  notes  as  aforesaid  to  be» 
come  due  and  remain  unpaid  at  the  same  time,  this  agreement  to  con- 
vey said  property  shall  become  null  and  void  and  all  sums  which  shall 
have  been  paid  by  the  said  Naquin  shall  be  forfeited  to  and  in  favor 
of  said  association  without  notice  to  the  said  Naquin. 

"  It  is  further  agreed  that  the  said  Naquin  shall  keep  the  improve- 
ments on  said  property  insured  for  the  benefit  of  said  association  in  the 
sum  of  not  less  than  $500.  All  taxes  for  the  year  1894  are  to  be  paid 
by  said  association  and  all  taxes  thereafter  to  be  assumed  and  paid  by 
said  Naquin. 

"'Executed  in  duplicate. 

"'Accepted.    M.  L.  Naquin. 

(Signed) 
"  Texas  Savings  and  Real  Estate  Investkbnt  Assooution. 
"  "By  E.  L.  Dennis,  President* 

'Naquin,  the  plaintiff  in  error,  executed  the  120  notes  prescribed  by 
the  contract  of  sale  and  entered  into  possession  of  the  premises.  He  was 
a  married  man  and  occupied  the  place  as  a  home. 

"There  was  a  dwelling  house  on  the  lot  at  the  date  of  the  contract 
of  sale  and  this  was  insured  in  favor  of  the  association  for  the  sum  of 
$800,  the  policy  also  disclosing  the  interest  of  Naquin,  and  the  pre- 
miums were  paid  by  the  association  and  charged  to  Naquin. 

"Fifty-three  of  tiie  notes  were  paid  by  Naquin,  the  last  one  being 
paid  about  February,  1898,  but  no  deed  was  demanded  by  Naquin  and 
none  was  given,  nor  did  the  association  exercise  its  right  of  rescission 
on  account  of  Naquin^s  default  On  May  21,  1899,  the  improvements 
were  practically  destroyed  by  fii^.  In  the  early  part  of  August,  1899, 
Naquin,  who  was  in  default  in  the  payment  of  three  or  four  notes  at 
the  date  of  the  fire,  and  who  neither  paid  nor  offered  to  pay  any  of  the 
notes  thereafter,  had  an  interview  with  the  president  of  the  association 
and  demanded  that  the  association  take  the  insurance  money  which  it 
collected  and  give  him  the  lot,  stating  that  he  wanted  his  equities  out 
of  it  This  the  officers  of  the  association  refused  to  do,  and  thereafter 
used  $710.38  of  the  insurance  money  in  restoring  the  house  to  its  con- 
dition prior  to  the  fire.  When  Naquin  heard  of  the  association's  pur- 
pose to  rebuild,  he  saw  the  proper  officer  of  the  concern,  prot^ted 
against  the  building  of  the  house  on  the  lot,  stated  that  he  did  not  want 
to  rebiiild  on  it,  and  insisted  that  the  insurance  money  be  credited  on 
the  debt     The  association  refused  all  these  demands  and  completed  the 
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restoration  of  the  improvements  some  time  in  October,  1899.  It  had 
treated  the  premises  as  its  own  from  the  date  of  the  interview  in  which 
Naquin  first  demanded  that  the  association  take  the  insurance  money 
and  give  him  his  equity  in  the  transaction,  but  had  never  in  terms  exer- 
cised its  right  to  declare  the  contract  of  sale  annulled  and  rescinded, 
and  at  no  time  in  terms  notified  Naquin  of  its  purpose  to  do  so.  When 
Naquin  demanded  the  credit  of  the  insurance  money  on  the  debt  and 
that  he  have  his  'equities,*  he  did  not  tender  the  balance  which  would 
have  been  ultimately  due  thereon  after  the  crediting  of  the  insurance. 
Nor  did  he  make  tender  of  such  balance  appearing  to  be  due  after  such 
credit  until  after  the  restoration  of  the  improvements  had  been  com- 
pleted. He  then  renewed  his  demand  that  the  $800  insurance  be  cred- 
ited on  his  debt  and  tendered  to  the  president  of  the  association  a  sum 
Amply  suflBcient  to  cover  the  amount  which  would  have  been  due  if  such 
credit  had  been  made,  which  tender  was  refused.  Upon  the  completion 
of  the  improvements  and  after  the  association  had  advertised  the  prem- 
ises for  rent,  Naquin,  without  the  knowledge  or  consent  of  the  associa- 
tion, took  possession,  whereupon  the  association,  in  December,  1899, 
brought  this  suit  for  the  recovery  of  the  lot,  making  Naquin  and  his 
wife  defendants. 

"Naquin  answered,  renewing  his  tender  of  the  balance  due  after  the 
credit  of  the  insurance  as  demanded,  and  resisted  the  right  of  the  asso- 
ciation to  use  the  insurance  money  in  improving  the  premises  without 
his  consent.  He  and  his  wife  also  pleaded  that  the  premises  were  their 
homestead  and  insisted  that  the  amount  expended  by  the  association 
could  not  be  made  a  lien  upon  the  lot,  because  she  had  not  so  agreed  in 
writing  as  required  by  law  for  the  fixing  of  liens  upon  a  homestead  for 
the  cost  of  improvements  thereon. 

-  '^y  the  money  expended,  the  premises  were  restored  to  their  former 
condition  and  value.  The  lot  as  it  stood  after  the  fire  and  before  the 
restoration  was  not  worth  the  balance  due  less  the  insurance  collected. 
The  remains  of  the  burnt  house  were  worth  about  $300,  if  used  in  re- 
building the  house,  but  were  valueness  unless  so  used,  and  Naquin 
showed  no  disposition  to  preserve  the  salvage  by  such  use. 

'T^f  Naquin  was  entitled,  under  the  facts,  to  have  the  insurance  cred- 
ited on  the  debt,  the  notes  then  due  would  have  been  largely  overpaid 
and  he  would  have  been,  at  the  date  of  his  interview  with  the  president 
of  the  association,  in  default  as  to  none  of  them. 

'The  trial  court  rendered  judgment  against  Naquin  for  $1107.40,  the 
sum  of  $103.04  being  included  therein  as  sums  expended  by  the  associa- 
tion for  taxes  and  insurance  premiums.  Decreed  that  if  Naquin  should 
pay  such  sums  into  the  registry  of  the  court  within  ninety  days  from 
that  date,  the  premises  should  be  his,  otherwise  they  should  be  sold  as 
under  execution,  the  proceeds  of  sale  to  be  applied  to  the  payment  of 
the  judgment,  the  excess,  if  any,  to  be  paid  to  Naquin.  If  insuflBcient 
to  satisfy  the  judgment,  execution  to  issue  against  Naquin  for  the 
balance. 
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.   "Questions. — First.    Under  the  facts  as  stated,  did  Naquin  have  the 
right  to  require  that  the  insurance  be  credited  on  the  debt? 

"Second.  For  the  preservation  of  its  security,  did  the  association 
have  the  right  to  use  the  insurance  money  in  restoring  the  premises  to 
their  former  condition  and  enforce  the  balance  due  on  the  debt  as  a 
lien  on  the  premises  ? 

.  "Third.  The  insurance  money  having  been  actually  placed  in  im- 
provements on  the  premises,  thus  restoring  them  to  their  former  condi- 
tion and  value,  will  equity  enforce  the  contract  of  sale  on  the  prayer  of 
Naquin  and  his  tender  as  made  unless  he  offers  to  reimburse  the  asso- 
,  ciation  for  the  cost  of  restoring  the  premises  ? 

"Fourth.     Did  the  court  err  in  rendering  judgment  as  stated?*^ 
.    To  the  four  questions  propounded,  we  answer  that,  in  its  judgment, 
the  trial  court  did  not  err  to  the  prejudice  of  Naquin. 

The  insurance  was  not  intended  to  provide  a  fund  with  which  to  pay 
the  debt,  but  to  furnish  indemnity  to  both  the  mortgagor  and  the  mort- 
gagee. The  object  was  to  secure  the  mortgagor  against  being  deprived 
of  a  home  in  case  of  the  destruction  of  the  house,  for  the  fund  would 
enable  him  to  rebuild ;  and  it  was  intended  to  secure  him  further  against 
hability  for  the  debt  in  case  the  destruction  of  the  house  should  occur 
after  the  debt  fell  due.  In  favor  of  the  mortgagee,  the  purpose  was  to 
indemnify  his  security  upon  the  property;  that  is,  it  was  to  give  addi- 
tional security  by  providing  a  fund  with  which  to  discharge  the  debt, 
if  overdue,  or  to  restore  the  security  by  constructing  a  new  building  in 
place  of  that  destroyed.  It  was  not  exglusively  the  fund  of  either  party, 
but  one  in  which  they  had  a  common  interest  for  the  accomplishment 
of  a  common  purpose.  Gordon  v.  Savings  Bank,  115  Mass.,  591 ;  Fergus 
V.  Wihnarth,  117  111.,  547 ;  Bryant  v.  Insurance  Co.,  24  Fed.  Eep.,  771 ; 
1  Jones  on  Mort.,  sec.  410 ;  1  Biddle  on  Ins.,  sec.  256. 

The  debt  not  being  due,  the  money  collected  upon  the  insurance  policy 
could  not  be  applied  to  its  liquidation  except  by  the  consent  of  the 
creditor  and  the  debtor.  The  debtor  had  no  more  right  to  demand  the 
application  of  the  money  to  the  satisfaction  of  those  installments  which 
had  not  fallen  due  without  the  consent  of  the  payee  of  the  obligation 
than  the  payee  had  to  apply  it  to  the  satisfaction  of  the  unmatured  in- 
debtedness against  the  wishes  of  the  mortgagor.  The  rights  of  the  par- 
ties were  reciprocal  under  the  contract.  In  this  situation,  the  purpose 
of  the  parties  in  creating  the  insurance  out  of  which  this  fund  arose 
was  attained  by  a  restoration  of  the  house,  thereby  placing  them  in  the 
same  situation  they  were  in  before  the  fire.  In  a  sense,  the  investment 
association  held  the  money  in  trust  for  the  payer,  but  with  an  interest 
of  its  own  to  be  protected,  and  it  could  not  be  required  to  deliver  over 
the  fund  to  Naquin,  for  that  would  be  to  surrender  its  security  for  the 
unmatured  debt  Duty  did  not  permit  it  to  serve  its  own  interests  only, 
nor  require  it  to  give  up  its  rights  to  exclusively  benefit  the  debtor,  but 
required  that  it  use  the  fund  to  carry  out  the  purposes  for  which  it  was 
provided. 
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In  the  case  of  Oordon  v.  Bank^  115  MasBachusetts,  591^  the  court  ex- 
presses the  rule  of  law  which  governs  in  such  cases  in  the  following 
language:  "The  insurance  was  for  indemnity  to  the  mortgagor  as  well 
as  to  tiie  mortgagee.  To  the  mortgagee^  it  was  for  protection'  of  the 
security,  not  for  payment  of  the  debt.  It  was  collateral  to  the  debt. 
Money  received  from  the  insurance  took  the  place  of  the  property  de- 
stroyed, and  was  still  collateral  until  applied  in  payment  by  mutual  con- 
sent, or  by  some  exercise  by  the  mortgagee  of  the  right  to  demand  pay- 
ment of  the  debt,  and  upon  default  of  payment,  to  convert  the  securities.** 
In  that  case,  there  was  a  second  mortgage  upon  the  property  not  included 
in  the  indemnity  of  the  insurance.  The  savings  bank  and  Gordon, 
agreed  to  the  investment  of  the  fund  in  another  house,  but  the  second 
mortgagee  insisted  that  the  destruction  of  the  property  and  the  collec- 
tion of  the  insurance  was,  in  law,  a  satisfaction  of  the  debt  to  the  extent 
of  the  sum  collected.  While  the  case  is  not  exactly  in  point  with  that 
now  under  consideration,  we  think  it  supports  our  conclusion  in  this 
case.  The  jimior  mortgagee  had  a  right  to  have  the  money  rightly  ap- 
plied for  the  protection  of  his  interests,  which  could  be  done  by  dis- 
charging the  first  debt  or  by  rebuilding  the  house.  The  bank  was  under 
obligation  to  the  junior  mortgagee  to  keep  the  money  and  apply  it  to 
the  debt  or  to  see  that  it  was  used  to  restore  the  security.  That  case 
establishes  the  character  of  the  fund,  from  which  springs  the  duty  of 
the  appellee  to  appellant  and  the  right  to  protect  itself  as  well  as  Na- 
quin. 

In  Fergus  v.  Wilmarth,  117  Illinois,  547,  the  insurance  was  placed 
upon  the  house,  and,  by  the  insured,  the  policy  was  assigned  to  Fergus 
as  trustee,  to  hold  for  tiie  indemnity  of  a  debt  secured  by  mortgage  upon 
the  property.  The  house  having  been  destroyed  by  fire,  the  trustee  col- 
lected the  fund  and  placed  it  in  the  bank  to  await  a  proper  application 
of  it  under  the  trust.  The  creditor  demanded  the  payment  of  tiie  money 
upon  his  debt,  which  was  not  due.  The  debtor  insisted  upon  building 
another  house  upon  the  ground.  The  trustee  refused  to  turn  the  fund 
over  to  the  mor^gor  or  to  pay  it  to  the  mortgagee  upon  the  debt,  but 
agreed  to  pay  it  to  the  former  whenever  he  should  complete  the  building 
so  that  sufficient  insurance  could  be  had  upon  it  to  replace  the  indemnity 
to  the  mortgage  that  was  afforded  by  that  policy.  The  bank  failed  and 
a  part  of  the  money  was  lost.  It  was  sought  to  hold  the  trustee  liable. 
The  Supreme  Court  of  Illinois  held  that  the  trustee  acted  properly  in 
the  discharge  of  his  duty  and  was  not  liable  for  the  loss  by  failure  of 
the  bank.  The  principle  decided  in  that  case  embraces  the  very  heart 
and  core  of  the  question, — did  the  appellee  properly  apply  the  money  by 
protecting  the  rights  of  both  parties?  We  have  answered  that  question 
in  the  preceding  part  of  this  opinion,  but  will  restate  the  proposition 
briefiy.  Under  the  circumstances  of  the  case,  it  was  the  duty  of  the 
appellee  to  use  the  fund  for  the  best  interests  of  both  parties,  which 
were  best  served  by  rebuilding  the  house,  whereby  the  security  was  pre- 
served intact  for  the  indemnity  of  both. 
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Louis  &  F.  J.  Hiljb  v.  Soman  Hbttich. 

No.  1079.    Decided  Mardi  20,  1902. 

L— Vaster  and  Serrant— CompUunt  of  Defect*— Assiimod  Siak. 

A  promise  by  the  master,  on  complaint  from  the  servant  of  insufficient 
lights  in  the  oil  mill  where  he  worked,  to  remedy  the  defect,  relieves  the  servant 
from  assmnption  of  the  risk  only  while  engaged  within  the  scope  of  his  employ- 
ment with  reference  to  which  the  promise  was  made;  if  he  undertakes  other 
duties,  mider  special  order  of  the  foreman,  and  with  Imowledge  of  the  want  of 
sufficient  light,  he  assumes  the  risk.     (P.  325.) 

1— Scope  of  Employment— Pleading— Charge. 

A  chai^  basing  liability  on  the  fact  that  the  servant,  when  injured,  was 
performing,  by  direction  of  his  foreman,  a  special  duty  not  within  the  scope  of 
Mb  employment,  was  erroneous,  where  the  petition  alleged,  not  such  special 
order,  but  an  act  within  the  scope  of  his  general  employment.     (Pp.  324,  325.) 

8.— Promiae  to  Repair  Defect— Authority  of  Foreman— Charge. 

It  was  not  error  for  the  charge  to  assume  that  a  foreman  having  general 
diarge  of  a  cotton  seed  oil  mUl  was  acting  within  his  authority  in  promising^ 
on  complaint  by  an  employe  of  insufficient  lights,  to  remedy  the  defect.  (P. 
326.) 

4.— Com^aint  of  Defects— Promiae  Not  Kept— Aaamnptioii  of  Siak. 

The  servant  complaining  of  defects  and  receiving  an  assurance  that  they  will 
be  remedied,  is  relieved  from  the  assumption  of  risk  for  a  reasonable  time  there- 
after for  making  the  repairs,  but  not  after  such  i^tponement  as  to  indicate 
that  the  purpose  to  repair  has  been  abandoned.  See  facts  under  which  it  was  a 
question  for  the  jury  whether  such  time  had  elapsed  after  the  promise  that  fur- 
ther continuance  in  the  employment  was  an  assumption  of  risk,  and  it  was 
error  to  treat  the  servant's  conduct  as  presenting  merely  a  question  of  con- 
tributory negligence  and  not  of  assumed  risk.     (Pp.  325,  328.) 

5.— Negligence — ^Pronmate  and  Remote  Cauae. 

See  facts  under  which  the  insufficiency  of  lights  in  an  oil  mill  was  held  not 
a  proximate  cause  of  injury  to  an  employe,  hurt  by  catching  his  hand  in  a 
revolving  conveyor,  the  position  and  movement  of  which  was  known  to  him, — 
the  defect  having  contributed  to  the  accident  only  through  causing  him  to 
efaooee  a  position  near  the  dangerous  machinery,  by  reason  of  lack  of  light 
elsewhere,  as  the  place  in  which  to  work  on  a  belt  which  he  was  repairing.  (Pp» 
326,327.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  Dietrict,  in  an 
appeal  from  Bexar  County. 

Hettich  sued  the  Hilljes  to  recover  damages  for  personal  injuries 
received  while  working  in  their  employ,  and  recovered  a  judgment 
which  was  afiirmed  on  their  appeal,  whereupon  they  obtained  writ  of 
error. 

Denman,  Franklin  &  McOown,  for  plaintiflP  in  error. — ^There  being  no 
allegation  in  the  pleading  that  plaintiff's  foreman  had  instructed  plain- 
tiff to  repair  this  particular  belt,  but  the  allegation  being  that  plaintiff 
'liad  been  previously  instructed  by  the  foreman  of  said  oil  mill  to  repair 
such  belts  as  might  break,''  the  trial  court  erred  in  submitting  to  the 
jury  in  said  section  of  its  charge  the  issue  as  to  whether  the  foreman 

directed  the  plaintiff  to  repair  the  belt  that  he  attempted  to  repair. 
Vol.  UCXXXV.  Supreme— 21 
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The  trial  court  erred  in  not  granting  defendants'  motion  for  a  new 
trial,  because  the  verdict  of  the  jury  is  contrary  to  the  law  and  the  evi- 
dence in  this:  The  only  issue  of  negligence  submitted  by  the  couri;  to 
the  jury  was  as  to  the  insufficiency  of  the  lights,  and  it  clearly  and  con- 
clusively appears  from  the  evidence  in  this  case  that  the  defendants 
could  not  reasonably  be  expected  to  have  anticipated  that  an  accident  to 
the  plaintiff  would  occur  in  the  manner  testified  to  by  him  by  reason  of 
the  insufficiency  of  the  lights,  if  any.  Bailway  v.  Bigham,  90  Texas, 
224;  Eailway  v.  Iteed,  88  Texas,  448. 

There  being  no  evidence  that  the  foreman  had  authority  to  employ  and 
discharge  plaintiff  or  those  working  under  him,  the  trial  court  erred 
in  said  charge  in  assuming  that  the  promise  by  the  foreman  to  provide 
sufficient  lights  was  the  promise  of  the  Hilljes  so  as  to  justify  Hettich 
in  relying  upon  such  promise.    Railway  v.  Brentford,  79  Texas,  624. 

If  the  above  proposition  be  not  correct,  then  we  say  that  the  defend- 
ants pleaded  contributory  negligence  and  assumed  risk;  and  plaintiff 
having  attempted  to  avoid  the  same  by  setting  up  the  promise  of  the 
defendants,  through  the  foreman,  to  furnish  lights,  and  there  being  no 
admission  on  the  part  of  the  defendants  that  any  person  as  foreman 
had  power  to  act  for  them  in  making  the  alleged  promise  to  furnish 
better  lights,  the  trial  court  erred  in  assuming  in  said  charge  that  the 
promise  of  the  foreman,  if  made,  would  be  binding,  as  a  matter  of  law, 
upon  the  defendants,  but  should  have  left  to  the  jury  the  question  of  fact 
as  to  whether  such  foreman  was  a  vice-principal,  with  authority  to  bind 
defendants  by  such  promise. 

Defendants  having  plead  assumed  risk,  and  the  evidence  showing  that 
plaintiff  knew  of  the  alleged  insufficiency  of  lights,  the  trial  court  erred 
in  said  charge  in  assuming  that  the  promise  of  the  foreman  would  for 
all  time  relieve  plaintiff  from  the  assumption  of  the  risk,  but  should 
have  instructed  the  jury  that  such  promise  could  not  relieve  plaintiff 
from  the  assumption  of  the  risk  after  a  reasonable  time  had  elapsed  for 
the  furnishing  of  such  lights,  and  should  have  told  the  jury  that  after 
the  lapse  of  such  a  reasonable  time,  with  the  lights  still  unfurnished, 
plaintiff's  continuing  in  the  service  would  hold  him  to  an  assumption  of 
the  risk  from  such  want  of  lights.    Railway  v.  Bringle,  91  Texas,  288. 

James  Routledge,  for  defendant  in  error. — ^The  trial  court  did  not 
err  in  giving  to  the  jury  that  part  of  its  charge  set  out  in  paragraph  No. 
1,  submitting  to  them  the  issue  as  to  whether  **the  defendant's  foreman 
directed  the  plaintiff  to  repair  the  belt  that  he  attempted  to  repair,'*  etc. 
Kinney  v.  Folkerts,  44  N.  W.  Rep.,  152;  Steams  v.  Reidy,  25  X.  E. 
Rep.,  762;  Railway  v.  Kuehn,  21  S.  W.  Rep.,  59;  Railway  v.  Williams, 
62  Fed.  Rep.,  440;  Mason  v.  Kleberg,  4  Texas,  85;  Bracken  v.  Neill,  15 
Texas,  115 ;  Railway  v.  Turner,  2  S.  W.  Rep.,  1010 ;  Railway  v.  Anderson, 
13  S.  W.  Rep.,  198;  Plantz  v.  McKean,  178  Pa.  St.,  601;  Hoffman  v. 
Gordon,  15  Ohio  St.,  211 ;  Railway  v.  Whitcomb,  GG  Fed.  Rep.,  915 ;  Bal- 
som  V.  Lewis,  11  S.  E.  Rep.,  606;  Greenl.  on  Ev.,  sees.  61,  63;  Am.  and 


Digitized  by  VjOOQ IC 


1902.']  HiLjB  V.  Hbttich.  323 

Eng.  Enc.  of  Law,  p.  53;  Railway  v.  Gillum,  30  S.  W.  Bep.,  697;  Ash- 
man V.  Railway,  51  N.  W.  Rep.,  645, 

It  being  proven  by  appellant  that  the  foreman  had  authority  to  em- 
play  and  discharge  plaintiff,  or  those  working  under  him,  and  full  charge 
of  the  mill  and  everything,  the  trial  court  did  not  err  in  said  charge  in 
assuming,  if  he  did  so  assume,  that  the  promise  of  the  foreman  to  pro- 
vide sufiScient  lights  would  justify  Hettich  in  relying  upon  such  promise. 
As  the  undisputed  proof  of  appellants*  own  foreman,  a  witness  in  their 
behalf,  established  his  unlimited  agency  and  control  of  all  matters  per- 
taining to  the  operation  of  the  mill  and  his  right  to  employ  and  dis- 
charge men,  the  trial  court  did  not  err  in  assuming  in  its  charge  that 
the  promise  of  the  foreman,  if  made,  would  be  binding  as  a  matter  of 
law  upon  defendant,  and  should  not,  therefore,  have  submitted  such  a 
question  of  law  for  a  decision  by  the  jury.    And  even  though  this  were 
not  the  case,  any  error  therein  was  waived  by  appellants'  failure  to  re- 
quest a  special  charge.    Insurance  Co.  v.  Rohrbough,  2  Willson  C.  C, 
217;  Railway  v.  Rountree,  2  Wilson  C.  C,  389;  Strozier  v.  Lewey,  2 
Willson  C.  C,  131;  Merriman  v.  Fulton,  29  Texas,  106;  Watkins  v. 
Morley,  2  WiUson  C.  C,  727. 

Nothing  could  be  made  clearer  than  that  the  court  did  not  assume 
in  its  charge  that  the  promise  of  appellants'  foreman  to  provide  more 
light  would  relieve  the  plaintiff  of  all  future  risk.  Indeed,  from  appel- 
lants' own  statement  in  their  brief,  it  clearly  appears  there  is  no  ground 
for  presuming  that  there  was  a  lapse  of  an  unreasonable  time  between 
the  time  of  the  promise  and  the  time  of  the  injury,  there  being  but  a 
lapse  of  "one  day.''  The  jury  were  instructed  that  ihey  should  find  for 
defendants  if  plaintiff  was  negligent  in  continuing  the  work  after  said 
promise.  If  they  wished  a  fuller  charge  on  this  they  should  have  asked 
a  special  charge. 

The  trial  court  did  not  err  in  refusing  to  grant  defendants'  motion 
for  a  new  trial,  on  the  grounds  that  the  verdict  was  contrary  to  the  law 
and  e^dence  in  regard  to  the  only  issue  of  negligence  submitted  to  the 
jury,  being  the  insuflBciency  of  lights;  and  as  to  the  preponderance  of 
the  proof  showing  a  sufficiency  thereof,  and  as  to  whether  such  insuffi- 
ciency was  the  proximate  cause  of  the  injury ;  and  as  to  whether  the  de- 
fendants could  have  reasonably  expected  an  accident  from  that  source, 
as  claimed  in  said  assignment.  Because  there  was  ample  proof  establish- 
ing the  fact  that  there  was  an  insufficiency  of  light  at  the  place  where 
the  plaintiff  was  required  to  attempt  the  repair  of  the  broken  belt,  when 
injured.  And  also  because  there  was  ample  evidence  proving  that  the 
said  insufficiency  of  lights  was  the  proximate  cause  of  such  injury 
to  plaintiff;  and  because  the  evidence  clearly  showed  that  said  de- 
ficiency of  lights  was  such  as  to  impress  any  person  of  ordinary  intel- 
Ugence  of  the  danger  of  working  among  the  active  machinery  of  the 
mill,  without  more.  Sawyer  v.  Paper  Co.,  90  Me.,  354 ;  Railway  v.  Ben- 
ford,  15  S.  W.  Rep.,  561;  Railway  v.  Donnelly,  8  S.  W.  Rep.,  56; 
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Hallway  v.  Drew,  59  Texas,  12;  Thorp  v.  Bailway,  2  S.  W.  Bep.,  3; 
McCormick  v.  Burandt,  26  N.  E.  Eep.,  588. 

WILLIAMS,  Associate  Justice. — ^The  defendant  in  error  recovered 
a  judgment  in  the  District  Coiu*t  against  plaintiffs  in  error  for  damages 
for  a  personal  injury  claimed  by  him  to  have  been  caused  by  their  n^li- 
gence,  which  judgment  was  aflBrmed  by  the  Court  of  Civil  Appeals.  The 
cause  is  now  before  this  coiirt  upon  writ  of  error  from  the  judgment  of 
aflBrmance. 

The  case  made  by  the  pleadings  of  the  plaintiff  was  that  he  was  em- 
ployed by  defendants  as  a  laborer  to  work  in  the  seed  house,  which  was 
connected  with  their  cotton  seed  oil  mill,  one  of  his  duties  being  to  keep 
the  hoppers  filled  with  seed  and  another  to  repair  belts  by  which  the 
machinery  in  the  seed  house  was  run,  if  they  broke;  that  the  lights 
in  the  house  were  insufficient  to  enable  him  to  perform  his  duties  in 
safety;  that  he  made  complaint  of  the  fact  to  the  foreman  in  charge  of 
the  premises,  and  the  latter  promised  to  furnish  sufficient  lights;  that 
thereafter  one  of  the  belts  broke,  and  in  attempting  to  repair  it  he  was, 
on  account  of  deficient  light,  hurt  in  the  manner  which  will  be  stated 
further  on.  Other  grounds  for  recovery  were  alleged  which  were  not 
submitted  in  the  trial  court  and  which  need  not  be  stated. 

The  plaintiff  testified  to  the  facts  alleged,  as  to  the  nature  of  his  em- 
ployment, and  the  work  he  was  to  perform,  the  deficiency  of  lights,  the 
complaint  to  the  foreman  and  his  promise  to  supply  more  lights,  and 
to  his  subsequent  injliry,  received  while  repairing  a  broken  belt,  which 
he  attributed  to  want  of  light.  He  also  testified  that  when  the  belt  broke 
he  reported  it  to  the  foreman  and  the  latter  ordered  him  to  repair  it,  a 
fact  which  he  had  not  alleged.  The  foreman  denied  that  a  complaint 
had  ever  been  made  to  him  by  plaintiff  of  any  want  of  lights,  or  that  he 
had  promised  to  furnish  others.  He  also  denied,  in  effect,  that  it  was 
any  part  of  plaintiff's  duty  to  repair  belts,  and  that  he  had  instructed 
him  to  repair  the  one  in  question. 

The  court  charged  the  jury  as  follows:  "If  you  believe  from  the 
evidence  that  the  defendant's  foreman  directed  the  plaintiff  to  repair 
the  belt  that  he  attempted  to  repair,  and  if  you  further  believe  from 
the  evidence  that  the  light  at  the  place  where  said  belt  was  to  be  re- 
paired was  not  reasonably  sufficient  to  enable  plaintiff  to  do  the  work 
he  was  directed  to  do  by  the  foreman  (if  you  believe  he  was  directed) 
with  reasonable  safety,  and  if  you  further  believe  from  the  evidence 
that  plaintiff  had  complained  to  defendant's  foreman  previous  to  said 
injury  in  regard  to  said  insufficiency  of  light  and  that  said  foreman  had 
promised  him  to  provide  sufficient  light,  and  that  plaintiff  continued  to 
work  in  reliance  on  said  promise,  and  that  said  foreman  had  failed  to 
provide  reasonably  sufficient  light,"  etc. 

We  are  of  opinion  that  the  assignment  of  error  upon  this  instruction  is 
well  taken. 

Under  the  petition,  plaintiff's  right  to  recover  depended  on  proof  of 
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the  fact,  among  others,  that,  when  the  promise  was  made,  it  was  a  part 
of  his  duty  to  repair  belts,  for  the  promise  would  be  only  an  undertaking 
to  furnish  light  sufficient  to  protect  him  while  doing  such  work  as  he  was 
employed  to  do.  It  would  have  no  reference  to  anything  outside  the 
scope  of  his  employment.  The  jury  could  have  found  from  the  evidence 
that  it  was  no  part  of  his  duty  to  repair  the  belt,  and,  had  they  done  so, 
the  plaintiff's  case,  as  he  alleged  it,  would  have  failed.  The  charge  did 
not  require  the  finding  of  this  essential  fact,  but  authorized  the  jury  to 
supply  its  place  by  another  not  alleged,  viz.,  an  order  from  the  foreman, 
at  ttie  time  of  the  occurrence,  to  repair  the  particular  belt.  The  charge 
was  erroneous,  not  only  in  allowing  a  recovery  upon  facts  not  alleged, 
but  in  virtually  requiring  the  jury  to  apply  a  previous  promise  to  fur- 
nish light  to  the  work  of  executing  the  particular  order,  given  without 
such  a  promise,  when  the  jury  might  have  found  that  the  previous 
undertaking  was  only  to  furnish  light  for  the  doing  of  another  and  less 
dangerous  work.  If  the  order  was  given  to  do  work  which  it  had  not 
before  been  plaintilFs  duty  to  do,  it  was  given  without  any  promise  to 
furnish  more  light  to  aid  him  in  doing  it,  and  the  plaintiff,  at  the  time, 
knowing  the  condition  of  the  lights  and  undertaking  to  repair  the  belt 
with  such  knowledge,  assumed  the  risk,  and  woidd  have  failed,  imless  he 
could  show  right  to  recover  upon  some  other  theory.  Bailway  v.  Drew, 
59  Texas,  13. 

The  court  did  not  err  in  assuming,  imder  the  evidence,  that  the  fore- 
man had  authority  to  undertake,  for  his  employers,  to  furnish  better 
lights. 

Another  objection  made  to  the  charge  is  that  it  involves  the  proposi- 
tion that  if  a  promise  had  been  made  to  supply  more  light,  all  question 
of  assumption  of  risk  by  the  servant  was  removed  from  the  case,  although 
it  shoidd  appear,  from  lapse  of  time  or  otherwise,  that  before  he  received 
his  injury,  plaintiff  should  have  known  that  the  promise  would  not  be 
fulfilled-  "Hie  idea  of  the  charge  seems  to  be  that  after  a  promise,  on 
the  part  of  the  master,  to  remedy  a  defect  has  been  made,  there  can  be 
no  assumption  of  risk  by  the  servant,  but  only  contributory  negligence 
would  defeat  his  action  for  injuries  sustained  from  the  defective  and 
dangerous  condition  which  the  master  had  promised  to  remove.  We  do 
not  think  this  is  true.  The  authorities  which  treat  of  the  effect  of  such 
a  promise  to  repair  generally  limit  its  operation,  as  preventing  the  con- 
dusion  that  the  servant  has  assumed  the  risk,  to  a  reasonable  time  for  the 
master  to  comply,  and  lay  it  down  that,  when  it  is  or  should  be  mani- 
fest to  the  servant  that  the  defect  will  not  be  remedied,  a  further  con- 
tinuance in  the  service  will  be  an  assumption  of  the  risk.  Railway  v. 
Bingle,  91  Texas,  287.  This  is  only  an  application  of  the  general  prin- 
■ciple  that  a  servant  who  knows  of  a  dangerous  condition,  brought  about 
by  the  negligence  of  the  master,  assumes  the  risk  of  it  if  he  continues  in 
the  employment.  When  he  knows  or  ought  to  know  that  a  promise  to 
repair  will  not  be  performed  and  yet  remains  in  the  service,  he  can  not 
be  longer  regarded  as  acting  upon  the  promise.     The  failure  to  fulfill 
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the  promise  is  negligence  of  the  master^  and  the  servant^  knowing 
definitely  that  any  purpose  to  perform  it  has  been  abandoned  by  the 
master,  does  not  thereafter  refy  on  it.  The  testimony  of  plaintiff  was 
that  he  made  his  complaint  to  the  foreman  and  received  his  promise 
three  days  before  he  was  injured,  and  that  the  next  evening  he  again 
mentioned  the  matter  and  the  foreman  told  him  he  would  fix  the  lights 
the  next  morning.  The  testimony  on  this  point  is  a  little  obscure  and 
leaves  the  impression  that  the  witness  may  have  meant  that  the  last 
conversation  was  in  the  evening  before  he  was  hurt  at  night;  but  the 
jury  could  have  found  that  it  was  on  the  day  previous  and  that  the  lights 
were  not  improved  the  next  morning,  as  promised.  The  seed  room  was 
lighted  by  electricity,  and  all  that  was  necessary,  according  to  plaintiflPs 
evidence,  was  to  put  globes  in  some  of  the  sockets  which  were  empty  and 
remove  the  dust  from  such  as  were  in  place,  which  could  have  been  done 
in  a  very  short  time.  It  can  not  be  said  that  these  facts  showed  con- 
clusively that  there  was  no  purpose  to  carry  out  the  promise  with  respect 
to  the  lights ;  nor  can  it,  we  think,  be  said  that  the  jury  should  have  been 
virtually  instructed  that  the  promise  removed  all  question  of  assumption 
of  risk  by  the  servant.  The  evidence  was  sufficient  to  make  it  proper  for 
the  court  to  submit  to  the  jury  the  view  of  the  law  which  we  have  just 
stated. 

Another  assignment  of  error  is  that  the  evidence  did  not  warrant 
the  recovery,  because  the  condition  of  the  lights  was  not  the  proximate 
cause  of  the  injury,  and  we  must  hold  that  this  is  true.  The  evidence 
shows  that  in  the  seed  room  there  was  machinery,  consisting  of  eleva- 
tors, conveyors,  shafting  and  pulleys,  with  leather  belts,  by  which  they 
were  operated.  The  belt  which  plaintiff  attempted  to  mend  parted 
where  its  ends  were  laced  or  riveted  together,  and  was  to  be  mended  by 
punching  holes  in  the  ends  and  fastening  them  together.  This  belt  was 
around  the  pulleys  and  hung  perpendicular  to  and  some  distance  above 
the  floor  of  the  room.  One  of  the  conveyors,  which  was  a  screw  or 
spiral  for  conveying  seed  from  the  mill  building  to  the  seed  room,  ex- 
tended diagonally  across  the  latter  and  ran  about  three  feet  distant  from 
the  belt  and  was  kept  revolving  in  a  box  or  trough  with  sides  and 
bottom,  but  no  cover.  Between  the  belt  and  conveyer  was  a  platform 
about  two  feet  wide  and  about  twelve  feet  from  the  floor,  and  it  was  nec- 
essary to  go  upon  this  in  order  to  reach  the  belt.  Plaintiff  went  on  it 
and  pulled  the  end  of  the  belt  across  to  the  conveyor  and  laid  it  upon  a 
strip  of  wood  nailed  across  the  top  of  the  box  in  order  to  punch  holes  in 
the  belt,  this,  according  to  his  evidence,  being  the  only  place  available 
for  the  purpose  where  there  was  sufficient  light  Holding  a  punch  in 
his  left  hand  and  a  claw-hammer  in  his  right,  he  undertook  to  place 
the  belt  in  position  upon  the  strip,  and  the  handle  of  the  hammer,  in 
some  way,  came  in  contact  with  the  revolving  screw,  the  claws  of  the 
hammer  caught  his  hand,  and  before  he  could  release  his  hold  jerked  it 
into  the  conveyor  and  injured  it.  He  states  that  the  want  of  light  was 
the  cause  of  the  accident;  that  if  there  had  been  more  light  it  would 
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not  have  happened^  etc.^  but  this  is  merely  his  opinion,  not  admissible 
upon  the  point,  which  must  be  decided  from  the  facts  of  the  occurrence, 
as  he  states  them.  He  admits  that  he  knew  the  screw  was  there,  what 
it  was,  and  how  it  operated,  and  that  it  woidd  be  dangerous  to  have* 
his  hand  caught  by  it.  He  knew  that  he  was  resting  the  belt  upon  the- 
box  containing  this  screw  and  just  how  it  was  situated.  He  selected  this 
place  because  there  he  coidd  see  how  to  use  his  punch  and  hammer.  It 
is  evident,  therefore,  that  more  light  would  not  have  given  him  better 
knowledge  than  he  had  of  those  things  which  hurt  him.  He  does  not 
claim  that  he  could  not  see  the  position  of  his  hand  and  the  handle  of 
the  hammer,  or  that  he  did  not  know  the  precise  position  of  the  moving 
screw.  His  contention  that  the  want  of  light  caused  his  injury  has 
nothing  to  support  it,  unless  it  be  the  fact  that  it  caused  him  to  select 
this  place,  rather  than  another  at  which  to  do  the  work.  If  it  be  con- 
ceded that  his  own  act,  in  choosing  this  place  because  of  the  dimness  of 
the  light  at  the  other  places,  is  a  proximate  residt  of  the  failure  of  the 
master  to  have  the  place  better  lighted,  which  is  a  very  doubtful  proposi- 
tion, it  is  still  true  that  he  was  hurt  solely  by  getting  his  hammer  caught 
in  the  screw,  the  position,  operation  and  danger  of  which  were  just  as 
well  known  to  him  as  the  most  abundant  light  in  the  building  coidd 
have  made  them.  Under  the  facts,  taken  at  their  strongest  in  favor  of 
the  judgment,  it  is  clear  to  our  minds  that  an  injury  thus  brought  about 
was  not  such  a  consequence  of  the  deficiency  of  light  as  the  master  could 
reasonably  have  foreseen,  but  was  immediately  caused  by  plaintiflp's  own 
intervening  actions,  which  were  sufficient  to  produce  it  and  would  have 
produced  it  had  there  been  no  such  deficiency.  Railway  v.  Folliard,  66 
Texas,  603-6 ;  Railway  v.  Chambers,  73  Texas,  296 ;  Railway  v.  Bigharo, 
90  Texas,  223. 

Reversed  and  remanded. 


MissouBi^  Kansas  &  Tbxas  Railway  Company  of  Texas 
V.  R.  S.  Dilworth. 

No.  1062.    Decided  March  20,  1902. 

t— Sacondaiy  Evidence— Writings  Beyond  Jnriedictioii. 

Secondary  evidence  may  be  received  of  the  contents  of  an  instmment  which 
b  beyond  the  jurisdiction  of  the  court  and  will  not  be  produced  voluntarily  by 
the  holder.    Sayles  v.  Bradley,  92  Texas,  406,  followed.     (P.  331.) 

9.— <Same-— Efforts  to  Produce  the  Original. 

Showing  of  effort  to  produce  the  original  of  an  instrument  in  possession  of 
a  third  party  beyond  the  jurisdiction,  as  a  basis  for  secondary  evidence,  if  nec- 
essary at  aU,  need  not  be  made  where  circumstances  indicate  that  the  effort 
would  be  unavailing,  as  where  the  writing  was  a  voucher  useful  to  the  possessor 
m  keeping  his  accounts.     (Pp.  331,  332.) 

S.— Opinion— Market  Value. 

Opinion  as  to  market  value  of  cattle  is  not  admissible  where  the  witness, 
shows  no  knowledge  except  from  an  inquiry  and  offer  from  one  person.     (P.  332.>' 
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4.— Same— Hannleas  Error. 

See  opinion  for  facts  under  which  improper  admission  of  opinion  evidence 
as  to  market  value  was  held  not  to  be  such  error  as  required  reversal.     (P.  332.) 

5.— Damage*— Price  Paid  by  Plaintiff. 

Evidence  of  the  price  plaintiff  paid  for  the  property  on  which  damages  were 
claimed  was  not  admissible.     (Pp.  332,  333.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third,  District,  in  an 
appeal  from  Hunt  County. 

Dilworth  sued  the  railway  company  for  damages  to  cattle  during 
transportation,  and  recovered  judgment.  The  company  appealed  and 
on  affirmance  obtained  writ  of  error. 

A.  B.  Storey,  Walton  &  Walton,  and  A,  S.  Phelps,  for  plaintiff  in 
error. — The  Court  of  Civil  Appeals  erred  in  sustaining  the  action 
of  the  court  below  in  the  admission  of  the  testimony  of  the  witness 
McGuffin,  who  testified  for  the  plaintiff  in  regard  to  the  market  value 
of  said  cattle  at  Caney,  Kan.,  at  the  date  of  their  receipt  there,  over 
the  objection  of  appellant  that  the  said  witness  had  not  qualified  him- 
self as  knowing  the  market  value  of  said  cattle  at  Caney,  Kan.  To 
authorize  one  to  testify  to  market  value  it  must  be  first  shown,  if  the 
question  of  competency  is  raised,  that  the  witness  himself  knows  the 
market  value  from  personal  knowledge  of  sales,  or  that  he  has  inves- 
tigated from  people  that  know  and  have  shown  themselves  to  be  com- 
petent, and  a  witness*  statement  that  he  testifies  from  his  own  knowl- 
edge does  not  qualify  him.  Railway  v.  Staton,  49  S.  W.  Rep.,  277; 
Railway  v.  Wright,  21  S.  W.  Rep.,  80;  RaUway  v.  Cocreham,  30  S.  W. 
Rep.,  1118 ;  Railway  v.  Word,  21  S.  W.  Rep.,  607 ;  Lawson,  Exp.  and 
Op.  Ev.,  439,  440. 

The  Court  of  Civil  Appeals  erred  in  sustaining  the  lower  court^s 
action  in  refusing  to  permit  the  testimony  of  plaintiff  sought  to  be 
drawn  out  on  cross-examination,  which  was  as  follows:  Plaintiff 
being  on  the  stand  in  his  own  behalf  was  asked  by  appellant  what  like 
•cattle  as  those  shipped  by  him  could  have  been  bought  for  in  the  mar- 
ket at  Sabinal  at  the  time  he  purchased  the  cattle  shipped  by  him  out 
of  which  shipment  this  suit  grew ;  if  he  did  not  pay  for  said  cattle  the 
•sum  of  $20  per  head ;  and  if  said  cattle  were  not  shipped  by  him  at  a 
cost  of  $2  per  head.  Which  was  excluded  on  objection  by  appellee  on 
the  ground  that  the  same  was  irrelevant,  that  he  purchased  said  cattle 
at  Sabinal,  Texas,  just  prior  to  their  shipment  at  $20  per  head,  and 
kept  them  from  April  to  August  at  a  cost  of  75  cents  per  head  and 
sold  them  at  $30.  When  the  question  of  market  value  at  a  certain 
point  is  in  doubt,  then  an  investigation  as  to  the  market  value  at  adja- 
cent points  is  proper;  and  on  cross-examination  of  the  party  contesting 
the  market  value  sought  to  be  shown,  an  investigation  into  any  fact 
•tending  to  throw  light  upon  the  real  value  of  the  cattle  and  at  the  point 
where  the  value  nuist  be  fixed  is  legitimate. 
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Nearness  of  market  is  not  measured  necessarily  by  miles^  but  more 
properly  by  facilities  of  access.  The  market  value  of  an  animal  at 
wme  point  where  there  is  no  market  value  can  be  shown  by  fixing  the 
market  value  of  like  animals  at  the  point  of  shipment,  and  adding 
therto  the  cost  of  transportation  to  the  terminal  point  where  no  market 
value  has  been  fixed  by  sales.  Railway  v.  Maetze,  2  Willson  C.  C,  sec. 
631. 

The  Court  of  Civil  Appeals  erred  in  sustaining  the  action  of  the 
lower  court  in  permitting  the  witness  De  Witt  to  testify  as  to  the  con- 
tents of  a  written  instrument.    The  appellee  oflPered  to  introduce  in 
evidence  the  deposition  of  the  witness  De  Witt,  a  local  agent  of  the 
Missouri  Pacific  at  Caney,  Kan.,  by  said  witness  to  prove,  among  other 
things,  that  said  cattle  reached  their  destination  at  Caney,  Kan.,  upon 
a  bill  of  lading  issued  by  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany at  Waco,  Texas,  and  that  said  bill  of  lading  showed  that  said 
freight  had  not  been  prepaid;  and  that  there  was  due  on  said  cattle 
the  entire  freight  from  Sabinal,  Texas,  to  Caney,  Kan.    Rules  of  Evi- 
dence 9  and  10,  Sayles'  Stats.,  809,  812 ;  Telegraph  Co.  v.  Williford,  27 
S.  W.  Rep.,  700;  McCormick,  etc.,  Co.  v.  Millett,  29  S.  W.  Rep.,  80; 
Longino  v.  Ward,  1  White  &  W.  C.  C,  sec.  525;  Abemathy  v.  How- 
lett,  2  Willson  C.   C,  sec.  805;  Farmer  v.   Simpson,  6   Texas,  303. 
Notice  to  produce:    Dunn  v.  Choate,  4  Texas,  18;  Watson  v.  Walker, 
67  Texas,  652;  TJry  v.  Houston,  36  Texas,  268;  Bray  v.  Aikin,  60 
Texas,  691;  Jameson  v.  Officer,  39  S.  W.  Rep.,  190;  Cotton  v.  Camp- 
bell, 3  Texas,  494;  Low  v.  Tandy,  70  Texas,  749;  Miller  v.  Goodman, 
40  S.  W.  Rep.,  743 ;  Dean  v.  Border,  15  Texas,  298 ;  Johnson  v.  Brown, 
25  Texas  Supp.,  127. 

The  Court  of  Civil  Appeals  erred  in  sustaining  the  lower  court's 
action  in  permitting  the  witness  A.  V.  Martin  to  testify  to  the  entire 
contents  of  a  bill  of  lading  without  accounting  for  its  absence,  over 
defendant's  objection.  Secondary  evidence  of  the  contents  of  a  writ- 
ten instrument  is  only  admissible  when  shown  to  be  lost  or  destroyed, 
or  when  the  paper  is  in  the  hands  of  the  opposite  party,  after  notice 
to  produce  has  been  given,  and  not  complied  with.  Foot  v.  Stillman, 
77  Texas,  271;  Bateman  v.  Bateman,  16  Texas,  544. 

Burgess,  Hopkins  &  Rainholt,  for  defendant  in  error. — If  there  was 
error  in  the  admission  of  McGuffin's  testimony,  it  was  perfectly  harm- 
less, in  view  of  the  moderate  verdict,  and  abundant  testimony  from 
Cavett  and  McCoy,  which  would  amply  support  a  verdict  for  twice 
the  amount  rendered. 

What  appellee  paid  for  the  cattle  when  and  where  he  purchased 
them  was  utterly  immaterial,  and  could  furnish  no  basis  for  calcula- 
ting, by  the  addition  of  freights  and  expenses,  what  the  market  value 
at  Caney,  Kan.,  was. 

The  proof  of  the  contents  of  the  bill  of  lading  executed  at  Waco  by 
the  defendant's  agent  and  shipper's  agent  would  be  immaterial,  the 
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original  being  attached  to  the  defendant's  answer  and  introduced  in  evi- 
dence. 

If  this  bill  of  exception  can  be  held  to  apply  to  the  *^ay  bill/'  which 
was  not  issued  to  the  shipper,  but  delivered  to  the  defendant's  own 
employes,  it  was  shown  to  be  in  the  possession  of  De  Witt,  who  held  it 
as  their  agent,  and  its  contents  were  admissible  to  explain  why  and  for 
whom  he  held  the  cattle. 

It  was  permissible  to  prove  by  De  Witt  what  road  issued  the  waybill 
upon  which  he  held  the  cattle,  and  the  defendant's  concession  in  its 
trial  amendment  to  the  effect  that  the  waybill  upon  which  De  Witt 
acted  demanded  the  payment  of  the  whole  freight  from  Sabinal,  and 
that  he  acted  in  good  faith,  makes  the  introduction  of  the  proof  of 
the  contents  of  such  waybill  immaterial  and  harmless  error,  because 
conceded  to  be  true  by  the  defendant's  own  pleadings. 

If  the  admission  of  this  testimony  under  all  the  above  propositions 
is  considered  by  the  court  to  be  error,  clearly  it  is  harmless,  for  the 
reason  that  the  admissions  of  defendant's  own  agent,  together  with 
the  testimony,  unexcepted  to,  of  De  Witfs  statements  to  Cavatt  and  in 
his  presence,  showed  beyond  controversy  that  the  waybill  was  issued  by 
defendant's  agents,  and  incorrectly  required  the  payment  of  the  freight. 

The  testimony  was  admissible  as  mere  matter  of  inducement,  and 
showing  source  of  information  upon  which  it  was  proved  without  objec- 
tion that  Martin,  the  agent  of  the  San  Antonio  &  Aransas  Pass,  noti- 
fied Bower,  the  agent  at  Waco  of  defendant's  road,  by  a  transfer  sheet 
delivered  to  him,  of  the  prepayment  of  the  freights. 

GAINES,  Chief  Justice. — ^The  defendant,  in  error  brought  this 
action  against  the  plaintiff  in  error  to  recover  damages  to  cattle  belong- 
ing to  him  which  were  transported  over  the  company^s  line.  The 
plaintiff  recovered  a  judgment,  which  was  aflSrmed  in  the  Court  of 
Civil  Appeals. 

The  cattle  were  received  by  the  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company,  destined  to  Caney,  Kan.,  and  were  routed  over  the 
line  of  the  receiving  carrier  to  its  connection  with  the  San  Antonio  & 
Aransas  Pass  Bailroad,  thence  over  the  latter  line  to  the  defendant's 
road  at  Waco,  thence  over  the  defendant's  road  to  its  junction  with 
the  Missouri  Pacific  Railroad,  and  thence  over  the  Missouri  Pacific  to 
their  destination.  The  charges  for  the  entire  transportation  were 
paid  in  advance  to  the  initial  carrier,  and  the  fact  that  the  freight 
had  been  paid  was  noted  on  the  waybill  which  accompanied  the  ship- 
ment to  Waco.  There  was  some  evidence  tending  to  show  unneces- 
sary delay  in  transporting  the  cattle  over  the  defendant's  line.  When 
the  cattle  reached  Caney,  Kan.,  they  were  not  delivered,  for  the  reason 
that  it  did  not  appear  to  the  agent  of  the  Missouri  Pacific  company 
at  that  station  that  the  freight  had  been  paid.  They  were  placed  in 
muddy  stock  pens  and  held  for  about  thirty  hours,  by  reason  of  which 
they  were  deteriorated  in  value. 
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During  the  progress  of  the  trial,  the  deposition  of  one  Martin,  the 
local  agent  of  the  San  Antonio  &  Aransas  Pass  Bailway  Company,  was 
offered  in  evidence,  in  which,  'Tiaving  been  asked  to  attach  the  contract 
or  waybill  upon  which  the  cattle  were  shipped,*'  he  testified:  "That 
said  cattle  came  into  the  possession  of  the  San  Antonio  &  Aransas  Pass 
Bailway  Company  on  a  bill  of  lading  issued  by  the  Galveston,  Harris- 
burg  &  San  Antonio  Bailway  at  Sabinal,  Texas,  in  which  said  bill  of 
lading  the  said  cattle  were  contracted  to  be  delivered  at  Waco,  Texas. 
That  the  bill  of  lading  had  not  been  issued  beyond  that  point  for  the 
reason  that  the  Qalveston,  Harrisburg  &  San  Antonio  Bailway  Com* 
pany  did  not  have  through  billing  arrangements  with  the  Missouri,. 
Kansas  &  Texas  Bailway  Company  beyond  Waco."  The  defendant, 
by  counsel,  objected  to  the  testimony  on  the  ground  "that  said  bill  of 
lading  was  the  best  evidence  of  the  terms  of  the  contract  upon  which 
the  cattle  were  shipped  from  Sabinal  to  Waco  and  its  absence  was  not 
suflSciently  accoimted  for  to  authorize  secondary  proof  of  its  con- 
tents." The  objection  was  overruled  and  the  testimony  admitted.  In 
this  we  think  there  was  no  error.  The  statement  of  facts  shows  that 
the  witness  was  asked  to  attach  the  papers  to  the  deposition  and  that' 
he  declined  to  do  so,  for  the  reason  that  the  rules  of  the  company  did 
not  permit  it.  It  is  to  be  inferred  from  his  deposition  that  the  wit- 
ness was,  at  the  time  of  its  taking,  agent  of  the  San  Antonio  &  Aransaa 
Pass  Railroad  Company  at  Waco,  and  that  his  deposition  was  taken 
in  McLennan  County.  At  all  events,  it  does  not  appear  that  he  resided 
in  Caldwell  County,  in  which  the  case  was  tried,  and,  in  the  absence 
of  proof,  we  .should  have  to  assume,  in  support  of  the  court's  ruling, 
iJat  such  fact  did  not  exist.  The  point  therefore  falls  within  the  rule 
laid  down  in  the  case  of  Sayles  v.  Bradley,  92  Texas,  406,  in  which, 
under  similar  circumstances,  it  was  held  that  secondary  evidence  of  the 
contents  of  a  writing  was  admissible. 

The  question  of  the  admissibility  of  the  testimony  of  De  Witt,  the 
agent  of  the  Missouri  Pacific  Bailroad  Company,  at  Caney,  Kan.,  is  a 
more  difficult  one.  His  deposition  was  taken  and  offered  in  evidence, 
and,  as  shown  by  the  bill  of  exceptions,  contained  the  following  testi- 
mony: "That  said  cattle  reached  their  destination  at  Caney,  Kan., 
upon  a  bill  of  lading  issued  by  the  Missouri,  Kansas  &  Texas  Bailway 
Company  of  Texas  at  Waco,  Texas,  or  that  said  bill  of  lading  showed 
that  no  freight  had  been  prepaid,  and  that  there  was  due  upon  said 
cattle  the  entire  freight  from  Sabinal,  Texas,  to  Caney,  Kan."  The 
statement  of  facts  shows  that  the  witness  testified  as  to  the  contents 
of  the  waybill  and  not  of  the  bill  of  lading,  but  we  think  this  discrep- 
ancy unimportant.  The  testimony  was  objected  to  on  the  ground 
**that  the  same  was  hearsay  and  would  be  permitting  the  witness  to 
testify  to  the  contents  of  a  written  instrument  without  first  properly 
accounting  for  the  nonproduction  of  said  instrument."  The  objection 
was  overruled  and  the  answers  read.  The  testimony  was  clearly  not 
hearsay.     In  this  instance,  however,  it  does  not  appear  that  any  effort 
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was  made  to  procure  the  original  paper  or  that  the  witness  was  asked 
to  attach  it  to  his  answers.  There  are  two  lines  of  decisions  upon  the 
question  of  the  admission  of  secondary  evidence  as  to  the  contents  of 
a  written  instrument  when  it  is  beyond  the  jurisdiction  of  the  court. 
In  some  of  the  courts,  it  is  held  that  it  must  be  shown  that  some  effort 
has  been  made  to  procure  the  original,  but  the  weight  of  authority 
seems  to  be  that  such  showing  is  not  necessary.  Yoimg  v.  Railway, 
80  Ala.,  100;  Bozeman  v.  Browning,  31  Ark.,  364;  Kleeberg  v.  Schra- 
der  (Minn.),  72  N.  W.  Rep.,  59;  Manning  v.  Maroney,  87  Ala.,  563; 
Waller  v.  Cralle,  8  Mon.,  11;  Shepard  v.  Giddings,  22  Conn.,  282; 
Otto  V.  Trump,  115  Pa.,  425;  Zellerbach  v.  AUenberg,  99  Cal.,  57; 
Bowden  v.  Achor,  95  Qa.,  243.  The  showing,  if  any,  must  be  made  to 
the  trial  judge,  and  we  are  of  opinion  that  where  the  circumstances 
are  such  as  to  indicate  that  an  effort  to  procure  the  original  writing 
would  be  unavailing  no  proof  of  such  effort  is  necessary.  No  good 
reason  is  seen  for  requiring  a  party  to  do  a  futile  thing.  The  writing 
in  this  case  was  in  the  possession  of  officers  of  the  Missouri  Pacific  Rail- 
way Company  and  was  a  voucher,  useful  in  keeping  their  accounts, 
and  it  seems  to  us  that  it  was  not  at  all  probable  tiiat  they  would  have 
consented  to  part  with  its  possession.  Clearly  the  witness,  if  he  still 
had  it  in  his  possession,  was  not  authorized  to  yield  it  up.  We  con- 
clude that  the  court  did  not  err  in  admitting  the  testimony. 

One  McOuffin,  a  witness  for  the  plaintiff,  was  permitted  to  testify, 
over  the  objection  of  the  defendant,  that  the  value  of  the  cattle  on  the 
day  of  their  arrival  at  Caney  was  $25  per  head,  and  that  on  the  day 
after  they  were  worth  only  $22.50.  The  objection  was  urged,  after, 
in  response  to  a  question  by  defendant's  counsel,  he  had  answered  in 
effect,  that  he  only  knew  the  market  value  at  that  place  by  reason  of 
the  facts  that  on  the  day  of  their  arrival  "a  fellow  asked  him  if  they 
could  be  bought  for  $25  per  head,  and  that  on  the  next  day  the  same 
party  told  him  he  would  give  $22.50  for  said  cattle.'*  We  think  that 
these  facts  were  not  sufficient  to  justify  the  court  in  admitting  in  evi- 
dence this  opinion  of  the  witness  as  to  the  value  of  the  cattle,  and  that 
it  was  error  not  to  exclude  the  testimony.  But  the  effect  of  the  evi- 
dence was  merely  to  show  the  deterioration  in  value  of  the  cattle  by 
reason  of  their  detention  in  the  pens,  and  there  were  two  other  wit- 
nesses who  testified  without  objection  upon  the  same  point, — each  of 
whom  testified  to  as  much  or  a  greater  depreciation  in  value  from  the 
«ame  cause  as  did  McQuffin.  There  was  no  other  testimony  upon  the 
point.  The  testimony  of  this  witness  was  merely  corroborative  of 
that  of  the  others,  each  of  whom  testified  that  the  cattle  were  depre- 
ciated by  the  detention  $3  or  $4  per  head.  The  verdict  of  the  jury 
itemized  the  damages  awarded  by  them  and  allowed  only  $1.50  per 
head  on  this  account.  It  is  apparent,  therefore,  as  we  think,  that  the 
admission  of  the  testimony  could  not  have  influenced  the  verdict  to  the 
prejudice  of  the  defendant  and  that  therefore  it  was  harmless.  There 
was  no  error  in  refusing  to  admit  testimony  as  to  the  price  which  plain- 
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tif  paid  for  the  cattle  at  Sabinal^  or  as  to  what  they  cost  him  delivered 
at  Caney.  This  was  an  immaterial  matter.  His  damage  was  the  same^ 
no  matter  what  they  may  have  cost  him. 

Finding  no  error  in  tiie  proceedings  for  which  the  judgment  should 
be  reversed,  the  judgment  of  the  trial  court  and  that  of  the  Court  of 
Ciyll  Appeals  are  affirmed. 

Affirmed. 


Western  Union  Telegraph  Company  v.  R.  Cobb^  Jr. 

No.  10S4.    Decided  March  20,  1902. 

Tdegnpli— Delivery— Hotel  Clerk. 

DeliTery  of  mesaage  to  the  clerk  of  a  hotel  where  addressee  lodged  was  not 
a  compliance  with  the  undertaking  of  the  telegraph  company.    (Pp.  333,  334.) 

Question  certified  from  the  Court  of  Civil  Appeals^  Second  District^ 
in  an  appeal  from  Montague  County. 

WUkins  &  Vinson,  for  appellant  [Oeo.  H.  Fearons,  of  counsel]. — 
There  is  an  implied  authority  on  the  part  of  a  hotel  clerk  to  receive  a 
tel^ram  for  a  guest  where  the  person  to  whom  it  was  addressed  was 
a  boarder  at  the  hotel,  and  such  delivery  is,  by  law,  a  delivery  to  the 
addressee.  Telegraph  Co.  v.  Cullers  &  Henry,  3  Willson  C.  C,  sec. 
289;  Telegraph  Co.  v.  Trissal,  98  Ind.,  666. 

James  A.  Graham  and  J.  M.  Chambers,  for  appellee. — ^The  delivery 
of  a  message  to  any  person  other  than  the  addressee,  unless  such  other 
person  has  authority  to  receive  same,  is  a  breach  of  the  contract  of 
transmission.    Telegraph  Co.  v.  Wifford,  60  S.  W.  Rep.,  546. 

WILLIAMS,  Associate  Justice. — The  Court  of  Civil  Appeals  for 
the  Second  District  certifies  the  following  question: 

'This  appeal,  now  pending  before  us,  is  from  a  verdict  and  judgment 
in  favor  of  appellee  against  the  appellant  recovered  in  the  Countj' 
Court  of  Montage  County  as  damages  for  the  failure  on  the  part  of 
appellant  to  promptly  deliver  a  message  sent  by  appellee  to  his  brother, 
Percy  Cobb,  at  Bowie,  Texas,  informing  him  of  tiie  serious  illness  of 
appellee  in  the  Indian  Territory,  and  of  the  surrounding  circumstances 
of  distress  which  his  brother  could  and  would  have  relieved,  as  found 
by  the  jury,  if  the  telegram  had  been  promptly  delivered.  Instead 
of  delivering  the  message  to  Percy  Cobb,  it  was  promptly  delivered  to 
the  clerk  of  the  Brown  Hotel,  where  he  roomed  and  boarded.  The  evi- 
dence, however,  failed  to  show  that  it  was  the  custom  of  its  clerk  to  re- 
ceive telegrams  for  the  hotel  guests,  and  the  evidence  aflfirmatively 
showed  that  Percy  Cobb  had  not  in  fact  given  said  hotel  clerk  any  such 
authority  imless  it  was  conferred  by  his  taking  lodging  and  board  at  the 
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hotel.  Unless  the  delivery  to  the  clerk  was  a  snflBcient  delivery,  the 
company  was  undoubtedly  guilty  of  negligence  and  liable  in  damages 
for  the  injury  sustained,  but  if  the  delivery  to  the  hotel  clerk  was  a  sufB- 
•cient  compliance  with  its  contract,  appellee  was  not  entitled  to  recover. 

•*Error  is  assigned  to  the  court's  refusal  to  give  the  following  instruc- 
tion at  the  request  of  appellant:  *If  you  find  and  believe  from  the  evi- 
dence that  the  defendant's  messenger  boy,  upon  the  receipt  of  the  mes- 
■sage  in  question  in  this  case,  delivered  the  same  to  the  clerk  of  the 
Brown  Hotel  where  Percy  Cobb,  the  addressee  of  said  message,  roomed 
and  boarded,  then  you  are  instructed  that  such  delivery  was  a  full  and 
<x)mplete  discharge  of  the  defendant's  duty  in  reference  to  the  delivery 
o{  said  message,  and  you  will  find  for  the  defendant.' 

^TJnless  there  was  error  in  refusing  this  charge,  the  judgment  must 
be  aflBrmed,  and  we  deem  it  advisable,  in  response  to  request  of  counsel 
for  appellant,  to  certify  the  material  question  thus  raised, — ^that  is, 
whether  a  hotel  clerk  has  implied  authority  from  the  guests  of  the  hotel 
to  receive  telegrams  for  them,  and  whether  the  court  erred  in  refusing 
ix>  so  charge  in  the  absence  of  evidence  showing  the  custom  of  the  Brown 
Hotel,  or  hotek  generally,  in  this  respect.  In  this  connection,  we  refer 
to  the  case  of  Western  Union  Telegraph  Company  v.  Trissell,  98  In- 
•diana,  556." 

The  question  presented  is  whether  or  not  the  mere  relation  of  hotel 
keeper  and  lodger  and  boarder  creates,  in  law,  an  authority  in  the  former 
or  his  clerk  to  receive  telegrams  addressed  to  the  latter.  It  must  be  an- 
swered in  the  negative.  Since  there  is  no  evidence  stated  from  which 
it  might  be  inferred  as  a  fact  that  Cobb  had  constituted  the  clerk  of  the 
hotel  his  agent  or  servant  for  such  purposes,  there  is  nothing  to  be  con- 
sidered but  the  fact  that  he  boarded  and  lodged  at  the  hotel  If  such 
an  authority  arose  from  that  fact  alone,  it  could  only  be  because  the 
performance  of  such  services  by  the  keeper  of  the  hotel  was  among  the 
duties  imposed  on  him  by  law  towards  those  so  boarding  with  him. 
Should  it  be  assumed  that  the  full  relation  of  innkeeper  and  guest  ex- 
isted (which  does  not  appear),  and  that  all  of  the  duties  arising  from 
it  rested  on  the  keeper  of  this  hotel,  we  know  of  no  authority  that  would 
include  among  them  that  of  receiving  and  assuming  the  responsibility 
of  safely  delivering  telegrams.  We  can  see  no  reason  why  such  a  duiy 
would  exist,  if  not  voluntarily  assumed,  any  more  than  that  of  receiv- 
ing other  notices  or  of  transacting  other  business  for  the  boarder. 
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JOSIE  TiPPETT  BT  AL.  V.  M.  M.  BbOOKS. 
Application  No.  3309.    Decided  March  20,  1902. 

Pleading— Cancellatioi^— Married  Woman's  Deed. 

The  presence  of  the  grantee  at  the  time  the  privy  acknowledgment,  by  a 
married  woman,  of  a  conveyance  of  her  land  is  taken,  can  not  be  considered  as 
a  ground  of  canceling  same  when  not  alleged  in  the  pleading.     (P.  336.) 

Application  for  writ  of  error  to  the  Court  of  Civil  Appeals^  Fifth  Dis- 
trict, in  an  appeal  from  Hunt  County. 

The  opinion  of  the  Court  of  Civil  Appeals  (after  statement  and  find- 
ings of  fact)  was  as  follows : 

^TIainby,  Chief  Justice. — Conclusions  of  Law:  1.  Under  the 
-statute  a  married  woman  can  convey  her  separate  real  estate  by  her  hus- 
band joining  therein,  and  she  being  privily  examined  separate  and  apart 
from  her  husband  and  making  the  proper  acknowledgment.  Rev.  Stats., 
art.  4618.  If  she  is  a  minor  she  becomes  emancipated  from  the  disability 
of  minority  by  her  marriage,  and  her  rights  as  a  married  woman  are 
not  burdened  in  that  respect  by  the  minority  of  her  husband.  The 
statute,  in  requiring  the  husband  to  join  her  in  the  conveyance,  makes 
no  distinction  between  an  adult  husband  and  a  husband  under  the  dis- 
^bihty  of  minority.  As  the  statute  makes  no  distinction,  we  do  not  feel 
authorized  to  make  any.  To  do  so  would,  in  our  opinion,  be  engrafting 
upon  the  statute  an  exception  not  authorized  by  any  legitimate  construc- 
tion of  the  statute.  We  therefore  conclude  that  a  conveyance  of  real 
€8tate  made  by  a  married  woman  joined  by  her  minor  husband,  and 
properly  acknowledged  by  her,  is  valid  and  conveys  her  separate  estate 
therein. 

"2.  A  conveyance  made  by  a  client  to  an  attorney,  in  the  absence  of 
unfairness  or  undue  influence  on  the  part  of  the  attorney,  will  not  be 
set  aside  simply  for  the  reason  that  such  a  relation  existed.  The  rule 
governing  contracts  between  parties  holding  fiduciary  relations  is  fully 
discussed  by  Pinley,  Chief  Justice,  in  Qoslt  v.  Thompson,  47  South- 
western Reporter,  61.  There  it  is  held  that  where  'fiduciary  relation 
■exists  between  parties  to  a  transaction  and  the  person  occupying  the  posi- 
tion of  influence  or  trust  obtains  an  advantage  thereby  in  the  dealing 
had  between  them,  the  burden  rests  upon  him  to  show  its  fairness  when 
it  is  attacked  for  fraud  by  the  other  party.  Under  such  conditions, 
equity  indulges  the  presumption  of  unfairness,  and  requires  proof  at 
the  hands  of  the  party  claiming  the  validity  and  benefits  of  the  contract 
that  it  is  fair  and  reasonable.*  Applying  this  test  to  this  cause,  we  are 
of  the  opinion  that  the  evidence  fully  sustains  the  findings  of  the  trial 
court  to  the  effect  that  the  transaction  was  fair  and  reasonable.  The 
levidence  shows  that  the  transaction  was  fairly  conducted  on  the  part  of 
appellee.  Brooks,  he  paying  a  fair  and  fidl  consideration  for  the  land» 
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and  there  is  no  evidence  that  he  used  or  attempted  to  nse  any  undue 
influence  in  consummating  the  deal. 

*^3.  The  presence  of  Brooks  when  the  privy  examination  of  the  wife 
was  made  by  the  officer  did  not  vitiate  her  acknowledgment  of  the  con* 
veyance.  He  took  no  part  in  the  examination^  said  or  did  nothing  ta 
induce  her  to  make  the  acknowledgment,  and  the  evidence  is  sufScient 
to  warrant  the  conclusion  that  the  deed  was  fully  explained  to  her  and 
that  she  understood  the  transaction  at  the  time  and  willingly  entered 
into  it.  She  indorsed  the  note  given  by  Brooks,  evidently  knowing  for 
what  it  was  executed.  No  complaint  was  made  of  the  unfairness  of  the 
transaction  until  the  purchase  money  had  been  squandered  and  she  had 
married  the  second  time.  That  she  did  not  reap  the  benefit  she  should 
have  done  from  the  transaction  was  not  the  fault  of  Brooks,  but  was  the 
fault  of  those  whose  duty  it  was  to  protect  her  interest,  and  for  their 
conduct  Brooks  is  not  chargeable.    The  judgment  is  aflSrmed.*' 

J.  0.  Matthews,  for  petitioner. 

WILLIAMS,  Associate  Justice. — ^In  passing  upon  the  applicati0n 
for  writ  of  error,  we  find  it  imnecessary  to  decide  the  question  discussed 
in  the  opinion  of  the  Court  of  Civil  Appeals  as  to  the  effect  of  the  pres- 
ence of  a  purchaser  from  a  married  woman  and  her  husband,  of  her 
separate  property,  when  her  separate  acknowledgment  is  taken  by  the 
officer,  for  the  reason  that  it  is  not  raised  by  the  pleadings.  The  con- 
veyance in  question  and  the  acknowledgment  are  attacked  in  the  petition 
upon  specific  grounds  and  the  presence  of  the  grantee  in  the  deed,  when 
the  acknowledgment  was  taken,  is  not  stated  as  one  of  them. 

The  other  questions  of  law  raised  by  the  application  were  correctly 
decided  below  and  the  application  is  refused. 


T.  P.  YOOHAM  v.  McCURDY  &  DaNIELS. 
No.  1063.    Decided  March  24,  1902. 

1.— Cliarge  of  Court— Weight  of  Evidence— Boundary. 

An  instruction  that  the  fact  that  the  lines  oi  It  survey,  as  originally  nm 
and  marked,  included  an  excess  of  land  was  immaterial  except  as  a  circumstance, 
to  be  considered  in  connection  with  all  the  evidence,  in  following  the  footsteps 
of  the  surveyor  and  fixing  the  boundary,  was  not  a  charge  on  the  weight  of 
evidence.     (I^.  342-344.) 

8. — Same — Cases  Discnssed. 

The  cases  of  Scott  v.  Pettigrew,  72  Texas,  328,  and  Ayers  v.  Harris,  77 
Texas,  106,  explained  and  reconciled;  the  former  criticised  but  not  overruled. 
(Pp.  343,  344.) 

8.— Purchase  of  Public  Lands— Statute— Constitution-Homestead  Pre-emption. 
Section  1  of  the  Act  of  April  5,  1889,  in  giving  to  a  settler  in  good  faith  a 
right  to  purchase  in  preference  to  the  right  of  another  to  a  homestead  dona* 
tion,  is  not  in  violation  of  section  6  of  article  14  of  the  Constitution  securing 
homestead  donation  rights.     (Pp.  344,  345.) 
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Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Second 
District,  in  an  appeal  from  Bosque  County. 

J.  L,  Scott  and  N.  R.  Morgan,  for  appellant — The  trial  judge  erred 
in  the  second  paragraph  of  his  charge,  in  which  he  instructs  the  jury, 
^%at  the  fact  that  the  lines  and  comers  of  the  O'Connor  survey,  as 
originally  run  and  marked  upon  the  ground,  include  a  greater  or  less 
quantity  of  land  than  is  included  in  the  field  notes  of  the  patent,  be- 
comes wholly  immaterial,  further  than  as  a  circumstance  to  be  con- 
sidered by  you,  for  what  you  may  deem  the  same  worth,  to  aid  you,  if 
it  does  so,  in  connection  with  all  the  evidence  in  the  case,  in  following 
the  footsteps  of  the  original  surveyor,  and  in  fixing  the  eastern  boundary 
as  originally  located/'  Because  said  charge  is  upon  the  weight  of  evi- 
dence, and  the  fact  of  or  the  question  of  excess  in  the  O'Connor  survey 
should  have  been  submitted  and  left  to  the  jury  to  be  considered  by 
them  in  connection  with  all  the  other  evidence,  and  without  sugges- 
tion from  the  court  as  to  what  weight  it  was  entitled  to  in  determining 
the  location  of  said  eastern  line.  And  because  said  charge  was  injurious 
to  the  plaintiff,  Yocham,  and  was  calculated  to  influence  and  did  influ- 
ence the  jury  in  finding  their  verdict:  1  Sayles'  Civ.  Stats.  (1897), 
art  1317;  Scott  v.  Pettigrew,  12  S.  W.  Kep.,  163;  Mayo  v.  Truder 
•heirs,  12  S.  W.  Rep.,  117;  Blum  v.  Strong,  6  S.  W.  Rep.,  167;  Railway 
V.  Murphy,  46  Texas,  356 ;  Stooksbury  v.  Swan,  85  Texas,  563 ;  Austin 
v.  Talk,  26  Texas,  127;  Howerton  v.  Holt,  23  Texas,  51;  Sparks  v. 
Dawson,  47  Texas,  147;  Altgelt  v.  Brister,  57  Texas,  432;  Ormond  v. 
Hayes,  60  Texas,  180;  Railway  v.  Wright,  62  Texas,  515;  Dwyer  v. 
Bassett,  63  Texas,  275. 

The  trial  judge  erred  in  the  ninth  paragraph  of  his  charge  wherein 
he  in  effect  instructs  the  jury  that  the  defendant  Daniels,  as  an  incloser 
of  the  vacant  land  upon  which  the  plaintiff  had  previously  settled  as  a 
homesteader,  had  a  preference  right  to  purchase  said  land  as  against  said 
homesteader;  because  if  the  act  of  the  Legislature  (Acts  1889,  page 
48,  2  Sayles'  Civil  Statutes,  article  4201,  edition  of  1897)  under  which 
said  charge  was  given,  grants  a  preference  right  to  purchase  to  Daniels 
as  an  incloser  it  is  imconstitutional  and  void,  being  contrary  to  and 
prohibited  by  article  14,  section  6,  and  article  1,  section  29,  of  the  Con- 
stitution of  Texas,  1876.  Because  by  section  6  of  article  14  thereof,  it 
is  provided  that  "To  every  head  of  a  family  without  a  homestead  there 
shall  be  donated  one  hundred  and  sixty  acres  of  public  land  upon  condi- 
tion that  he  will  settle  and  locate  said  land  and  occupy  the  same  for 
three  years  and  pay  the  office  fees  due  thereon.'*  And  because  by  section 
29  of  article  1  of  said  Constitution  it  is  declared  that  "All  laws  con- 
trary to  the  following  provisions  shall  be  void."  2  Sayles'  Civ.  Stats., 
art  4201  (1897)  ;  Const,  of  Texas.  (1876),  art.  1,  sec.  29,  and  art.  14, 
sec.  6;  See  Sayles'  Constitution  of  Texas  (1893),  pp.  507,  574;  Williams 
V.  Taylor,  19  S.  W.  Rep.,  156 ;  Hunt  v.  State,  7  Texas  Civ.  App.,  231, 
Vol  LXXXXV.  Supreme— 22 
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and  authorities  there  cited;  Dallam's  Decisions,  475;  Mellinger  v.  City 
of  Houston,  68  Texas,  44;  Zwememan  v.  Rosenburg,  13  S.  W.  Sep., 
485;  Christmas  v.  Smith,  10  Texas,  129;  Ex  parte  Towles,  48  Texas, 
413. 

William  M.  Knight,  for  appellees. — The  jury  were  told  that  the  real 
problem  was  to  determine  where  the  lines  had  been  originally  located. 
The  charge  is  not  upon  the  weight  of  evidence,  because  the  jury  were 
authorized  by  it  to  consider  the  fact  of  an  overrun  or  underrun  for 
€very  purpose  for  which  the  law  considers  it.  It  is  the  law  that  if 
the  original  lines  can  be  ascertained,  then  the  question  of  whether  there 
is  more  or  less  land  within  them  than  called  for  in  the  patent  is  imma- 
terial. Such  a  charge  as  this  has  been  expressly  sustained  in  Ayers  v. 
Harris,  77  Texas,  108,  and  in  Branch  v.  Simons,  48  Southwestern  Re- 
porter, 40.  The  instruction  in  this  case  is  more  carefully  worded,  and 
is  less  subject  to  criticism  than  even  the  charge  in  Ayres  v.  Harris  or  in 
Branch  v.  Simons. 

In  Bartlett  v.  Hubert,  21  Texas,  8,  the  following  charge  was  approved : 
^^That  the  lines  actually  run  and  the  comers  actually  made  must  govern 
the  survey,  whether  it  corresponds  with  the  lines  called  for  in  the  grant 
or  not,  or  whether  the  land  included  in  the  grant  is  too  great  or  too 
small."  The  following  cases  illustrate  the  rule  that  to  charge  on  the 
legal  effect  of  a  fact  is  not  to  charge  on  the  weight  of  evidence:  Gibson 
V.  Hill,  21  Texas,  225;  Hamberg  v.  Wood,  Q6  Texas,  177;  Edwards  v. 
Dickson,  66  Texas,  616;  Railway  v.  Johnson,  50  S.  W.  Rep.,  53;  In- 
surance Co.  V.  Neal,  56  S.  W.  Rep.,  91 ;  Oil  Co.  v.  Davis,  60  S.  W.  Rep., 
453. 

It  is  respectfully  submitted  that  ^^e  scrap  land  acf'  is  not  in  vio- 
lation of  section  6,  article  14,  of  the  Constitution.  This  provision  of  the 
Constitution  is  not  self-executing.  It  provides  no  method  for  selecting 
and  surveying  the  land  sought.  It  provides  no  method  or  tribunal  for 
determining  that  it  has  been  occupied  as  required.  If  the  provision  in 
question  is  not  self-executing,  then  it  should  be  treated  as  a  command 
to  the  Legislature  to  legislate  so  as  to  give  effect  to  the  provision.  It 
is  submitted  that  the  Legislature  has  obeyed  this  command. 

The  scrap  act  did  not  impose  any  other  additional  condition  upon 
one  seeking  a  donation  than  the  Constitution  imposed.  It  did  provide 
that  an  actual  settler  having  vacant  land  inclosed  should  have  a  right 
to  purchase  prior  to  that  of  a  homesteader,  but  this  was  not  imposing 
an  additional  condition  on  the  homesteader.  To  deny  to  the  Legislature 
the  power  to  give  this  priority  is  to  deny  to  it  the  power  to  dispose  of 
the  public  domain.  Section  6,  article  14,  does  not  confer  a  vested  right 
to  acquire  the  public  domain  so  as  to  prevent  the  Legislature  from 
making  any  other  disposition  of  it.  The  right  of  the  Legislature  to 
dispose  of  the  public  domain  has  been  too  often  recognized  to  be  ques- 
tioned now.  As  was  said  in  Railway  v.  State,  12  Southwestern  Re- 
porter, 993,  "The  first  Legislature  that  assembled  after  the  adoption 
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of  the  Constitution  passed  a  general  law  granting  to  railroad  companies 
sixteen  sections  of  land  for  each  mile  of  road.  The  next  L^islature 
disposed  of  all  the  lands  in  Greer  County/'  etc.  Repeatedly  has  the 
Legislature  made  disposition  of  parts  of  the  public  domain.  Its  right 
to  do  so  has  been  often  recognized  by  the  courts,  and  particularly  and  in 
tenns  was  it  recognized  in  the  above  case.  An  unqualified  disposition 
of  the  public  domain  certainly  withdraws  it  from  the  settlement  and 
occupancy  of  a  homesteader  under  the  provisions  of  section  6,  article  14. 
If  the  Legislature  has  the  power  to  dispose  of  the  public  domain  perma- 
nently, then  it  certainly  has  the  power  to  withdraw  it  from  the  location 
of  a  homestead  donation  man  in  a  qualified  manner. 

The  scrap  act  in  no  sense  imposes  any  additional  condition  on  the 
homesteader.  The  act  was  simply  a  plan  to  dispose  of  the  scraps  of 
public  land  scattered  around  over  the  State.  It  did  not  change  the 
homestead  donation  laws  in  any  particular.  The  Legislature  could,  if  it 
had  willed,  have  withdrawn  these  scraps  from  location  for  donation 
purposes.  In  Railway  v.  State,  12  Southwestern  Reporter,  993,  this 
language  is  used:  "While  the  Legislature  was  bound  at  all  times  to 
respect  the  locations  already  made  by  settlers  under  the  pre-emption 
laws,  and  surveys  made  for  corporations,  and  all  other  vested  rights,  it 
was  at  no  time  required  to  abstain  from  disposing  of  the  one-half  that 
was  subject  to  its  control,  to  await  the  acquisition  of  future  claims  for 
any  of  said  purposes.^' 

In  Hogue  v.  Baker,  45  Southwestern  Reporter,  1006,  this  language 
was  used:  ^'We  do  not  concur  in  the  proposition  that,  because  the 
Constitution  gave  the  right  to  persons  without  homesteads  to  acquire 
by  settlement  donation,  the  right  continues  so  long  as  any  part  of  the 
public  domain  remained  not  specificially  set  apart  to  the  school  fund 
and  not  otherwise  appropriated,*'  etc.  It  was  thus  recognized  by  the 
court  that  section  6,  article  14,  did  not  confer  a  vested  right  to  acquire 
a  part  of  the  public  domain  as  a  homestead  donation.'*  If  the  Legisla- 
ture has  the  power  to  dispose  of  the  public  domain,  it  had  the  power 
to  provide  that  certain  portions  of  it  peculiarly  situated  should  be  sold 
and  not  acquired  for  homestead  donations.  It  likewise  follows  that  the 
I^lature  had  the  power  to  provide  that  an  actual  settler,  who  had 
unwittingly  inclosed  a  portion  of  the  public  domain  peculiarly  situated, 
should  have  a  right  to  purchase  the  same  prior  to  that  of  one  to  acquire 
it  as  a  donation. 

GAINES,  Chiep  Justice. — This  case  comes  to  us  upon  certain  ques- 
tions certified  for  our  determination  by  the  Court  of  Civil  Appeals  for 
the  Second  Supreme  Judicial  District.  The  statement  and  questions 
are  as  follows : 

"On  May  1,  1894,  appellant  made  actual  settlement  upon  the  116 
acres  of  land  involved  in  this  suit,  in  all  particulars  complying  with  the 
law  conferring  upon  the  head  of  a  family  the  right  to  acquire  a  home- 
stead upon  unappropriated  public  lands.    He  was  evicted  therefrom  by 
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appellees  claiming  to  own  the  land  as  a  part  of  the  C.  O'Connor  survey, 
of  which  appellees  were  the  owners^  and  appellant  thereupon  instituted 
this  suit. 

'In  the  trial  court  the  judgment  was  for  appellees,  McCurdy  & 
Daniels,  which  judgment  on  appeal  before  us  was  reversed  at  a  former 
day  of  this  term  because  of  an  error,  as  we  held,  in  a  charge  of  the 
court  hereinafter  set  out,  as  will  more  fully  appear  from  the  original 
opinion  by  us  filed  October  19,  1901. 

"The  controversy  arose  and  was  determined  upon  the  following  fur- 
ther state  of  facts:  As  claimed  by  appellant,  the  land  in  controversy 
constitutes  part  of  the  imappropriated  public  domain  of  Texas,  situ- 
ated between  the  O'Connor  320-acre  survey  on  the  west  and  the  Henry 
Billings  survey  on  the  east.  Appellee  Daniels  was  an  actual  settler 
upon  adjacent  land,  which,  together  with  the  O'Connor  survey  and  the 
land  in  controversy,  had  been  continuously  inclosed  by  him  as  a  pasture 
prior  to  and  ever  since  appellant's  settlement  as  stated.  Appellees 
prayed  that  if  it  should  be  found  that  the  land  in  controversy  was  pub* 
lie  land  and  not  included  within  the  boundaries  of  the  O'Connor  survey, 
as  claimed  by  them,  that  appellee  Daniels  be  decreed  to  have  six  months 
from  the  rendition  of  the  judgment  within  which  to  purchase  the  same, 
and  that  his  right  to  do  so  within  such  time  be  declared  prior  to  the 
right  of  appellant  to  acquire  a  homestead  donation  thereon. 

"As  called  for  in  the  field  notes,  the  O'Connor  was  a  rectangular  sur- 
vey of  320  acres,  its  north  and  south  lines  being  950  varas  long  and  its 
east  and  west  lines  1900  varas  in  length.  The  beginning  comer  was  its 
southwest  comer,  which  alone  seems  to  have  been  identified  as  originally 
established.  Prom  the  beginning  comer,  the  calls  were  as  follows: 
'Thence  N.  60  E.  895  vrs.  to  a  branch  950  vrs.  to  the  S.  E.  comer  in 
prairie;  thence  N.  30  W.  260  varas  to  a  branch  1900  vrs.  to  the  N.  E. 
comer  a  moimd ;  thence  S.  60  W.  635  vrs.  to  a  creek  running  south  950 
vrs.  to  the  N.  W.  comer  in  prairie ;  thence  S.  30  E.  crossing  a  creek  run- 
ning south  1900  varas  to  the  place  of  beginning  surveyed  Sept.  28, 
1846.' 

^The  south  and  east  lines  can  not  be  identified  by  any  marks  of  the 
original  surveyor,  the  principal  contention  being  whether,  as  insisted 
upon  by  appellant,  there  was  a  branch  895  varas  from  the  beginning 
comer  as  called  for  in  the  field  notes,  or  whether,  as  contended  for  by 
appellees,  the  branch  called  for  on  the  south  line  was  to  be  reached  only 
by  an  extension  of  said  line  to  a  point  1295  varas  from  the  beginning 
comer.  We  think  it  evident  from  the  record  that  the  conclusion  reached 
on  the  trial  was  that  the  land  iu  controversy  is  included  within  the 
boundaries  of  the  O'Connor  survey;  and  we  also  think  it  likewise  evi- 
dent that  the  jury,  in  fixing  the  south  and  east  lines  of  the  O'Connor 
survey  so  as  to  include  the  land  in  question,  was  controlled  largely  by 
the  call  for  the  branch  on  the  south  line.  The  evidence  as  to  the  iden- 
tity of  this  branch  was  sharply  conflicting,  if  in  fact  not  strongly  pre- 
ponderating in  favor  of  appellant's  contention.    If  the  contention  of 
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appellees  and  the  verdict  of  the  jury  as  to  the  true  boundaries  of  the 
O'Connor  survey  be  sustained,  it  results  in  a  large  excess. 

*ln  this  condition  of  the  evidence,  the  trial  court,  among  other  things, 
instructed  the  jury  before  whom  the  case  was  tried:  *That  the  fact 
that  the  lines  and  comers  of  the  O^Connor  survey  as  originally  run  and 
marked  upon  the  ground  include  a  greater  or  less  quantity  of  land  than 
is  included  in  the  field  notes  of  the  patent,  becomes  wholly  immaterial 
further  than  as  a  circumstance  to  be  considered  by  you  for  what  you 
may  deem  the  same  worth  to  aid  you,  if  it  does  so,  in  connection  with 
all  the  evidence  in  the  case,  in  following  the  footsteps  of  the  original 
surveyor  and  in  fixing  the  eastern  boundary  of  said  survey  as  originally 
located.* 

*To  which  charge  error  was  duly  assigned  in  behalf  of  appellant 
Yocham,  and  which,  as  before  stated,  on  the  original  hearing,  we  con- 
duded,  on  authority  of  Scott  v.  Pettigrew,  72  Texas,  321,  was  erro- 
neous and  prejudicial;  and  the  material  question  is  thus  presented, 
whether  we  were  in  error  in  so  concluding, — ^that  is  to  say,  was  the 
■charge  quoted  and  so  given  erroneous  as  a  matter  of  law  and  was  it 
prejudicial  imder  the  facts  stated,  and  this  question  we  certify  to  your 
honors  for  determination. 

^'Appellees  also  urgently  insist  that  we  certify  a  further  question  of 
law  arising  upon  the  court's  charge  and  the  evidence  in  the  cause,  and 
which  question  we  have  concluded  to  certify  to  your  honors,  should  you 
-deem  it  proper  to  consider  it,  the  cause  having  already  been  reversed 
by  us  and  motion  for  rehearing  overruled. 

"Appellant  Yocham's  right  was  predicated  upon  the  facts  stated  in 
the  beginning  of  this  certificate.  There  was  also  evidence  to  the  effect 
that  one  of  appellees,  N.  H.  Daniels,  was  an  actual  bona  fide  settler  in 
Bosque  County,  Texas,  upon  patented  lands  adjacent  to  the  OTonnor 
survey,  which  together  with  the  O'Connor  survey,  with  boimdaries  as 
<!laimed  by  appellees  in  this  suit,  was  inclosed  by  said  Daniels.  Upon 
the  evidence  and  appellees'  asserted  right  to  purchase  the  land  in  con- 
troversy in  the  event  it  was  found  to  be  vacant  and  not  part  of  the 
O'Connor  survey,  as  asserted  in  the  pleadings  of  appellees,  the  court 
^ve  the  following  instructions : 

"  *9.  Although  you  may  believe  that  the  land  in  controversy  is  vacant 
land  and  not  part  of  the  O'Connor  survey,  still,  if  the  defendant  N.  H. 
Daniels  is  and  has  been  an  actual  settler  upon  said  tract  of  land  or  upon 
land  adjacent  thereto  in  good  faith,  and  that  said  land  has  been  and  is 
actually  inclosed  by  the  fence  of  defendant,  and  that  defendant  has  been 
and  is  claiming  same  as  part  of  the  O'Connor  survey,  and  that  he  has 
not  believed  same  to  be  vacant  land,  then,  in  such  case,  he  would  have 
the  right  to  purchase  same  from  the  State  within  six  months  from  the 
date  said  land  is  ascertained  to  be  vacant. 

"10.  If,  therefore,  you  have  found  said  land  to  be  vacant,  and  if 
you  further  find  from  the  evidence  that  said  land  has  been  and  is  situ- 
ated within  the  inclosed  lands  of  the  defendant  Daniels,  and  that  said 
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Daniels  is  an  actual  bona  fide  settler  in  Bosque  County^  Tezas^  upon 
the  lands  adjacent  to  the  said  O'Connor  survey,  and  that  he  has  here- 
tofore claimed  and  now  claims  same  as  part  of  the  O'Connor  survey^ 
and  that  he  has  not  heretofore  believed  nor  recognized  the  same  to  be 
vacant  land,  then  you  will  find  that  defendant  Daniels  has  the  right  to 
purchase  said  land  within  six  months  from  this  date  from  the  State. 
But  unless  you  so  believe  from  the  evidence,  you  will  find  against  said 
defendant.' 

^^ Appellee  Daniels  at  no  time  has  made  an  application  to  purchase 
the  land  in  controversy  as  part  of  the  public  domain  of  the  State  of 
Texas, — he,  as  stated,  at  all  times  claiming  the  same  to  be  part  of  the 
O'Connor  survey. 

"In  view  of  another  trial,  we  also  undertook  to  determine  whether 
clauses  9  and  10  of  the  court's  charge,  above  quoted,  were  erroneous^ 
as  assigned,  and  we  concluded  that  they  were  and  that  such  assignpients 
should  be  sustained;  all  of  which  will  more  fully  appear  from  the  orig* 
inal  opinion  filed  herein,  which  will  be  transmitted  with  the  record  ta 
your  honors;  and  we  therefore  accordingly  further  certify  for  your  de- 
termination the  question,  whether  there  be  a  conflict  between  section  6,. 
article  14,  of  the  State  Constitution,  and  section  1  of  the  act  of  the 
Legislature,  approved  April  5,  1899,  upon  which  appellee  Daniels'  as- 
serted right  to  purchase  is  predicated,  and  whether  said  clauses  of  the 
court's  charge  were  erroneous  as  assigned." 

We  are  of  the  opinion  that  the  charge  complained  of  by  appellant  is 
not  erroneous.  It  is  well  settled  law  in  this  State  that  the  fact  that 
the  lines  of  a  survey  of  a  portion  of  the  public  domain  made  by  the 
official  surveyor  for  the  purposes  of  a  grant  embrace  more  land  than  it 
purports  to  convey,  or  ttiat  the  distances  called  for  may  fall  short  of 
those  of  the  lines  as  actually  run,  neither  destroys  nor  diminishes  the 
grant.  Hence,  if  in  a  case  involving  the  question  of  the  boundary  of 
a  survey,  the  undisputed  evidence  should  show  the  true  location  of  cer- 
tain lines  and  such  lines  should  include  more  land  than  is  called  for 
in  the  survey,  we  are  clearly  of  the  opinion  that  it  would  not  be  erro- 
neous for  the  court  to  charge  the  jury  that  the  lines  as  actually  run 
should  be  taken  as  the  true  boimdary  lines  of  the  survey  and  that  the 
fact  that  there  was  an  excess  was  wholly  immateriaL  But  where  the 
calls  can  not  be  reconciled  and  the  evidence  is  conflicting — ^the  lines  as 
claimed  by  one  party  embracing  an  excess  while  those  claim^  by  the 
other  embrace  none — ^is  it  error  to  instruct  the  jury  in  effect  that  they 
may  consider  the  excess  as  a  circumstance  to  aid  tiiem  in  determining^ 
the  true  boundaries  of  the  grant,  but  when  they  have  determined  the 
grant  the  excess  becomes  wholly  immaterial?  We  think  not.  The 
propositions  that  when  the  boundaries  are  ascertained  the  excess  is  im- 
material, and  that  when  the  evidence  is  doubtful  as  to  the  lines  the  ex- 
cess may  be  looked  to  to  aid  the  jury  in  determining  their  true  loca- 
tion, are  both  correct  as  a  matter  of  law,  and  it  is  not  upon  the  weight 
of  the  evidence  to  so  instruct  the  jury.    It  has  been  held  by  this  court 
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that,  in  a  case  involving  the  question  whether  or  not  a  conveyance  is 
fraudulent  as  to  creditors,  it  is  the  duty  of  the  court  not  only  to  charge 
the  law  as  to  such  conveyances,  but  to  go  further  and  to  instruct  the 
jmy  that  certain  circumstances  tending  to  show  a  fraudulent  intent^ 
if  established  by  the  evidence,  are  to  be  considered  by  them  in  determin- 
ing the  question.  Howerton  v.  Holt,  23  Texas,  62.  Hence,  as  we 
think,  it  can  not  be  held  error  to  call  the  attention  of  the  jury  to  the 
question  of  excess  in  a  survey  and  to  tell  them  that  it  may  be  considered 
for  the  purpose  of  determining  the  question  of  boundary  and  for  that 
purpose  only.  Such  was  the  effect  of  the  charge  in  question  in  this  case. 
An  instruction  which,  in  effect,  directs  the  jury  that  they  may  consider 
a  fact  or  circumstance  in  determining  an  issue  in  a  case  and  which, 
neither  by  giving  such  circumstance  undue  importance  or  otherwise, 
intimates  an  opinion  as  to  the  weight  which  is  due  to  it,  is  not  a  charge 
upon  the  weight  of  the  evidence. 

The  charge  in  question  is  very  like  that  which  was  held  in  Scott  v. 
Pettigrew,  72  Texas,  328,  to  be  a  charge  upon  the  weight  of  the  evi- 
dence and  prejudicial  to  the  appellant.  That  in  the  case  last  cited  was 
repeated  in  the  same  language  in  Ayres  v.  Harris,  77  Texas,  108,  and 
was  held  not  to  be  prejudicial  to  the  appellant  in  the  latter  case.  In 
our  opinion  in  the  mandamus  proceeding  which  grew  out  of  the  present 
case,  we  intimated  that  the  two  last  cases  were  irreconcilable.  After  a 
further  consideration,  we  think  we  were  in  error  as  to  that  matter  and 
that  the  two  decisions  are  not  in  conflict.  In  each  of  those  cases,  the 
question  was  as  to  the  boundary  lines  of  the  Maximo  Moreno  eleven- 
league  grant;  and  the  testimony  upon  the  question  was  practically  the 
same.  In  each,  the  excess  claimed  upon  the  one  side  and  denied  upon 
the  other  was  very  large.  But  in  Scott  v.  Pettigrew,  the  verdict  and 
judgment  in  the  trial  court  was  in  favor  of  the  party  claiming  the  ex- 
cess, while  in  Ayres  v.  Harris,  the  party  who  deni^  that  any  excess 
existed  prevailed  upon  the  issue.  To  reverse  the  judgment  in  either 
case,  it  was  therefore  necessary  to  hold  not  only  that  the  charge  was 
erroneous,  but  also  that  it  was  prejudicial  to  the  party  appealing.  The 
position  of  the  parties  being  changed  upon  the  appeal,  a  charge  prejudi- 
cial to  the  appellant  in  the  one  case  was  not  only  not  necessarily  to  the 
prejudice  of  the  appellant  in  the  other,  but  was  likely  to  have  inured 
to  his  benefit  If  Scott  had  prevailed  in  the  former  case,  it  may  prop- 
erly have  been  held  that  since  his  adversary  claimed  there  was  no  ex- 
cess, the  latter  could  not  have  complained  of  the  charge,  though  erro- 
neous. Very  clearly  it  was  not  prejudicial  to  the  party,  who  claimed 
that  the  survey  embraced  more  land  than  was  called  for  in  the  field 
notes,  to  charge  that  the  excess  was  immaterial.  We  therefore  con- 
clude that  the  opinion  in  the  former  was  not  overruled  by  that  in  the 
latter,  and  that  the  Court  of  Appeals  was  clearly  justified  in  so  holding. 

But  it  is  not  clear  to  our  minds  that  the  charge  in  Scott  v.  Pettigrew^ 
was  free  from  objection.  In  Ayres  v.  Harris,  it  is  spoken  of  as  "some- 
what  obscure,  if  not  contradictory.'^    In  that  charge  the  language  was  t 
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*^t  from  the  proof  before  you  and  under  the  instructionB  herein  given 
you,  you  can  fix  the  lines  of  the  survey  in  harmony  with  its  calls  and 
the  Imown  comers,  the  fact,  if  you  find  it  to  be  a  fact,  that  said  lines 
would  include  more  than  eleven  leagues  becomes  wholly  immaterial, 
and  you  will  in  such  case  not  consider  the  extent  of  the  area  further 
than  as  a  circumstance  to  aid  you,  in  connection  with  all  the  evidence 
in  the  case,  in  following  the  footsteps  of  the  original  surveyor  and  fixing 
the  true  boundaries  of  said  grant/'  It  admits  of  the  construction,  and 
the  jury  may  have  understood  it  to  mean,  that  if  they  could  fix  the 
boundaries  of  the  grant,  without  regard  to  the  excess,  they  were  not  to 
consider  the  excess  for  any  purpose, — whereas  the  law  is  that  it  is  a 
circumstance  to  be  considered  with  the  other  evidence  in  determining 
the  question  of  boundary.  In  the  charge  in  the  present  case  the  Ian- 
guage  was :  'That  the  fact  that  the  lines  and  comers  of  the  O'Connor 
survey  as  originally  run  and  marked  upon  the  ground  include  a  greater 
or  less  quantity  of  land  than  is  included  in  the  field  notes  of  the  patent 
becomes  wholly  immaterial  further  than  as  a  circumstance  to  be  con- 
sidered by  you  for  what  you  may  deem  the  same  worth  to  aid  you,  if 
it  does  so,  in  connection  with  all  the  evidence  in  the  case  in  following 
the  footsteps  of  the  original  surveyor  and  in  fixing  the  eastern  boundary 
of  said  survey  as  originally  located/'  This  instmction  in  effect  merely 
tells  the  jury  that  the  excess  may  be  considered  in  determining  the  lines 
of  the  survey  and  for  that  purpose  only.  It  seems  to  us  that  the  chargea 
are  distinguishable  and  that  it  is  not  necessary  to  overrule  Scott  v. 
Pettigrew  in  order  to  sustain  the  correctness  of  the  instruction  in  this 
case. 

In  reference  to  the  second  question  certified  by  tiie  Court  of  Civil 
Appeals,  we  have  to  say  that  in  our  opinion  section  1  of  the  Act  of 
April  5,  1889,  is  not  in  confiict  with  section  6  of  article  14  of  the  Con- 
stitution. The  statute  in  question  is  as  follows:  ^That  any  person 
desiring  to  purchase  any  of  such  appropriated  public  lands  situated  in 
organized  counties  of  the  State  of  Texas  as  contain  not  more  than  six 
hundred  and  forty  acres,  appropriated  by  an  act  to  provide  for  the  in- 
vestment of  the  proceeds  of  such  sale,  approved  July  14,  A.  D.  1879, 
may  do  so  by  causing  the  tract  or  tracts  which  such  person  may  desire 
to  purchase  to  be  surveyed  by  the  authorized  public  surveyor  of  the 
county  in  which  such  land  is  situated.  The  provisions  of  this  act  shall 
not  be  so  construed  as  to  prohibit  the  right  of  acquiring  any  of  said 
lands  under  chapter  9,  title  79,  Eevised  Civil  Statutes,  within  the 
bounds  of  the  reservation  here  made ;  but  any  person  shall  have  the  same 
Tight  of  acquiring  a  homestead  within  this  reservation,  under  the  home- 
stead donation  laws  of  this  State,  as  he  may  have  had  prior  to  the 
passage  of  this  act;  provided,  where  it  is  ascertained  that  any  of  such 
lands  as  contain  not  more  than  six  himdred  and  forty  acres  is  situated 
within  the  inclosed  lands  of  any  actual  bona  fide  settler  and  resident 
■of  the  State,  such  settler  shall  have  the  preference  right  for  six  months 
from  the  time  that  the  same  shall  have  been  declar^  by  the  Commis- 
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sioner  of  the  General  Land  OiBce  to  be  vacant  and  subject  to  sale^  to 
purchase  as  much  of  said  land  as  may  be  embraced  within  his  inclosure; 
proyided,  that  said  preference  right  shall  not  be  given  to  any  person 
who  has  inclosed  any  vacant  land  knowing  the  same  to  be  vacant  at  the 
time  of  inclosing  same"  Laws  1889,  p.  48.  The  following  is  the  con- 
stitutional provision  with  which  it  is  claimed  to  be  in  conflict:  "Sec. 
6.  To  every  head  of  a  family  without  a  homestead  there  shall  be  do- 
nated one  hundred  and  sixty  acres  of  public  land,  upon  condition  that 
he  will  select  and  locate  said  land,  and  occupy  the  same  three  years  and 
pay  the  oflSce  fees  due  thereon.  To  all  single  men  of  eighteen  years  of 
age  and  upwards  shall  be  donated  eighty  acres  of  public  land,  upon  the 
tenns  and  conditions  prescribed  for  heads  of  f amilies.'^ 

We  are  of  the  opinion  that  it  was  not  the  purpose  of  this  provision 
to  confer  upon  heads  of  families  and  single  men  without  a  home  an 
absolute  right  to  a  homestead  donation,  but  merely  to  make  it  the  duty 
of  the  Legislature  to  provide  a  means  by  which  such  persons  might  ac- 
quire homesteads  from  any  part  of  the  public  domain  not  appropriated 
or  devoted  by  it  in  its  wisdom  to  any  other  purpose.  To  hold  otherwise 
would  be  to  declare  all  the  public  lands  of  the  State  neither  appropriated 
nor  directed  or  expressly  authorized  to  be  appropriated  to  any  other  pur- 
pose by  the  Constitution  were  exclusively  reserved  for  the  benefit  of 
the  homeless ;  and  that  the  Legislature  is  without  power  to  make  any 
other  disposition  of  such  lands.  We  think  it  apparent  from  the  state- 
ment of  the  proposition  that  such  a  result  was  not  contemplated  by  the 
framers  of  our  fundamental  law.  The  rule  as  to  the  power  of  the  legis- 
latures of  the  States  is  that  they  have  authority  to  make  all  laws  not 
prohibited  by  the  Constitution  of  their  respective  States  or  that  of  the 
United  States ;  and  we  are  aware  of  no  provision  in  the  Constitution  of 
this  State  which  inhibits  the  Legislature  from  providing  for  a  sale  of 
a^y  portion  of  the  public  domain.  Many  legislatures  which  have  met 
since  the  adoption  of  the  Constitution  have  exercised  this  power,  and 
their  construction  of  that  instnmient  should  be  followed  by  the  courts 
^es8  it  should  clearly  appear  unwarranted. 

We  answer  the  second  question  in  the  negative. 
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Intebkatiokal  &  Great  Northern  Railway  Coicpaky  v. 
Josh  Harris. 

No.  1087.    Bedded  March  24,  1902. 

L^Master  and  Seryant— Assumed  Risk— Burden  of  Proof— Pleading. 

The  burden  being  upon  defendant  to  aver  and  prove  assumption  of  risk  by 
a  servant  by  reason  of  his  knowledge  of  defects  causing  the  injury,  there  was 
no  error  in  refusing  to  submit  that  issue,  though  raised  by  the  evidence,  where 
such  defense  was  not  pleaded.     (Pp.  349,  360.) 

8.— Same. 

Though  plaintiff,  the  servant,  had  unnecessarily  alleged  want  of  knowledge 
of  the  defect  on  his  part,  a  general  denial  did  not  raise  the  issue  of  assumed 
risk,  nor  relieve  the  master  from  pleading  such  defense.     (Pp.  349,  350.) 

Error  to  the  (Uourt  of  Civil  Appeals  for  tke  Fourth  District^  in  an 
appeal  from  Bexar  County. 

Harris  sued  and  had  recovery  against  the  railway  company,  wkich 
appealed,  and  on  affirmance  obtained  writ  of  error. 

Denman,  Franklin  dk  McOown,  for  plaintiff  in  error. — ^We  understand 
the  court  to  invite  argument  in  this  case  upon  this  question:  "In  an 
action  for  damages  by  a  servant  against  his  master  for  injuries  resulting 
from  defective  machinery,  is  it  necessary  for  the  servant  to  plead  and 
prove  that  prior  to  his  injuries  he  did  not  know  of  the  defects  causing 
his  injury;  or,  is  the  servant^s  knowledge  of  the  defective  machinery  a 
defense  to  be  pleaded  and  proved  by  the  master?*' 

Before  addressing  ourselves  to  this  question,  we  wish  to  suggest  that 
in  this  case  it  is  immaterial  where  the  burden  rests,  for  the  plaintiff 
having  pleaded  that  the  defect  was  unknown  to  him,  whether  required 
to  do  so  under  the  law  or  not,  has  put  this  fact  in  issue,  and  the  issue  is- 
joined  by  the  defendant's  general  denial. 

It  is  an  old  and  sound  rule  of  pleading  that  a  party  need  not  plead  a 
fact  pleaded  by  his  adversary.  But  we  are  not  willing  that  the  case- 
shall  be  determined  upon  this  ground  alone.  We  will  meet  the  ques- 
tion presented  by  the  court  squarely. 

Whether  the  servant  should  plead  his  ignorance  of  a  defective  ap« 
pliance  causing  his  injury,  depends  upon  whether  or  not  the  burden 
rests  upon  him  te  show  his  ignorance  as  a  condition  precedent  to  his 
recovery.  If  he  must  show  it,  he  must  plead  his  ignorance  and  vice 
versa. 

Under  our  practice  it  is  a  settled  rule  that  the  plaintiff  must  plead 
every  fact  essential  to  his  cause  of  action,  and  that  a  general  denial  on 
the  part  of  the  defendant  puts  every  such  fact  in  issue  and  imposes  upon 
the  plaintiff  the  burden  of  proving  the  fact. 

We  think  the  burden  reste  upon  the  plaintiff  to  show  that  he  did  not 
know  of  the  particular  defect  causing  his  injury.    The  general  rule  of 
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law  is  that  the  servant^  when  he  accepts  employment^  assumes  the  risks 
ordinarily  incident  to  his  work ;  and  that  for  such  risks  he  can  maintain 
no  cause  of  action  against  the  master.  In  order  for  him  to  maintain 
an  action,  he  must  except  himself  from  this  general  rule  by  showing 
that  that  which  caused  his  injury  was  not  an  ordinary  risk  assumed  by 
him.  If  he  knew  of  the  defective  appliance,  it  became  one  of  the  risks 
assumed  by  him,  hence  he  must  plead  ignorance  of  the  defect  to  escape 
the  general  rule  and  bring  his  action  within  the  terms  of  the  contract 
made  by  the  law  between  him  and  his  employer. 

Assumed  risk  grows  out  of  the  contract  of  employment.  The  law 
fairly  presumes  that  a  servant  seeking  employment  in  a  given  work  has 
intelligence  enough  to  understand  the  work  he  is  to  do  and  the  condi- 
tions surrounding  the  work  to  be  done  by  him.  If  he  contracts  to  work 
with  defective  machinery,  knowing  it  to  be  defective,  the  law  implies  an 
agreement  on  his  part  to  assume  the  risks  incident  thereto.  If  the  con- 
ditions existing  are  known  to  both  the  master  and  the  servant,  the  test 
of  duty  arises  from  these  known  conditions. 

The  master's  duty  is  not  to  increase  the  hazard  by  any  subsequent  neg- 
ligence, but  as  to  the  conditions  then  existing  the  servant  assumes  the 
risk.  The  master  may  have  been  lacking  in  ordinary  care  to  have  used 
the  defective  appliances,  but  it  is  not  actionable  negligence  as  to  the 
servant  knowing  of  the  defects.    Bonnet  v.  Railway,  89  Texas,  76. 

They  contract  upon  an  equal  basis.  The  master  says  to  the  servant: 
I  wish  to  employ  you  to  do  this  work  with  these  tools  in  their  defective 
condition.  The  servant  can  refuse  the  employment,  but  if  he  accepts  it, 
the  law  writes  into  his  contract  an  assumption  of  the  risks  incident  to 
using  the  defective  appliances.  He  agrees  to  do  the  work,  and  agrees 
to  assume  the  risks  from  the  known  defects,  hence  in  order  for  the 
servant  to  recover  damages  from  the  defective  appliances,  he  must  bring 
himself  within  the  terms  of  his  contract  and  show  that  this  particular 
risk,  from  this  particular  defect,  he  did  not  assume,  because  he  had  no 
knowledge  of  this  defect.  To  maintain  his  action  against  his  master 
for  injuries  the  servant  must  plead  and  prove:  (1)  the  defect  in 
machinery;  (2)  the  master^s  knowledge  of  the  defect,  actual  or  im- 
plied; and  (3)  the  servant^s  ignorance  of  the  defect.  This  has  been 
the  rule  in  Texas  since  the  decision  in  the  case  of  Railway  v.  Doyle,  49 
Texas,  201.    Williams  v.  Railway,  62  S.  W.  Rep.,  89. 

And  the  doctrine  that  he  must  prove  the  above  fact  was  decided  in  the 
case  of  Railway  v.  Bradford,  66  Texas,  735,  and  Railway  v.  Barrager, 
14  Southwestern  Reporter,  242,  though  in  these  cases  the  question  of 
pleading  was  not  involved. 

But,  if  to  recover,  the  burden  rests  upon  the  servant  to  show  that  he 
was  ignorant  of  the  defects  causing  his  injury,  then  it  must  follow  that 
he  must  plead  the  fact.  Upon  the  question  of  pleading :  Wood  on  Mast, 
and  Servt.,  p.  791 ;  Elliott  on  Railroads,  2067. 

The  authorities  cited  to  support  this  doctrine  are  very  numerous. 
We  find  upon  examination,  however,  that  most  of  them  assert  only  the 
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proposition  that  the  servant  to  recover  must  prove  that  he  was  ignorant 
of  the  defect  and  place  upon  him  the  burden  of  making  this  proof.  This 
rule  obtains  in  the  following  States.  Texas,  Indiana,  Kentucky,  Vir- 
.ginia.  West  Virginia,  Ohio,  Rhode  Island,  Nebraska,  Maine,  Florida, 
Georgia,  Maryland,  New  York,  Vermont,  Idaho,  and  numerous  other 
States,  and  in  the  United  States  courts  and  England. 

The  insuflBciency  of  a  petition  which  fails  to  allege  ignorance  of  the 
defective  appliance  on  the  part  of  the  servant  is  expressly  asserted,  how- 
•ever,  in  the  following  cases  arranged  according  to  the  States:  Texas: 
Railway  v.  Doyle,  49  Texas,  201.  Indiana :  Coal  Co.  v.  Albani,  40  N.  E. 
Rep.,  702 ;  Railway  v.  Corps,  24  N.  E.  Rep.,  1046 ;  Stone  Co.  v.  Wray,  42 
N.  E.  Rep.,  927 ;  Railway  v.  Stupak,  8  N.  E.  Rep.,  631 ;  Ames  v.  Railway, 
35  N.  E.  Rep.,  117.  And  by  the  Federal  Court  in  that  State  in  Dixon  v. 
Telegraph  Co.,  68  Fed.  Rep.,  631.  Kentucky :  SuUivan  v.  Bridge  Co.,  9 
Bush,  81.  Virginia:  Railway  v.  Jackson,  8  S.  E.  Rep.,  370.  Rhode 
Island:  Whalan  v.  Whipple,  13  Atl.  Rep.,  107.  West  Virginia:  John- 
•son  V.  Railway,  14  S.  E.  Rep.,  432.  Ohio:  Railway  v.  Norman,  32  N. 
E.  Rep.,  857;  Railway  v.  Barber,  5  Ohio  St.,  641.  Nebraska:  Railway 
V.  Baxter,  60  N.  W.  Rep.,  1045.  England:  Griffiths  v.  Railway,  13  Q. 
B.  D.,  259;  Williams  v.  Clough,  3  H.  &  N.,  258.  Maine:  Buzzell  v. 
Manufacturing  Co.,  48  Me.,  113.  Florida:  Walsh  v.  Railway,  15  So. 
Rep.,  689.  Georgia:  Preston  v.  Railway,  11  S.  E.  Rep.,  143.  Mary- 
land :  Wonder  v.  Railway,  32  Md.,  411.  New  York :  Spelman  v.  Iron 
Co.,  56  Barb.,  19 ;  Sizer  v.  Railway,  7  Lans.,  67 ;  Haskin  v.  Railway^  65 
Barb.,  129.    Vermont:    Hard  v.  Railway,  32  Vt,  473. 

J.  D.  CMlds,  for  defendant  in  error. — In  an  action  by  the  servant 
against  the  master,  it  is  not  necessary  for  the  servant  to  allege  in  his 
petition  his  want  of  knowledge  of  the  defect  in  the  machinery  fur- 
nished him  by  the  master,  because  the  burden  of  proof  in  such  cases  is 
upon  the  master  to  shpw  that  the  servant  knew  of  the  defect,  or  in  the 
ordinary  discharge  of  his  duty  must  necessarily  have  acquired  the  knowl- 
edge. And  because  he  does  not  assume  the  risks  arising  from  the  failure 
of  the  master  to  do  his  duty,  the  servant  is  only  required  to  show  that  an 
injury  occurred  to  him  in  the  course  of  his  employment,  and  that  the 
master  has  been  guilty  of  negligence,  in  order  to  make  out  his  case. 
Railway  v.  Johnson,  89  Texas,  519;  Rope  Co.  v.  Burdett,  2  Texas  Civ. 
App.,  311;  Railway  v.  Hannig,  91  Texas,  347;  Railway  v.  Shieder,  88 
Texas,  152 ;  Railway  v.  Bennett,  76  Texas,  155 ;  Railway  v.  Redeker,  67 
Texas,  188;  Railway  v.  Spicker,  61  Texas,  427;  Railway  v.  Cowser, 
57  Texas,  293 ;.  Railway  \,  Murphy,  46  Texas,  356 ;  Fordyce  v.  Culver, 
^2  S.  W.  Rep.,  237;  Railway  v.  Lehmberg,  75  Texas,  67;  Railway  v. 
McNamara,  59  Texas,  255 ;  Railway  v.  Lempe,  59  Texas,  23 ;  1  Thomp. 
on  Neg.,  sec.  368,  and  authorities  cited,  ed.  1901 ;  5  Enc.  of  PI.  and  Prac, 
1-14,  and  notes,  inclusive ;  Hall  v.  Water  Co.,  48  Mo.  App.,  364 ;  Crane 
V.  Railway,  87  Mo.,  588;  Nadau  v.  Lumber  Co.,  76  Wis.,  130;  43  N.  W. 
Rep.,  1135;  Dorsey  v.  Construction  Co.,  42  Wis.,  583;  62  Am.  Dec., 
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687,  and  note  by  Judge  Freeman;  Railway  v.  George,  94  Ala.,  199;, 
Magee  v.  RaUway,  78  Cal.,  430;  Johnson  v.  Railway,  23  Ore.,  94;  Don- 
ahue V.  Railway,  32  S.  C,  299;  Granite  Co.  v.  Bailey,  92  Va.,  554;  Cole 
V.  Railway,  67  Wis.,  272;  Coal  Co.  v.  Wombaeher,  134  111.,  57;  Mayes  v. 
Railway,  63  Iowa,  562;  Swoboda  v.  Ward,  40  Mich.,  420;  Myhan  v. 
E.  L.  &  P.  Co.,  799 ;  Railway  v.  O'Brien,  161  U.  S.,  451 ;  Railway  v- 
Daniels,  152  U.  S.,  684;  Railway  v.  Gladmon,  15  Wall.,  401;  Hough  v. 
RaUway,  100  U.  S.,  213. 

BROWN,  Associate  Justicb. — Josh  Harris  sued  the  International 
&  Great  Northern  Railroad  Company  to  recover  damages  alleged  to  have 
been  received  while  plaintiff  was  in  the  employ  of  the  defendant  and 
engaged  in  operating  ooal  chutes  for  the  purpose  of  supplying  the  de- 
fendant's trains  with  coal.  It  was  alleged  that  the  coal  chute  which 
caused  the  injury  was  defective  in  the  particulars  alleged,  of  which  fact 
the  plaintiff  was  ignorant,  but  the  defendant  knew  of  the  defect,  or  by 
the  use  of  ordinary  care  would  have  discovered  it  The  allegations  were 
full  upon  all  points  necessary  to  present  the  case,  and  it  is  unnecessary 
for  us  to  state  them  more  specifically.  The  defendant  pleaded  a  general 
denial  and  that  the  injury  was  caused  by  the  negligence  of  the  plaintiff 
and  his  fellow-servant. 

The  Court  of  Civil  Appeals  found  the  facts  to  support  the  plaintiff^s 
allegations,  and  that  the  plaintiff  did  not  know  of  the  defect,  but  that 
the  railroad  company  did  know  of  it.  A  more  particular  statement  of 
the  facts  is  not  necessary  to  the  decision  of  the  point  involved  by  this 
writ  of  error.  There  was  evidence  tending  to  prove  that  the  plaintiff 
knew  of  the  defect  in  the  coal  chute  at  the  time  he  used  it  and  received 
his  injuries.  The  trial  court  charged  the  jury  as  follows:  "If  you 
further  believe  from  the  evidence,  that  on  or  about  October  12,  1900^ 
the  plaintiff,  while  in  the  employ  of  the  defendant,  was  injured  as 
alleged  in  his  petition,  while  operating  or  attempting  to  operate  one  of 
the  defendant's  coal  chutes,  and  if  you  further  believe  from  the  evidence 
that  said  coal  chute  did  not  have  a  guard-board  or  guard-gate,  and  if 
you  further  believe  from  the  evidence  that  the  defendant  was  guilty  of 
negligence  in  having  said  coal  chute  in  the  condition  you  find  it  was 
in,  and  that  such  negligence,  if  any,  was  the  proximate  cause  of  plain- 
tiffs injuries,  if  any,  then  you  will  find  for  the  plaintiff  unless  you  find 
under  the  instructions  hereinafter  given  you  that  the  plaintiff  himself 
was  guilty  of  negligence  that  contributed  to  his  injuries.^'  The  charge 
is  assigned  as  error  in  the  application  for  the  writ,  which  was  granted 
upon  that  ground.  The  defect  complained  of  in  the  charge  is  that  it 
failed  to  submit  to  the  jury  the  issue  of  plaintiff's  knowledge  of  the  de- 
fect in  the  chute  and  that  he  assumed  the  risk  by  using  it  in  its  defec- 
tive condition.  Was  the  issue  of  assumed  risk  made  by  the  pleadings? 
If  not,  the  charge  was  correct,  for  evidence  without  pleading  will  not 
raise  an  issue.  The  evidence  was  not  admissible  under  the  general  denial 
unless  it  was  in  rebuttal  of  some  material  allegation  of  the  petition.   The 
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allegation  of  the  petition  that  plaintiff  did  not  know  of  the  defect  was 
not  necessary  to  a  recovery  and  therefore  did  not  present  an  issue  which 
could  be  met  under  the  general  denial.  Mayes  v.  liailway,  63  Iowa,  566. 
If  the  burden  was  upon  the  defendant  to  prove  that  plaintiff  knew  of  the 
defect  in  order  to  charge  him  with  the  risk  of  injury,  then  it  was  re- 
quired to  allege  the  facts.  In  the  case  of  Railway. v.  Johnson,  89  Texas, 
523,  the  plaintiff^s  right  of  recovery  depended  upon  the  fact  that  the 
defendant  had  employed  an  incompetent  conductor  whose  negligence 
caused  the  injury  complained  of.  The  railroad  company  claimed  that 
the  general  reputation  of  the  conductor  among  his  ooemployes  put  the 
plaintiff  upon  notice  of  his  incompetency,  and  that,  knowing  his  in- 
competency, a  continuance  in  the  service  carried  with  it  the  assumption 
of  the  risk  of  injury  from  such  cause;  but  this  court  held  that  the  burden 
of  proof  was  upon  the  railroad  company  to  prove  that  the  plaintiff  knew 
of  the  incompetency  of  the  conductor  and  that  the  reputation  of  the 
conductor  for  incompetency  and  negligence  among  his  fellow-employes 
was  not  notice  to  the  plaintiff,  but  that  the  defendant  must  show  that 
the  plaintiff  had  knowledge  of  such  reputation.  The  issue  in  that 
case  and  this  involves  the  same  proposition;  that  is,  the  assumption 
by  the  servant  of  known  danger.  In  this  case  it  devolved  upon  the  de- 
fendant to  prove  that  plaintiff  knew  of  the  defects  in  the  coal  chute  and 
it  was  therefore  necessary  for  it  to  allege  the  facts  which  presented 
that  issue ;  and,  having  failed  to  do  so,  the  court  did  not  err  in  omitting 
that  issue  from  the  charge.  Mayes  v.  Railway,  63  Iowa,  566;  Swoboda 
V.  Ward,  40  Mich.,  420;  Cole  v.  Railway,  67  Wis.,  272;  Hulehan  v.  Rail- 
way, 68  Wis.,  520;  Railway  v.  Tracy,  66  Fed.  Rep.,  931. 

It  is  unnecessary  to  go  more  extensively  into  the  discussion  of  this 
question.  Our  investigation  justifies  the  conclusion  that  in  the  States 
where  the  burden  of  groof  rests  upon  the  master  to  prove  knowledge  of 
defects  on  the  part  oi  the  servant,  the  burden  of  pleading  is  likewise 
placed  upon  him.  In  our  State  the  rule  has  been  established  that  the 
burden  of  proof  upon  such  an  issue  rests  upon  the  railroad  company, 
and,  for  the  same  reason,  it  must  plead  the  defense  in  order  to  be  en- 
titled to  prove  it. 

We  find  no  error  in  the  judgment,  and  it  is  ordered  that  the  judg- 
ments of  the  District  Court  and  Court  of  Civil  Appeals  be  affirmed. 

Affirmed. 
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J.  T.  Watson  v.  First  National  Bank  of  Itasca. 

Application  No.  3318.    Decided  March  27,  1902. 

1.— Writ  of  Error— OyeTTuling  Deddon— Jnriadiction. 

Refusing  a  writ  of  error,  sought  on  the  cround  that  the  ruling  of  the  ap- 
pellate court  herein  holding  that  a  petition  abandoned  by  amendment  could  be 
mtroduced  m  evidence  as  an  admission  by  plaintiff  overrules  the  case  of  Coats 
V.  Elliott,  23  Texas,  612,  so  as  to  give  the  Supreme  Court  jurisdiction  over  a 
case  reversed  and  remanded,  it  is  held  that  there  was  no  overruling  or  well 
defined  conflict,  the  expression  of  a  contrary  view  in  Coats  v.  EUiott  beini?  mere 
dictum.     (Pp.  361,  362.)  ® 

AppKcation  for  writ  of  error  to  the  Court  of  Civil  Appeak  for  the 
Third  District,  in  an  appeal  from  Hill  County. 

J.  E.  Clarke  and  Wear,  Morrow  &  Smithdeal  for  applicant 

GAINES,  Chief  Justice.— This  is  an  application  for  a  writ  of  error 
io  review  the  judgment  of  the  Couri;  of  Civil  Appeals  in  a  case  in  which 
that  court  reversed  the  judgment  of  the  trial  couri;  and  remanded  the 
cause.    In  order  to  show  that  this  couri;  has  jurisdiction,  it  is  alleged 
in  the  application  that  the  decision  of  the  Court  of  Civil  Appeals  over- 
rules the  decision  of  the  Supreme  Court  in  the  case  of  Coats  v.  Elliott, 
23  Texas,  613.    We  are  of  opinion  that  this  contention  can  not  be 
maintained.    In  this  case  the  plaintiff,  Watson,  went  to  trial  upon  an 
amended  original  petition,  and  during  the  course  thereof,  the  defend- 
ant offered  in  evidence  the  original  petition,  which,  upon  objection,  was 
excluded  by  the  court.    The  Court  of  Civil  Appeals  held  that  this  was 
error.    The  following  is  the  Beporter^s  statement  of  the  point  decided 
in  Coats  v.  Elliott:     "The  defendants  also  read  in  evidence,  under  their 
answers  setting  up  the  statute  of  limitations,  that  part  of  the  original 
petition  which  alleged  that  the  defendant,  Elizabeth  Coats,  had  held 
possession  of  the  negro,  adversely  to  him,  for  two  years,  and  claiming 
her  for  that  length  of  time.     The  plaintiff  then  offered,  and  was  per- 
mitted by  the  court  to  read,  his  amended  petition,  explaining  and  amend- 
ing that  part  of  his  original  petition ;  to  which  the  defendants  excepted.'' 
The  court  conclude  their  opinion  upon  the  question  so  presented  in  the 
following  language:     "The  court  might  very  properly  have  declined  to 
permit  the  original  petition  to  be  submitted  to  the  jury.     They  had  no 
concern  with  the  pleadings;  nor  were  they  the  proper  subject  of  evi- 
dence or  discussion  before  the  jury.     But  the  original  petition  having 
been  admitted  in  evidence,  there  was  no  error  in  permitting  the  amend- 
ment also  to  be  read  in  connection  with  it."    The  question  of  the  ad- 
missibility of  the  original  petition  was  not  before  the  court  and  what 
is  said  upon  that  subject  is  evidently  a  dictimi.     The  point  was  as  to 
the  admissibility  in  evidence  of  the  amended  petition  at  the  instance  of 
the  plaintiff  in  rebuttal  of  the  allegations  in  the  original  petition  already 
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introduced  in  evidence  by  the  defendant.      The  question  decided  by  the 
Court  of  Civil  Appeals  in  the  present  case  is  a  very  different  one. 

We  have  heretofore  held  that  in  order  for  this  court  to  assume  juris- 
diction of  a  case  in  which  the  judgment  of  the  trial  court  has  bewi  re- 
versed and  the  cause  remanded,  upon  the  ground  of  a  conflict  of  deci- 
sion, a  well  defined  conflict  must  be  shown.  Bassett  v.  Sherrod,  90 
Texas,  32.  It  not  having  been  shown  in  this  application,  we  are  with- 
out jurisdiction  of  the  matter  and  the  application  is  therefore  dis- 
missed. 

Application  for  writ  of  error  dismissed. 


H.  BiLLiKG  V.  Caroline  Sohultze  et  al. 

No.  1004.    Decided  March  31.  1902. 

1.— Fraudulent  Conveyance — Creditors  and  Purchasers. 

A  conveyance  or  mortgage  by  a  fraudulent  grantee  to  one  having  notice  of 
the  fraud  is  void«  as  against  creditors  existing  at  the  time  of  the  first  fraud- 
ulent conveyance,  except  where  the  mortgagee  or  grantee  is  himself  one  of  the 
creditors  entitled  to  attack  the  first  conveyance.     (Pp.  356-358.) 

9.— S^lune— Burden  of  Proof. 

The  burden  of  proof  is  upon  one  knowingly  taking  from  a  fraudulent 
grantee  a  mortgage  to  secure  his  judgment  against  the  fraudulent  grantor,  to 
show  that  the  judgment  was  for  a  debt  existing  at  the  time  of  the  fraudulent 
conveyance.     (P.  357.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District^  in  an 
appeal  from  Bexar  County. 

Caroline  Schultze  sued  Billing  and  others,  and  appealed  from  the 
judgment.  Billing  assigning  cross  errors.  On  its  afiBrmance  both  par- 
ties obtained  writs  of  error. 

Paschal  &  Ryan,  for  plaintiff  in  error  Billing. — ^The  trial  court  hav- 
ing found  that  plaintiff's  (appellant's)  claim  is  based  upon  a  dormant 
judgment  in  personam  against  H.  Schultze,  Jr. ;  that  the  same  fixed  no 
lien,  but  simply  provided  for  its  collection  by  execution;  and  that  the 
claim  of  H.  Billing  is  bona  fide  and  secured  by  an  instrument  con- 
strued to  be  a  mortgage,  it  erred  in  decreeing  that  plaintiff's  claim  be 
paid  in  preference  to  that  of  said  Billing.  Bev.  Stats.,  1895,  arts.  3289, 
3290;  Evans  v.  Prisbie,  84  Texas,  343;  Muller  v.  Boone,  63  Texas,  91; 
Bev.  State.,  1895,  art.  2326a. 

The  court  erred  in  decreeing  a  preference  claim  in  plaintiff  to  secure 
amount  due  under  judgment  of  June  25,  1896  (Caroline  Schultze  v. 
H.  Schultze,  Jr.),  because  said  Caroline  by  warranty  deed  executed  and 
delivered,  afterwards  released  and  conveyed  the  property  claimed  by  H, 
Billing,  and  therefore  all  interest  owned  by  her  in  such  property  passed 
thereby,  whether  the  same  be  by  virtue  of  said  judgment  or  otherwise. 
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That  therefore  she  waived  any  right  to  enforce  a  previously  rendered 
judgment  against  said  property  so  subsequently  conveyed  by  her  by  war- 
ranty deed,  Bobinson  v.  Douthit,  64  Texas^  101 ;  Lindsay  v.  Freeman^ 
83  Texas,  263 ;  Satterwhite  v.  Bosser,  61  Texas,  173 ;  Mays  v.  Lewis,  4 
Texas,  44;  Burkitt  v.  Twyman,  35  S.  W.  Bep.,  421;  Miller  v.  Bailway, 
132  U.  S.,  662;  19  Am.  Dig.  (Century  ed.),  2030-2037,  in  which  all 
the  American  law  is  collated. 

Geo.  C.  AUgelt,  for  plaintiff  in  error  Caroline  Schultze. 

GAINES,  Chibp  Justice. — ^This  case  came  to  the  Court  of  Civil  Ap- 
peals upon  the  trial  judge's  conclusions  of  fact  and  law,  no  statement 
of  facts  having  been  approved,  filed,  and  made  a  part  of  the  record. 

The  following  is  a  statement  of  the  case  made  by  the  Court  of  Civil 
Appeals,  including,  in  a  condensed  form,  the  facts  as  found  by  the  trial 
court,  and  it  is  sufficiently  full  and  accurate  for  the  purpose  of  this 
opinion: 

'This  suit  was  brought  in  the  District  Court  on  September  4,  1900, 
by  plaintiff,  Caroline  Schultze,  divorced  wife  of  H.  Schultze,  Jr.,  against 
H.  Schultze,  Sr.,  H.  Billing,  and  H.  Schultze,  Jr.  The  last  named  died 
before  trial,  and  by  the  amended  original  petition  his  executrix  was 
made  defendant  in  his  stead.  By  this  pleading,  plaintiff  sought  to  re- 
cover a  money  judgment  against  H.  Schultze,  Jr.,  a  decree  canceling 
certain  conveyances,  and  for  the  appointment  of  a  receiver  or  trustee. 
Plaintiff's  debt  as  alleged  consisted  of  a  judgment  rendered  in  1896  in 
the  divorce  proceeding  between  herself  and  husband,  by  which  she  was 
decreed  the  care  and  custody  of  their  only  child,  Buth,  and  the  sum  of 
$12.50  per  month  for  the  education  and  maintenance  of  the  child,  pay- 
able on  the  first  day  of  every  month  beginning  with  the  1st  day  of  July, 
1896,  which  debt  plaintiff  alleges  amounted  to  $587.50  at  the  end  of 
September,  1900 ;  and  her  prayer  asks  for  this  sum,  already  accrued  and 
to  accrue,  with  interest;  also  for  cancellation  of  certain  deeds  so  far 
as  her  claim  is  concerned;  also  that  possession  and  management  of  cer- 
tain property  be  vested  in  a  receiver  or  trustee  who  shall  be  directed  to 
manage  said  property  for  the  best  interest  of  all  parties  hereto;  that 
from  the  income  of  tie  property  the  receiver  shall,  after  paying  all  nec- 
essary expenses,  pay  petitioner's  debt,  and  thereafter  pay  the  said 
monthly  allowance  until  said  child  shall  attain  her  majority  or  marry 
or  die,  and  that  all  defendants  be  enjoined  from  interfering  with  the 
management  and  control  of  said  property,  etc.;  and  if  it  be  found  that 
the  net  income  of  the  property  is  not  enough  to  pay  petitioner's  debt 
and  future  allowances,  that  sales  be  made  by  orders  of  this  court  for 
such  purpose.  If  not  entitled  to  this  form  of  relief,  she  prayed  that  the 
conveyances  be  annulled  and  the  property  sold  to  satisfy  her  claim  by 
orders  of  this  court  and  payment  of  her  future  installments  of  allow* 
ance  provided  for  out  of  the  fund. 

Vdl.  IXXXXV.  Supreme— 23 
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"The  case  was  tried  by  the  judge,  who  filed  his  conclusions  of  fact 
and  law.  The  conclusions  of  fact  are  lengthy  and  it  will  conduce  to 
a  proper  understanding  of  the  issues  for  us  to  state  the  material  facts. 

"The  judgment  of  1896  divorced  plaintiff  and  H.  Schultze,  Jr. ;  par- 
titioned between  them  their  community  property,  plaintiff  assuming  to 
pay  all  outstanding  taxes  and  all  liabilities  against  tiie  community  estate, 
except  a  note  to  H.  Billing  for  $500  (and  one  or  two  other  claims  not 
necessary  to  be  here  mentioned),  it  being  understood  (so  stated  in  the 
decree)  that  H.  Schultze,  Jr.,  should  discharge  said  debt  to  Billing 
which  was  secured  by  a  deed  of  trust  on  what  was  known  as  the  Presa 
street  property,  in  San  Antonio.  In  this  partition  he  received  certfdn 
lands  in  Medina  County  and  what  is  known  as  the  Presa  street  property, 
besides  16  lots  in  San  Antonio.  This  divorce  decree  awarded  the  child 
to  Caroline  Schultze  and  adjudged  in  her  favor  against  H.  Schultze,  Jr., 
for  the  future  maintenance  and  education  of  said  child,  the  sum  of 
$12.50  per  month,  payable  on  the  1st  of  each  month  beginning  July  1, 
1896.  This  judgment  gave  no  lien  on  any  of  H.  Schultze,  Jr.*s,  prop- 
erty to  secure  said  payments  and  merely  provided  for  its  collection  by 
executions  to  be  issued  by  the  district  clerk.  No  execution  was  ever 
issued  on  said  judgment.  H.  Schultze,  Jr.,  died  October  1,  1900,  leaving 
a  will  probated  in  Bexar  County  in  November,  1900,  Louise  Schultze 
qualifying  as  executrix  thereof  at  same  term.  The  child  Buth  is  the 
sole  devisee.    Louise  is  administering  the  estate  under  said  qualification. 

"Schultze,  Jr.,  paid  plaintiff  the  allowance  for  several  months,  in- 
cluding January,  1897,  but  no  further,  and  the  mother  has  since  the 
divorce  maintained  and  educated  the  child. 

*^0n  September  9,  1896,  Schultze,  Jr.,  conveyed  to  his  father,  H. 
Schultze,  Sr.,  the  property  awarded  him  by  said  decree  for  a  pretended 
consideration.  This  deed  the  court  found  to  be  with  intent  to  hinder 
and  delay  plaintiff.  H.  Schultze,  Sr.,  held  the  property  in  secret  trust 
for  his  son  until  March  1,  1900,  when,  at  his  son's  instance,  he  executed 
to  H.  Billing  a  conveyance  of  certain  property,  viz.,  that  situated  in  the 
city  of  San  Antonio,  being  the  Presa  street  property  and  sixteen  other 
lots,  reciting  a  consideration  of  $1500.  Billing  took  this  deed  knowing 
the  facts  that  existed  with  relation  to  the  conveyance  of  Schxdtze,  Jr., 
to  his  father;  the  deed  was  not  intended  as  an  absolute  conveyance  to 
Billing,  but  as  between  Schultze,  Jr.,  who  was  the  real  owner,  and 
Billing,  it  was  in  fact  a  mortgage.  The  facts  upon  which  this  conclu- 
sion is  founded  are  that  Schultze,  Jr.,  procured  his  father  to  make  the 
deed  to  Billing;  the  father  received  no  consideration  therefor,  and  the 
deed  was  not  intended  by  the  parties  as  an  absolute  conveyance;  the  con- 
sideration consisted  in  a  judgment  for  $487.89  that  Billing  had  against 
Schultze,  Jr.,  also  the  note  provided  for  in  the  divorce  decree  of  $500, 
of  which  there  was  then  a  balance  of  $400,  and  $19  interest,  and  $25 
attomey^s  fee  incurred  in  negotiating  this  transaction,  and  a  check  for 
$570  te  H.  Schultze,  Jr.,  making  in  all  $1501.89.  It  appears  that  $1.89 
was   then  and   there   paid  by   Schultze,   Jr.,  to   Billing,  making   the 
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amount  $1500,  and  the  next  day  an  instrument  was  entered  into  between 
Rilling  and  Schultze,  Jr.,  which  recited  that  the  latter  desired  to  become 
the  owner  of  the  property  and  Billing  was  willing  to  sell  same  to  him 
upon  certain  conditions;  therefore, 

"1.  Schultze  agrees  to  pay  Billing  therefor  $1500,  with  interest 
after  date,  said  $1500  to  be  paid  in  monthly  installments  of  not  less 
that  $25,  not  later  than  the  15th  day  of  the  month,  until  the  full  sum 
of  $1500  and  interest  shall  have  been  paid. 

"2.  Schultze,  Jr.,  agrees  to  pay  all  taxes,  liens,  incumbrances,  if  any, 
on  the  property,  etc.,  if  any,  that  exist  or  may  accrue,  to  keep  up  certain 
insurance  and  make  repairs,  it  being  understood  that  if  he  fail  in  these 
things.  Billing  might,  at  his  option,  pay  taxes,  premiums,  or  other 
charges,  the  same  to  be  repaid  by  Schultze  with  interest. 

"3.  Upon  Schultze,  Jr.,  complying  with  his  agreements.  Billing  was 
to  convey  the  property  by  special  warranty  or  quitclaim  to  the  former 
at  his  expense;  provided,  however,  that  should  said  Schultze  fail  to 
promptly  make  payment  of  any  of  the  moneys  herein  agreed  to  be  paid 
by  him,  or  shoidd  fail  to  carry  out  any  one  or  more  of  his  covenants 
herein,  then  this  contract  shall  at  once  be  of  no  further  force  and  effect, 
and  may,  at  the  option  of  Billing,  be  canceled  without  further  action,  in 
which  event  all  moneys  paid  by  said  Schultze  shall  be  forfeited  to  Billing 
as  liquidated  damages,  it  being  understood  that  Schultze  shall  have  and 
acquire  no  title  whatever  to  said  property  imtil  said  sums  of  money 
shall  have  been  paid  in  full,  neither  shall  he  be  entitled  to  any  posses- 
sion thereof  imtil  such  payment  in  full  shall  have  been  made,  provided 
that  said  Schultze  may,  if  he  so  desires,  collect  or  cause  to  be  collected, 
the  rents  and  revenues  of  said  property  at  his  own  expense,  and  same, 
when  paid  over  to  Billing,  to  be  credited  on  said  $1500,  interest,  etc., 
agreed  to  be  paid.  It  finally  provided  for  a  reasonable  attorney's  fee  in 
favor  of  Billing  in  case  litigation  should  arise  over  this  contract,  or 
it  should  become  necessary  to  resort  to  legal  proceedings  in  respect 
thereto. 

"After  said  conveyance  of  March  1,  1900,  Billing  went  into  possession 
and  collected  the  rents  for  fourteen  months  at  $25  per  month,  and  has 
paid  out  certain  sums  in  expenses  and  received  also  certain  sums  from 
Schultze,  Jr.,  as  interest,  and  he  has  been  in  possession  ever  since. 

*The  child  is  about  six  years  of  age.  The  property  other  than  the 
Presa  street  property  does  not  rent  and  the  latter  alone  is  reasonably 
worth  $3000.  The  day  after  the  divorce  decree,  Caroline  Schultze  ex- 
ecuted a  deed  to  H.  Schultze,  Jr.,  conveying  the  property  in  controversy, 
expressing  as  consideration  $10,  the  payment  of  the  $500  debt  to  Billing, 
and  the  further  consideration  of  H.  Schultze,  Jr.'s,  deeding  to  her  cer- 
tain property  (presumably  the  property  decreed  to  her  by  the  divorce 
decree).    The  deed  contains  covenants  of  general  warranty.'* 

The  plaintiflE,  Caroline  Schultze,  appealed  to  the  Court  of  Civil  Ap- 
peals and  defendant  Billing  filed  cross-assignments  of  error.  Louise 
Schultze,  as  executrix,  neither  appealed  nor  assigned  errors.    The  Court 
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of  Civil  Appeals  having  aflSnned  the  judgment,  Caroline  Schnltze  and 
Rilling  each  applied  to  this  court  for  a  writ  of  error  and  both  applica- 
tions have  been  granted.  It  is  the  rule  of  this  court,  when  there  are  two 
applications  made  in  the  same  case  and  we  think  there  is  error  in  one,, 
to  grant  both,  so  that  upon  the  final  hearing  we  may  have  the  whole  case 
before  us.  The  two  applications  in  this  case  were  granted  because  we 
were  of  opinion  that  that  of  Rilling  pointed  out  error.  We  then  thought 
that  no  error  was  shown  as  to  Caroline  Schultze  and  we  still  adhere  to 
that  conclusion.  The  well-considered  opinion  of  the  Court  of  Civil  Ap- 
peals disposes  of  the  questions  presented  by  her  appeal  in  a  manner 
satisfactory  to  us  and  renders  a  further  discussion  of  the  points  made  by 
her  imnecessary.  We  will  therefore  confine  ourselves  in  this  opinion  to 
a  consideration  of  the  grounds  of  error  specified  in  Hilling's  application* 

The  trial  court  held  that  the  purported  conveyance  from  H.  Schultze 
to  Rilling  was  but  a  mortgage,  and  that  the  judgment  awarded  Caroline 
Schultze  should  have  priority  in  payment  as  to  the  property  therein  de- 
scribed over  the  claims  of  Rilling  attempted  to  be  secured  thereby, 
except  as  to  $400  and  interest,  that  being  the  balance  due  upon  the  $500 
debt  originally  secured  by  a  deed  in  trust  on  the  property.  This  holding- 
was  affirmed  by  the  Court  of  Civil  Appeals.  It  is  assigned  by  Rilling 
that  the  Court  of  Civil  Appeals  and  the  District  Court  erred  in  giving 
Mrs.  Schultze  priority  of  payment  over  any  part  of  Rilling's  claim, 
secured  by  the  mortgage.  It  was  upon  that  assignment  that  we  granted 
the  writ  of  error,  and  it  presents  the  only  question  in  the  case  which,  in 
our  opinion^  calls  for  any  additional  discussion. 

The  question  is  a  difficult  one.  But  since  it  was  found  as  a  fact  by 
the  trial  court  that  Rilling  had  notice  of  the  fraud  in  the  conveyance 
from  H.  Schultze,  Jr.,  to  H.  Schultze,  no  question  as  to  a  bona  fide  pur- 
chase from  the  fraudulent  grantee  is  involved.  The  inquiry  is  as  to  the 
right  of  the  fraudulent  grantee  to  give  a  mortgage  upon  the  property 
conveyed  to  one  who  has  notice  of  the  fraud. 

The  statute  declares  all  conveyances  of  property  in  fraud  of  creditors 
to  be  void,  but  it  is  well  understood  that  this  means  that  they  are  merely 
relatively  void, — ^that  is,  voidable  at  the  option  of  creditors  who  have 
been  defrauded  thereby.  As  between  the  grantor  and  grantee,  such  a 
conveyance  is  valid,  and  the  grantor,  by  his  deed,  parts  with  all  power  of 
disposition  over  the  property  conveyed.  The  right  of  the  defrauded 
creditor  is  merely  to  subject  it  to  the  payment  of  his  debts.  The 
fraudulent  grantee  may  convey  a  good  title  to  an  innocent  purchaser, 
but,  with  one  exception,  as  against  the  rights  of  creditors,  he  can  not 
convey  to  one  who  has  notice  of  the  fraud.  The  exception  applies  in  case 
of  a  conveyance  by  the  fraudulent  grantee  in  payment  or  as  security  for 
the  debt  of  a  creditor  who  has  been  defrauded.  That  such  conveyance 
may  be  made  or  such  security  given  is  held  by  the  great  weight  of  au- 
thority. Boyd  V.  Brown,  17  Pick.,  453 ;  Bank  v.  Cummins,  39  N.  J.  Eq., 
577 ;  Murphy  v.  Briggs,  89  N.  Y.,  446 ;  Copenheaver  v.  Huffaker,  6  B. 
Mon.,  18;  Brown  v.  Webb,  20  Ohio,  389;  same  case,  Webb  v.  Brown,  3 
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Ohio  St.,  246 ;  Beam  v.  Bennett,  51  Mich.,  148 ;  Stark  v.  Ward,  3  Pa.  St., 
328;  Butler  v.  White,  25  Minn.,  433.  The  ground  upon  which  the  rule 
seems  to  rest  is  that  the  fraudulent  grantor  can  assert  no  claim  against 
the  property,  but  that  the  creditors  can,  and  that  if  a  creditor  can  pro- 
cure a  satisfaction  of  his  claim  by  a  purchase  of  the  property  from  the 
grantee  or  have  the  latter  secure  it  by  a  mortgage  of  the  property,  it  is 
not  necessary  for  him  to  resort  to  legal  proceedings.  It  seems  reasonable 
to  hold  that  the  grantee  may  do  what  he  may  be  compelled  to  do  by  suit; 
and  that  in  such  a  case  other  creditors  have  no  right  to  complain,  since  it 
is,  in  every  such  case,  a  race  of  diligence  between  them,  and  the  one 
who  gets  the  first  lien  is  entitled  to  priority  in  payment.  Some  of  the 
decisions  seem  to  hold  that  the  concurrence  of  the  fraudulent  grantor  is 
necessary  to  the  validity  of  the  mortgage  or  sale  by  the  grantee,  but  in 
Webb  V.  Brown,  3  Ohio  State,  cited  above,  it  is  distinctly  held  that  his 
<!oncurrence  is  not  necessary.  A  fraudulent  conveyance  is  valid  as 
^inst  the  grantor  and  it  is  a  matter  wholly  between  the  grantee  and 
the  creditors ;  therefore  it  would  seem  that  the  acquiescence  or  participa- 
tion of  the  former  is  not  essential.  But  since  the  grantor  in  this  case 
procured  the  conveyance  to  be  made  and  participated  in  the  transaction, 
it  is  not  necessary  for  us  to  decide  the  point. 

We  are  of  the  opinion  that  the  rights  of  the  parties  to  this  suit  must 
be  determined  by  tiie  rules  just  announced.    If  the  second  transaction,  as 
is  alleged  in  the  petition,  was  in  furtherance  of  the  original  design  or 
otherwise  intended  to  defraud  the  plaintiff,  then  Billing  could  claim  no 
right  under  it.    But  the  trial  court  did  not  find  upon  the  issue,  and  the 
presumption  is  that  the  fact  was  not  established  by  the  evidence.    We 
must  then  assume  that  the  sole  purpose  of  the  second  transaction  was  to 
secure  an  indebtedness  a  part  of  which  previously  existed  and  a  part  of 
irhich  was  then  created.    The  first  two  items  were  the  balance  of  a  debt 
previously  secured  by  a  deed  of  trust,  and  an  unsatisfied  judgment 
against  H.  Schxdtze,  Jr.,  and  the  balance  was  for  an  indebtedness  cre- 
ated contemporaneously  with  the  mortgage.    As  to  the  first  item  there  is 
no  difiSctdty.    If  the  mortgage  had  been  fraudxdent  and  void  in  its  en- 
tirety, this  would  not  have  affected  the  previous  valid  existing  lien  fixed 
upon  it  by  the  deed  in  trust.    The  difiBculty  arises  as  to  the  debt  which 
was  evidenced  by  a  judgment.    Whether  this  debt  was  in  existence  at  the 
time  of  the  conveyance  from  H.  Schultze,  Jr.,  to  H.  Schultze,  the  find- 
ings of  the  trial  court  do  not  disclose.     But  Rilling  having  taken  the 
mortgage  with  notice  of  the  fraud,  in  order  to  sustain  it  in  whole  or  in 
part  it  was  inciraibent  upon  him  to  prove  the  facts  which  would  have 
shown  its  validity.    We  are  therefore  of  opinion  that  if  the  debt  evi- 
denced by  the  judgment  was  in  existence  when  the  fraudulent  convey- 
ance was  executed,  the  burden  was  upon  Rilling  to  establish  the  fact  by 
evidence.    It  not  having  been  established,  we  must  treat  the  case  as  if  the 
indebtedness  arose  after  execution  of  the  deed  from  the  son  to  the  father. 
Now  the  ground  upon  which  the  fraudulent  grantee  can  mortgage  the 
property  to  secure  a  creditor  is  that  the  conveyance  is  invalid  as  to  such 
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creditor.  But  it  is  not  invalid  under  our  rule  as  to  the  subsequent  cred- 
itors, and  therefore  they  have  no  more  rights  with  reference  to  the 
property  than  any  other  purchaser.  The  grantee  can  no  more  give  a  lien 
to  a  subsequent  creditor  who  has  notice  of  the  fraud  than  he  can  sell 
to  a  purchaser  with  such  notice.  Very  clearly  the  mortgage  is  not  valid 
as  to  the  debts  created  at  the  time  the  mortgage  was  executed,  and  since 
Eilling  has  failed  to  show  that  his  judgment  was  for  a  debt  which  ex- 
isted at  the  time  of  the  execution  of  the  fraudulent  conveyance,  the 
mortgage  as  to  that  debt  must  also  be  held  void  as  to  Caroline  Schultze. 
If  we  had  held  that  the  mortgage  was  otherwise  good  as  to  the  judgment, 
it  would  have  been  an  embarrassing  question  whether  the  attempt  to 
secure  the  new  indebtedness  woidd  have  avoided  it  as  a  whole.  But 
the  view  we  take  of  the  case  renders  a  decision  of  that  question  un- 
necessary. 

We  conclude  that  the  judgments  of  the  Court  of  Civil  Appeals  and  of 
the  District  Court  should  be  aflSrmed,  and  it  is  so  ordered. 

Each  of  the  plaintiflEs  in  error  will  pay  the  costs  incurred  by  the  writs 
of  error  respectively  sued  out  by  them. 

Affirmed. 


J.  L.  liEWlB  BT  AL.  V  H.   G.   EOSS  ET  AL. 
No.  109S.    Decided  March  31,  1902. 

1.— Vendor's  Lien  Notes— Assignment  with  Priority— Innocent  Pnrchaaer— Reg- 
istration. 
The  assignee  of  a  purchase  money  note  taking  by  agreement  with  the 
assignor  a  prior  lien  over  another  note  given  on  the  same  purchase,  retained  by 
the  assignor,  and  holding  an  apparently  equal  lien,  will  not  be  protected  in  the 
superior  lien  so  acquired  against  a  subsequent  purchaser  of  the  other  note  hav- 
ing  no  notice  of  his  contract  for  priority  of  lien,  unless  his  right  thereto  is  evi- 
denced by  a  written  instrument  placed  on  record.     (Pp.  361,  362.) 

{.-.Foreclosure— Lienholder  Not  Made  Party. 

There  being  two  notes  outstanding,  given  on  a  purchase  of  land  and  secured 
by  vendor's  lien,  the  holder  of  one  forclosed,  bought  in  the  land,  and  conveyed 
it  to  a  third  person,  but  without  making  the  holder  of  the  other  note  a  party 
to  the  forecloswe;  on  foreclosiure  by  the  holder  of  this  outstanding  note,  the 
holder  of  the  title  under  the  first  foreclosure  could  pay  off  the  incumbrance  and 
hold  the  land,  or  could  share«  with  the  plaintiff  in  foreclosure,  the  proceeds  of 
the  sale  proportionately  to  the  amounts  of  their  respective  notes.  (Pp.  360-363.) 
S.— Warranty— ^Remote  Vendee— Amount  of  Recovery. 

A  warrantor  is  liable  to  a  remote  vendee,  on  his  eviction,  to  the  extent  of 
the  price  such  warrantor  received,  though  the  evicted  vendee  paid  a  less  sum 
to  his  immediate  vendor.     (P.  363.) 

4.-^Same — ^Incumbrance — Foreclosure. 

The  amount  of  a  warrantor's  liability  by  reason  of  an  incumbrance  ^diidi 
is  in  process  of  foreclosiure,  can  not  be  determined  imtil  the  final  result  of  such 
proceeding  is  reached,  where  it  may  be  terminated  by  either  the  warrantor  or 
warrantee  discharging  a  lien  less  in  amount  than  the  sum  for  which  the  war* 
rantor  would  be  liable  on  eviction.     (P.  363.) 
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Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  Mills  County. 

Eo6s  and  wife  sued  Mrs.  McGuire  upon  a  note  and  for  foreclosure^ 
joining  as  defendant  Casbeer,  who  claimed  the  land  and  vouched  in 
Lewis  as  his  warrantor.  Plaintiffs  had  judgment  for  debt  and  fore^ 
closure,  and  Casbeer  judgment  on  the  warranty.  Lewis  and  Casbeer 
appealed  and  on  aflQrmance  of  the  judgment  they  obtained  writ  of  error, 

Matthews  &  Browning,  Fred  Dew,  and  J.  L.  Lewis,  for  plaintiff  in 
error. — Where  a  series  of  negotiable  notes  are  given  in  consideration  for 
land  and  a  lien  is  retained  in  the  conveyance  to  secure  such  notes,  it  is 
lawful  for  the  owner  of  the  notes  and  lien  to  assign  any  of  them  with 
preference  of  lien,  by  parole,  and  such  assignee  thereby  acquires  a  lien 
superior  to  his  assignor,  or  those  claiming  lien  rights  imder  him,  through 
such  conveyance.  And  in  this  case  defendant  Lewis,  by  reason  of  the 
parole  agreement,  acquired  a  lien  superior  to  the  said  Shultz,  Gillespie 
or  appellees.  Whitehead  v.  Fisher,  64  Texas,  638 ;  Douglass  v.  Blount, 
55  S.  W.  Rep.,  526;  Douglass  v.  Blount,  66  S.  W.  Sep.,  334;  Frank  v. 
Heidenheimer,  84  Texas,  642;  Trust  Co.  v.  Smythe,  29  S.  W.  Rep.,  903; 
Wilson  V.  Eigenbrodt,  30  Minn.,  4;  Phelan  v.  Olney,  6  Cal.,  478;  Moore 
V.  Ware,  38  Me.,  496;  Keys  v.  Woods,  21  Vt.,  331;  Roberts  v.  Halstead, 
9  Pa.  St.,  32 ;  Jones  on  Mort,  4  ed.,  sec.  606. 

The  lien  of  appellant  Lewis  on  the  land  in  controversy  being  of  equal 
if  not  superior  dignity  with  the  alleged  lien  by  appellees,  and  the  note 
secured  by  such  lien  having  heretofore  been  reduced  to  judgment,  which 
is  still  a  valid,  subsisting,  and  unpaid  judgment,  except  $9.75,  and  said 
judgment  being  equal  in  amount  with  appellees,  less  said  $9.75,  the  de- 
cree shoxdd  have  been  so  framed  as  to  allow  defendant  Lewis  propor- 
tional participation  in  the  fimds  arising  from  a  sale  of  said  premises. 
Howard  v.  North,  6  Texas,  290 ;  French  v.  Grenet,  57  Texas,  273. 

In  order  for  the  defendant  Casbeer  to  have  recovered  any  judgment 
against  the  defendant  Lewis  as  a  remote  warrantor  of  the  title  to  the 
premises  involved,  he  should  have  shown  by  appropriate  averments  what, 
if  anything,  he  paid  his  immediate  vendor  for  said  premises.  Hall  v. 
Pearson,  1  White  &  W.  C.  C,  sec.  1211. 

Defendant  Casbeer  never  having  been  actually  ousted  from  possession 
of  the  land  and  having  had  constructive  notice  of  the  alleged  incumbrance 
claimed  and  sued  on  by  the  plaintiff,  through  his  chain  of  title,  there  was 
BO  breach  of  defendant  Lewis'  warranty.  Bailway  v.  Gtentry,  69  Texas, 
625;  7  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  98. 

Leonard  Doughty  and  W.  M.  Allison,  for  defendant  in  error. — Where 
two  negotiable  notes  are  given  in  consideration  of  a  single  tract  of  land, 
and  the  vendor's  lien  is  retained  in  the  conveyance,  and  in  those  notes 
to  secure  their  payment,  and  one  of  such  notes  is  assigned  by  the  original 
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owner  of  both  of  them  before  maturity,  with  an  agreement  that  the 
whole  lien  shall  inure  to  the  payment  of  the  note  so  sold,  which  assign- 
ment and  agreement  is  unacknowledged  and  unrecorded,  and  such  owner 
as  a  part  of  the  transaction  sells  the  other  of  such  not^  to  another  per- 
son with  no  indorsement  to  show  its  subservient  character,  and  such 
other  note  afterwards  and  before  its  maturity,  in  the  course  of  trade, 
•comes  into  the  hands  of  an  innocent  purchaser  for  value, — ^then  the  lien 
as  recited  in  the  face  of  such  note  is  valid  and  subsisting  in  the  hands  of 
«uch  purchaser,  and  is  not  affected  by  the  undisclosed  agreement  between 
t;he  original  owner  and  his  first  assignee.  Kev.  Stats.,  arts.  4639,  4640, 
4641;  Moran  v.  Wheeler,  26  S.  W.  Rep.,  297;  Moran  v.  Wheeler,  27  S. 
W.  Rep.,  54,  upon  application  for  writ  of  error,  where  the  case  is  again 
fully  dealt  with;  Loan  Assn.  v.  Brackett,  40  S.  W.  R^.,  721;  Patterson 
V.  Tuttle  27  S.  W.  Rep.,  758;  Brown  v.  Thompson,  15  S.  W.  Rep., 
168;  Henderson  v.  Pilgrim,  22  Texas,  476;  Frank  v.  Heidenheimer,  19 
S.W.  Rep.,  855;  Webb  on  Rec.  of  Titles,  sees.  33,  174,  209,  and  notes; 
Jones  on  Mort,  sees.  834,  et  seq. ;  Murray  v.  Lylbum,  2  Johns  Ch.,  441; 
Strong  V.  Jackson,  123  Mass.,  60;  Pepper's  Appeal,  77  Pa.  St,  373; 
Reineman  v.  Robb,  98  Pa.  St.,  474;  Philips  v.  Bank,  18  Pa.  Si,  394. 

Appellees  herein  sued  McOuire  upon  vendor's  lien  note,  and  made 
Gasbeer  a  party  as  one  claiming  some  interest  in  the  land.  Appellant  was 
impleaded  by  Casbeer  as  warrantor,  and  answering  sets  up  title  to  the 
whole  land  by  reason  of  a  judgment  to  which  appellees  were  not  parties. 
Failing  to  sustain  his  title  under  such  judgment,  appellant  is  without 
pleading  or  proof  to  entitle  him  to  participation  in  the  funds  arising 
from  the  sale  of  such  land  under  decree  of  foreclosure  of  appellees'  lien. 
Douglass  V.  Blount,  62  S.  W.  Rep.,  429. 

The  foreclosure  sale  under  Lewis'  judgment  against  Mrs.  McOoiiey 
extinguished  his  lien,  and  the  unsatisfied  portion  of  that  judgment  is  not 
now  secured  by  a  lien  on  the  land. 

BROWN,  Associate  Justice. — ^H.  G.  Ross  and  wife  instituted  this 
«uit  in  the  District  Court  of  Mills  County  against  Mrs.  McGuire  upon  a 
note  executed  by  her  to  J.  N.  Schultz  and  to  foreclose  the  vendor's  lien 
upon  land  described  in  the  petition.  Casbeer  was  joined  as  a  defendant, 
he  being  in  possession  and  claiming  the  land.  He  vouched  in  J.  L. 
Lewis,  a  remote  warrantor,  and  prayed  that  in  case  judgment  should  be 
rendered  foreclosing  the  Uen  upon  the  land,  he  might  have  judgment 
against  Lewis  upon  his  warran^.  Lewis  and  Casbeer  joined  in  filing 
an  answer  to  the  petition  in  which  they  set  up  that  the  note  sued  upon 
was  one  of  two  given  by  Mrs.  McGuire  to  J.  N.  Schultz  for  the  purchase 
money  of  the  land  in  question,  and  that  Schultz,  for  a  valuable  considera- 
tion, assigned  the  note  first  to  become  due  to  Lewis  with  the  agreement 
that  Lewis  should  have  priority  in  the  payment  It  was  allied  that 
the  plaintiffs  in  this  suit  had  notice  of  tUs  agreeinent  when  they  ac- 
<}uired  the  note  sued  upon. 
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Lewis  instituted  suit  upon  the  note  held  by  him  and  foreclosed  the 
Tendor's  lien  against  Mrs.  McOuire,  but  the  holder  of  the  note  now  sued 
upon  was  not  a  party  to  that  suit.  Judgment  was  entered  in  that  case 
foreclosing  the  lien  and  the  land  was  sold  under  it  and  purchased  by 
Lewis  for  $20.  Lewis  sold  to  another,  giving  a  warranty  deed,  and 
through  this  source  of  title  the  defendant  Casbeer  claimed  by  regular 
conTeyanoes  to  himself. 

Prom  the  opinion  of  the  Court  of  Civil  Appeals  we  copy  as  follows : 

"The  undisputed  testimony  shows  that  J.  N.  Schultz  conveyed  the 
land  to  Mrs.  M.  A.  McGuire,  October  26,  1895,  taking  in  payment  there- 
for two  notes  for  $176  each,  with  interest  from  date  at  10  per  cent  per 
annum,  one  due  in  one  and  the  other  in  two  years ;  that  a  lien  to  secure 
the  payment  of  each  note  was  expressly  stated  and  retained  in  each  and 
in  the  deed  from  Schultz  to  McGuire,  which  deed  was  duly  recorded  in 
Mills  County,  where  the  land  is  situated,  before  Schulbs  transferred 
either  note.  It  was  also  shown  that  the  note  assigned  to  the  plaintiffs 
was  transferred  by  Schultz  to  one  Gillespie,  who  in  turn  transferred  it 
to  Mrs.  Boss,  one  of  the  plaintiffs,  before  maturity,  and  that  Gillespie 
had  knowledge  of  the  contract  between  Schultz  and  Lewis,  but  the  plain- 
tifb  acquired  the  note  without  such  knowledge  and  without  notice  of  any 
fact  that  woxdd  put  them  upon  inquiry,  imless  it  be  that  knowledge  of 
the  fact  that  another  note  was  given  by  Mrs.  McGuire  in  part  payment 
for  the  land  and  secured  by  a  contract  lien  of  record  cast  upon  them  the 
duty  of  inquiring  of  Schxdtz  whether  or  not  he  had  assigned  the  other 
note  in  such  a  manner  as  to  diminish  his  rights  as  holder  of  the  note  in- 
volved in  this  suit. 

'There  was  a  nonjury  trial  resulting  in  a  judgment  for  the  plaintiffs 
for  $263.95,  principal  and  interest,  against  the  defendant  McGuire,  and 
a  foreclosure  of  the  vendor's  lien  on  the  land  involved  as  against  the  de- 
fendants Lewis  and  Casbeer.  Judgment  was  also  rendered  for  the  de- 
fendant Casbeer  against  Lewis  on  his  warranty  for  the  sum  of  $550,  with 
the  proviso  that  if  the  defendant  Lewis  paid  off  and  discharged  the  judg- 
ment in  favor  of  the  plaintiffs,  such  action  on  his  part  should  operate 
as  a  satisfaction  of  the  judgment  in  favor  of  Casbeer  against  him/' 

As  between  the  plaintiffs  in  error  and  the  defendants,  two  questions 
are  presented  by  the  application:  (1)  That  the  court  below  erred  in 
holding  that  Lewis  was  not  entitled  to  prior  payment  of  the  note  held  by 
him,  heretofore  foreclosed,  out  of  the  proceeds  of  the  sale  ordered;  (2) 
that  the  court  erred  in  not  allowing  Casbeer  to  participate  in  the  pro- 
ceeds of  the  sale  of  the  land  under  the  judgment  entered  in  this  case. 

Moran  v.  Wheeler,  87  Texas,  179,  very  clearly  and  conclusively  settles 
the  first  question  against  the  contention  of  the  plaintiflb  in  error.  We 
need  not  discuss  the  question  further  than  to  state  simply  that  under  the 
law  of  Ihis  State  the  deed  from  Schultz  to  McGuire  gave  notice  to  Mrs. 
Boss  that  there  was  another  note  outstanding  which  held  a  lien  upon  the 
land  equally  with  the  one  she  bought.    But  it  gave  no  notice  to  her  of 
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any  prior  right  in  the  holder  of  the  other  note.  If  one  who  acquires  a 
purchase  money  note  with  an  agreement  for  priority  of  payment  desires 
to  preserve  that  right  as  against  persons  who  may  subsequently  purchase 
the  other  notes^  he  may  and  should  take  a  written  assignment  of  the  note 
purchased,  embodying  in  it  the  agreement  for  priority  of  pajnnent,  and 
have  it  recorded,  and,  failing  to  do  so,  one  who  purchases  another  of  the 
same  series  of  notes  without  notice  of  the  prior  right  will  take  it  subject 
to  the  legal  effect  of  the  reservation  of  the  lien  in  the  deed ;  that  is,  equal- 
ity of  lien  between  the  several  notes.  There  was  no  error  in  the  judg- 
ment of  the  court  refusing  Lewis  priority  of  payment. 

Upon  the  other  question,  the  court  erred  in  its  judgment.  Lewis,  by 
his  purchase  at  the  foreclosure  sale  under  the  judgment  procured  by  him 
against  Mrs.  McGuire  and  Schultz,  acquired  all  of  Mrs.  McGuire^s  title 
in*  the  land  and  an  interest  in  it  absolute  in  proportion  that  the  judg- 
ment under  which  he  purchased  held  a  lien  upon  the  land,  and  he  was 
entitled,  in  case  of  sale  under  a  subsequent  foreclosure  of  the  outstand- 
ing note,  to  participate  in  the  proceeds  of  such  sale  in  the  ratio  that  the 
two  notes  bore  to  each  other;  that  is,  the  notes  being  equal,  each  holder 
of  a  note  would  be  entitled  to  one-half  of  the  proceeds  of  the  sale  to  the 
extent  of  the  payment  of  the  note  last  foreclosed,  and  if  there  should  be 
more  than  sufficient  to  satisfy  the  two  notes,  then  the  surplus  should  be 
paid  to  Casbeer,  who  owns  the  interest  that  Lewis  acquired,  because  he 
is  the  owner  of  the  equity  of  redemption  which  Mrs.  McGuire  had  under 
her  purchase.  Pugh  v.  Holt,  27  Miss.,  468;  Dean  v.  Hudson,  1  Pose/s 
U.  C,  371. 

When  the  note  held  by  Lewis  fell  due,  he  had  the  right  to  sue  upon  it 
and  foreclose  to  the  extent  that  the  note  held  a  lien  upon  the  land  with- 
out making  the  holder  of  the  other  note  a  party  to  the  suit;  but  in  such 
case,  the  judgment  woxdd  in  no  way  affect  the  lien  of  the  outstanding 
note  in  the  hands  of  a  person  not  a  party  to  the  suit.  Pugh  v.  Holt,  27 
Miss.,  468 ;  Thompson  v.  Robinson,  93  Texas,  170 ;  Foster  v.  Powers,  64 
Texas,  250;  Deaji  v.  Hudson,  supra.  By  his  purchase  under  the  judg- 
ment rendered  in  the  former  suit,  Lewis  acquired  the  title  of  Mrs.  Mc- 
Guire, and  also  that  which  had  been  reserved  in  the  deed  to  the  extent 
that  the  judgment  foreclosed  the  lien  upon  the  land.  See  authorities 
above  cited.  Lewis  held  the  land  subject  to  the  foreclosure  of  the  out- 
standing notes  to  the  extent  of  one-half  of  the  land,  and,  by  reason  of 
his  representing  the  interest  of  Mrs.  McGuire,  he  had  tjie  right  to  pay 
off  the  outstanding  note  and  prevent  a  foreclosure,  or  to  suffer  foreclos- 
ure and  participate  in  the  proceeds  of  the  sale. 

The  result  of  the  judgment  in  this  case  is  that  Lewis,  by  foreclosing 
his  note  upon  the  land  and  purchase,  paid  out  $20  and  satisfied  his  lien. 
He  is  condemned  to  refund  all  of  the  money  he  received  in  the  sale  of  the 
.  land  and  denied  any  part  of  the  proceeds  of  the  sale,  whereby  he  loses 
the  lien  that  his  note  held  upon  the  land,  and  the  money  that  he  paid  in 
the  purchase,  while  Mrs.  Ross  gets  all  of  her  debt  and  Mrs.  McGuire  gets 
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the  excess,  if  any,  in  right  of  a  title  which  had  been  sold  under  a  judg- 
ment r^ularly  entered  against  her. 

The  judgment  of  the  District  Court  was  contrary  to  the  law  in  deny- 
ing Lewis  his  rights  as  a  purchaser  under  the  former  judgment^  and  it 
must  be  reversed  and  judgment  here  rendered. 

The  plaintiff  in  error  Lewis  complains  against  his  coplaintiff  in  error 
that  the  court  erred  in  rendering  judgment  in  favor  of  Casbeer  for  the 
amount  received  by  Lewis  in  the  sale  made  by  him  to  Casbeer's  vendor. 
It  is  contended  that  Casbeer  could  only  recover  against  Lewis  the  sum 
which  the  former  paid  to  his  vendor,  not  to  exceed  the  amoimt  which 
Lewis  received  in  the  sale. 

In  HoUingsworth  v.  Mexia,  37  Southwestern  Reporter,  455,  the  Court 
of  Civil  Appeals  of  the  First  District  held  that  one  who  was  evicted  from 
the  possession  of  land  might  recover  upon  the  warranty  of  a  remote  ven- 
dor the  sum  which  the  latter  received  as  consideration  for  the  sale  of 
the  land.  The  opinion  in  that  case  contains  a  very  careful,  thorough, 
and  elaborate  discussion  of  the  subject,  citing,  in  support  of  the  conclu- 
sion reached,  these  authorities :  Broote  v.  Black,  68  Miss.,  161,  24  Am. 
St  Rep.,  269;  Lowrance  v.  Robertson,  10  S.  C,  8;  Mischke  v.  Baughn, 
52  Iowa,  528;  Dougherty  v.  Duvall,  9  B.  Mon.,  57;  Cook  v.  Curtis,  36 
N.  W.  Rep.,  692.  The  cases  cited  suport  the  decision.  We  are  of  opin- 
ion that  there  is  no  error  in  the  judgment  of  the  court  in  this  particular. 

This  court  now  proceeding  to  enter  such  judgment  as  the  District 
Court  shoxdd  have  entered,  it  is  ordered  that  Mrs.  E.  B.  Ross,  joined  by 
her  husband,  H.  G.  Ross,  do  have  and  recover  from  the  defendant,  M.  A. 
McGuire,  $175,  principal,  and  10  per  cent  interest  per  annum  from  Oc- 
tober 21,  1895,  and  that  as  against  the  said  M.  A.  McOuire  and  W.  M. 
Casbeer  the  lien  of  the  said  note  be  foreclosed  upon  the  land  described  in 
the  petition,  and  that  the  clerk  of  the  District  Court  of  Mills  County 
is^ue  an  order  of  sale  directed  to  the  proper  officer,  commanding  him  to 
sell  the  land  as  under  execution,  and  that,  after  paying  the  cost  of  the 
suit  and  of  executing  the  order  of  sale,  he  divide  the  proceeds  into  two< 
equal  parts,  paying  one-half  to  W.  M.  Casbeer,  and  out  of  the  other  half 
he  discharge  the  judgment  in  favor  of  Mrs.  Ross,  and  if  there  be  an  ex- 
cess of  that  half  after  paying  the  judgment,  it  be  paid  over  to  the  said 
W.  M.  Casbeer.  It  is  ordered  that  Mrs.  E.  B.  Ross  and  H.  0.  Ross  do 
have  and  recover  of  Mrs.  M.  A.  McOuire  and  W.  M.  Casbeer  all  costs  of 
the  District  Court  expended  in  this  cause,  except  so  much  as  was  occa- 
sioned by  making  J.  L.  Lewis  a  party  to  this  suit.  It  is  further  ordered 
that  J.  L.  Lewis  and  W.  M.  Casbeer  recover  of  Mrs.  E.  B.  Ross  and  H.  O. 
Ross  all  costs  of  the  Court  of  Civil  Appeals  and  of  this  court.  Upon  the 
facts  found,  this  court  can  not  dispose  of  the  rights  between  W.  M.  Cas- 
beer and  J.  L.  Lewis,  because  such  rights  depend  upon  contingencies 
which  may  not  happen  and  are  too  imcertain  for  adjudication  in  this 
suit  It  is  therefore  ordered  that  J.  L.  Lewis  go  hence  without  day, 
without  prejudice  to  the  rights  of  either  party,  and  that  Lewis  recover 
of  W.  M.  Casbeer  all  costs  expended  by  him  on  accoimt  of  his  being  made 
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s,  party  to  this  action.  It  is  farther  ordered  that  W.  M.  Gasbeer  or  J.  L. 
Lewis  may  pay  off  and  discharge  the  judgment  rendered  in  favor  of  Mrs. 
Boss  before  any  sale  is  made  of  the  land^  in  which  event  all  proceedings 
nnder  this  judgment  will  be  stayed. 


APRIL,  1902. 


FoBT  WoBTH  &  Eio  Grande  Eailwat  Company  v.  W.  I.  Bowen. 

No.  10S5.    Decided  April  3,  1002. 

Discovered  Peril— Degree  of  Caie— ''An  Reaaonable  Elf orta." 

A  charge  on  the  issue  of  negligence  after  diBoovery  of  p^ril  incurred  by  a 
plaintiff  through  contributory  negligence,  which  required  defendant  ''to  use  all 
reasonable  efforts  at  his  command  to  avert  the  accident,"  does  not  exact  from 
defendant  the  use  of  more  than  ordinary  care.     (Pp.  366,  366.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  fhe  Second  Dis- 
trict^ in  an  appeal  from  Tarrant  Connty. 

West,  Smith  &  Chapman,  for  appellant,  upon  certified  question.  {N. 
H.  Lasseter  and  Robert  Harrison  filed  brief  in  the  appellate  court). — ^In 
support  of  the  proposition  that  a  higher  degree  of  care  was  thus  exacted 
than  the  law  requires  the  case  of  Railway  v.  Hartnett,  48  Southwestern 
Beporter,  775,  with  authorities  there  cited,  is  relied  on.  In  the  case 
mentioned,  in  discussing  the  point  in  issue,  the  court  says:  ^^^e  jury 
was  told,  in  effect,  that  the  railway  in  operating  the  engine  was  required 
to  exercise  all  reasonable  means  in  their  power  to  prevent  the  injury. 
We  find  such  expressions  in  some  of  the  cases,  but  whenever  the  rule  is 
so  stated  it  is  declared  to  be  that  the  servants  of  the  company  operating 
the  engine  are  required  to  use  only  such  care  as  ordinarily  prudent  per- 
sons would  exercise  under  like  circumstances,  and  that  is  ordinary  care.*' 

It  will  be  observed  in  the  paragraph  of  the  charge  of  the  court  referred 
to  there  is  a  total  absence  of  anything  informing  the  jury  as  to  the  de- 
gree of  care,  whether  ordinary  or  otherwise,  which  appellant's  servants 
must  have  employed  in  the  use  of  all  reasonable  means.  The  qualifying 
word  ^'reasonable"  relates  to  means,  and  there  is  no  charge  in  this  para- 
graph or  other  paragraph  of  the  court's  charge  as  to  ordinary  care  on  the 
part  of  appellant's  servants  or  employes,  in  so  far  as  the  certified  ques- 
tion and  its  statement  discloses.  Bailway  v.  McDonald,  76  Texas,  46; 
Railway  v.  Smith,  52  Texas,  184;  Railway  v.  Beatty,  73  Texas,  692; 
Railway  v.  Gormley,  43  S.  W.  Rep.,  877;  Railway  v.  Smith,  87  Texas, 
348;  Railway  v.  Smith,  52  Texas,  184;  Railway  v.  McCarty,  36  S.  W. 
Rep.,  675;  Railway  v.  McElmurray,  25  S.  W.  Rep.,  324;  Railway  v.  Rip- 
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petoe,  64  S.  W.  Bep.,  1017;  Bailway  v.  Stone,  66  S.  W.  Bep.,  933; 
SanchcB  v.  RaUway,  88  Texas,  117;  Bailway  v.  Breadow,  90  Texas,  27; 
Bailway  v.  Staggs,  39  S.  W.  Bep.,  295;  BaUway  v.  Bishop,  37  8.  W.  Bep., 
764;  Bailway  v.  McDonald,  62  S.  W.  Bep.,  660;  Bailway  v.  Wallace,  6* 
S.  W.  Bep.,  77. 

CarhcJc  dk  Oillespie,  for  ^>pellee. — ^The  case,  as  made  by  the  testi- 
mony of  Conductor  Moore,  being  one  of  discovered  danger  or  peril,  the 
law  is,  as  stated  by  the  charge,  that  it  was  his  duty,  if  he  actually  saw  or 
knew  of  such  peril,  to  use  all  reasonable  means  at  his  command  to  avert 
the  accident;  and  if  he  failed  so  to  do,  and  by  reason  thereof  plaintiff 
was  proximately  caused  to  be  injured,  the  defendant  would  be  liable, 
and  that  without  r^ard  to  whether  plaintiff  was  himself  guilty  of  negli- 
gence. Railway  v.  Breadow,  90  Texas,  27;  Bailway  v.  Staggs,  90  Texas, 
461 ;  Bailway  v.  Magee,  92  Texas,  621 ;  Sanches  v.  Bailway  88  Texas, 
119 ;  Bailway  v.  Weisen,  65  Texas,  447 ;  Bailway  v.  Sein,  11  Texas  Civ» 
App.,  391;  BaQway  v.  Hewitt,  67  Texas,  474;  BaUway  v.  Bishop,  14 
Texas  Civ.  App.,  509;  Bailway  v.  Collins,  15  Texas  Civ.  App.,  24;  Bail- 
way  V.  Wallace,  63  S.  W.  Bep.,  77;  Van  ArdsdelFs  Admr.  v.  Bailway,  66 
S.  W.  Rep.,  859;  Bailway  v.  Cook,  60  N.  W.  Bep.,  899;  Wallace  v. 
Bailway,  37  Pac  Bep.,  477;  2  Shearm.  ft  Bedf.  on  Neg.,  6  ed.,  sees. 
483,484. 

BBOWN,  Associate  Justice. — ^The  Court  of  Civil  Appeals  for  the 
Second  Supreme  Judicial  District  has  certified  to  this  court  the  follow- 
ing statement  and  question : 

^This  appeal,  now  pending  before  us,  is  from  a  verdict  and  judgment 
in  favor  of  appellee  for  $7250  recovered  as  damages  for  personal  injuries 
received  while  in  the  service  of  appellant  as  a  freight  brakeman. 

'^One  ground  of  recovery  alleged  and  relied  on  in  the  trial  of  the  case 
was  what  is  familiarly  termed  discovered  negligence,  that  is,  that  the 
conductor  of  the  train  discovered  that  appellee  was  in  a  dangerous  posi- 
tion in  time  to  have  prevented  the  injury  if  proper  effort  had  been  made 
by  him  to  do  so,  and  failed,  through  negligence,  to  prevent  the  collision 
which  resulted  in  seriously  injuring  appellee.  The  testimony  of  the  conr 
ductor  tended  to  show  that  when  he  discovered  the  dangerous  position  of 
appellee,  when  the  car  was  about  ten  or  twelve  feet  from  him,  he 
promptly  made  an  outcry  to  warn  him  of  the  impending  danger,  that 
this  outcry  attracted  his  attention  and  saved  his  life,  and  that  if  proper 
diligence  had  been  used  by  appellee  he  would  have  seen  the  approaching 
car  and  avoided  injury  altogeilier.  In  other  words,  the  testimony  of  the 
conductor  tended  to  show  that  he  was  not  guilty  of  negligence  in  the 
matter  of  warning  appellee ;  but,  on  the  other  hand,  the  testimony  of  ap- 
pellee and  one  other  witness  tended  to  show  that  the  warning  was  not 
given  until  the  collision  occurred,  which  seemed  to  raise  the  inference 
that  the  conductor  was  negligent  in  not  suflBciently  warning  appellee  as 
soon  as  he  discovered  him  in  danger  and  in  time  for  him  to  have  avoided 
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the  injury.  We  refer  in  this  connection  to  the  testimony  of  the  con- 
•dnctor  and  appellee  as  set  out  in  briefs  of  counsel. 

'^n  submitting  this  issue^  the  court  gave  the  following  charge,  to 
which  error  is  assigned :  In  this  connection,  you  are  further  instructed 
that  although  you  believe,  under  other  instructions  herein  given  you, 
that  plaintiff  was  guilty  of  negligence  in  attempting  to  adjtist  the  coup- 
ling at  the  time  and  under  the  circumstances  he  did,  yet,  if  you  further 
believe  from  the  evidence  that  the  conductor  actually  saw  and  knew  of 
plaintiff's  dangerous  position  in  time  to  have  prevented  the  injury  by  the 
use  of  the  means  at  his  command,  and  you  find  that  said  conductor 
iailed  to  use  all  reasonable  efforts  at  his  command  to  avert  the  accident, 
and  you  believe  from  the  evidence  that  such  failure,  if  any,  on  the  part 
of  the  said  conductor  was  the  proximate  cause  of  plaintiff's  injuries, 
then  it  will  be  your  duty  to  find  for  the  plaintiff.* 

^^e  deem  it  advisable  to  certify  to  your  honors  for  decision  the  ques- 
tion so  raised  and  which  is  thus  stated  in  the  second  proposition  under 
the  thirty-fourth  assignment  of  error :  *It  was  error  to  instruct  the  jury 
that  the  defendant  was  liable  if  the  conductor  failed  to  use  *^all  reason- 
able efforts  at  his  command  to  avert  the  injury."  The  rule  is  that  the 
<5onductor  shall  use  ordinary  care  to  avert  the  injury.'  In  support  of 
the  proposition  that  a  higher  degree  of  care  was  thus  exacted  than  the 
law  reqiiires,  the  case  of  Bailway  v.  Hartnett,  48  Southwestern  Reporter, 
776,  with  the  authorities  there  cited,  is  relied  on. 

^^aving  reached  the  conclusion  that  unless  the  giving  of  this  charge 
requires  the  judgment  to  be  reversed,  it  will  have  to  be  aflBrmed,  we  re- 
spectfully certify  the  question  to  your  honors  for  decision." 

The  trial  court  committed  no  reversible  error  in  the  charge  stated  in 
the  certificate. 

The  charge  given  stated  a  correct  proposition  of  law  as  far  as  it  went, 
and,  if  the  defendant  desired  any  supposed  omission  supplied,  it  should 
have  asked  a  special  charge  embodying  the  desired  addition.  Cockrill  v. 
Cox,  66  Texas,  676.  The  charge  did  not  place  upon  the  defendant  any 
^eater  burden  than  is  prescribed  by  law,  for  the  jury  undoubtedly  un- 
derstood from  the  use  of  the  language,  "reasonable  effort,"  that  the  law 
required  the  conductor  to  make  such  exertion  to  prevent  the  injury  as  a 
reasonably  prudent  man  would  under  like  circumstances.  We  are  of 
opinion  that  the  charge  would  not  have  been  more  favorable  to  the  de- 
fendant if  the  qualification  that  it  desired  had  been  added,  for  it  is  man- 
ifest that  any  man  of  ordinary  prudence  would,  under  like  conditions, 
use  *^all  reasonable  efforts  at  his  command"  to  save  the  life  of  a  fellow 
man. 
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W.  G.  Akbebson  et  al.  y.  Laura  A.  Andebbon  bt  al. 

No.  1096.    Bedded  April  3,  1902. 

TrMpass  to  Try  Title— PUdntiffs  CUiming  in  Common— Recovery  by  One. 

Though  several  plaintiffs  join  in  trespass  to  try  title,  claiming  interests  in 

common,  there  may  be  proof  of  title  in  and  recovery  by  one  only,  in  his  sepa- 
rate ri^t.  Pasch.  Dig.,  art.  1476;  Rev.  Stats.,  1879,  arts.  1336,  1336,  4807; 
Ber.  Stats.,  1896,  arts.  6271,  6260.     (Pp.  367,  369.) 

Question  certified  by  the  Court  of  Ciyil  Appeals  for  fbe  Third  District, 
in  an  appeal  from  Brown  County. 

Jenkins  £  McCartney,  for  appellants. — ^Where  a  number  of  persons 
«ue  jointly  in  trespass  to  try  title,  if  some  of  them  have  no  title,  the 
others  can  not  recover.  Murphy  v.  Orr,  32  111.,  489 ;  Marsteller  v.  Mc- 
Clean,  7  Cranch,  166;  DeMill  v.  Moflfat,  49  Mich.,  128;  Kelley  v.  Meins, 
135  Mass.,  235;  Hoyle  v.  Stowe,  2  Dev.  (N.  C.)  Law,  318;  Taylor  v. 
Taylor,  3  A.  K.  Marsh.,  19;  Taylor  v.  Whiting,  4  B.  Mon.,  366;  Teal 
^.  Terrell,  48  Texas,  491. 

BSOWN,  Associate  Justicb. — ^The  Court  of  Civil  Appeals  for  the 
Third  Supreme  Judicial  District  has  certified  to  this  court  the  follow- 
ing statement  and  question : 

'TTiis  is  an  ordinary  action  of  trespass  to  try  title  brought  by  five 
plaintifb,  alleging  in  their  petition  that  they  are  the  joint  owners  of  the 
land  in  controversy.  The  undisputed  testimony  establishes  the  fact  that 
Lanra  A  Anderson,  one  of  the  plaintiffs,  owns  the  land  in  her  own  sep- 
arate right,  and  that  neither  the  other  plaintifb  nor  the  defendants  have 
any  title  thereto. 

'The  defendants  objected  to  the  testimony  showing  the  title  to  be  in 
Laura  A.  Anderson,  upon  the  ground  that  it  was  at  variance  with  the 
averment  of  joint  ownership  in  the  plaintifEs*  petition.  The  court  over- 
ruled the  objection  and  rendered  judgment  for  Mrs.  Laura  A.  Ander- 
son for  the  land  in  controversy,  and  that  the  defendants  recover  costs 
from  them.    This  ruling  and  action  of  the  court  is  assigned  as  error. 

'*With  this  statement  and  explanation,  the  Court  of  Civil  Appeals  for 
the  Third  District  certifies  to  ihe  Supreme  Court  for  decision  this  ques- 
tion: 

'TMd  the  District  Court  commit  reversible  error  in  overruling  the  ob- 
jections urged  to  the  plaintiffs'  testimony  showing  title  in  Mrs.  Laura 
A.  Anderson  and  in  rendering  judgment  for  her  for  the  land  in  contro- 
versy? In  other  words,  was  the  variance  between  the  averment  of  joint 
ownership  in  the  petition  and  the  proof  fatal  to  Mrs.  Laura  A.  Ander- 
son's right  to  recover?*' 

To  the  question  we  answer,  there  was  no  error  in  admitting  evidence 
to  establish  the  title  of  Mrs.  Anderson,  nor  in  rendering  judgment  in  her 
favor  for  the  land. 
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Article  1476  of  Paschars  Digest  reads  as  follows :  ^^ Judgments  in  the 
district  court  shall  in  all  civil  cases  be  rendered  so  as  to  conform  to  the 
pleadings,  the  nature  of  the  case  as  proved,  and  the  verdict  thereon." 
This  statute  was  in  force  at  the  time  Judge  Moore  delivered  the  opinion 
in  Teal  v.  Terrell,  48  Texas,  609,  in  which  he  said :  ^There  is  also,  in 
my  opinion,  an  error,  not  discussed  by  counsel  or  distinctly  presented  by 
the  assignment  of  errors,  but  going  to  the  foundation  of  the  judgment, 
which  would  require  its  reversal,  and  to  which,  in  remanding  the  case 
to  the  District  Court,  it  is  proper  to  call  the  attention  of  the  parties. 
The  plaintifb,  in  their  petition,  claim  to  be  joint  owners  of  the  land  sued 
for,  and  they  have,  by  the  judgment,  jointly  recovered.  But  the  evi- 
dence shows  several  titles  for  eome  of  the  tracts,  making  the  aggregate 
described  in  the  petition  and  judgment.  The  testimony  relied  upon  by 
the  plaintiflb  does  not,  therefore,  prove  the  title  alleged  in  their  petition, 
or  support  the  judgment.'^  That  opinion  was  filed  in  1878,  and  in  1879 
the  Revised  Statutes  were  enacted  which  contain  the  following  pro- 
visions in  lieu  of  the  article  quoted : 

^^Art  1335.  The  judgment  of  the  court  shall  conform  to  the  plead- 
ings, the  nature  of  the  case  proved  and  the  verdict,  if  any,  and  shall  be  so 
framed  as  to  give  the  party  all  the  relief  to  which  he  may  be  entitled 
either  in  law  or  equity. 

^'Art  1336.  Judgment  may,  in  a  proper  case,  be  given  for  or  against 
one  or  more  of  several  plaintifb,  and  against  or  for  one  or  more  of 
several  defendants  or  interveners.** 

These  articles  are  practically  the  same  as  in  the  previous  statute  and 
apply  to  suits  generally,  but  the  action  of  trespass  to  try  title  has  been 
governed  by  rules  of  pleading  different  from  those  which  obtained  in 
cases  generally,  and  the  codifiers  introduced  article  5271,  Revised  Stat- 
utes (article  4807,  Revised  Statutes  of  1879),  into  title  106,  which  pro- 
vides :  ''When  there  are  two  or  more  plaintiffs  or  defendants,  any  one  or 
more  of  the  plaintifb  may  recover  against  one  or  more  of  the  defendants 
the  premises  or  any  part  thereof,  or  any  interest  therein,  or  damages,  ac- 
cording to  the  rights  of  the  parties.**  It  is  apparent  from  a  review  of 
these  different  statutory  provisions,  in  connection  with  the  fact  that 
the  change  was  made  just  after  the  announcement  by  Judge  Moore  of 
his  personal  opinion  upon  this  subject,  that  the  codifiers  intended  to 
avoid  the  effect  of  that  decision  as  to  cases  of  trespass  to  try  title  and 
to  permit  one  of  several  joint  plaintiffs  to  recover,  although  there  might 
be  a  total  failure  of  proof  as  to  the  other  plaintiffs,  and  also  to  permit 
one  of  such  plaintiffs  to  recover  all  or  a  portion  of  the  lands  sued  for. 
No  other  reasonable  construction  can  be  given  to  article  5271, 
because  plaintiffs  could  not  join  in  the  action  unless  they  claimed  in 
some  common  right ;  it  would  be  a  misjoinder,  therefore  the  statute  must 
mean  that  where  plaintiffs  join,  claiming  in  a  common  right,  and  it  is 
established  that  one  alone  is  entitled  to  recover,  such  one  shall  recover 
according  to  his  rights  as  shown  by  the  evidence,  either  in  whole  or  in 
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part,  or  against  one  or  all  of  defendants.  We  think  this  view  is  strength- 
ened also  by  article  5260^  which  was  introduced  into  title  96^  Bevised 
Statutes  of  1879,  by  the  codifiers  and  provides  that  either  party  may  de- 
mand of  the  other  an  abstract  of  his  title,  to  which  the  evidence  must 
be  confined,  thereby  securing  all  advantages  that  would  be  afforded  by 
special  pleading. 


W.  L.  Douglass  v.  E.  A.  Blount  bt  al. 

No.  1018.    Decided  April  7,  1902. 

1.— Attorney— Buying  at  Sale  Under  Process  He  Controls. 

An  attorney  stands  in  no  such  relation  of  trust  towards  the  adverse  party 
as  will  prevent  him  from  buying  the  property  of  defendant  for  himself  at  judi- 
cial or  execution  sale  under  process  controlled  by  him  as  counsel  for  plaintiff. 
(P.  379.) 

1— Same. 

A  purchaser  of  property  by  an  attorney,  at  a  sale  under  process  controlled 
by  him,  without  circumstances  impeaching  the  fairness  of  the  transaction,  and 
when  bis  client  consents  to  the  purchase  or  the  attorney  bids  sufficient  at  the 
sale  to  discharge  the  judgment,  will  be  held  good  against  any  claim  of  the 
defendant  in  the  writ.     (Pp.  376-379.) 

1— Same— Cases  Limited. 

HcLanry  v.  Miller,  64  Texas,  384;  Mackay  v.  Martin,  26  Texas,  62,  and 
ntunerous  cases  outside  of  Texas,  on  purchase  by  an  attorney  under  process  con- 
trolled by  him,  discussed,  limited,  and  reconciled  with  the  ruling  herein.  (Pp. 
376-379.) 

1— Vendor  and  Vendee— Snpexior  Title— Assignment  of  Purchase  Money  Note— 
Foredosare — ^Rescission. 
The  right  of  a  vendor  reserving  a  lien  securing  purchase  money  notes  to 
rescind  for  nonpayment  and  recover  the  land,  is  lost  by  his  assignment  of  one 
of  the  notes  and  the  election  of  its  holder  to  sue  for  the  money  and  foreclose 
bis  lien,  although  such  vendor  offer  to  redeem  from  the  first  sale,  to  which  he 
was  not  a  puty.     (Justice  Williams  dissenting.)     (Pp.  379-383.) 

5.— Same. 

A  vendor  reserving  a  lien  (whereby  he  still  retained  the  superior  title)  to 
secure  purchase  money  notes,  assigned  one  of  them  to  a  holder,  who  foreclosed 
in  a  suit  against  the  maker,  and  it  was  bought,  at  the  sale,  by  another  person. 
Tbe  remaining  notes,  with  their  lien  and  his  interest  in  the  land  the  vendor 
transferred  to  another,  who  sued  on  them,  and,  limitation  being  plead  to  one  of 
tbe  notes,  sought  to  recover  the  land  by  virtue  of  the  superior  title  reserved  by 
tbe  vendor,  tendering  to  tbe  purdiaser  at  the  foreclosure  sale  the  money  paid 
and  to  the  holder  of  the  judgment  on  the  note  first  assigned  the  amount  of  his 
<^bt  Held,  that  the  right  of  rescission  by  the  vendor  on  nonpayment  of  the 
notes  was  lost  by  the  assignment  of  and  foreclosure  on  one  of  them,  and  plain- 
tiff bad  no  right  to  discharge  such  incumbrance  and  rescind  for  nonpayment  of 
bis  own.     (Justice  Williams  dissenting.)     (Pp.  379-383.) 

«.-Same. 

The  lien  for  the  security,  of  the  assigned  and  of  the  unassigned  notes  being 
equal,  proportionately  to  their  amounts,  the  owner  of  the  latter  had  no  righ^ 
Buch  as  is  possessed  by  a  junior  mortgagee,  to  redeem  from  a  foreclosure  of  the 
^tber  mcumbrance  to  whi<m  he  was  not  a  party.  (Justice  Williams  dissenting.) 
(Pp.  380,  381.) 
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7.— Same. 

The  ri^^t  of  the  holder  of  the  rein>ining  notes,  after  foredoeure  upon  one 
which  he  assigned  was  had  without  making  hun  a  party,  the  lien  of  all  the  notes 
beinff  equal  proportionately,  is  to  foreclose  and  seU,  if  not  barred  by  limitation, 
diviSng  the  net  proceeds  between  himself  and  the  purchaser  at  the  first  fore- 
closure, in  the  ratio  of  the  amount  of  his  notes  to  that  of  the  one  foreclosed  by 
the  first  sale.     (Justice  WUliams  dissenting.)     (Pp.  380-383.) 

8.— Dissenting  Opinion. 

In  the  dissenting  opinion  of  Justice  Williams,  it  is  maintained  that  the 
superior  title  to  the  land,  on  which  the  right  of  rescission  by  the  vendor  depends, 
did  not  pass  out  of  him  by  assignment  of  one  of  the  purchase  money  notes, 
though  incapable  thereafter  of  bc^ig  exercised  to  the  prejudice  of  his  assignee, 
and  was  not  affected  by  the  foreclosure  to  which  he  was  not  a  party;  and  that 
it  was  such  a  ri^t  as  entitled  him  to  remove  the  incumbrance  of  the  other  lien 
and  foreclosure  m  order  to  perfect  his  title  by  securing  the  right  to  rescission. 
<Pp.  383-391.) 

Error  to  the  Court  of  Civil  Appeals  for  the  First  District,  in  an 
appeal  from  Liberty  County. 

Blount  sued  Douglass  and  others,  and  had  judgment  from  which 
Douglass  appealed  and  on  its  affirmance  obtained  writ  of  error. 

J,  N.  Voiaw  and  J.  D.  Martin,  for  plaintiff  in  error. — Plaintiff 
Blount  having  only  such  rights  as  his  vendor,  Fortescue,  and  the  latter 
having  lost  his  paramount  title  in  the  land  by  the  foreclosure  sale  under 
a  judgment  in  favor  of  the  Beliance  Lumber  Company  upon  the  third 
vendor's  lien  note,  must  depend  entirely  upon  a  valid  debt  susceptible 
of  being  reduced  to  a  judgment,  and  also  a  valid  lien,  and  there  being 
no  debt  which  could  be  reduced  to  a  judgment  against  any  one  in  his 
favor  he  can  not  be  placed  in  the  attitude  of  a  mortgagee  with  a  right  to 
redeem.  Ounst  v.  Pelham,  74  Texas,  586 ;  Boeder  v.  Eobson,  20  Texas, 
754;  Gardener  v.  Griffith,  55  S.  W.  Rep.,  314;  Whitehead  v.  Fisher,  64 
Texas,  638;  Douglass  v.  Blount,  55  S.  W.  Rep.,  526;  Vieno  v.  Gibson,  85 
Texas,  434. 

The  court  erred  in  setting  aside  the  sale  of  the  land  to  defendant 
Douglass  at  the  instance  and  in  favor  of  W.  S.  SwiUey,  who  had  no  in- 
terest in  the  land,  and  because,  as  against  the  Beliance  Luniber  Com- 
pany and  W.  S.  Swilley,  the  sale  was  valid.  Ayers  v.  Duprey,  27  Texas, 
593 ;  Boggess  v.  Howard,  40  Texas,  158 ;  Riddle  v.  Turner,  52  Texas,  150. 

After  a  foreclosure  sale,  under  a  judgment,  of  a  tract  of  land,  the 
judgment  lien  is  exhausted  and  the  owner  of  the  judgment  is  no  longer 
a  lien  creditor  as  to  the  land  sold.  Gardener  v.  Griffith,  55  S.  W. 
Rep.,  314. 

When  the  Beliance  Lumber  Company  sued  on  the  third  note  for  $452 
and  obtained  a  foreclosure  of  the  vendor's  lien,  that  was  an  affirmance 
of  the  contract  of  sale  on  the  part  of  Fortescue,  the  assignor  of  the  note, 
and  the  legal  title  to  the  land  was  transferred  to  Watson,  the  vendee  of 
the  land,  and  afterwards  to  Douglass,  who  purchased  under  the  fore- 
closure sale.  Gardener  v.  Griffith,  55  S.  W.  Rep.,  314;  Coddington  v. 
Wells,  59  Texas,  49;  Douglass  v.  Blount,  55  S.  W.  Bep.,  526. 
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Bullitt  dc  Louis,  for  defendant  in  error  Swilley. — ^The  District  Court 
did  not  err  in  setting  aside  the  sheriff's  sale  to  W.  L.  Douglass^  and  the 
Court  of  Civil  Appeals  did  not  err  in  affirming  this  decision,  because 
where  an  attorney  controlling  an  execution  purchases  property,  sold 
thereunder,  unless  the  sale  was  fairly  made  and  for  a  fair  price,  he  holds 
it  in  trust  for  the  benefit  of  the  parties  to  the  execution,  and  the  sale 
will  be  set  aside  at  the  instance  of  either  party  interested,  upon  tender 
to  such  purchaser  of  the  amount  paid  by  him  for  the  property.  Mac- 
kay  V.  Martin,  26  Texas,  57;  McLaury  v.  Miller,  64  Texas,  381. 

Where  there  are  irregularities  in  procuring  the  judgment,  and  the 
judgment  is  subsequently  reversed,  any  excution  sale  under  the  judg- 
ment made  before  its  reversal  will  be  set  aside,  if  the  land  was  sold  for 
an  inadequate  price.  Martin  v.  Anderson,  4  Texas  Civ.  App.,  Ill ;  Irvin 
v.  Ferguson,  18  S.  W.  Rep.,  820. 

Oeo.  C.  Oreer,  for  defendant  in  error  Blount. — ^A  decree  is  res  adjudi- 
cata  only  as  to  the  issues  involved  in  the  pleadings  and  which  had  neces- 
sarily to  be  decided.  While  the  Nebraska  suit  did  determine  that  there 
was  no  personal  liability  of  Watson  on  the  notes,  still  it  did  not  de- 
termine that  no  debt  or  charge  against  the  land  existed,  and  did  not 
adjudicate  or  destroy  the  lien  to  the  amount  of  the  notes,  and  did  not 
involve  the  superior  legal  title  inherent  in  Fortescue  as  original  vendor 
under  an  express  reservation  of  the  lien.  The  effect  of  the  judgment  is 
diametrically  the  opposite ;  because  the  answer  of  Watson  expressly  avers 
the  debt  as  a  charge  against  the  land  and  Cobb.  Freem.  on  Judg.,  3  ed., 
611,  sec  672;  2  Black  on  Judg.,  sees.  504,  610  to  615,  618;  Philipowski 
V.  Spencer,  63  Texas,  607;  Converse  v.  Davis,  90  Texas,  466;  Bamett 
V.  Pool,  23  Texas,  520;  Moseby  v.  Burrow,  52  Texas,  404. 

Blount  held  a  valid  lien  and  charge  or  debt  against  the  land,  also  the 
superior  legal  title  thereto.  Same  authorities;  also  Hamblen  v.  Folts, 
70  Texas,  132;  White  v.  Cole,  29  S.  W.  Eep.,  759;  Jackson  v.  Ivory,  30 
S.  W.  Bep.,  716. 

The  suit  of  the  Eeliance  Lumber  Company  against  Watson  et  al..  No. 
^005,  did  not  affect  Fortescue  one  way  or  another,  because  he  was  not  a 
party  thereto.  It  simply  transferred  from  Watson  to  Douglass  the 
equity  of  redemption  to  be  exercised  in  the  first  instance,  should  he  see 
proper  to  avail  himself  thereof.  Failing  to  redeem,  Blount  had  the 
privilege  (but  we  do  not  think  it  was  his  duty)  to  do  so.  Eobertson  v. 
Querin,  50  Texas,  317;  Harris  v.  Catlin,  53  Texas,  1. 

Blount  and  Douglass  claim  under  the  same  deed  and  transaction — ^the 
deed  from  Fortescue  to  Watson  and  the  notes  arising  out  of  same.  This 
transaction  created  the  privity  of  estate,  or  relation,  that  gave  Blount 
the  right  to  redeem.  How  Douglass  can  claim  under  one  of  same  series 
of  notes  given  for  same  deed,  and  deny  at  same  time  the  privity  of 
estate  is  utterly  beyond  our  comprehension. 

The  entire  mortgage  debt  was  represented  by  the  three  notes.  The 
^ash  consideration  (one-third  of  the  purchase  price)  was  no  part  of  it. 
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Even  if  Blount  occupies  as  low  a  plane  as  a  junior  mortgagee  he  must, 
to  redeem,  only  offer  to  pay  off  the  balance  of  the  mortgage  debt  besides 
that  held  by  him;  that  he  did.  Douglass  had  no  claim  to  or  interest  in 
the  cash  payment.  It  is  true  he  bought  Watson^s  estate  in  the  land ;  but 
Watson  could  not  himself  have  plead  limitation  against  the  purchase 
price,  as  Douglass  did,  and  forced  Portescue  or  anyone  holdii^  under 
him,  to  refund  the  cash  payment  as  a  condition  for  recovery  of  the  land. 
Neither  can  Douglass.  Whitehead  v.  Fisher,  64  Texas,  638 ;  Douglass  v. 
Blount,  55  S.  W.  Rep.,  526;  Collins  v.  Riggs,  14  Wall.,  491;  Moore  v. 
Giesecke,  76  Texas,  551. 

If  the  court  erred  in  setting  aside  the  sale  at  Swille/s  instance,  still 
the  plaintiff  Blount  had  the  right  to  redeem,  and  there  is  no  error  in  the 
judgment  rendered  in  his  behalf. 

As  holder  of  two  of  the  notes  and  the  superior  legal  title,  after  offer- 
ing to  Douglass  the  right  to  redeem  and  thus  perform  the  contract  as 
one  standing  in  Watson^s  shoes,  and  because  Douglass  plead  limitation, 
thus  repudiating  the  contract,  and  refused  and  failed  to  pray  for  any 
equitable  prorating  of  the  proceeds  of  the  land  or  the  land  itself,  Blount, 
in  the  attitude  of  the  case,  had  the  right  as  against  Douglass  to  recover 
the  land  and  therefore,  from  this  standpoint,  there  was  no  error  in  the 
judgment  rendered  in  his  favor. 

If  there  was  error  as  between  Douglass  and  Swilley,  there  was  none  as 
between  Blount  and  Douglass  in  the  judgment. 

If  Douglass  had  equities  it  was  his  duty  to  plead  them.  He  did  not, 
but  stood  on  whatever  legal  rights  he  had.  He  also  refused  the  equities 
tendered  him.  Having  no  legal  rights  he  really  is  in  no  position  to  com- 
plain. He  should  either  have  asked  to  redeem,  or  to  have  the  land  resold 
and  the  proceeds  equitably  prorated,  or  the  land  equitably  divided.  On 
either  of  these  grounds  the  plaintiff  stood  ready  to  meet  him.  Failing 
to  plead  his  equities  he  can  not  complain.  White  v.  Cole,  29  S.  W.  Rep., 
760 ;  Land  and  Cattle  Co.  v.  Boon,  73  Texas,  549 ;  Moore  v.  Giesecke,  76 
Texas,  551;  Ufford  v.  Wells,  52  Texas,  612. 

An  attempt  to  procure  a  personal  judgment  on  vendor's  lien  notes, 
whether  effectual  or  not,  will  not  operate  as  a  waiver  of  vendor's  lien, 
nor  prevent  a  subsequent  foreclosure  or  assertion  of  same.  Hence  the 
court  did  not  err  in  so  holding.  Waldron  V.  Zacharie,  54  Texas,  504; 
McAlpin  V.  Burnett,  19  Texas,  499 ;  Harris  v.  Catlin,  53  Texas,  8 ;  Mc- 
Pherson  v.  Johnson,  69  Texas,  487. 

Even  where  a  suit  by  the  vendor  on  the  debt  and  to  foreclose  may  of 
itself  operate  as  a  waiver  of  the  superior  legal  title,  so  as  to  preclude 
the  remedy  of  rescission,  still  when  tiie  vendee  or  any  subsequent  vendee 
lefuses  to  pay  the  debt  and  perform  the  contract,  but  repudiates  the 
contract  by  pleading  limitetion  against  the  notes,  such  right,  once 
waived,  is  by  the  inequitable  action  of  the  vendee  revived.  McPherson 
V.  Johnson,  69  Texas,  487 ;  Harris  v.  Catlin,  54  Texas,  8 ;  Moore  v.  Qie- 
.secke,  76  Texas,  543;  Gardener  v.  Griffith,  55  S.  W.  Bep.,  314. 

Douglass  stands  in  the  attitude  of  a  subvendee  under  Watson,  and 
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not  being  a  party  to  the  Nebraska  proceeding,  any  waiver  resulting  from 
that  action  would  not  apply  in  his  favor.  Gardener  v.  GriflBth,  56  S.  W. 
Bep.,  314;  Uflford  v.  Wells,  52  Texas,  612;  Thompson  v.  Robinson,  54 
S.  W.  Rep.,  243. 

The  right  of  redemption  was  independent  of  that  of  rescission,  and 
to  be  exercised  without  reference  thereto. 

Douglass  never  acquired  any  part  of  the  superior  legal  title.  It  was 
never  transferred  to  him  and  did  not  pass  by  mere  assignment  of  the 
note.  Hamblen  v.  Polts,  70  Texas,  135;  Baker  v.  Compton,  52 
Texas,  261. 

The  mere  assignment  by  Portescue,  the  vendor,  of  one  of  the  vendor's 
lien  notes  (the  one  for  $450),  without  any  agreement  to  give  it  a  prefer- 
ence over  those  retained,  would  not  of  itself  have  that  effect.  Salmon 
V.  Downs,  55  Texas,  243;  Wooters  v.  Hollingsworth,  58  Texas,  371;  Mc- 
Michael  v.  Jarvis,  78  Texas,  671;  Douglass  v.  Blount,  93  Texas,  499; 
Whitehead  v.  Fisher,  64  Texas,  638. 

The  right  of  rescission  was  also  inherent  in  Blount,  being  revived  (if 
«ver  lost)  by  Douglass  pleading  limitation  and  refusing  to  do  equity. 

BROWN,  Associate  Justice. — W.  M.  Fortescue  conveyed  to  Isaac 

Watson  a  half  league  of  land  for  $3321,  of  which  one-third  was  paid  in 

^^^sh,  and  for  the  remainder  two  notes  for  $881  each,  payable  in  one  and 

^o  years,  and  one  note  for  $452,  payable  in  three  years,  were  executed 

"y  Watson.    The  deed  executed  by  Fortescue  reserved  a  lien  to  secure 

payment  of  the  notes.     Fortescue  at  once  assigned  the  third  note  to 

W.   S.   Swilley,  who,  with  one  Cameron,  afterwards  indorsed  it  to  the 

^liarice  Lumber  Company.    That  company  brought  suit  upon  the  note 

^arost  Watson  as  maker  and  Swilley  and  Cameron  as  indorsers,  and 

^^ght  also  a  foreclosure  of  the  lien  upon  the  land,  failing,  however,  to 

^^e  Fortescue  a  party.    A  judgment  was  recovered  in  that  suit  against 

^*^  of  the  defendants  and  foreclosing  the  lien  as  sought.    Order  of  sale 

^^  issued  upon  it  and  the  land  was  sold  thereunder  and  W.  L.  Douglass 

^^^^^e  the  purchaser  for  the  sum  of  $50.     Thereafter  Swilley  prose- 

5^*^d  a  writ  of  error  from  the  judgment  and  it  was  reversed,  because  he 

^u  hq^  \yQQj^  properly  served,  and  the  cause  as  to  him  was  remanded  for 

^ixher  proceedings,  but  the  judgment  as  against  the  other  defendants 

?^  the  foreclosure  was  not  disturbed.    The  cause  as  to  Swilley  has  never 

^^   disposed  of,  but  after  the  reversal,  he  settled  with  the  plaintiff 

^^^eixi  and  secured  from  it  an  assignment  of  all  its  rights  in  the  judg- 

^^t  and  the  note  on  which  it  was  founded. 

I^iior  to  the  recovery  of  the  judgment  referred  to  by  the  Reliance 

^^^ber  Company,  Fortescue  had  brought  suit  in  Nebraska  against  Wat- 

*^^>  seeking  personal  judgment  alone  against  him  upon  the  first  two 

^^tes.    Watson  defended  on  the  groimd  that  the  purchase  of  the  land 

^^  in  fact  made  by  and  for  one  Emory  A.  Cobb,  and  that  the  deed  was 

^^e  to  and  the  notes  executed  by  him  (Watson)  as  the  depository  of 

the  title  for  Cobb,  and  that  the  agreement  of  all  parties  was  that  Watson 
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was  not  to  become  personally  bound  upon  the  notes.  Upon  this  defense, 
judgment  was  rendered  in  his  favor.  There  were  no  parties  to  this  pro- 
ceeding except  Fortescue  and  Watson.  Thereafter  and  subsequent  to  all 
of  the  transactions  before  stated,  except  the  assignment  from  the  Reli- 
ance Lumber  Company  to  Swilley,  Fortescue  indorsed  and  assigned  to 
E.  A.  Blount  the  two  notes  originally  retained  by  him,  and  also  executed 
to  Blount  a  conveyance  of  all  his  (Fortescue^s)  title  to  the  land  for 
which  the  notes  were  given. 

The  present  action  was  brought  by  Blount  December  10,  1898,  against 
Watson,  Cobb,  Douglass,  Swilley,  and  others.  In  the  amended  pleading 
on  which  the  last  trial  was  had,  he  stated  the  history  of  the  transactions 
and  offered  to  release  all  claim  upon  the  land  if  the  defendant  entitled 
thereto  would  pay  the  notes  held  by  him;  alleged  that  he  had  tendered  to 
Douglass  the  amount  paid  by  the  latter  at  the  sheriff's  sale,  and  that  he 
had  deposited  in  court  a  sum  suflBcient  to  pay  off  the  Swilley  judgment, 
which  he  tendered  to  defendants,  and  that  Douglass  had  asserted  against 
one  of  the  notes  the  defense  of  limitation.  He  prayed,  first,  that  he  be 
allowed  to  recover  the  land;  or,  if  that  relief  should  be  denied,  second, 
for  judgment  against  Watson  for  the  amount  of  his  two  notes  and  a  fore- 
closure of  his  lien  and  sale  of  the  land  and  the  application  of  the  pro- 
ceeds to  his  claim,  or  proportionally  to  such  claim  and  to  the  $452  note  ; 
or,  if  this  should  be  denied,  for  a  proportionate  division  of  the  land  be- 
tween him  and  the  defendants.  Watson  and  Cobb  made  no  defense; 
Douglass  pleaded  limitation  against  one  of  the  notes  sued  on,  set  up  his 
title  under  the  facts  stated,  and  pleaded  the  Nebraska  judgment  in 
favor  of  Watson  in  bar  of  any  recovery  on  the  notes.  He  denied  plain- 
tiff's right  to  rescind  the  original  sale  of  the  land  and  to  recover  it,  but 
did  not  offer  to  pay  the  notes  sued  on.  Swilley,  in  addition  to  pleading 
the  facts  upon  which  his  rights  under  the  $452  note  and  the  judgment 
thereon  depend,  attacked  the  sheriff's  sale  to  Douglass  and  sought  to 
have  it  set  aside  on  the  ground  that  Douglass  was  the  attorney  for  the 
Reliance  Lumber  Company  in  that  proceeding,  and  that  the  sale  was 
made  irregularly  and  for  a  grossly  inadequate  price. 

The  judgment  of  the  District  Court,  which  was  aflSrmed  by  the  Court 
of  Civil  Appeals,  set  aside  the  sale  to  Douglass,  requiring  the  return  to 
him  of  the  amount  of  his  bid  and  interest;  ordered  the  money  paid  in 
by  plaintiff  to  pay  the  balance  of  the  judgment  on  the  $452  note  to  be 
paid  to  Swilley,  and  adjudged  the  land  to  Blount. 

The  Court  of  Civil  Appeals  stated  meagerly  the  facts  bearing  npon 
Douglass'  purchase,  but  the  testimony  is  undisputed  and  proves  that 
Douglass  and  Jackson,  a  firm  of  attorneys,  represented  the  Reliance 
Lumber  Company  in  procuring  the  judgment  under  which  the  land  was 
sold,  and  after  the  land  had  been  advertised  for  sale,  Douglass  informed 
the  Reliance  Lxmiber  Company  of  the  fact  that  the  land  would  be  sold 
and  the  time  and  place,  advising  his  client  to  purchase  the  land;  but 
the  lumber 'company  declined  to  do  so  and  instructed  Douglass  not  to 
buy  the  land  for  it    He  then  stated  to  the  oflScers  of  the  company  that 
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f^  J^ould  buy  it  for  himself,  to  which  they  assented.     Swilley  was  de- 
li^^ftiit  in  the  execution  and  liable  for  the  amount  which  might  remain 
It  ^^d  after  the  subjection  of  the  land,  and  Douglass  informed  him  on 
^^  day  before  the  sale  that  it  would  occur,  stating  that  Douglass  in- 
tsuded  to  buy  the  land  as  his  client  declined  to  do  so.    Douglass  invited 
Swilley  to  join  him  in  the  purchase  of  the  land,  which  the  latter  de- 
clined to  do.    On  the  day  of  the  sale,  Swilley  was  present  and  did  not 
bid  upon  the  land  nor  offer  any  objection  to  the  sale  being  made  at  that 
time.     As  to  the  value  of  the  land,  Swilley  testified  that  he  was  afraid  to 
bid  upon  it  on  account  of  the  condition  of  the  title,  but  that  the  land 
was  "worth  on  the  day  of  sale  about  $2  per  acre  sold  in  the  usual  manner 
of  part  cash  and  the  balance  on  time.    He  states  that  at  the  time  there 
was  outstanding  incxmibrance  of  $2000,  besides  the  notes  held  by  Blount 
and  the  amount  of  the  judgment.     Swilley  says,  with  reference  to  the 
sale  axid  the  reason  why  there  were  no  other  bidders,  ^T  think  everyone 
else  felt  about  it  as  I  did  as  to  the  land  and  its  value  at  the  time  of 
the  sale.'' 

The  Court  of  Civil  Appeals  disposed  of  the  sale  to  Douglass  in  very 
few  -words,  but  we  gather  from  the  opinion  that  the  judgment  of  the  trial 
coort   was  aflSrmed  because  Douglass  was  attorney  for  plaintiflE  in  the 
™t,  holding  that  a  purchase  by  an  attorney,  with  the  consent  of  his 
client,  is  void  in  favor  of  the  defendant  in  the  execution.    We  assume, 
^f^,  that  the  court  sustained  the  judgment  of  the  District  Court;  setting 
Jfiide  the  sale  to  Douglass  upon  the  contention  presented  by  the  attorneys 
^^^  Swilley,  based  upon  McLaury  v.  Miller,  64  Texas,  384.    That  case 
J^  mainly  upon  Howell  v.  Baker,  4  Johnson's  Chancery,  118,  in  which 
thaiioellor  Kent  wrote  in  terms  severely  condemning  the  practice  of  an 
Jjtorn^y  buying  property  exposed  for  sale  under  process  controlled  by 
^-      That  eminent  chancellor  quoted  from  Hall  v.  Hallett,  1  Cox 
nancery,  134,  this  language :    "No  attorney  can  be  permitted  to  buy  in 
^^g8  in  a  course  of  litigation,  of  which  litigation  he  has  the  manage- 
^ent,     Tj^  ^g  policy  of  justice  will  not  endure.*'    The  chancellor  then 
•Otixxued  the  opinion  in  the  following  language:    *^ut  though  the  rule 
r^^alifying  trustees,  and  particularly  solicitors  and  attorneys,  from 
^^^^hasing  at  sales  brought  about  through  their  agency,  has  strong  pre- 
^^^iojis  to  be  applied  to  this  very  case,  I  do  not  perceive  it  to  be  in- 
th^^^^*  upon  me,  at  present,  to  decide  that  point.     The  purchase  by 
-  ^  ^^f endant  B.  was  made  under  special  circumstances,  which  are  sufB- 
cK^ ^*  of  themselves  (and  particularly  when  taken  in  connection  with  hi& 
Jr^^^Uster  as  attorney  to  the  execution)  to  constitute  him  a  trustee  for 
^  parties  whose  interests  were  concerned  in  the  sale.*'    The  following 
^^^^^ent  upon  that  opinion  by  Chief  Justice  Walworth  states  forcibly 
^^  fallacies  in  Chancellor  Kent^s  dicta :    ^T  consider  the  fact  that  the 
^^chase  was  made  by  the  attorney,  without  the  consent  and  against 
^e  interest  of  some  of  his  clients,  or  those  for  whose  benefit  he  is  sup- 
posed to  act  as  attorney,  as  important  in  this  case.    For  nothwithstand- 
ing  the  court,  in  Howell  v.  Baker,  4  Johnson's  Chancery  Eeports,  121^ 
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said  that  the  rule  disqualifying  solicitors  and  attorneys  from  purchas- 
ing at  sales  brought  about  by  their  agency^  had  strong  pretensions  to  be 
applied  to  the  case  of  an  application  by  the  defendant  in  an  execution  to 
set  aside  a  purchase  made  by  the  plaintiflPs  attorney,  the  late  chancellor 
intentionally  avoided  deciding  that  point,  though  it  was  directly  before 
him  in  that  suit.  I  think  the  doctrine  has  never  been  carried  to  that 
extent,  even  in  the  decisions  of  the  English  courts,  which  have  gone  the 
farthest  on  this  subject.  The  reasons  why  the  attorney  or  agent  is  not 
permitted  to  purchase  is  because  it  is  supposed  to  be  inconsistent  with 
the  duty  which  he  owes  to  those  for  whom  he  is  employed  to  act,  and 
from  the  relation  which  exists  between  the  agent  and  his  principal,  or 
between  the  attorney  and  his  client.  But  these  reasons  can  not  apply  to 
the  defendant  in  the  execution.  The  plaintiflPs  attorney  owes  no  allegi- 
ance to  the  defendant  and  is  under  no  obligation  of  duty  to  take  care  of 
his  interest;  neither  is  there  any  confidential  connection  existing  be- 
tween them.  There  can  be  no  doubt  of  the  right  of  a  plaintiflF  to  pur- 
chase on  his  own  execution.  And  I  think  there  can  be  as  little  doubt  of 
the  right  of  the  attorney  to  purchase  for  his  client,  with  his  assent,  or  to 
purchase  for  himself,  or  as  the  agent  of  a  third  person,  with  the  like 
permission."  Hawley  v.  Cramer,  4  Cowen,  733.  In  the  case  of  Howell 
V.  Baker,  the  chancellor  cites  the  following  three  cases:  Ex  parte 
James,  5  Vesey,  708;  Ex  parte  Hughes,  G  Vesey,  617,  and  Hall  v. 
Hallett,  1  Cox,  134.  Each  of  the  first  two  cases  involves  the  validity  of 
a  purchase  made  by  the  assignee  in  bankruptcy  and  his  attorney  of 
property  belonging  to  the  estate,  and  the  court  in  each  case  held  the  sale 
invalid.  No  court  in  this  countr}'  would  hesitate  to  make  the  same 
ruling  upon  a  like  state  of  facts.'  The  case  of  Hall  v.  Hallett  presented 
a  most  flagrant  fraud  perpetrated  upon  minors  by  their  guardian  and  his 
attorney,  by  which  they  acquired  the  estate  of  the  wards  through  a  pur- 
chase by  the  attorney.  The  proceeding  was  by  the  wards  against  the 
guardian  and  the  attorney  to  set  aside  the  sale  and  require  them  to  ac- 
count for  the  property  which  they  had  thus  fraudulently  misapplied. 
In  discussing  the  validity  of  an  assignment  made  by  the  guardian  to  his 
attorney  of  claims  belonging  to  the  wards'  estate  during  the  pendency  of 
the  guardianship,  the  court  used  the  language  quoted  by  Chancellor 
Kent :  "No  attorney  can  be  permitted  to  buy  in  things  in  a  course  of 
litigation,  of  which  litigation  he  has  the  management.  This  the  policy 
of  justice  will  not  endure."  This  language  had  no  reference  to  the 
rights  of  the  maker  of  the  note  assigned,  but  referred  alone  to  the  rela- 
tion that  the  guardian  and  attorney  bore  to  the  wards  themselves.  Much 
theorizing  has  been  based  upon  the  expression  of  Lord  Thurlow,  distort- 
ing it  into  the  assertion  of  a  trust  relation  between  an  attorney  and  the 
opposite  party  in  the  suit,  which,  we  think,  will  not  endure  careful  in- 
vestigation. 

Ijeisenring  v.  Black,  5  Watts,  304,  cited  in  McLaury  v.  Miller,  was  a 

suit  by  a  party  to  set  aside  a  sale  at  which  the  attorney  of  plaintiff  had 

.  purchased  the  property  for  the  exclusive  benefit  of  a  coplaintiflf  in  the 


Digitized  by  VjOOQ IC 


^^&]  Douglass  v.  Blount.  377 

^ji^^^tion ;  and  the  court  held  that  the  attorney's  obligation  to  each  of  his 

^1  ^^ts  was  equals  and  he  could  no  more  purchase  for  one  client  to  the  ex- 

1  ^ion  of  the  other  than  he  could  purchase  for  himself  in  fraud  of 

*^£i, — a  very  proper  and  just  decision,  not  at  all  in  point  in  the  case  now 

Uhder  discussion,  nor  does  it  support  the  decision  in  McLaury  v.  Miller. 

Howell's  Heirs  v.  McCreery's  Heirs  was  cited  by  Judge  Stayton.  In 
that  case,  an  attorney  of  the  plaintiff  in  the  writ  purchased  the  prop- 
erty for  himself  and  another  party.  The  defendant  in  the  writ  brought 
suit  to  recover  the  property  and  Judge  Bobertson  said :  ^*It  seems  to  us 
that  the  purchase  by  the  attorney  under  his  client's  execution  should  be 
deemed  to  have  been  invalid  and  voidable  for  the  following  reasons: 
(1 )  A  purchase  by  an  attorney  under  his  client's  execution  over  which 
he  had  control,  predisposes  a  chancellor  to  look  on  the  transaction  with  a 
peculiar  jealousy  and  scrutiny,  and  should  never  be  sustained  when  it 
was  for  a  grossly  inadequate  price  and  exhibits  a  semblance  of  unfair- 
ness. *'  The  court  then  proceeds  to  show,  that  the  price  was  grossly  in- 
adequate and  that  the  circumstances  proved  that  the  sale  was  unfairly 
niade.  As  usual  the  learned  judge  quoted  the  remark  of  Lord  Thurlow 
in  the  case  of  Hall  v.  Hallett,  but  did  not  apply  it  in  that  case. 

Blighfs  Heirs  v.  Tobin,  7  Monroe,  612,  involved  a  purchase  by  the 
attorney  of  the  plaintiff  in  the  writ,  and  the  court  set  the  sale  aside  upon 
the  ground  of  inadequacy  of  consideration  and  unfairness,  saying:  ^T^t 
has  been  held,  or  at  least  it  has  been  said  by  some  chancellors,  that  a 
purchase  by  counsel  in  such  circumstances  ought  not  to  be  permitted  to 
stand.  ♦  ♦  ♦  Bu^  without  approving  or  disapproving  these  authori- 
ty^ and  not  wishing  to  be  understood  that  we  go  the  whole  length  of 
this  doctrine,  all  the  use  we  shall  make  of  it  is  to  show  that  the  chancellor, 
^  he  does  not  carry  out  this  doctrine,  will  scrutinize  a  purchase  thus  made 
^y  <x>un8el  with  greater  strictness  than  he  would  a  purchase  made  by 
one  w}jQ  jm^  j^q  control  over  the  execution,  and  if  there  be  circumstances 
^^  &iX)unds  to  make  such  purchaser  a  trustee,  it  will  be  done,  securing 
^itn  all  the  money  which  he  may  have  paid.'^ 

^J^e  honorable  court  then  proceeded  to  show  that  the  sale  in  that  case 
^^®  for  a  grossly  inadequate  price  and  under  circiunstances  which  would 
^^,?^^*Hnt  any  court  of  equity  in  setting  the  sale  aside. 

'^^rper  v.  Perry,  28  Iowa,  58,  was  a  suit  by  a  party  to  set  aside  a 
v^^'^Viase  made  by  plaintiff's  attorney  of  the  property  of  the  client,  in 
, .  ^S^tion  at  the  time,  without  the  faiowledge  of  the  client  and  against 
^^  interest.    The  case  is  not  in  point. 

.    ^ackay  v.  Martin,  26  Texas,  62,  was  decided  by  the  three  eminent 

^^ges  who  formed  the  first  Supreme  Court  of  our  Stete  and  the  opinion 

^?*  delivered  by  Justice  Wheeler,  in  which  he  quoted  from  Chancellor 

^^^t,  as  did  Judge  Stayton  in  McLaury  v.  Miller,  and,  like  Chancellor 

^^t.  Judge  Wheeler  based  the  decision  upon  gross  inadequacy  of  price 

P^id  and  the  unfairness  in  the  sale. 

The  authorities  cited  by  Judge  Stayton  do  not  sustain  the  contention 

in  this  case,  and,  upon  a  careful  consideration  of  the  case  of  McLaury  v. 
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Miller,  it  will  be  found  that  the  eminent  jurist  who  wrote  the  opinion 
followed  the  example  of  the  chancellors  in  quoting  the  general  language 
of  criticism  upon  the  practice  of  attorneys  buying  at  sales  under  writs, 
controlled  by  them,  but  decided  the  case  upon  the  ground  that  the  price 
was  inadequate  and  the  circumstances  sufficient  to  justify  the  court  in 
setting  the  sale  aside.  The  judgment  in  that  case  does  not  rest  upon 
the  proposition  that  the  sale  was  void  because  the  purchaser  was  the- 
attorney  of  the  plaintiflF  in  the  writ.  The  judgment  in  McLaury  v.  Mil- 
ler was  put  upon  this  ground :  ^The  inadequacy  of  price  in  this  case  is- 
manifest,  and  it  has  been  said  in  many  cases  where  this  is  true  that  slight 
additional  circxmistances  will  justify  the  inference  that  in  a  legal  sense 
the  sale  is  fraudulent.  The  circumstances  in  this  case  we  deem  suf- 
ficient.'' 

We  have  gone  thoroughly  into  the  examination  of  all  the  cases  cited 
by  Judge  Stayton  in  McLaury  v.  Miller,  have  examined  all  authorities, 
that  we  have  been  able  to  find  bearing  upon  this  question,  and  we  have 
f oimd  no  case  in  which,  at  the  instance  of  the  defendant,  it  has  been  held 
that  a  sale  of  land  under  judicial  process  was  void  because  the  purchaser 
was  attorney  for  the  plaintiflF  in  a  writ,  unless  the  circumstances  im- 
peached the  fairness  of  the  transaction.  It  is  a  well  settled  rule  of  law 
that  an  attorney  can  not,  for  himself,  buy  property  exposed  to  sale  by 
process  under  his  control  without  the  consent  of  his  client,  unless  he  bids- 
sufficient  amount  to  discharge  the  judgment  debt.  This  rule  has  been 
rigidly  enforced  by  the  courts  and  should  not  be  relaxed,  for  the  delicate 
relation  of  trust  between  attorney  and  client  should  not  be  imperiled  by 
the  intrusion  of  the  selfish  interest  of  the  trustee. 

The  authorities  justify  the  conclusion  that  when  an  attorney  purchases, 
property  at  a  sale  under  process  controlled  by  him,  without  circum- 
stances impeaching  the  fairness  of  the  transaction,  and  when  the  61ient 
consents  to  the  purchase,  or  the  attorney  bids  sufficient  at  the  sale  to  dis- 
charge the  judgment,  such  sale  will  be  held  good  against  any  claim  of 
the  defendant  in  the  writ.  LeConte  v.  Irwin,  19  S.  C,  559 ;  Cavender  v* 
Heirs  of  Smith,  1  Clark  (Iowa),  306;  Grayson  v.  Weddle,  63  Mo.,  639- 
Hess  V.  Voss,  52  111.,  481;  Relf  Syndic  v.  Ives,  10  La.,  689;  Hyams  v. 
Hemdon,  36  La.  Ann.,  879. 

In  LeConte  v.  Irwin,  above  cited,  the  court  said :  *^e  do  not  see  why 
the  attorney  of  the  plaintiflf,  after  judgment  rendered  and  entered,  may 
not  be  a  bona  fide  bidder  at  a  judicial  sale  fairly  conducted,  as  well  as. 
any  other  person.  He  has  no  duty  to  perform  that  is  inconsistent  with 
the  character  of  purchaser.  The  law  looks  with  jealousy  upon  contracts^ 
between  an  attorney  and  his  client  to  the  disadvantage  of  the  latter,  but 
here  there  was  no  contract  with  the  client.  Miles  v.  Ervin,  1  McC.  Ch, 
524.  The  complaint  is  not  made  by  the  client  plaintiflf  but  by  the  defend- 
ant. The  interests  of  defendants  in  general  require  that  everybody  may 
bid.  If  the  plaintiflP^s  attorney  is  forbidden  to  bid,  the  defendant  is. 
thereby  injured  by  the  decrease  in  competition.  If  an  attorney  com- 
plies with  his  bid,  or  procures  another  to  do  it  by  payment  out  of  his  own 
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txmdB,  on  what  grounds  is  it  less  a  bona  fide  bid  than  if  made  by  some 
other  person  ?**  We  think  the  court  of  South  Carolina  correctly  puts 
the  matter  upon  the  ground  that  there  is  no  relation  of  confidence  or  trust 
between  the  attorney  of  the  plaintiff  and  the  opposite  party.  The  truth 
is,  and  must  be  so  recognized  by  every  lawyer,  that  of  all  people,  the  law- 
yer has  least  confidential  relations  with  the  party  against  whom  he  is  con- 
ducting litigation.  In  the  nature  of  things,  they  deal  at  arms  length. 
There  is  no  relation  of  contract  between  them;  on  the  contrary,  the  at- 
torney is  under  contract  with  his  client  to  prosecute  the  claim  of  his 
client  against  the  opposing  party  with  the  purpose  of  securing  for  his 
client  all  that  the  law  and  the  evidence  will  justify  in  fairness  and  hon- 
orable dealing,  and  it  would  be  placing  an  attorney  in  an  exceedingly 
awkward  position  to  say  that  he  was  under  obligation  to  his  client  to 
press  a  claim  to  collection  on  the  best  terms  consistent  with  right,  and  at 
the  same  time  hold  him  obligated  by  some  imaginary  trust  relation  be- 
tween him  and  the  defendant  to  make  the  property  exposed  to  sale  bring 
the  entire  amount  of  his  clients  debt.  The  statement  of  the  proposi- 
tion shows  the  absurdity  and  the  unsoundness  of  the  position  which  as- 
serts a  purchase  by  the  attorney  under  such  circumstances  to  be  void 
^pon  th^  ground  that  he  occupies  a  trust  relation  to  the  opposite  party. 
^  'W'as  said  by  the  court  of  South  Carolina,  it  is  to  the  interest  of  both 
Parties  to  the  execution  that  everybody  should  bid,  and  if  a  rule  is 
^^pted  by  which  the  attorney  of  the  plaintiff  would  be  disqualified  as 
*  bidder,  the  defendant  would  be  thereby  deprived  of  the  benefit  of  such 
Wdding.  We  can  find  no  sound  reason  of  public  policy  upon  which  to 
»>ase  such  restriction  and  no  authority  to  sustain  it. 

The  relation  that  attorneys  occupy  towards  their  clients  is  of  a  very 
^^Hca.te  character,  in  the  highest  degree  confidential,  and  demands  of 
^^  a.t:tomey  the  utmost  good  faith  and  that  he  refrain  from  "the  appear- 
^^^  of  evil"  in  the  conduct  of  his  client's  business.  Self-interest  must 
^^^  b^  allowed  to  modify  the  zeal  of  an  attorney  nor  corrupt  his  loyalty 
^  ^is  client.  Xo  lawyer  is  justifiable  in  acting  unfairly  towards  the  op- 
J^it^  party,  either  in  the  interest  of  his  client  or  himself,  and  slight  cir- 
^^^^^^^^^"tances  tending  to  prove  conduct  by  an  attorney  which  has  prevented 
P^p^xty  exposed  to  sale  under  his  direction  from  bringing  a  fair  price 
^^^Ht,  at  the  instance  of  either  party,  to  be  held  suflScient  to  set  the  sale 
??^^^*  This  is  really  the  rule  announced  in  McLaury  v.  Miller.  We  be- 
^^^  the  rule  contended  for  would  embarrass  the  enforcement  of  judg- 
^^"ts,  complicate  the  relations  between  clients  and  attorneys,  and  the 
^^^8  of  attorneys  to  the  opposing  parties,  resulting  in  no  substantial 
^^fit.  We  therefore  conclude  that  the  District  Court  erred  in  setting 
^^4^  the  sale  made  to  Douglas. 

Tlie  most  important  and  most  difficult  question  in  this  case  arises  out 

^^  the  holding  by  the  Court  of  Civil  Appeals  that  Blount  had  a  right  to 

^f^cover  the  land  in  question  because  Douglass  interposed  a  plea  of  the 

statute  of  limitation  against  the  notes  sued  upon,  they  being  for  a  part 

of  the  purchase  money  of  the  land.     If  Blount  held  all  of  the  notes  given 
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for  the  purchase  money  of  the  land  and  no  foreclosure  had  occurred,  he 
would  have  the  right,  upon  the  interposition  of  the  plea  of  limitation, 
to  rescind  the  contract  of  sale  and  recover  the  liliid,  for,  being  the  owner 
of  all  of  the  purchase  money  notes  and  of  the  legal  title,  he  would  be  in  a 
position  to  rescind  the  contract  in  whole  by  surrendering  all  of  the 
notes  and  placing  the  vendee  in  the  position  he  was  before  the  contract 
was  made.  When,  however,  Fortescue  assigned  one  of  the  notes  to  Swil- 
ley,  he  put  it  out  of  his  power  to  rescind  the  whole  contract ;  therefore 
his  right  of  rescission  ceased  to  exist,  and  having  no  right  of  rescission 
himself  at  the  time  he  conveyed  to  Blount,  he  could  pass  no  greater  right 
than  he  possessed.  The  legal  title,  as  it  is  termed,  and  the  purchase 
money  notes  being  once  separated  and  held  by  different  people,  the  right 
of  rescission  ceased  for  the  time  being;  but  upon  the  legal  title  and  all 
of  the  purchase  money  notes  being  again  united  in  the  same  person,  the 
right  of  rescission  would  be  revived.  White  v.  Cole,  87  Texas,  500.  But 
in  that  case  no  foreclosure  had  occurred,  and  the  legal  title  was  volun- 
tarily conveyed  to  the  holder  of  the  note. 

After  he  assigned  the  note,  Fortescue  held  the  legal  title  in  trust  to  se- 
oure  the  pajrment  of  the  notes  retained  by  himself  and  the  one  assigned. 
The  legal  title  in  Fortescue  amounted  simply  to  a  trust  and  he  could  not 
so  dispose  of  the  legal  title  as  to  impair  the  lien  of  the  note  he  had  trans- 
ferred. Loan  Co.  v.  Beckley,  93  Texas,  272;  Russell  v.  Kirkbride,  62 
Texas,  457.  The  title  which  remained  in  Fortescue  was  not  the  subject 
of  sale  under  execution.  Willis  v.  Somerville,  22  S.  W.  Rep.,  781.  Ap- 
plication for  writ  of  error  presenting  this  question  alone  was  refused. 
The  reserved  title  could  not  have  been  conveyed  to  Fortescue  to  the  preju- 
dice of  the  holder  of  the  notes  for  the  purchase  money.  It  was  not  such 
an  interest  in  the  land  as  would  pass  by  devise  of  lands.  Summerhill  v. 
Hanner,  72  Texas,  228.  If  the  vendor  had  parted  with  all  the  notes,  he 
would  not  have  been  a  necessary  party  to  a  foreclosure,  but  the  title 
would  be  perfected  upon  foreclosure  and  sale  at  the  suit  of  the  assignee 
of  the  notes.  McCamly  v.  Waterhouse,  80  Texas,  341.  It  is  apparent, 
then,  that  the  legal  title  that  remained  with  Fortescue  after  the  assign- 
ment of  one  note  to  Swilley  was  not  a  property  right  in  the  land  that 
could  be  incumbered  by  the  transferred  note. 

By  the  transfer  of  one  of  the  purchase  money  notes  to  Swilley,  the 
lien  upon  the  land  passed  to  the  assignee  in  the  proportion  that  the  as- 
signed note  bore  to  the  whole  debt  secured  upon  the  land,  and  he  was, 
by  the  transfer  and  delivery  of  the  note,  empowered  to  foreclose  upon  the 
land  to  the  extent  of  his  lien.  9  Enc.  of  PI.  and  Pr.,  270c;  Lynch  v. 
Elkes,  21  Texas,  229 ;  Pugh  v.  Holt,  27  Miss.,  461 ;  Cain  v.  Hanna,  63 
Ind.,  411 ;  Goodall  v.  Mopley,  45  Ind.,  358.  The  foreclosure  by  the  lum- 
ber company  of  the  note  assigned  to  Swilley  did  not  affect  the  rights  of 
Fortescue,  who  was  not  made  a  party,  but,  by  his  purchase,  Douglass  ac- 
quired the  title  of  Cobb,  the  original  vendee,  and  the  interest  that  the 
lumber  company  had  in  the  land,  which  gave  Douglass  title  to  so  much 
as  the  foreclosed  lien  represented.    Pugh  v.  Holt,  27  Miss.,  461 ;  Thomp- 
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son  V.  Robinson  93  Texas,  170;  Foster  v.  Powers,  64  Texas,  250;  Dean  v. 
Hudson,  1  Posey  U.  C,  371.  Douglass  held  the  land  under  his  purchase 
^^bject  to  the  lien  of  the  outstanding  notes  in  the  hands  of  Fortescue. 

While  Fortescue  held  all  of  the  notes,  he  had  the  right,  upon  the 
J  *^h  of  the  contract  or  the  repudiation  of  it  by  the  vendee,  to  claim  the 
j^d  or  to  demand  the  money  and  foreclose  the  lien  of  the  notes  upon  the 
^T^^;  but  he  had  not  the  right,  at  the  same  time,  to  claim  both  the  land 
tjj     ^^^  money.    Gardener  v.  GriflSths,  93  Texas,  355.    A  fo'reclosure  of 
yff^otes  and  a  sale  of  a  part  of  the  land  by  Fortescue  would  have  af- 
^^ed  the  contract  as  to  the  whole  of  the  land  and  he  could  not  after- 
Wdrds  recover  that  portion  which  he  had  not  sold.  Gardener  v.  GriflSths,. 
supra.    Having  assigned  one  of  the  notes  and  a  part  of  the  land  to  Swil- 
^^y,  the  right  to  demand  the  money  upon  that  note  and  to  foreclose  and 
enforce  the  payment  of  it  by  the  sale  of  the  land  passed  by  the  assign- 
ment.    Whitehead  v.  Fisher,  64  Texas,  639.     Certainly  it  could  not  be 
that  Fortescue  had  the  right  to  reclaim  the  land,  and,  at  the  same  time, 
the  assignee  could  demand  the  money.     It  follows  that  when  the  lum- 
ber company  exercised  the  privilege  of  foreclosing  it  was  an  election  to 
proceed  against  the  land,  and  placed  it  beyond  the  power  of  Fortescue 
or  the  lumber  company  to  rescind  the  sale  to  Cobb,  while  the  sale  under 
^e  foreclosure  judgment  remained  in  force. 

It  is  manifest  that  the  right  of  Blount  to  rescind  depends  upon  his 
"Sht  to  redeem  the  land  from  the  sale  made  under  the  judgment  of  the 
lumber  company,  by  which  he  could  acquire  the  note  foreclosed.  Admit- 
^^y  for  the  sake  of  the  argument,  that  redemption  would  restore  the 
"&ht  of  rescission,  it  is  certainly  true  that  if  he  can  not  redeem,  his  right 
^  claim  the  land  can  not  be  revived  and  asserted  in  this  case. 

Ill    his  work  on  Equity  Jurisprudence,  section  1220,  Mr.  Pomeroy 
^ys  :     "Any  person  who  holds  a  legal  estate  in  the  mortgaged  premises, 
^^  i*i    any  part  thereof,  derived  through,  under,  or  in  privity  with  the 
Jf^^'tgagor,  and  any  person  holding  either  a  legal  or  equitable  lien  on 
p  Px^mises,  or  any  part  thereof,  under  or  in  privity  with  the  mortgag- 
J^^  Estate,  may  also  in  like  manner  redeem  from  the  prior  mortgage.*' 
^^  Wlitehead  v.  Fisher,  64  Texas,  639,  this  court  held  that  the  holder 
^  oix^  of  a  series  of  purchase  money  notes  might  redeem  the  land  from  a 
^    ixiade  under  a  judgment  and  foreclosure,  to  which  he  was  not  a 
^^^>  upon  another  note  of  the  same  series,  which  had  been  transferred 
^  ^   a  right  of  prior  payment,  because  the  holder  of  the  postponed  note 
.      iti  the  attitude  of  a  subsequent  mortgagee.    Under  the  facts,  the  as- 
^Sttttigjj^  of  the  note  by  Fortescue  to  Swilley  gave  no  priority  of  right 
1.^^  those  retained;  the  holders  of  the  several  notes  occupied  the  rela- 
^^^  of  equal  lienholders  under  the  same  mortgage.     Salmon  v.  Downs, 
Y  't'exas,  243;  Wooters  v.  Hollingsworth,  58  Texas,  371:  McMichael  v. 
'^^^is,  78  Texas,  672.     Fortescue  having  voluntarily  parted  with  the 
^glrvt  to  reclaim  the  land,  he  and  Swilley  held  the  notes  as  if  the  lien  had 
liever  been  reserved  in  the  face  of  the  deed  or  the  notes ;  each  might  fore- 
close the  lien  of  his  note  or  notes.     Accepting  the  rule  laid  down  in  tlie 


Digitized  by  VjOOQ IC 


382  95  Texas  Reports.  lApril, 

case  of  Whitehead  v.  Fisher  as  the  established  law  in  this  State,  Blount 
does  not  come  within  its  terms,  because  the  notes  which  he  holds  were 
never  subordinate  in  any  way  to  the  lien  of  the  note  foreclosed  by  the 
lumber  company,  nor  did  the  foreclosure  and  sale  under  that  note  in  any 
manner  impair  the  rights  of  Fortescue.  He  had  the  same  right  to  fore- 
close upon  the  land  that  existed  before  the  foreclosure  by  the  lumber 
company,  by  which  he  can  secure  his  proportionate  part  of  the  value  of 
the  land. 

It  may  be  contended,  however,  that,  as  the  legal  title  remained  in 
Fortescue  and  was  assigned  to  Blount,  the  note  transferred  to  and  fore- 
closed by  the  lumber  company  held  a  lien  upon  that  legal  title,  and  the 
foreclosure  terminated  the  right  to  rescind.  The  fact  that  the  note  held 
a  lien  upon  the  land  to  which  the  legal  title  attached  does  not  give  the 
right  of  redemption,  because  the  notes  which  Fortescue  owned  at  the 
time  of  the  foreclosure  held  an  equal  lien  with  the  note  foreclosed  and 
there  was  no  superiority  of  the  lien  foreclosed  over  that  which  Blount 
now  asserts.  The  term  ^^egal  title,**  as  applied  to  that  which  was  re- 
served to  the  vendor  by  the  sale,  is  misleading  unless  it  be  understood 
with  the  qualification  that  it  is  not  a  property  right  in  the  land,  but 
simply  a  trust  which  existed  in  Fortescue  for  the  benefit  of  himself  and 
of  the  owner  of  the  foreclosed  note  equally.  This  trust  was  of  a  very  pe- 
culiar nature,  for  while  the  title  was  held  for  the  benefit  of  the  assignee 
of  the  note,  the  lumber  company  could  not  have  forced  Fortescue  to  con- 
vey that  title  to  it  to  enable  it  to  enforce  its  own  debt,  nor  could  it  have 
compelled  him  to  assert  the  legal  title  in  its  behalf.  Loan  Co.  v.  Beck- 
ley,  93  Texas,  267.  The  object  of  redemption  in  this  case  woxdd  be  to 
acquire  the  debt  foreclosed  so  that  the  right  to  reclaim  the  land  might 
be  asserted.  If  the  owner  of  the  assigned  note  could  not  compel  the  trus- 
tee to  execute  the  trust  and  assert  the  title  in  execution  of  the  trust,  then 
by  what  rule  of  right  can  it  be  held  that  the  trustee  could  compel  the  ben- 
eficiary to  assign  and  transfer  its  debt  to  him  for  his  own  bcaiefit? 

The  foreclosure  by  the  lumber  company  did  not  destroy  the  right  of 
rescission  in  Fortescue,  for  he  parted  with  that  when  he  assigned  one  of 
the  notes,  and  the  enforcement  of  the  lien  made  the  assertion  of  the  re- 
served title  impossible. 

The  scope  of  the  doctrine  that  the  vendor  under  a  deed  reserving  a  lien 
may  reclaim  the  land  if  the  purchase  money  be  not  paid  would  be  greatly 
extended  if  it  should  be  held  that  Blount,  under  the  facts  of  this  case, 
has  the  right  to  set  aside  the  judgment  foreclosing  the  lien  in  favor  of 
the  lumber  company  and  sale  thereunder,  thereby  annulling  the  elec- 
tion made  by  Fortescue  in  transferring  the  note  and  by  the  assignee  in 
foreclosing  and  selling  the  land.  Such  ruling  would  disregard  the  rights 
of  Douglass,  acquired  when  the  rights  of  rescission  had  been  voluntarily 
abandoned  by  the  original  vendor.  Bedemption  by  Blount  would  impose 
upon  Douglass  the  burden  of  paying  the  entire  judgment  under  which  he 
purchased  the  land  as  well  as  the  notes  held  by  Blount  himself,  or  to  sur- 
render his  right  acquired  from  the  original  vendee  and  from  the  assignee 
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-of  the  note  and  receive  alone  that  which  he  had  paid.  It  would  be  no 
less  just  to  apply  this  doctrine  to  a  case  in  which  the  vendor's  lien  exists 
without  special  reservation,  but  our  courts  have  held  that  the  holders  of 
«Tich  notes  have  no  remedy  but  to  enforce  the  debt. 

Bbnnt  has  not  the  right  to  redeem  the  land ;  therefore  he  can  not  re- 
<X)Yer  it  in  this  suit,  but  must  rely  upon  his  notes  as  if  the  lien  had  not 
been  expressly  reserved. 

It  is  ordered  that  the  judgments  of  the  District  Court  and  Court  of 
Civil  Appeals  be  reversed,  and  that  this  cause  be  remanded  to  the  Dis- 
trict Court  of  Liberty  County  with  instructions  to  try  the  case  upon  the 
flnit  of  Blount  to  recover  upon  the  vendor's  lien  notes  and  to  foreclose  the 
vendor's  lien.    Swilley  having  no  interest  in  the  notes  sought  to  be  fore- 
dosed  nor  in  the  land  is  therefore  not  entitled  to  participate  in  the  pro- 
<»edg  of  the  sale  of  the  land.    If  Blount  shall  recover  upon  one  or  upon 
ioih  notes,  and  the  lien  of  such  note  or  notes  be  established,  thto  the 
<^nrt  should  foreclose  the  lien  and  order  the  land  to  be  sold  as  under 
execution,  the  proceeds  to  be  distributed  as  follows:      1.    To  the  pay- 
inent  of  the  costs  of  the  suit  and  the  cost  of  sale  and  collecting  the 
money  (which  is  not  intended  to  direct  the  disposition  of  the  cost  be- 
^een  the  parties).    2.    The  balance  of  the  proceeds  of  the  sale  of  the 
land  should  be  divided  between  Blount  and  Douglass  in  the  following 
^iianner:    The  principal  of  the  note  or  notes  foreclosed  in  this  suit  shall 
^  taken  to  represent  the  interest  of  Blount,  and  the  principal  of  the 
^^<^  heretofore  foreclosed  under  which  Douglass  purchased  shall  repre- 
^^t  the  interest  of  Douglass,  and  the  proceeds  of  the  sale  of  the  land 
^uld  be  divided  between  the  two  in  the  ratio  that  these  sums  bear  to 
**ch  other.    It  is  ordered  that  Douglass  recover  of  Blount  and  Swilley 
^  costs  of  the  Court  of  Civil  Appeals  and  of  this  court. 

Reversed  and  remanded. 

DISSENTING  OPINION. 

^^LLIAMS.  Associate  Justice. — 'The  opinion  of  the  court,  as  un- 

^^J^tood  by  the  writer,  holds  that,  as  the  effect  of  the  assignment  of  one 

^^  the  purchase  money  notes  by  Fortescue  to  Swilley  and  by  him  to  the 

l^ber  company,  the  suit  and  judgment  of  foreclosure  upon  it  by  that 

^'^Pany  and  the  purchase  by  Douglass  under  such  judgment,  the  legal 

"tie  ^hich  remained  in  Fortescue  when  the  original  sale  was  made  was 

^t  o fl  and  determined;  and,  as  a  consequence,  that  Douglass,  while  re- 

^^^  to  pay  the  other  notes  and  pleading  limitation  against  one  of 

.  ^,  may  hold  the  land  subject  alone  to  the  lien  securing  the  note  which 

^  ^ot  barred.    Not  being  able  to  assent  to  this  view  of  the  law  of  the 

^^  or  to  the  result  to  which  it  leads,  the  writer  regards  the  question 

^  of  suflBcient  importance  to  justify  a  statement  of  the  reasons  for  his 


That  the  original  contract  of  sale  was  executory  in  form  and  left  in  the 
rendor,  Fortescue,  the  legal  title,  with  the  consequent  right,  upon  refusal 
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of  the  vendee  to  pay  the  purchase  money  to  rescind  and  reclaim  the 
land  as  a  means  of  enforcing  his  rights  against  the  defaulting  purchaser^ 
is  nowhere  disputed.  The  opinion  of  the  majority  is  not  understood  as 
holding  that  the  assignment  of  one  of  the  notes  at  once  put  the  matter 
in  such  an  attitude  as  to  forever  extinguish  this  right,  or  that  under  no 
circumstances  could  the  holder  of  the  legal  title  afterwards  exercise  it  in 
case  it  became  necessary  for  his  protection.  That  such  was  not  the  ef- 
fect of  the  assignment  alone  is  put  beyond  question  by  former  decisions 
of  this  court. 

In  White  v.  Cole,  87  Texas,  500,  a  sale  of  land  was  made,  the  vendee, 
for  the  purchase  money,  paying  $1000  cash,  assuming  two  notes  owed 
by  the  vendor  to  a  third  party,  and  giving  to  the  vendor  a  note  for  $1000, 
the  deed  reserving  a  lien  to  secure  purchase  money.  This  note  was  as- 
signed by  the  vendor  to  Mrs.  White,  and,  after  it  became  barred  by  limi- 
tation, the  vendor  also  conveyed  to  her  all  his  right,  title,  and  interest  in 
the  land,  Cole,  the  purchaser,  having  previously  paid  the  assumed  notes. 
It  was  held  that  the  right  to  rescind,  upon  the  purchaser  refusing  to  pay 
the  $1000  note  and  pleading  limitation  against  it  still  existed,  and  that 
Mrs.  White,  holding  both  the  note  and  the  legal  title,  could  recover  the 
land.  It  will  be  noted  that  part  of  the  claim  for  purchase  money  was  first 
assigned  to  the  party  whose  notes  were  assumed  by  the  purchaser,  and 
part  was  retained  by  the  vendor  and  afterwards  assigned  to  Mrs.  White. 
The  necessary  meaning  of  this  decision,  therefore,  is  that  assignment  of 
all  or  parts  of  the  claim  for  impaid  purchase  money,  even  to  different 
persons,  does  not  constitute  such  a  final  and  irrevocable  affirmance  of  the 
sale  as  to  destroy  forever  the  power  of  the  vendor  or  of  a  holder  of  the 
unpaid  notes  and  of  the  legal  title,  to  assert  it,  whenever,  by  the  refusal 
of  the  purchaser  to  pay  the  purchase  money,  it  is  made  essential  to  the 
protection  of  those  entitled  to  look  to  the  land  for  enforcement  of  their 
rights. 

In  Crafts  v.  Daugherty,  69  Texas,  477,  a  decision  quite  as  pertinent  to 
the  present  discussion  was  made.  There  was  a  sale  of  land  for  $1500, 
$200  cash  and  the  balance  on  time.  To  secure  such  balance  the  pur- 
chaser, at  the  time  he  received  his  deed,  executed  to  the  vendor  a  mort- 
gage with  power  of  sale,  thus  making  the  contract  executory.  He  paid  all 
but  $600  and  gave  a  note  for  that  isum  and  a  new  mortgage  in  lieu  of  the 
first  one  to  secure  it.  The  vendor  assigned  the  note  to  a  third  party  and 
afterwards  caused  a  sale  imder  the  mortgage  to  be  made  for  the  benefit 
of  the  assignee,  and  the  latter  purchased  the  land  at  such  sale.  The  ven- 
dor then  executed  to  the  assignee  a  conveyance  of  the  land.  In  a  contest 
between  the  original  purchaser  and  the  assignee  of  the  note,  it  was  held 
that  the  sale  under  the  mortgage  was  void,  for  reasons  unimportant 
here,  and  that  the  purchase  thereat  by  such  assignee  passed  no  right; 
but  that  the  conveyance  from  the  original  vendor  to  the  assignee  vested 
in  him  the  legal  title  which  had  always  remained  in  the  vendor  and 
which  could  only  be  defeated  by  the  original  vendee  by  payment  of  un- 
paid purchase  money. 
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These  decisions  lead  to  the  proposition  that  when  all  of  the  purchase 
money  notes  and  the  legal  title  are  held  by  the  same  person,  and  the  ven- 
dee refuses  to  pay  the  purchase  money,  such  holder  still  has  the  right  of 
rescission,  notwithstanding  the  fact  that  the  ownership  of  the  notes  and 
of  the  l^;al  title  may  have  been  previously  separated  and  vested  in  dif- 
ferent persons.  The  opinion  of  the  majority  of  the  court  so  holds,  but 
states  tiie  doctrine  to  be  that  the  assignment  of  one  of  the  notes  puts  it 
beyond  the  power  of  the  vendor  to  reclaim  the  land ;  but  that  if  he  reac- 
quires the  assigned  note  or  conveys  the  legal  title  to  the  holder  of  it,  the 
right  is  revived.  It  seems  obvious  to  the  writer  that  if  this  jight  or 
title  ever  passes  for  a  moment  from  the  vendor,  a  resulting  right  at  once 
vests  in  the  vendee,  for  these  two  are  the  only  ones  who  have  any  character 
of  title.  That  which  remains  in  the  vendor  is  undoubtedly  a  species, 
and  an  important  species,  of  title.  If  it  passes  from  him  it  vests  in  some 
other  person  and  that  other  person  must  be  the  only  one,  besides  the 
vendor,  having  any  character  of  title,  the  purchaser.  That  it  does  not 
vest  in  the  assignee  of  the  note  by  the  assignment  thereof,  numerous  de- 
cisions hold.  If  it  has  once  passed  from  the  vendor,  his  subsequent  con- 
veyance to  the  assignee  can  not  invest  him  with  it,  nor  could  a  reacquisi- 
tion  by  the  vendor  of  the  note  restore  it  to  him,  for  the  plain  reason  that 
in  neither  instance  would  it  be  in  the  person  undertaking  to  convey. 
The  truth  is  that  it  is  always  in  the  vendor  until  the  vendee  has  per- 
formed the  condition  upon  which  it  is  to  vest  in  him,  or  until  the  ven- 
dor has  conveyed  it,  or  until  he  has  in  some  way  finally  estopped  himself 
from  asserting  it.  The  ways  in  which  he  may  estop  himself  are  discussed 
in  Gardener  v.  GriiBBths,  93  Texas,  355.  It  is  undoubtedly  true  that  cer- 
tain conditions  must  exist  to  entitle  its  holder  to  assert  and  enforce  it, 
but  this  by  no  means  proves  that  it  has  ever  passed  from  him  or  ceased  to 
exist  It  is  also  true  that  by  the  assignment  of  a  part  of  his  claim  for 
the  purchase  money,  the  vendor  imposes  certain  limitations  on  his  right 
to  assert  his  l^al  title  by  rescinding  and  taking  back  the  land,  and  the 
extent  of  these  limitations  is  one  of  the  principal  questions  in  this  case. 

Neither  Fortescue  nor  Blount  ever  reacquired  the  assigned  note,  but 
in  this  action  Blount  proposed  and  was  permitted  to  do  that  which,  in 
the  judgment  of  the  writer,  he  had  the  absolute  right  to  do,  and  which, 
for  all  the  purposes  of  the  case,  was  eqmvalent  to  such  a  reacquisition, 
viz.,  to  pay  the  note  to  those  entitled  to  receive  the  money  upon  it  and 
thus  to  disincumber  his  title  and  make  perfect  his  right  against  the  pur- 
chaser refusing  to  pay  the  purchase  money. 

In  order  to  sustain  this  proposition,  it  is  important  to  ascertain  defi- 
iiitely  the  attitudes  and  rights  of  each  of  the  parties  as  they  existed  af- 
ter Ihe  assignment  of  the  note  to  Swilley,  and  this  may  be  sufficiently 
done  from  the  decisions  of  this  court. 

The  vendee  acquired  no  new  rights.  The  contract  of  sale  remained 
executory,  and  under  it  he  could  only  acquire  title  by  payment  of  all  the 
^tes.  The  rights  acquired  by  the  assignee  of  the  note  were  subtracted 
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wholly  from  those  which  resulted  to  the  vendor  from  the  contract  of  sale 
and  added  nothing  to  those  of  the  vendee.  White  v.  Cole,  Crafts  v. 
Daugherty,  supra ;  Russell  v.  Eirkbride,  62  Texas,  456.  It  is  true  that, 
in  any  rescission  by  the  vendor,  he  would  have  to  protect  the  vendee 
against  the  assigned  note,  but,  as  will  appear  further  on,  such  protection 
would  result  from  the  only  exercise  the'  vendor  could  make  of  his  right 
of  rescission. 

The  assignee  of  the  note  obtained  by  the  transfer  the  right  to  collect 
the  amount  of  it,  and,  as  security,  a  lien  on  the  land  coequal  with  that 
of  the  vendor,  securing  the  notes  retained  by  him.  It  is  unnecessary 
here  to  consider  any  question  of  priority  of  lien,  as  this  opinion  does  not 
depend  on  any  such  question.  That  such  was  the  extent  of  the  right  of 
the  assignee  is  established  by  the  decisions  of  this  court.  Russell  v.  Kirk- 
bride,  supra;  Stephens  v.  Matthews,  69  Texas,  341;  Loan  Co.  v.  Beekley, 
93  Texas,  273. 

From  this  statement  of  the  rights  of  the  vendee  and  of  the  assignee,  it 
is  obvious  that,  as  the  vendor  by  his  assignment  of  one  of  the  notes 
passed  none  of  his  original  rights  to  the  vendee,  they  remained  after 
such  assignment  the  same  as  they  were  before,  except  as  they  were  dimin- 
ished by  those  conferred  upon  the  assignee.  He  remained  possessed  of 
the  legal  title,  and,  as  he  retained  some  of  the  notes,  of  a  lien  upon  the 
land  to  secure  their  payment,  which,  waiving  questions  of  priority,  was 
equal  to  that  of  the  assignee.  To  speak  more  accurately,  he  had,  to  se- 
cure his  notes,  the  same  lien  as  that  which  secured  the  assigned  note, 
for  such  a  lien  is  an  entirety  and  charges  all  of  the  notes  equally  upon  all 
of  the  land.  The  legal  title  was  held  upon  certain  trusts  for  the  holder 
of  the  assigned  note  and  for  the  vendee,  but  also  as  a  means  by  which  the 
vendor  might  enforce  the  right  retained  by  himself.  The  only  impedi- 
ment to  the  assertion  of  this  legal  title,  upon  refusal  of  the  vendee  to  pay 
the  purchase  money,  was  the  right  of  the  holder  of  the  assigned  note  to 
have  it  paid.  This  right,  in  the  opinion  of  the  writer,  was  demonstrably 
an  incumbrance  upon  the  title  of  the  vendor,  as  well  as  upon  that  of  the 
vendee,  which  either  had  the  right  to  remove  by  paying  off  the  outstand- 
ing note.  It  is  said  in  the  majority  opinion  that  such  a  legal  title  is  held 
only  in  trust  and  is  not  a  property  right  in  the  land  that  could  be  incum- 
bered by  the  transferred  note.  The  answer  is  that  after  default  by  the 
vendee,  the  title  remaining  in  the  vendor  becomes,  as  between  him  and 
the  vendee — the  only  persons  who  have  any  title — the  superior  one,  in 
fact,  the  legal  and  equitable  title.  This  is  necessarily  true  because  the 
purchaser  has  acquired  no  new  right  in  the  land  and  the  assignee  of  the 
note  has  acquired  only  a  lien  upon  it.  When  the  purchaser  refuses  to 
pay,  the  right  and  title  of  the  vendor  becomes  paramount  to  all  claims 
except  the  outstanding  lien  of  the  assigned  note.  When  the  vendee  will 
not  pay  any  of  the  notes  for  purchase  money,  no  right  of  his  exists  to 
prevent  rescission,  except  the  right  to  be  protected  against  personal  lia- 
bility on  the  notes,  and  this  would  be  fully  guarded  by  the  vendor  pay- 
ing off  the  assigned  note  and  then  rescinding  the  contract;  and,  as  the 
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assignee  of  the  note  has  no  right  but  to  receive  the  amount  due  on  it, 
that  right  is  satisfied  by  payment;  and,  under  such  circumstances,  no 
reason  is  perceived  why  the  vendor  has  not  the  right  accorded  to  all  per- 
sons whose  titles  are  incumbered  to  satisfy  the  incumbrances  and  clear 
their  titles. 

A  passage  from  the  opinion  of  Judge  Stayton  in  Whitehead  v.  Fisher, 
64  Texas,  641,  will  serve  to  illustrate  the  proposition  that  the  assigned 
note  was  an  incumbrance  on  the  title  of  both  vendor  and  vendee. 
Whitehead,  the  vendor  in  an  executory  contract  of  sale  of  land,  had 
assigned  one  of  the  purchase  money  notes  and  retained  the  other.  The 
case  is  unlike  this  in  its  facts,  but  the  remarks  of  the  learned  judge  show 
his  views  as  to  the  effect  of  such  a  transaction  and  state  one  of  the 
propositions  on  which  he  bases  his  conclusion.  *TJnder  a  long  line  of 
decisions  in  this  State,  the  legal  title  to  the  land  remained  in  White- 
head (the  vendor),  as  between  himself  and  Fisher  (the  purchaser) ; 
but  as  he  made  the  lien  operative  in  the  hands  of  Garrity  &  Huey  (the 
assignees  of  the  note)  by  his  own  contract,  it  must  be  held  that  this  lien 
was  a  lien  upon  the  land  and  not  a  lien  merely  on  the  interest  in  the 
land  held  by  Fisher.  By  the  transfer  of  the  note  secured  by  the  express 
Ken  reserved  in  the  face  of  the  deed  by  which  the  land  was  conveyed 
to  Fisher,  it  must  be  held  that  Whitehead  impliedly  contracted  tiiat 
whatever  title  he  or  Fisher  or  both  had  in  or  to  the  land,  in  default  of 
payment  of  the  note  transferred,  should  be  subjected  to  the  payment  of 
the  transferred  debt.  In  this  way  only  could  the  person  taking  the  note 
have  the  security  which  Whitehead  had  and  evidently  intended  should 
pass  with  the  transfer." 

In  that  case,  the  note  was  assigned  with  the  agreement  that  it  should 
have  priority  over  that  retained,  but  that  circumstance  is  not  made  the 
reason  for  tiie  proposition  quoted,  to  the  effect  that  the  assigned  note 
constituted  a  lien  upon  the  titles  both  of  vendor  and  vendee.  The  agree- 
ment evidently  was  not  determinative  of  that  point,  as  it  could  only 
affect  the  grade  and  not  the  fact  of  incumbrance. 

The  discussion  by  the  same  learned  justice  of  the  case  of  Russell  v. 
Kirkbride,  supra,  involves  the  same  conception  of  the  rights  of  the 
assignee  of  purchase  money  notes  and  their  effect  on  those  of  the  vendor 
and  vendee.  In  that  case,  land  was  sold  under  an  executory  contract 
and  the  vendor  assigned  one  of  the  notes,  retaining  others.  Afterwards, 
he  and  the  vendee  rescinded  the  contract  without  consulting  the  assignee. 
The  opinion  says:  "The  vendee,  under  such  conveyances,  can  acquire 
title  to  the  land  only  by  payment  of  the  purchase  money,  and  the  fact 
that  one  or  all  the  notes  which  he  may  have  executed  has  been  trans- 
ferred to  a  third  person  by  his  vendor  in  no  manfaer  affects  his  interest, 
right,  or  title  in  the  land.  Nor  does  the  assignee  or  indorsee  of  a  note 
given  for  land,  by  the  fact  that  he  becomes  the  holder  of  a  note  secured 
by  Hen,  acquire  any  title  or  possessory  right  to  the  land  for  which  the 
note  was  given.  In  such  case,  the  lien  which  the  vendor  had  to  secure 
the  note,  and  the  right  to  enforce  it,  passes  with  the  note  to  any  one 
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who  becomes  its  legal  holder.  A  vendor,  however,  may  defeat  his  right  to 
annul  such  a  contract  to  the  prejudice  of  another  to  whom  he  has  trans- 
ferred notes  given  to  secure  the  purchase  money,*'  etc. 

When  a  vendee,  having  only  the  right  to  obtain  title  by  payment  of 
purchase  money,  has  failed  and  refused  to  perform  that  condition,  and 
the  assignment  of  the  note  has  created  no  new  right  in  him,  and  the  as- 
signee has  only  a  lien  upon  the  land  to  secure  payment,  it  may  be  asked : 
Upon  whose  title  is  such  lien  an  incumbrance,  unless  upon  that  of  the 
vendor;  and,  if  upon  that,  why  has  not  the  vendor  the  absolute  right  to 
take  up  the  incumbrance? 

It  will  be  noticed  that  Judge  Stayton  does  not  say  that  such  a  contract 
may  not  be  rescinded  at  all,  but  that  it  may  not  be  rescinded  to  the 
prejudice  of  the  assignee.  If  the  assigned  note  be  paid,  a  rescission^ 
whether  by  agreement  between  the  vendor  and  vendee,  or  by  the  act  of 
the  vendor  alone,  prejudices  no  right  of  the  holder  of  such  note.  If  the 
vendor  and  vendee  should  agree  upon  a  rescission  of  such  a  sale,  with 
one  of  the  notes  outstanding  in  the  hands  of  another,  their  action  would 
not  be  allowed  to  prejudice  his  right,  and  he  could  enforce  it  by  subject- 
ing the  land  in  tiie  hands  of  the  vendor;  but  the  rescission  would  be 
effectual  as  against  everyone  else,  and,  when  the  vendor  paid  the  d^t 
due  to  the  assignee,  his  right  would  be  satisfied.  This  seems  self-evident 
and  is  recognized  throughout  the  opinion  last  quoted  from.  If  so,  why  is 
it  not  equally  true  that  the  vendor,  when,  by  reason  of  the  refusal  of  the 
vendee  to  pay  any -of  the  notes,  he  has,  as  against  such  vendee,  the  right 
of  rescinding  by  his  own  action,  may  do  so  by  paying  off  the  outstanding 
note?  If  it  be  suggested  that  it  is  not  his  obligation  but  that  of  the 
vendee,  the  answer  is  furnished  by  the  language  of  Judge  Stayton  quoted 
above,  that  by  assigning  it  he  has  made  it  an  incumbrance  on  his  title, 
from  which  it  follows  that  he  is  entitled  to  take  it  up  in  order  that  he 
may  disincumber  that  title,  and  that  by  so  doing  and  rescinding  the  con- 
tract, he  relieves  the  vendee,  as  he  is  bound  to  do,  of  his  liability  upon  it 
as  well  as  upon  other  notes  not  assigned. 

This  right  of  redemption  from  the  lien  of  the  assigned  note  has  been 
discussed,  perhaps,  at  undue  length,  but  it  is  the  point  upon  which  the 
case  hinges.  For  if  it  existed  before  the  suit,  judgment,  and  sale  under 
which  Douglass  bought,  it  was  not  taken  away  by  those  proceedings,  be- 
cause Fortescue  was  not  a  party  to  them.  The  opinion  of  the  majority 
holds  that  the  holder  of  the  Swilley  note  had  the  right  to  sue  the  maker 
of  it  and  foreclose  against  him  the  lien  on  the  land  and  sell  it  out,  and 
thereby  cut  off  the  legal  title  and  the  right  of  rescission.  The  holder  un- 
doubtedly had  the  right  to  obtain  judgment  against  the  party  liable  on 
the  note  and  to  sell  any  interest  he  had  in  the  land.  Whether  or  not  it 
was  correct  practice  for  the  court  to  permit  a  foreclosure  of  a  lien  which, 
as  an  entirety,  secured  other  notes  held  by  a  person  not  a  party  to  the 
suit,  if  that  fact  was  made  to  appear,  may  be  doubted.  That,  however,  is 
a  mere  question  of  practice  which  need  not  be  dwelt  upon.  The  proceed- 
ings were  valid  as  between  the  parties  to  them  and  still  bind  each  as  to 
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the  others.  But  no  right  which  Fortescue  had  was  taken  away  or  im- 
paired by  them,  for  the  reason  that  he  was  not  before  the  court  and  no 
right  of  his  could  be  put  in  issue.  It  is  conceded  that  Fortescue's  lien 
was  not  thereby  affected  or  impaired.  Why  should  it  be  held  that 
another  right  more  important  for  his  protection^  that  is^  the  right  to 
redeem  and  assert  his  title^  was  taken  away?  It  is  conceded  that  the 
asBigmnent  of  the  note  was  not  an  affirmance  of  the  contract  of  sale 
which  precluded  a  rescission  if  the  vendor  could  get  back  the  assigned 
note.  It  is  believed  that  he  had  the  absolute  right  to  get  it  back  by  re- 
deeming it  from  the  assignee,  and  that  is  what  he  offered  and  was  per- 
mitted by  the  trial  court  to  do.  If  this  right  departed  from  him  in  the 
judicial  proceedings,  it  was  by  acts  done  in  his  absence  by  others.  In 
other  words,  while  he  has  not  affirmed  the  sale,  others  have  done  it  for 
him  through  proceedings  in  court  in  which  he  had  no  hearing  and  op- 
portunity to  set  up  his  rights.  If  it  be  said  that  by  assigning  the  note 
he  empowered  the  assignee  to  proceed  upon  it  and  thereby  put  an  end 
to  his  title,  the  answer  is  that  the  right  conferred  on  the  assignee  was 
simply  that  of  enforcing  the  lien  and  collecting  the  note  by  proper  pro- 
ceedings, and  not  to  preclude  his  rights  by  a  judgment  of  foreclosure  to 
which  he  was  not  a  party.  If  the  assignee  was  thus  empowered  to  ter- 
minate his  right  of  redemption,  no  reason  can  be  given  why  he  could  not 
equally  destroy  or  impair  his  lien.  It  is  true,  he  never  assigned  the 
whole  of  the  debt  secured  by  the  lien;  but  it  is  equally  true  that  he  never 
parted  with  his  title.  The  lumber  company  foreclosed  upon  and  Doug- 
lass bought  no  right  of  Fortescue.  There  passed  to  Douglass  by  his  pur- 
chase only  the  title  of  the  defendant  in  the  suit,  the  original  purchaser, 
with  such  additional  right  as  the  plaintiff  therein  could  impart  by  his 
foreclosure  against  such  defendant.  The  foreclosure  could  not  compre- 
hend any  right  of  one  not  a  party.  Robertson  v.  Guerin,  50  Texas,  323 ; 
McDonough  v.  Cross,  40  Texas,  261;  Delespine  v.  Campbell,  45  Texas, 
628.  This  so  called  foreclosure  was,  as  against  Fortescue  and  Blount, 
BO  foreclosure  at  all. 

By  his  purchase,  Douglass  could  acquire,  as  against  Fortescue,  no 
right  not  held  by  those  under  whom  he  purchased,  the  plaintiff  and  de- 
fendant in  the  proceeding.  The  plaintiff  had  only  a  lien  on  the  land, 
and,  as  the  foreclosure  of  it  was  ineffectual  as  against  Fortescue,  it  re- 
mained, with  respect  to  him  and  his  rights,  no  more  than  a  lien.  Con- 
sequently, when  the  rights  of  Douglass  are  compared  with  those  of  For- 
tescue, the  former,  as  purchaser  under  the  lumber  company,  the  owner  of 
such  debt  and  lien,  is  to  be  regarded  only  as  purchaser  of  an  interest  in 
it,  and  this  merely  by  subrogation  to  a  part  of  its  right,  because,  as 
against  Fortescue,  the  foreclosure  fails.  As  defendant  in  the  suit,  the 
original  purchaser  had  no  more  than  the  right  to  acquire  title  by  paying 
the  purchase  money.  Douglass  acquired  only  this  right  from  him,  with 
this  difference :  that,  as  the  lumber  company  was  the  holder  of  one  of  the 
notes  for  purchase  money  and  would  be  estopped  in  Douglass*  favor  from 
^tting  it  up  against  him,  he  could  have  obtained  full  title  to  the  land 
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by  paying  oflE  the  other  notes.  This  he  was  allowed  the  opportunity  and 
declined  to  do.  In  this  he  ignored  the  fact  that  Blount,  through  For- 
tescue,  still  had  the  legal  title  to  the  land,  with  the  right,  as  the  writer 
contends,  of  removing  the  incumbrance  of  the  outstanding  note,  leaving 
Douglass  with  no  title. 

That  Douglass,  by  his  purchase,  acquired,  as  against  Fortescue,  only 
an  interest  in  the  note  and  lien  held  by  the  lumber  company,  and  the 
right  of  the  defendant  in  that  action  ta  pay  for  the  land  and  thus  obtain 
title,  necessarily  results  from  the  fact  that  those  rights  were  all  that  the 
parities  to  the  suit  possessed.  The  case  is  easily  distinguishable  from 
those  cited  in  the  opinion,  in  which  the  vendor  holding  the  legal  title,  a& 
well  as  the  lien  for  the  purchase  money,  himself  sued  and  foreclosed  the 
latter.  Gardener  v.  Griffiths,  93  Texas,  355 ;  Thompson  v.  Robinson,  9^ 
Texas,  170;  Foster  v.  Powers,  64  Texas,  250.  Here  the  plaintiflE  who 
sued  to  foreclose  never  had  any  character  of  title  to  the  land,  but  the 
title  which  Blount  asseris  was  in  another  and  could  not  be  cut  off  by 
any  judgment  to  which  he  was  not  a  pariy. 

It  is  said  in  the  opinion :  ^Tledemption  by  Blount  would  impose  upon 
Douglass  the  burden  of  paying  the  entire  judgment  under  which  he 
purchased  the  land  as  well  as  the  notes  held  by  Blount  himself,  or  to 
surrender  his  right  acquired  from  the  original  vendee  and  from  the 
assignee  of  the  note  and  receive  alone  that  which  he  paid.'*  Not  at  all. 
Blounf s  whole  suit  could  have  been  defeated  by  payment  of  the  notes- 
held  by  him,  the  holder  of  the  other  note  being  estopped,  by  the  judg- 
ment  to  which  he  is  privy,  to  asseri;  against  Douglass  any  claim  to  the 
land.  That  judgment  can  be  disregarded  only  by  Blount,  whose  grantor 
was  not  a  party  to  it.  Blount  can  not  redeem  and  still  enforce  against 
the  land  any  claim  for  the  purchase  money,  because  he  can  only  redeem 
in  the  assertion  of  his  title  to  the  land,  and  his  right  of  rescission ;  and 
the  assertion  and  enforcement  of  such  right  at  once  discharges  all  claim 
for  purchase  money.  In  such  rescission,  he  pays  off  the  outstandings 
claim  for  money  against  the  land  and  leaves  no  charge  against  it  This, 
answers  another  question  raised  by  the  opinion,  viz:  ^^f  the  owner  of 
the  assigned  note  could  not  compel  the  trustee  (the  original  vendor 
holding  the  legal  title  in  trust)  to  execute  the  trust  and  assert  the  title 
in  execution  of  the  trust,  then  by  what  rule  can  it  be  held  that  the 
trustee  could  compel  the  beneficiary  (the  assignee  of  the  note)  to  assign 
and  transfer  its  debt  to  him  for  his  own  benefit?'*  The  difference  be- 
tween  the  holder  of  the  legal  title,  also  holding  notes  for  purchase 
money,  to  be  protected  by  its  use,  and  the  assignee  of  one  of  the  notes, 
having  only  a  lien  on  the  land,  is  deduced  from  the  decisions  already 
referred  to.  •  The  holder  of  the  title  has  the  right  to  discharge  it  of  in- 
cimibrances,  while  the  purchaser  of  the  note  did  not  buy  with  it  any 
title  to  the  land,  and  therefore  has  no  right  to  have  it  conveyed  to  him. 

An  effect  of  the  decision  is  to  permit  Douglass  to  defeat  part  of  the 
purchase  money  by  the  plea  of  limitation.  If  an  original  purchaser  un- 
der such  a  contract,  when  sued  upon  the  notes,  should  set  up  such  a 
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defense,  nmnerous  decisions  of  this  court  hold  that  the  vendor  might 
thereupon  fall  back  upon  his  legal  title  and  recover  the  land.  Now,  it 
is  only  by  virtue  of  his  acquisisition  of  the  right  of  such  purchaser  that- 
Douglass  is  entitled  to  plead  limitation.  The  right  which  he  acquired 
from  the  lumber  company  was  only  an  interest,  by  subrogation,  in  its 
debt  and  lien,  which,  as  held  by  tiie  opinion,  is  only  co-ordinate  with 
that  asserted  by  Blount,  and,  as  a  part  owner  of  it,  he  could  not  assert 
this  defense.     Colimibia  Ave.,  etc.,  Co.  v.  Strawn,  93  Texas,  48. 

There  is  no  doubt  that  Douglass,  as  the  successor  of  the  original  pur- 
chaser, had  the  right  to  plead  limitation  against  the  note,  but  in  so 
doing,  he  did  an  act  which  would  have  subjected  such  purchaser,  if  done 
by  him,  to  a  judgment  for  recovery  of  the  land. 

The  reason  why  one  purchasing  such  a  title  should  acquire  all  the 
rights  and  be  subject  to  none  of  the  obligations  of  him  whose  rights  he 
purchased  is  not  perceived. 


New  Yobe  Life  Insubance  Company  v.  Annie  E.  English* 

No.  1069.    Decided  April  7,  1902. 

^"^Xoaiiraiice— Default  in  Pajrmeiit— Forfeiture— Notice. 

On  a  policy  of  life  insurance  issued  by  a  New  York  company  and  governed 
iy  the  laws  of  that  State,  which  required  notice  to  insured  of  the  payment  fall- 
ih^  dv&e  before  forfeiture  for  nonpayment,  extension  of  time  for  payment  of  an 
annual  premium  was  granted  by  the  insurer,  after  duly  giving  such  notice,  on 
P"^^  payment  and  the  execution  of  a  note  due  in  six  months,  by  the  insured,  for 
the  bctlance,  with  the  understanding  that  all  rights  of  the  insured  should  be  for- 
ieite<i  if  such  note  was  not  paid  at  maturity.  Held,  that  the  statute  requiring 
notice  before  forfeiture  applied  to  the  payment  of  the  extension  note  as  well 
**  to  that  of  the  original  premium  for  which  it  was  given,  and  a  forfeiture  for 
noQp^^mgj^^  of  the  note,  declared  without  having  given  such  notice,  was  in- 
opej^tive.  (Pp.  395-404.) 
**"^^*ine— Cases  Discussed. 

New  York  Life  Insurance  Company  ▼.  Orlopp,  61  Southwestern  Reporter, 
X^  a.pproved,  and  Conway  v.  Insurance  Company,  140  New  York,  79,  and 
^J^Uas  V.  Insurance  Company,  67  New  York  Supplement,  509,  discussed.  (Pp. 
^*»  -^OS.) 

Qricstion  certified  from  the  Court  of  Civil  Appeals  for  the  Fourth 
l^istt^ct,  in  an  appeal  from  Dimmitt  Coimty. 

^^riman,  FranJcKn  dc  McOown,  for  appellant. — ^We  submit:    1.  That 

^^  statutes  does  aot  by  express  terms  apply  to  notes  given  in  settlement 

^^  P^t  due  premiums  whereby  the  parties  contracted  that  the  policy  shall 

^  Extended  conditionally,  the  condition  being  that  the  note  shall  be 

^^d  upon  maturity.    2.  That  if  the  statute  applies  it  must  result  from 

^  P^trticular  construction  of  the  statute  and  in  determining  the  construe* 

^ou  placed  upon  the  statute  by  the  New  York  courts,  we  contend     (1) 

that  the  burden  is  on  Mrs.  English  to  show  any  construction  by  the  New 

Tork  courts  changing  the  plain  import  and  language  of  the  statute,  whicL 
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burden  has  not  been  discharged  in  this  case;  and  (2)  that  in  the  ab- 
sence of  such  a  showing  in  the  record,  this  court  will  do  one  of  two 
things :  (a)  Follow  the  plain  language  of  the  statute ;  or  (b)  look  to  the 
New  York  courts  decisions  as  advisory  and  give  to  the  statute  the  con- 
«truction  given  it  by  the  New  York  courts,  unless  such  construction  is 
palpably  wrong. 

In  presenting  these  contentions  we  submit  the  following  propositions : 

First  Proposition.  The  policy  in  express  terms  conditionally  bound 
ihe  company  to  pay  to  Mrs.  English  $3000  in  installments  upon  the  death 
of  William  E.  English,  the  conditions  expressed  being:  (1)  As  shown 
in  the  third  stipulation  that  the  sum  of  $72.30  should  be  paid  in  advance 
on  the  5th  day  of  April  of  each  year  after  the  delivery  of  the  policy  with 
a  grace  of  one  month;  and  (2)  that  the  policy  should  lapse  and  be  no 
longer  in  force  after  the  premium  remained  unpaid  for  thirty  days  after 
its  maturity,  as  is  shown  by  the  following  language :  ^^f  any  premium 
is  not  paid  on  or  before  the  day  when  due,  this  policy  shall  become  void 
and  all  payments  previously  made  shall  remain  the  property  of  the  com- 
pany.'' The  obligation  of  the  company  to  pay  this  insurance  under  this 
policy,  therefore,  never  became  absolute  upon  the  death  of  English, 
because  the  premium  due  April  5,  1900,  has  never  been  paid  and  by  its 
terms  the  policy  was  no  longer  in  force  after  default  in  the  payment  of 
this  premium. 

Second  Proposition.  Under  the  New  York  statute,  which  is  a  part 
of  the  contract  of  insurance,  the  policy  could  not  be  forfeited  for  the 
failure  to  pay  the  premium  maturing  April  5,  1900,  without  the  notice 
required  by  that  statute;  but  this  notice  was  given  and  the  requirements 
of  the  law  complied  with;  hence,  under  the  terms  of  the  contract  of 
insurance,  the  policy  would  have  ceased  to  be  in  force  after  May  5, 1900, 
the  premium  being  then  unpaid. 

Third  Proposition.  The  company  and  the  insured  so  construed  the 
contract  of  insurance,  and  began  negotiations  to  prevent  its  lapse  on 
May  5,  1900.  These  negotiations  resulted  in  a  new  contract  condition- 
ally continuing  the  policy  for  another  year,  the  condition  being  that  the 
policy  should  remain  in  force  for  another  year  if  the  note  given  in  part 
payment  of  the  premium  should  be  paid  at  maturity;  but  if  the  note 
;should  not  be  paid  when  due,  it  was  specifically  agreed  between  the  as- 
sured and  the  company  that  the  policy  should  then  cease  to  be  in  force, 
and  all  claims  to  insurance  and  to  the  premiums  paid  were  immediately 
to  cease  and  be  forfeited  to  the  company,  as  is  evidenced  by  the  language 
in  the  note:  "This  note  is  given  in  part  payment  of  the  premium 
4-5-1900  on  the  above  policy,  with  the  understanding  that  all  claims  to 
further  insurance  and  all  benefits  whatever  which  full  payment  in  cash 
of  said  premium  would  have  secured  shall  become  immediately  void 
and  forfeited  to  the  New  York  Life  Insurance  Company  if  this  note 
is  not  paid  at  maturity;''  and  the  language  of  the  receipt,  which,  after 
acknowledging  the  payment  of  some  money  and  the  execution  of  the 
note,  recites:    "Which  continues  said  policy  in  force  until  the  5th  day 


Digitized  by  VjOOQ IC 


1902.]  LiEB  Insurance  Co.  v.  English.  393 

of  Aprils  A.  D.  1901^  at  noon,  in  accordance  with  its  terms  and  condi- 
tions, provided  the  above  note  is  paid  at  maturity/* 

Under  the  terms  of  this  new  contract  the  lapse  of  the  policy  was  sus- 
p^ded  until  the  maturity  of  the  note,  but  the  obligation  of  the  company 
to  pay  this  insurance  never  became  absolute  upon  the  death  of  English, 
because  the  premium  note  due  October  5,  1900,  was  not  paid  and  the 
policy  was  thereafter  no  longer  in  force  under  the  express  provisions  of 
the  renewal  contract.  This  contract  was  valid  and  a  complete  defense 
to  Mr.  English's  action  on  the  policy  unless  the  New  York  statute  re- 
quired notice  to  be  given  of  the  maturity  of  the  note. 

Fourth  Proposition-  The  New  York  statute  invoked  by  Mrs.  English 
to  annul  the  renewal  or  last  contract  and  prevent  its  terms  from  defeat- 
ing her  recovery  does  not  apply.  That  statute  by  express  terms  is  lim- 
ited to  premiums  maturing  at  a  fixed  date  in  the  face  of  the  policy  as  is 
shown  by  its  language:  '^o  insurance  corporation  doing  business  in 
this  State  shall,  within  one  year  after  the  default  in  payment  of  any 
premium,  installment  of  interest,  declare  forfeited  or  lapsed  any  policy 
hereafter  issued  or  renewed.  ♦  ♦  ♦  Nor  shall  such  policy  be  for- 
feited or  lapsed  by  reason  of  nonpayment  of  any  premium,  interest  or  in- 
staUment,  or  any  portion  thereof,  required  by  the  terms  of  the  policy  to 
be  paid,  within  one  year  from  the  failure  to  pay  said  premium,  interest  or 
installment,  unless  a  written  or  printed  notice  stating  the  amount  of  such 
premium,  interest  or  installment  or  portion  thereof  due  on  such  policy, 
*  ♦  ♦  shall  have  been  duly  addr^sed  and  mailed  ♦  ♦  ♦  at  least 
fifteen  and  not  more  than  f or^-five  days  prior  to  the  day  when  the  same 
is  payable.  ♦  ♦  ♦  If  the  payment  demanded  by  such  notice  shall 
be  made  within  its  time  limited  therefor,  it  shall  be  taken  to  be  in  full 
compliance  with  the  requirements  of  the  policy  in  respect  to  the  time  of 
such  payment.'* 

This  deals  with  premiums,  interest  and  installments  required  to  be 
paid  by  the  policy;  it  does  not  deal  with  a  note  given  for  a  premium 
maturing  by  the  terms  of  the  policy  on  a  fixed  day  and  in  settlement  of 
that  premium;  nor  is  it  declared  that  this  supplemental  contract  provid- 
ing for  the  lapse  of  the  policy  for  failure  to  pay  the  note  shall  be  void 
unless  a  notice  is  given  of  the  maturity  of  the  note.  The  statute  deals 
with  the  policy  and  payments  required  by  its  terms  at  fixed  dates,  whether 
in  their  entirety  or  in  installments  or  portions  thereof,  not  with  addi- 
tional contracts  made  with  reference  to  past  due  premiums  settled  by 
note  extending  its  time  of  payment. 

Fifth  Proposition.  If  in  construing  this  statute  the  courts  of  New 
York  have  extended  its  requirements  so  that  notice  must  be  given  of 
the  maturity  of  notes  given  in  settlement  of  premiums  past  due,  then 
the  burden  is  upon  Mrs.  English  asserting  this  particular  construction, 
to  aU^  and  prove  the  New  York  decisions  so  extending  the  statute,  and 
this  she  has  not  discharged,  and  can  not  therefore  avail  herself  of  any 
construction  of  the  statute  not  within  its  plain  import  and  language. 

Sixth  Proposition.    In  the  absence  of  pleading  or  proof  of  a  particular 
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construction  of  the  New  York  statute  by  the  courts  of  that  State^  this 
court  will  limit  the  statute  to  its  plain  meaning  or  look  to  the  decisions  of 
the  courts  of  last  resort  in  New  York  State  as  advisory  and  persuasive 
in  construing  the  New  York  statute,  and  if  this  is  done  it  will  Be  found 
that  those  courts  hold  that  the  statute  in  question  does  not  apply  to 
cases  like  this  and  hold  that  no  notice  is  required  to  forfeit  under  the 
renewal  or  additional  contract,  stipulating  that  the  policy  shall  lapse  for 
failure  to  pay  a  note  given  for  past  due  premiums. 

We  have  cited  the  New  York  authorities  in  our  brief  in  this  case. 
They  are :  Conway  v.  Insurance  Co.,  140  N.  Y.,  80 ;  Holly  v.  Insurance 
Co.,  105  N.  Y.,  441;  Banholzer  v.  Insurance  Co.,  77  N.  W.  Rep.,  295; 
Forbes  v.  Insurance  Co.,  51  N.  E.  Rep.,  84. 

It  is  therefore  apparent  that  the  appellee  in  this  case  invoked  the  New 
York  law  to  defeat  the  terms  of  the  contract  of  insurance  providing  for 
the  lapse  of  this  policy  by  reason  of  the  failure  to  pay  the  note  given  for 
the  past  due  premium,  which  note  matured  on  October  5,  1900. 

The  statute  does  not  by  express  terms  require  notice  to  be  given  of  the 
maturity  of  the  note  in  question,  and  she  therefore  asked  the  court  to 
construe  the  statute  so  as  to  extend  this  requirement  to  the  maturity  of 
notes  and  additional  or  supplemental  renewal  contracts,  as  well  as  to 
premiums  primarily  maturing  under  the  terms  of  the  policy.  In  other 
words,  the  statute  deals  with  the  policy  and  the  premiums  required  to 
be  paid  by  it.  The  appellee  asks  to  apply  that  statute  to  supplemental 
or  additional  contracts  and  to  notes  given  in  settlement  of  premiums  re- 
quired to  be  paid  by  the  policy.  She  asks  this  strained  construction  of 
the  statute  without  referring  to  the  construction  given  the  statute  by 
the  New  York  -courts,  and  so  far  as  this  certificate  is  concerned  the 
court  will  have  to  look  to  those  decisions  as  advisory  or  persuasive  in 
determining  what  construction  it  will  give  the  New  York  statute. 

The  appellee  evidently  bases  her  hope  of  recovery  in  this  case  upon 
Judge  Hunter's  decision  in  the  case  of  New  York  Life  Insurance  Com- 
pany V.  Orlopp,  61  S.  W.  Rep.,  339*  That  case  is  not  a.  parallel  case 
to  the  one  at  bar  by  any  means. 

F.  Vandervoort,  for  appellee. — The  notice  given  by  appellant  of  the 
maturing  of  the  premium  of  April  6, 1900,  is  fatally  defective,  because  it 
states  that  if  such  premium  shall  not  be  paid  by  or  before  the  day  it 
falls  due,  the  policy  will  become  forfeited,  with  an  exception  not  appli- 
cable to  this  case,  and  the  policy  itself  substantially  states  that  such 
forfeiture  can  not  occur  until  thirty  days  thereafter,  and  the  statute  does 
not  allow  such  forfeiture  until  thirty  days  notice  has  been  given.  Insur- 
ance Co.  V.  Dingley,  93  Fed.  Rep.,  153. 

Appellant,  after  the  maturity  of  the  April  6, 1900,  premium,  accepted 
of  the  insured  the  $18.10  in  cash  and  his  note  for.  $54.20,  and  thereby 
waived  any  forfeiture  of  said  policy  and  canceled  the  effect  of  the  notice 
given  him  of  the  due  date  of  said  premium.  Insurance  Co.  v.  Smithy 
41  S.  W.  Rep-,  683. 
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The  acceptance  of  the  note  and  cash  for  the  premium  of  April  5, 1900, 
by  appellant  did  not  constitute  a  lapsing  of  the  policy  or  its  being  for- 
feited by  the  company  without  other  statutory  notice  to  the  insured, 
because  said  note  was  given  for  a  portion  of  said  premium,  and  the  New 
York  statute  requires  such  notice  to  be  given  of  the  due  date  of  a  portion 
as  well  as  of  a  whole  premium.  Insurance  Co.  v.  Orlopp,  61  S.  W. 
Kep.,  336 ;  Strauss  v.  Insurance  Co.,  67  N.  Y.  Supp.,  509 ;  Banholzer  v. 
Insurance  Co.,  77  N.  W.  Rep.,  296,  and  78  N.  W.  Hep-,  244;  Conway 
V.  Insurance  Co.,  140  N.  Y.,  79. 

It  must  be  assumed  that  the  money  represented  by  the  note  is  a 
^'portion**  of  the  April  6,  1900,  premium;  otherwise,  if  the  note  be 
considered  a  payment,  it  and  the  cash  would  have  paid  the  premium  in 
full,  and  consequently  the  policy  would  have  been  fully  paid  up  to  April 
5, 1901,  or  long  after  the  death  of  the  insured. 

In  Conway  v.  Insurance  Company,  a  note  was  given  for  an  entire 
premium,  but  the  authority  of  the  agent  to  take  such  note  was  questioned. 
The  court  held  that  the  statute  requiring  notice  did  not  apply  to  that 
case,  but  there  is  nothing  to  show  how  the  court  would  have  held  had 
the  taking  of  the  note  been  authorized. 

In  Banholzer  v.  Insurance  Company,  it  was  held  that  the  statutory 
notice  of  the  due  date  of  a  note  given  in  part  payment  of  a  premium  need 
not  be  given  (against  the  judgment  of  four  of  the  five  members  of  the 
court,  and  on  a  rehearing  one  of  the  members  handed  down  a  vigorous 
dissenting  opinion).  The  court  so  held  on  authority  of  the  Conway 
case. 

In  Insurance  Company  v.  Orlopp,  it  is  plainly  held  that  the  statutory 
notice  of  the  due  date  of  a  premium  note  must  be  given  to  entitle  the 
Insurance  Company  to  the  benefits  of  a  forfeiture.  The  Conway  case  is 
discussed  and  not  considered  satisfactory. 

And  finally,  in  Strauss  v.  Insurance  Co.,  the  New  York  Supreme 
Court  has  held  that  such  notice  must  be  given.  A  note  in  that  case  had 
been  given  for  a  part  of  a  premium,  and  contained  a  forfeiture  clause 
if  not  paid  at  maturity.  The  court  held  it  was  ineffective  and  could  be 
given  no  greater  force  than  in  the  policy  itself,  because  the  statute  limits 
the  operation  of  such  agreements  of  forfeiture  so  that  they  can  only  take 
effect  after  the  prescribed  notice. 

The  appellee  is  the  beneficiary  in  said  policy,  and  has  a  vested  interest 
therein.     She  did  not  sign  the  note,  and  tiie  forfeiture  clause  is  not  bind- 
ing on  her  except  as  controlled  by  the  provisions  of  the  policy  and  statute. 
Buxer  v.  Insurance  Co.,  49  Law.  Bep.  Ann.,  737,  and  authorities  cited  in- 
footnote. 

BEOWN,  Associate  Justiob.— The  Court  of  Civil  Appeals  for  the 
Fourth  Supreme  Judicial  District  has  certified  to  this  court  the  following 
statement  and  question: 

*This  is  a  suit  brought  by  the  appellee,  Annie  E.  English,  against 
appellant,  the  New  York  Life  Insurance  Company,  to  recover  upon  a 
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policy  issued  by  appellant  upon  the  life  of  her  husband,  William  E- 
English* 

"It  is  conceded  by  both  parties  that  under  the  contract  of  insurance, 
the  policy  sued  upon  shall  be  construed  according  to  the  laws  of  the 
State  of  New  York. 

"The  facts  shown  by  the  evidence  admitted  under  proper  all^ations 
in  the  pleadings  of  the  party  which  we  deem  pertinent  to  the  question  of 
law  to  be  solved  are  as  follows : 

"On  the  18th  day  of  April,  1899,  appellant,  the  New  York  life 
Insurance  Company,  a  foreign  corporation  duly  authorized  to  do  busi- 
ness in  the  State  of  Texas,  issued  its  policy  of  insurance  upon  the  life 
of  W.  E.  English,  whereby  it  agreed  to  pay  to  Annie  E.  English  (appel- 
lee), wife  of  the  insured,  or,  in  the  event  of  her  prior  death,  to  the 
insured^s  executors,  administrators,  or  assigns,  at  the  home  office  of  the 
•company  in  the  city  of  New  York,  the  sum  of  $3000,  payable  in  ten  equal 
annual  installments,  the  first  installment  to  be  paid  immediately  upon 
the  receipt  and  approval  of  proofs  of  the  death  of  William  E.  English, 
of  Carizzo  Springs,  in  the  county  of  Dimmitt,  State  of  Texas,  and  the 
subsequent  installments  to  be  paid  annually  thereafter. 

"The  policy  shows  upon  its  face  the  following  stipulations  and  agree- 
ments : 

"'(1)  And  the  company  agrees  that  said  installments  may  be  com- 
muted for  a  single  payment  of  $2582,  payable  when  the  first  installment 
becomes  due,  if  the  written  consent  of  the  insured  has  been  filed  with 
the  company. 

"  *(2)  And  the  company  further  agrees  that  this  policy  shall  be  incon- 
iestible  after  it  has  been  in  force  one  full  year,  if  the  premiums  have 
been  duly  paid. 

''*(3)  This  contract  is  made  in  consideration  of  the  written  appli- 
cation of  the  insured  which  is  a  part  of  this  contract,  and  in  further 
consideration  of  the  sum  of  $72.30,  to  be  paid  in  advance,  and  the  pay- 
ment of  a  like  sum  on  the  6th  day  of  April  of  every  year  thereafter, 
until  the  death  of  said  insured. 

"*(4)  The  special  advantages,  benefits,  and  provisions  printed  or 
vmtten  by  the  company  on  the  following  pages  are  conditions  precedent 
and  a  part  of  this  contract  as  fully  as  if  they  were  recited  at  length  over 
the  signatures  hereto  affixed.* 

^^he  following  conditions  of  said  policy  of  insurance  appear  on  the 
back  thereof  and  are  by  the  terms  of  the  policy  a  part  of  the  same : 

"'(2)  Grace  in  Payment  of  Premiums. — ^A  grace  of  one  month  will 
be  allowed  in  payment  of  premiums  after  this  policy  shall  have  been  in 
force  three  months,  subject  to  an  interest  charge  at  the  rate  of  6  per  cent 
per  annum  for  the  number  of  days  during  which  the  premium  remained 
due  and  unpaid.  During  the  month  of  grace,  this  policy  remains  in 
force  and  the  unpaid  premium,  with  interest  as  above,  remains  an  indebt- 
edness to  the  company,  which  will  be  deducted  from  the  amount  payable 
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<Qider  this  policy  if  the  death  of  the  insured  shall  occur  during  the- 
month. 

"*(3)  Reinstatement  in  Event  of  Lapse. — This  policy  will  be  rein* 
stated  on  written  application  therefor  within  six  months  after  nonpay* 
ment  of  any  premium,  subject  to  evidence  of  good  health  satisfactory  to 
the  company,  and  payment  of  premiums  to  date  of  reinstatement  with 
interest  at  the  rate  of  5  per  cent  per  annum. 

"*(4)     (Jeneral  Regulations. — No  agent  has  power  in  behalf  of  the- 
company  to  make  or  modify  this  or  any  contract  of  insurance,  to  extend 
the  time  for  paying  any  premium,  to  waive  any  forfeiture,  or  to  bind 
the  company  by  making  any  promise  or  making  or  receiving  any  repre- 
sentation or  information.    The  powers  can  be  exercised  only  by  the 
president,  vice-president,  second  vice-president,  actuary  or  secretary  of 
the  company,  and  will  not  be  delegated.    All  premiums  are  due  and 
jwjable  at  the  home  oflSce  unless  otherwise  agreed  in  writing,  but  may 
he  paid  to  agents  producing  receipts  signed  by  the  president,  vice-presi- 
<Jent,  second  vice-president,  actuary  or  secretary,  and  countersigned  by 
such  agent.    If  any  premiimi  is  not  paid  on  or  before  the  day  when  due,. 
this  i>olicy  shall  become  void,  and  all  payments  previously  made  shall 
lemaiii  the  property  of  the  company,  except  as  hereinbefore  provided* 

"*PTt>ofs  of  death  must  be  furnished  to  the  company  at  the  hom^ 
office  within  one  year  after  the  death  of  the  insured,  which  proofs  shall 
comprise  satisfactory  statements  establishing  the  claim.  Such  state* 
meats  must  fully  comply  with  the  company's  forms  in  use  at  the  time  of 
the  death  of  the  insured.  Any  indebtedness  to  the  company,  including 
«^y  balance  of  the  current  year's  premium  remaining  unpaid,  will  be 
deducted  in  any  settlement  of  this  policy  or  of  any  benefit  thereimder.' 

*"rhe  following  portion  of  the  statutory  laws  of  the  State  of  New 
York  were  plead  and  introduced  in  evidence : 

"'Chapter  218.  An  act  to  amend  the  insurance  law  and  thjB  act 
amendatory  thereof,  relative  to  capital  and  surplus. 

"'Section  92  of  said  chapter  is  hereby  amended  so  as  to  read  as  fol» 
lows: 

"  'Sec.  92.     No  forfeiture  of  policy  without  notice.    No  life  insurance 

corporation  doing  business  in  this  State  shall,  within  one  year  after  the 

default  in  payment  of  any  premium,  installment,  or  interest,  declare 

forfeited  or  lapsed  any  policy  hereafter  issued  or  renewed  and  not  Issued 

upon  the  payment  of  monthly  or  weekly  premiums,  or  unless  the  same 

is  a  term  insurance  contract  for  one  year  or  less,  nor  shall  such  policy 

be  forfeited  or  lapsed,  by  reason  of  nonpayment,  when  due,  of  any 

premium,  interest  or  installment  or  any  portion  thereof  required  by  the 

terms  of  the  policy  to  be  paid,  within  one  year  from  the  failure  to  pay 

said  premium,  interest,  or  installment,  unless  a  written   or  printed 

notice  stating  the  amount  of  such  premium,  interest,  installment,  or 

portion  thereof  due  on  such  policy,  the  place  where  it  shall  be  paid,  and 

the  person  to  whom  the  same  is  payable,  shall  have  been  duly  addressed 

0d  mailed  to  the  person  whose  life  is  insured  or  the  assignee  of  the 
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policy,  if  notice  of  the  assignment  has  been  given  to  the  corporation, 
at  his  or  her  last  known  postoflBce  in  this  State,  postage  paid  by  the  cor- 
poration, or  by  any  officer  thereof,  or  person  appointed  by  it  to  collect 
such  premium,  at  least  fifteen  and  not  more  than  forty-five  days  prior 
to  the  day  when  the  same  is  payable. 

"  'The  notice  shall  also  state  that  unless  such  premium,  interest,  install^ 
ment,  or  portion  thereof,  then  due,  shall  be  paid  to  the  corporation,  or  to 
the  duly  appointed  agent  or  person  authorized  to  collect  such  premium 
by  or  before  the  day  it  falls  due,  the  policjf  and  all  pajrments  thereof  will 
become  forfeited  and  except  as  to  the  right  to  surrender  value  or  paid 
up  policy  as  in  this  chapter  provided. 

*'  'If  the  payment  demanded  by  such  notice  shall  be  made  within  its 
time  limited  tiierefor,  it  shall  be  taken  to  be  in  full  compliance  with 
the  requirements  of  the  policy  in  respect  to  the  time  of  such  payments ; 
and  no  such  policy  shall,  in  any  case,  be  forfeited  or  declared  forfeited 
or  lapsed  until  the  expiration  of  thirty  days  after  mailing  of  such  notice. 
The  affidavit  of  any  officer,  clerk,  or  agent  of  the  corporation  or  of  any 
one  authorized  to  mail  such  notice  that  the  notice  required  by  this  sec- 
tion has  been  duly  addressed  and  mailed  by  the  corporation  issuing  such 
policy  shall  be  presumptive  evidence  that  such  notice  has  been  duly  given. 
No  action  shall  be  maintained  to  recover  under  a  forfeited  policy  unless 
the  same  is  instituted  within  one  year  from  the  day  upon  which  default 
was  made  in  paying  the  premium,  installment,  interest  or  portion  thereof, 
for  which  it  is  claimed  that  forfeiture  ensued.* 

"A  premixim  on  the  policy  matured  April  5,  1900.  On  the  14th  day 
of  March  prior  thereto,  in  compliance  with  the  above  statute,  the  appel- 
lant mailed  to  William  E.  English  at  Carrizo  Springs,  Texas,  his  post- 
office  address,  the  following  printed  notice:  'Bring  this  card  with  you 
when  pa3dng  premium  or  inclose  it  with  your  remittance. 

"  *The  New  York  Life  Insurance  Company  hereby  gives  notice  that 
on  policy  No.  942234  a  premium  of  $72.30  will  be  due  April  5,  1900, 
provided  the  policy  be  then  in  force.  This  premium  will  be  due  and 
payable  at  the  home  office,  346  and  348  Broadway,  New  York,  to  the 
cashier  of  the  company,  or  R.  H.  Mitchell,  cashier.  Trust  Building, 
Dallas,  on  the  production  of  the  official  receipt  therefor.  Unless  such 
premium  then  due  shall  be  paid  to  the  company  or  a  duly  appointed 
agent  or  person  authorized  to  collect  such  premium  on  or  before  the 
day  it  falls  due,  such  policy  and  all  payments  thereon  will  become  for- 
feited and  void,  except  as  to  the  right  of  a  surrender  value  or  paid  up 
policy  which  may  be  provided  in  said  policy  or  by  statute.  This  notice 
is  required  by  the  laws  of  New  York  and  does  not  modify  any  terms  of 
the  contract. 

(Signed.)     "  'Jno.  A.  McCall,  President* 

''After  the  premium  became  due  and  being  unpaid,  at  the  time  of 
their  respective  dates,  the  company,  by  its  cashier,  B.  H.  Mitchell,  at 
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Dallas,  wrote  W,  E.  English  the  following  letters  and  mailed  them  to 
Mm  at  Carrizo  Springs,  Texas : 

"  'Dallas,  Texas,  4-24-1900. 
''TV.  E.  English,  Carrizo  Springs,  Texas: 

"  Dear  Sir. — We  beg  to  remind  you  that  your  premium  of  $72.30  on 
policy  No.  942234  was  due  April  6th  and  is  still  impaid.  Your  remit- 
tance must  include  interest  at  the  rate  of  6  per  cent  per  annum  from  the 
5th  day  of  April,  1900.  Your  last  day  of  grace  is  May  5,  1900.  Yours 
truly. 

"  'R.  H.  Mitchell,  Cashier.'- 

«  T)ALLA8,  Texas,  Apl.  25,  1900. 
""Ifr.  W.  E.  English,  Carrizo  Springs,  Texas: 

"  TDear  Sir. — I  beg  to  remind  you  that  your  premium  of  $72.30  on  pol- 
icy No.  942234  was  due  April  5.  May  5,  1900,  will  be  your  last  day  of 
grace,  and  if  you  will  remit  before  that  day,  please  add  interest  at  the  rate 
of  5  per  cent  per  annum  for  the  time  past  due.  A  policy  of  insurance  in 
the  Nev  York  Life  is  such  a  valuable  protection  against  loss  that  may 
conie  at  any  time,  and  such  a  valuable  investment  if  kept  in  force,  that 
ve  feel  sure  that  nothing  but  an  pversight  or  misapprehension  of  the 
facts  could  induce  you  to  sacrifice  your  contract  with  the  company.  If 
you  have  delayed  making  this  payment  on  account  of  lack  of  ready  funds, 
^  you  will  send  me  one-half  or  even  one-fourth  of  the  amoimt  of 
premium  (interest  to  be  paid  in  full  in  cash),  I  will  extend  the  balance 
for  six  months,  interest  at  the  rate  of  5  per  cent  per  annum.  Please 
wor  me  with  a  prompt  reply.    Yours  very  truly. 


"  'Cashier. 

''  "Dallas,  Texas,  May  5,  1900. 
'**Mr.  W.  E.  English,  Carrizo  Springs,  Texas: 

"  Dear  Sir. — I  am  in  receipt  of  your  esteemed  favor  of  the  2d  instant, 
inclosing  $18.10  as  part  payment  of  annual  premium  of  $72.30  due 
April  5th  under  your  policy  No.  942234.  As  requested,  I  inclose  here- 
with note  duly  filled  out  for  balance  on  one  of  company's  forms,  which 
please  sign  as  indicated,  stamp  with  2  cent  revenue  stamp  as  required  by 
law,  and  return  to  this  oflBce.  Upon  receipt  of  this  note  properly  exe- 
cuted, I  will  take  pleasure  in  sending  you  receipt  covering  settlement. 
Yours  truly, 

"  "B.  H.  Mitchell,  Cashier.' 

**0n  May  4,  1900,  English  paid  $18.10  on  the  premium  and  gave  his 
note  for  the  balance,  which  is  as  follows : 

''  Tol.  942234.  "  'Dallas,  Texas,  Apl.  5,  1900. 

**  T^ithout  grace  six  months  after  date  I  promise  to  pay  to  the  order 
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of  the  New  York  Life  Insurance  Company  $54.20  at  National  Exchange 
Bank,  Dallas,  Texas,  value  received,  with  interest  at  the  rate  of  5  per 
cent  per  annum.  This  note  is  given  in  part  payment  of  the  premium  due 
4-5-1900,  on  the  above  policy,  with  the  imderstanding  that  all  claims  to 
further  insurance  and  all  benefits  whatever  which  full  pajrment  in  cash  of 
said  premium  would  have  secured  shall  become  inmiediately  void  and  for- 
feited to  the  New  York  Life  Insurance  Company  if  this  note  is  not  paid 
at  maturity,  except  as  otherwise  provided  in  the  policy  itself, 

(Signed.)     *'T?'.  E.  English.' 

'^And  the  company  then  delivered  to  him  the  following  receipt: 

"  'Cash  $18.10.  "  'Dallas,  Texas,  5-4-1900. 

"  'Note  6  mos.  dated  Apl.  6,  1900,  due  Oct.  5,  1900,  without  grace. 
Made  by  W.  E.  English.  Payable  at  National  Exchange  Bank,  Dallas^ 
Texas. 

"  ^Received  from  the  owner  of  policy  No.  942234,  $18.10  in  cash  and 
his  note  at  six  months  for  $54.20,  which  continues  said  policy  in  force 
until  the  5th  day  of  April,  1901,  at  noon,  in  accordance  with  its  terms 
and  conditions,  provided  the  above  note  is  paid  at  maturity,  and  this  re- 
ceipt signed  by  R.  H.  Mitchell,  cashier.' 

"The  following  letter  accompanying  the  receipt  was  written  and  anthoi  •• 
ized  from  the  company's  branch  office  at  Dallas^  Texas,  to  W.  E.  English, 
Carrizo  Springs,  Texas: 

"  T)alla8,  Texas,  May  19,  1900. 
'"W.  E.  English,  Carrizo  Springs,  Texas: 

"  'Dear  Sir. — ^Referring  to  our  recent  correspondence,  I  take  pleasure 
in  handing  you  herewith  receipt  for  April,  1900,  premium  under  your 
policy  No.  942234. 

"  In  this  connection  I  desire  to  call  your  special  attention  to  the  fact 
that  your  note,  given  in  part  settlement  of  this  premium,  will  be  due 
October  5, 1900,  without  grace,  and  is  payable  at  the  National  Exchange 
Bank  of  this  city.  In  due  course,  kindly  forward  the  bank  draft  or 
money  order  to  cover,  thereby  preventing  lapse  of  policy.  Yours  very 
truly, 

"  'R.  H.  MiTOHELL,  Cashier.' 

"And  on  October  8,  1900,  appellant,  by  its  cashier,  R.  H.  Mitchell, 
wrote  from  Dallas,  Texas,  addressed  to  W.  E.  English,  Carrizo  Springs, 
Texas,  the  following  letter : 

"  'Dallas,  Texas,  Oct.  8,  1900. 
'"Mr.  W.  E.  English,  Carrizo  Springs,  Texas: 

"'Dear  Sir. — The  National  Exchange  Bank  of  this  city  have  just 
advised  me  that  you  failed  to  pay  your  note  of  $54.20  (interest  $1.35) 
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due  on  the  5th  instant,  without  grace,  and  given  in  part  settlement  of  the 
April,  1900,  premium  imder  your  policy  No.  942234. 

"Thinking  perhaps  this  was  an  oversight  on  your  part,  wish  to  say 
if  you  will  forward  me  remittances  covering  amoimt  of  note  and  inter- 
est and  also  furnish  us  with  the  inclosed  health  certificate  executed  by 
our  examiner  in  your  city,  Dr.  J.  W.  Hargus,  without  expense  to  the 
company,  I  will  again  take  pleasure  in  placing  your  insurance  in  force 
and  forwarding  you  your  note  for  cancellation,  provided  health  certifi- 
cate proves  satisfactory  to  our  medical  board  at  New  York.  If  it  will 
be  inconvenient  for  you  to  settle  this  note  in  full,  I  am  pleased  to  say 
that  the  company,  in  order  to  assist  you,  will  be  willing  to  accept  one- 
half  or  even  one-third  of  the  amount  of  the  note  in  cash,  provided  inter- 
est is  paid,  and  grant  you  a  three  months^  extension  on  the  balance. 

"'Trusting  you  will  favor  me  with  an  early  reply,  I  am  yours  very 
truly, 

"  TR.  H.  MrroHBLL,  Cashier.' 

"The  note  copied  in  this  statement  and  referred  to  in  the  above  letter 
was  not  paid  at  maturity,  nor  has  the  note  or  any  part  of  it  ever  been 
paid.    No  other  notice  in  conformity  and  compliance  with  the  statute  of 
the  State  of  New  York,  above  quoted,  than  the  notice  above  cited  in  this 
statement  was  ever  given  the  insured  by  appellant  company.    The  note 
was  canceled  by  appellant  at  its  home  oflBce  in  New  York  City  on  the 
17th  day  of  October,  1900,  but  retained  by  the  company,  as  it  claims,  as 
evidence  of  the  transaction  and  right  of  the  company  to  declare  the  pol- 
icy canceled.    On  the  same  day  the  policy  was  marked  'lapsed'  on  the 
'>ook8  of  the  company,  'April  5,  1900,'  this  being  the  date  for  the  pay- 
inent  of  the  premium,  the  failure  of  which  to  pay  appellant  claims  caused 
*e  lapse  of  the  policy. 

'TT.  E.  English  died  at  Carrizo  Springs,  October  19,  A.  D.  1900.  After 
bis  death  the  amoimt  due  on  the  note,  premium  and  interest,  was  ten- 
^ei:^d  the  company  by  appellee  and  pajrment  of  the  policy  demanded  by 
be^-  Appellant  refused  to  accept  the  tender  or  pay  the  policy,  claiming 
i^at  the  same  had  been  forfeited  by  the  failure  of  the  insured  to  pay  the 
prenxium  due  thereon. 

^'Question :    Did  the  acceptance  of  the  note  and  cash  for  the  premium 

^'  A^pxil  5,  1900,  by  the  appellant,  in  view  of  the  facts  stated,  constitute 

BUch  a  renewal  of  the  policy,  or  have  such  effect  as  would  prevent  its 

t^Psiug  or  being  forfeited  by  the  company  without  other  notice  to  the 

^Uped,  such  as  is  provided  for  in  the  statute  of  the  State  of  New  York, 

^^^  is  shown  by  our  statement  of  the  facts  in  this  case? 

,  We  answer  the  question,  that  the  failure  of  the  insurance  company  to 

^^^  notice  of  the  time  when  the  note  would  fall  due,  as  required  by  the 

^tute  of  New  York  certified,  prevented  the  forfeiture  of  the  policy  in 

^8  case. 

The  case  of  New  York  Life  Insurance  Company  v.  Orlopp,  61  South- 
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western  Reporter,  336,  rested  upon  the  same  state  of  facts  in  every  mate- 
rial particular  as  appear  from  the  certificate  in  this  case,  and  the  Court 
of  Civil  Appeals  held  in  that  case  that  the  same  law  which  is  set  out  in  the 
certificate  applied  to  a  note  given  under  similar  circumstances  and  in  the 
same  language,  except  dates,  amounts,  and  number  of  policy,  and  the 
words  *  Vithout  grace,^^  which  do  not  appear  in  the  note  in  that  case.  The 
New  York  Life  Insurance  Company  applied  to  this  court  for  a  writ  of 
error,  which  was  refused.  The  sole  ground  upon  which  the  application 
rested  was  that  the  court  erred  in  holding  that  the  law  of  New  York, 
which  is  now  under  investigation,  required  the  insurance  company  to 
give  the  notice  therein  specified  upon  the  failure  of  the  insured  to  pay 
the  note  given  for  a  part  of  the  premium  as  in  this  case.  The  refusal  of 
the  application  necessarily  involved  the  concurrence  of  this  court  in  the 
decision  in  that  case  in  which  Justice  Himter  ably  and  elaborately  dis- 
cussed the  whole  question,  and  we  shall  not  extend  this  discussion  beyond 
what  is  necessary  to  express  tersely  our  reasons  for  the  answer  given  to 
the  question. 

The  statute  of  New  York  is  properly  before  us  by  pleading  and  proof 
on  the  part  of  the  appellee,  and  we  will  construe  it  as  if  it  were  a  domestic 
statute,  looking  to  the  decisions  of  the  State  of  New  York  for  such  light 
as  they  may  throw  upon  the  question.-  This,  in  substance,  is  the  proposi- 
tion submitted  in  the  argument  of  the  coimsel  for  appellant,  and  we  think 
correctly  states  the  duty  of  this  court  in  the  premises. 

When  the  premium  upon  the  policy,  $72.30,  fell  due  on  April  5,  1900, 
the  agent  of  the  company  in  Texas  very  kindly  proposed  to  English,  'If 
you  will  send  me  one-half  or  even  one-fourth  of  the  amoimt  of  the  pre- 
mium, I  will  extend  the  balance  for  six  months.^^  English  paid  $18.10 
on  the  premium  and  gave  his  note  for  the  balance,  $54.20,  which  recited 
that  it  was  given  in  part  payment  of  the  premium,  "with  the  understand- 
ing that  all  claims  to  further  insurance  and  all  benefits  whatever  which 
full  payment  in  cash  of  said  premium  would  have  secured  shall  become 
immediately  void  and  forfeited  to  the  New  York  Life  Insurance  Com- 
pany if  this  note  is  not  paid  at  maturity,  except  as  otherwise  provided  in 
the  policy  itself.'^  The  renewal  receipt  provided  that  if  the  note  was 
paid  at  maturity  the  policy  would  be  continued  in  force  imtil  April  5, 
1901.  We  have  grouped  these  facts  as  a  basis  for  the  proposition  that  the 
$54.20  expressed  in  the  note  was  and  continued  to  be  "a  portion^^  of  the 
premium  which  became  due  April  6,  1900.  The  agent  understood  that 
payment  of  a  portion  of  the  premium  was  postponed.  English  accepted 
the  proposition  and  acted  upon  it,  and  the  future  life  of  the  policy  was 
made  to  depend  upon  the  payment  of  the  note.  By  the  payment  the 
benefits  of  tiie  policy  would  be  secured  as  if  paid  when  first  due  and  fail- 
ure would  cause  just  such  loss  under  the  policy  as  would  have  resulted 
if  the  note  had  not  been  given.  We  think  that  there  can  be  no  doubt  on 
the  question  that  the  $54.20  embraced  in  the  note  was  a  part  of  the  pre- 
mium which  fell  due  on  the  5th  of  April,  1900. 

The  law  of  the  State  of  New  York  under  consideration  was  not  enacted 
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for  the  benefit  of  the  insurance  companies^  but  was  passed  to  prevent  for- 
feitures of  policies,  and  must  be  liberally  construed  to  accomplish  the 
purpose.  Seiders  v.  Life  Assn.,  93  Texas,  200.  By  the  terms  of  the 
New  York  statute  before  quoted,  no  insurance  company  can  forfeit  any 
policy  of  insurance  except  it  be  "weekly  premiums  or  term  insurance,  for 
one  year  or  less,^^  on  account  of  the  failure  of  the  insured  to  pay  any  pre- 
mium or  "any  portion  thereof/'  within  one  year  from  the  failure,  except 
notice  as  required  by  that  statute  has  been  given.  The  amoimt  secured 
by  the  note  was  a  portion  of  the  premium  required  by  the  policy  to  be  paid 
and  is  within  the  very  letter  of  the  law.  There  is  nothing  in  the  statute 
which  would  exclude  a  note  like  this;  on  the  contrary,  it  seems  to  have 
been  framed  with  a  view  to  cover  all  cases  of  failure  to  pay  the  premium 
on  a  policy  of  life  insurance. 

We  are  referred  to  the  case  of  Conway  v.  Insurance  Company,  140 
New  York,  79,  as  placing  a  different  construction  upon  this  statute.    We 
have  examined  that  case  carefully,  and  we  are  of  opinion  that  the  deci- 
sion is  not  entitled  to  be  regarded  as  the  law  of  the  State  of  New  York. 
(1)  Because  the  case  had  been  decided  and  fully  disposed  of  upon  the 
proposition  that  the  note  was  taken  without  authority  on  the  part  of  the 
agents  and  that  the  company  was  not  boimd  by  it  as  an  extension  of  the 
time  of  the  policy.     (2)  Because  the  subject  of  notice  is  disposed  of  in 
such  a  manner  as  to  show  that  it  had  received  no  careful  consideration 
by  the  court.    The  whole  subject  is  disposed  of  in  this  language:    "No 
further  notice  was  required  from  the  company  to  the  deceased.    The 
notice  provided  to  be  given  by  the  statute  as  a  condition  of  its  right  to 
declare  a  policy  lapsed  for  nonpayment  of  an  aimual  premium  was  not 
necessary,  inasmuch  as  it  had  duly  given  the  notice  before  the  premium 
became  due,  which  the  statute  has  provided  for.    The  statute  does  not 
apply  to  this  case.^'    No  reasoning  is  indulged  in  to  show  why  the  note 
is  not  embraced  in  the  plain  terms  of  the  statute,  and  in  fact  it  is  not 
entirely  clear  that  the  opinion  refers  to  this  particular  point  in  the  stat- 
ute.   (3)     The  statement  of  that  case  shows  that  the  note  was  given  to 
the  general  agents,  who  withheld  the  renewal  receipt.     The  court  held 
that  the  agents  did  not  have  authority  to  extend  the  time  of  payment ; 
the  note  did  not  belong  to  the  company,  and,  having  disposed  of  the  case 
upon  that  ground,  it  would  follow  that  no  notice  was  required  to  be  given 
by  the  company  as  to  that  note.     This  is  all  the  court  said  with  reference 
to  notice,  which  does  not  in  terms  nor  in  spirit  embrace  a  note  given  by 
authority  of  the  company  upon  which  the  policy  was  actually,  renewed  as 
in  this  case.     In  Strauss  v.  Insurance  Company,  67  New  York  Supple- 
ment, 509,  in  which  a  note  like  this  had  been  given  by  the  insured,  and, 
upon  failure  to  pay  it,  the  company  claimed  a  forfeiture  of  the  policy, 
which  the  Supreme  Court  of  that  Sate  held  could  not  be  maintained 
against  the  assignee  to  whom  notice  had  not  been  given  of  the  failure  to 
pay  the  premium,  and  in  concluding  the  opinion  upon  the  question  of  the 
forfeiture  claimed  under  the  terms  of  the  note,  the  court  said:     "The 
condition  in  the  unpaid  note  given  for  part  of  the  premium  that  the  pol- 
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icy  should  'without  notice  to  any  party  or  parties  interested  therein  be 
null  and  void  on  the  failure  to  pay  this  note  on  maturity/  was  ineffective. 
It  has  to  be  coupled  with  the  like  condition  in  the  policy  itself  that  the 
policy  shall  be  null  and  void  on  failure  to  pay  any  premium  or  note  given 
therefor  on  the  day  it  comes  due,  and  can  be  given  no  greater  force.  The 
statute  limits  the  operation  of  such  agreements  of  forfeiture  so  that  they 
can  only  take  effect  after  the  prescribed  notice  of  forfeiture.  It  is  pro- 
hibitive and  can  not  be  evaded.'^  This  brief  and  cogent  statement  of  the 
law  upon  the  subject  of  the  noie  seems  to  us  to  be  in  direct  conflict  with 
the  construction  sought  to  be  placed  upon  the  loose  statement  in  the  ease 
previously  decided,  and  is  entitled  to  more  weight  in  determining  the 
meaning  of  that  statute.  That  decision  was  affirmed  by  the  appellate 
division  of  that  court,  which  is  inferior  in  jurisdiction  to  the  Court  of 
Appeals,  but  it  shows  that  the  Supreme  Couri;,  which  decided  and 
affirmed  that  case,  did  not  understand  Conway  v.  Insurance  Company  as 
it  is  interpreted  by  counsel  for  appellant. 


E.  Miller  et  al.  v.  John  6.  Tod,  Secretary  of  State. 

No.  1090.    Decided  April  7,  1902. 

l.^^orporation— Charter — Growing  Rice. 

Subdivision  27  of  article  624,  Revised  Statutes,  in  authorizing  the  creation 
of  corporations  for  "the  growing,  selling,  and  piu-chasing  of  seeSs,"  etc.,  con- 
templated only  the  growing  and  dealing  in  seed  as  seed,  and  did  not  warrant 
incorporation  for  growing  rice,  not  so  limited,  but  for  the  general  market  as  a 
food  product.     (Pp.  407,  408.) 

2. — Same— Incorporation  for  Unwarranted  Purposes— Refusal  to  File  Charter. 

The  Secretary  of  State  could  properly  reTuse  to  file  a  charter  of  a  proposed 
corporation,  to  be  created  for  several  purposes,  where  incorporation  for  one  of 
the  piu-poses  named  was  not  warranted  by  law.     (Pp.  408,  409.) 

3d — Statutory  Construction. 

Where  the  meaning  of  a  statute  is  doubtful,  the  policy  of  the  measure  is 
a  matter  to  be  considered  by  the  courts.     (P.  408.) 

4.— Charter— Several  Purposes,  One  Unauthorized. 

Quaere,  whether  a  charter  of  a  corporation  created  for  several  purposes,  one 
of  which  is  unauthorized,  is  good  as  to  the  authorized  purpose.     (P.  409.) 

Original  application  for  writ  of  mandamus  to  the  Secretary  of  State 
to  compel  him  to  file  the  charter  of  a  proposed  corporation. 

L.  B.  Moody,  for  petitioners. — It  would  appear  from  the  brief  filed 
by  the  Attorney-General  in  this  cause  that  the  only  reason  he  has  for 
assuming  that  a  corporation  can  be  formed  only  for  the  purposes  named 
in  one  subdivision  of  article  642  is  that  article  642  is  subdivided  into 
numbered  paragraphs,  and  he  knows  of  no  other  reason  why  the  Legis- 
lature should  have  thus  subdivided  the  article.  To  my  mind  this  sub- 
dividing of  the  article  is  not  indicative  of  any  such  legislative  intention, 
but  is  merely  for  the  purpose  of  convenient  reference.     Jt  seems  to  me 
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that  public  policy  requires  that  the  purposes  for  which  a  corporation  is 
fonned  ought  to  be  such  as  are  germane  to  each  other,  and  I  do  not  be- 
lieve that  a  corporation  ought  to  be  authorized  for  separate  and  distinct 
purposes  which  have  no  relationship  with  each  other,  even  though  all  of 
«uch  purposes  be  found  in  one  siAdivision  of  the  act.     On  the  other 
hand,  I  believe  that  when  the  purposes  for  which  it  is  desired  to  form  a 
-corporation  are  germane  and  are  intimately  related  to  each  other,  and 
«e  found  in  article  642,  even  though  in  separate  paragraphs,  that  the 
formation  of  the  corporation  for  such  purposes  is  legal.    There  is  no 
statutory  provision  to  the  contrary,  and  certainly  no  rule  of  public 
policy  is  thereby  contravened.    The  only  case  cited  by  counsel  in  their 
brief  is  Williams  v.  Citizens  Enterprise  Company,  57  Northeastern  Be- 
porter,  581,  which  case  is,  I  submit,  not  at  all  in  point,  for  the  reason 
that   the  Indiana  statute  under  which  it  was  decided  divides  the  pur- 
poses for  which  corporations  may  be  formed  by  the  word  *'or,^^  which  is 
Dot   true  of  the  statute  in  this  State,  and  the  court  held  in  that  case 
that  they  could  not  substitute  the  word  "and"  for  the  word  "or*^  used  by 
fie  Legislature. 

I^lie  primary  purpose  for  which  it  is  desired  to  form  a  corporation  by 
petitioners  herein  is  the  growing  of  rice,  and  it  is  a  matter  of  such  pub- 
lic notoriety  that  it  is  necessarily  incident  to  the  business  of  growing 
nee  that  canals,  flumes  and  laterals  should  be  constructed  for  the  pur- 
V^^  of  irrigating  the  rice,  that  I  take  it  this  court  has  judicial  knowl- 
"f^    of  these  facts.    It  seems  to  me  that,  if  the  only  authority  given 
^  the   charter  was  the  growing  of  rice,  the  company  would  have  the 
^ff^t    to  construct  and  operate  such  canals,  flumes  and  laterals  as  an 
^Plied  power  necessary  for  the  carrying  out  of  the  primary  purpose  of 
^^^^^g  rice,  and  surely  there  could  be  no  illegality  in  setting  forth  in 
the  eliarter  powers  which  the  corporation  would  impliedly  possess  even 
though,  not  set  forth.     Coimsel  seem  to  be  of  the  opinion  that  because 
it  IS  provided  by  subdivision  2  of  article  643  that  the  charter  must  set 
forth    the  purpose  for  which  it  is  formed,  that  this  indicates  that  the 
•^^Poi^tion  can  have  only  one  purpose.     That  such  is  not  the  case  will 
-^PP^air  from  article  665,  which  provides  that  no  corporation  shall  em- 
Y^  its  stock,  etc.,  for  any  other  purpose  whatever  than  to  accomplish 
™  legitimate  objects  of  its  creation.     In  the  case  of  Hardware  Com- 
Pf^y   V.  Manufacturing  Company,  86  Texas,  163,  this  courtr  held  that 
Xuft  -Word  "purpose'^  in  this  connection  meant  the  business  for  which  the 
^iTK>ration  is  carried  on,  and  defined  the  word  business  as  denoting 
^^  employment  or  occupation  in  which  a  person  is  engaged  to  procure 
A  living,  and  signifying  that  which  occupies  the  time,  attention  and 
labor  of  man  for  the  purpose  of  a  livelihood  or  profit. 

It  is  stated  by  counsel  in  their  brief  that  the  purpose  of  growing, 
filing  and  purchasing  of  rice  and  other  agricultural  products  is  an 
entirely  different  purpose  from  the  growing,  selling  and  purchasing  of 
seeds,  plants,  etc.,  for  agricultural,  horticultural  and  omamentar  pur- 
poses.    The  only  difference  I  can  see  is  that  the  power  asked  is  not  as 
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broad  as  would  be  authorized  by  the  words  of  the  statute,  but  it  is  cer- 
tainly embraced  within  it.  It  is  a  matter  of  universal  knowledge  that 
rice  is  a  plant,  and  further,  that  its  chief  value  is  the  seeds  produced 
by  it  Even  if  subdivision  27  were  not  contained  in  article  642,  the 
growing  of  rice  would  certainly  be  authorized  by  subdivision  58,  en- 
acted by  the  Twenty-seventh  Legislature,  which  provides  for  the  organ* 
ization  of  companies  for  growing  and  selling  of  fruits,  vegetables  and 
tobacco.  If  rice  does  not  belong  to  the  vegetable  kingdom,  then  I  am 
at  a  loss  to  know  in  which  of  the  other  kingdoms  it  could  be  placed. 

I  respectfully  refer  the  court  to  the  following  authorities:  Ginricb 
V.  Mill  Co.,  21  Kan.,  59 ;  Leavitt  v.  Blatchford,  5  Barb.,  9 ;  Searight  v. 
Payne,  74  Tenn.,  283;  Vandall  v.  Dock  Co.,  40  Cal.,  83;  Railway  v. 
City  of  Bloomii^gton,  76  111.,  447;  Morris,  etc..  Railway  v.  City  of 
Newark,  10  N.  J.  Eq.  (2  Stockt.),  362;  EUerman  v.  Railway  and  Union 
Stock  Yards  Co.,  49  N.  J.  Eq.  (4  Dick.),  217;  Plank  Road  Co.  v.  Water- 
town,  etc.,  Co.,  5  Wis.,  173. 

I  respectfully  submit  to  the  court  that  the  question  involved  in  the 
case  at  bar  is  one  of  very  great  public  interest  to  the  citizens  of  this 
State.  The  growing  of  rice  is  becoming  one  of  the  principal  factors  in 
the  progress  and  development  of  the  State,  and  if  corporations  are  to 
be  barred  from  engaging  in  the  business  of  growing  rice  this  progress 
will  be  very  greatly  hindered  and  retarded.  It  seems  to  me  that  public 
policy  requires  that  such  construction  should  be  given  to  the  statute  as 
will  authorize  the  organization  of  corporations  for  this  pxirpose,  and 
it  would  be  idle  to  form  corporations  for  the  purpose  of  growing  rice 
and  deny  to  them  the  power  to  construct  the  necessary  canals,  flumes, 
and  laterals  without  which  the  rice  can  not  be  grown. 

C.  K,  Bell,  Attorney-General,  and  T.  8.  Reese,  Assistant,  for  respond- 
ent.— No  business  can  be  carried  on  by  persons  as  a  corporation  under 
the  incorporating  act  unless  that  particular  business  is  specified  therein* 
1  Cook  on  Corp.,  sec.  236. 

Subdivision  27  of  article  642  of  the  Revised  Statutes  reads  as  follows : 
*The  growing,  selling  and  purchasing  of  seeds,  plants,  trees,  etc.,  for 
agricultural,  horticultural  and  ornamental  purposes,  and  to  purchase 
and  lease  all  lands  necessary  for  that  purpose.^' 

It  will  be  observed  that  this  subdivision  only  authorizes  the  formation 
of  a  corporation  for  the  purpose  of  the  growing,  selling  and  purchasing^ 
of  seeds,  plants,  trees,  etc.,  for  agricultural,  horticultural  and  orna- 
mental purposes,  whereas  it  is  sought  by  relators  to  incorporate  a  com- 
pany for  an  entirely  different  purpose,  viz.,  for  the  purpose  of  the  grow- 
ing, selling  and  purchasing  of  rice  and  other  agricultural  producte. 

Article  642  of  the  Revised  Statutes  enumerates  the  purposes  for  which 
private  corporations  may  be  formed  and  separates  such  purposes  by 
appropriate  subdivisions.  Art.  643  provides  that  the  charter  must  set 
forth.     *'♦     ♦     ♦     2.     The  purpose  for  which  it  is  formed.*' 

The  Legislature,  by  separating  the  different  purposes  for  which  cor- 
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porations  may  be  created  and  prescribing  that  the  charter  must  set  forth 

tte  pnrpose  for  which  the  corporation  is  formed,  clearly  intended  that 

a  corporation  could  be  formed  for  only  one  of  the  purposes  mentioned;. 

otherwise  there  would  have  been  no  reason  for  the  subdivisions  of  article 

^2  of  the  Revised  Statutes. 

We  regard  the  case  of  Williams  v.  Citizens  Enterprise  Co.,  57  North- 
^fifltem  Eeporter,  581,  as  being  so  directly  in  point  and  conclusive  upon 
tte  proposition  here  submitted,  that  we  content  ourselves  with  referring 
the  court  to  that  case. 

(JAIHES,  Chief  Justice. — ^This  is  an  original  petition  for  the  writ 
of  mandamus  to  compel  the  Secretary  of  State  to  accept  and  file  a  char- 
ter presented  by  the  relators. 

It   is  averred  in  the  petition,  in  effect,  that  the  relators  had  agreed 
^  oi'gajiize  a  corporation  and  had  prepared  a  charter  in  accordance 
with    the  forms  required  by  the  statute  and  had  presented  it  to  the 
respondent  with  the  request  that  it  be  filed  in  his  oflBce,  and  that  he 
^   r*ef used  to  comply  with  t^ie  request.     The  purpose  for  which  the 
corpoi^Q^tion  was  attempted  to  be  organized  is  stated  in  the  proposed 
^^'^^'^X',  a  copy  of  which  is  made  a  part  of  the  petition,  in  the  following 
terms  i      «The  purpose  for  which  this  corporation  is  formed  is  the  con- 
struction, maintenance  and  operation  of  dams,  reservoirs,  lakes,  wells, 
<^*^«>    flumes,  laterals  and  other  necessary  appurtenances  for  the  pur- 
P^  of  irrigating  and  milling;  and  for  the  purpose  of  growing,  selling 
^^  Pxijchasing  of  rice  and  other  agricultural  products,  and  to  purchase 
and  lease  all  lands  necessary  for  that  purpose.^^    The  respondent  filed 
deiaux-x^rs  to  the  petition, — one  general  in  form  and  another,  as  we 
^^^>  general  in  effect,  though  it  specifies  the  grounds  upon  which  the 
^^^^ciency  of  the  pleading  is   asserted.     These  grounds  are:     (1) 
^"*t  one  of  the  purposes  for  which  the  proposed  corporation  is  to  be 
organized  is  not  embraced  in  the  statute;  and  (2)  that  the  proposed 
^rter  is  for  two  purposes  separately  provided  for  in  distinct  subdivi-* 
B^oxx^  of  the  statute  which  defines  the  occupations  for  which  private  cor- 
V^^tions  may  be  created. 

Title  21  of  the  Bevised  Statutes  provides  for  the  creation  of  private 
^T^rations  and  embraces  article  642,  which  declares  that  "The  pur- 
P^^seg  for  which  private  corporations  may  be  formed  are,^^  and  proceeds- 
to  define  in  separate  subdivisions,  numbered  from  1  to  54,  inclusive,  the 
purposes  for  which  such  corporations  may  be  formed.  Among  them 
are  the  following : 

*^23.  The  construction,  maintenance  and  operation  of  dams,  reser- 
voirs, lakes,  wells,  canals,  flumes,  laterals  and  other  necessary  appur- 
tenances for  the  purposes  of  irrigation,  navigation,  milling,  minings 
stockraising  and  city  waterworks.'^ 

''27.  The  growing,  selling  and  purchasing  of  seeds,  plants,  trees,  etc., 
for  agricultural  and  ornamental  purposes,  and  to  purchase  and  lease  all 
lands  necessary  for  that  purpose.'' 
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One  of  the  pTirpoees  in  the  proposed  charter  falls  substantially  within 
the  definition  contained  in  subdivision  23  quoted  above,  and  about  that 
no  question  is  made.  But  '*the  purpose  of  growing,  selling  and  purchas- 
ing rice  and  other  agricultural  products,  and  to  purchase  and  lease  all 
lands  necessary  for  that  purpose,**  as  set  out  in  the  charter,  is  not  couched 
in  the  same  language  as  subdivision  27,  and  the  question  is,  do  they  have 
in  substance  the  same  meaning?  We  are  of  the  opinion  that  they  do  not. 
On  part  of  the  relators  it  is  contended,  in  effect,  thai  since  rice  is  a  seed, 
therefore  the  growing  of  rice  comes  within  the  defined  purpose.  The 
argument  may  be  plausible  but  it  is  not  sound.  The  language  of  the 
subdivision  in  question  shows  clearly  that  what  was  contemplated  was  the 
Rowing  and  dealing  in  seed  merely  as  seed  and  not  the  growing  of  a 
product  for  sale  generally.  The  Legislature  intended  to  authorize  cor- 
porations to  engage  in  a  seed  and  nursery  business,  and,  as  incidental 
thereto,  to  grow  seeds,  plants  and  trees  for  the  purpose  of  that  business. 
Because  they  intended  to  authorize  the  creation  of  corporations  to  grow 
seed  on  a  limited  scale  for  a  limited  purpose,  it  does  not  follow  that  they 
intended  to  empower  the  creation  of  corporations  to  grow  rice  and  other 
agricultural  products  on  an  enlarged  scale,  not  only  for  sale  for  seed  but 
for  sale  for  any  other  purpose  to  which  such  products  may  be  applied. 
The  proposed  charter  does  not  confine  the  business  of  the  company  to  the 
growing  and  selling  of  rice  merely  as  seed,  and  therefore  we  think  tiie  com- 
pany could  not  be  organized  for  carrying  on  such  a  business.  We  are  also 
of  opinion  that  since  one  of  the  purposes  declared  in  the  proposed  char- 
ter is  not  authorized  by  law,  the  fact  that  another  purpose  mentioned  in 
connection  therewith  is  a  lawful  one  does  not  save  it.  Article  643  of  the 
Revised  Statutes  sets  forth  the  articles  which  shall  be  contained  in  the 
charter.  The  second  of  these  is  "the  purpose  for  which  it  (meaning  the 
corporation)  is  formed.**  Article  644  declares  that  the  charter  shall  be 
subscribed  by  three  or  more  persons,  and  prescribes  the  manner  in  which 
it  shall  be  signed  and  acknowledged.  Article  645  provides  that  "such 
charter  shall  thereupon  be  filed  in  the  office  of  the  Secretary  of  State, 
who  shall  record  the  same  at  length,**  etc.  It  is  clearly  implied,  as  we 
think,  that  the  purpose  set  forth  in  the  charter  must  be  an  authorized 
purpose.  But  there  is  no  language  in  any  of  these  articles  which  throws 
any  light  upon  the  question  as  to  the  duty  of  the  Secretary  of  State  when 
the  charter  set  forth  two  purposes,  one  of  which  was  authorized  and  the 
other  not.  But  when  the  meaning  of  a  statute  is  doubtful,  the  policy 
of  the  measure  is  a  matter  to  be  considered  by  the  courts  and  that  con- 
struction ought  to  be  given  to  the  law  which  best  accords  with  sound  pol- 
icy. To  permit  a  charter  to  be  filed  which  purports  to  create  a  corpora- 
tion to  carry  on  a  business  for  which  a  corporation  can  not  be  Ic^ly 
created  under  the  law  would  be  to  hold  out  the  organization  as  a  corpora- 
tion when  it  possessed  none  of  the  rights  and  immunities  of  such  artifi- 
cial bodies,  and  to  allow  innocent  third  parties  who  may  purchase  its 
shares  or  deal  with  it  to  be  misled  to  their  injury.    To  permit  an 
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xmauthorized  purpose  to  be  set  forth  with  another  that  is  authorized 
could  accomplish  no  good  and  wonld  serve  only  to  give  color  of  authority 
to  that  which  is  not  authorized  and  thereby  to  open  a  door  to  deception 
and  fraud.  Our  last  remark  is  made  merely  with  reference  to  effect  of 
a  charter  which  embraces  an  imauthorized  purpose  and  not  with  reference 
to  the  relators,  who  are  here  contending  in  good  faith  that  both  the  pur- 
poses declared  in  their  charter  are  purposes  for  which  a  corporation  may 
be  lawfully  created  under  the  statute.  As  we  understand,  while  they  do 
not  admit  that  the  mention  of  an  unlawful  purpose  would  vitiate  their 
charter,  they  have  not  contended  that  it  would  not  But  since  we  hold 
that  one  of  the  purposes  in  relator's  charter  is  unauthorized,  the  question 
is  necessarily  in  the  case  and  had  to  be  determined. 

The  question  whether  a  charter  which  declares  that  it  is  organized  for 
two  purposes,  one  of  which  is  authorized  and  the  other  not,  and  which 
has  been  accepted  and  filed  by  the  Secretairy  of  State,  is  good  for  the 
authorized  purpose,  is  not  before  us.  Neither  is  the  question,  whether  a 
company  under  such  charter  so  accepted  and  filed  should  be  declared  a 
de  facto  corporation.  See  American  Salt  Co.  v.  Heidenheimer,  80  Texas, 
344.    We  therefore  express  no  opinion  upon  either  of  these  points. 

Since  we  sustain  the  first  ground  of  objection  to  the  proposed  charter, 
it  is  not  necessary  to  consider  the  second. 

The  writ  of  mandamus  is  refused. 

Mandamus  refused. 


Missouri,  Kansas  ft  Texas  Railway  Company  of  Texas  v. 
Walker  Johnson. 

No.  1093.    Decided  April  7,  1002. 

t— Sdf-Sexving  DecUratioiis— Statements  to  Medical  Expert 

The  mere  declaration  by  plaintiff  of  the  fact  of  his  suffering  pain,  made  to 
a  medical  expert,  on  an  occasion  prepared  by  himself,  for  the  sole  purpose  of 
furnishing  the  expert  with  information  on  which  to  base  an  opinion  favorable 
to  plaintiff  in  his  suit  for  damages  from  personal  injury,  seems  not  to  be  ad- 
missible; but  exclamations,  shrinkings,  and  other  expressions  of  a  party  which 
appear  to  be  instinctive  and  spontaneous  betrayal  of  pain  are  admissible  though 
made  under  such  circumstances.     (Pp.  411,  412.) 

S.— Objection  to  Evidence. 

A  general  objection,  in  advance  of  the  testimony,  to  evidence  of  anything 
said  or  done  by  plaintiff  himself  on  the  occasion  of  his  examination  by  the 
medical  expert  who  was  testifying  for  him  in  regard  to  personal  injuries,  is  not 
sufficient  to  raise  the  question  of  error  in  admitting  a  mere  declaration  of  pain 
by  plaintiff,  along  with  other  exclamations,  etc.,  called  forth  by  manipulations 
or  tests  by  the  physician.  Not  everything  said  or  done  was  inadmissible,  and 
a  ruling  should  nave  been  invoked  on  the  particular  testimony  which  was  so. 
(P.  412.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an  appeal 
from  Grayson  County. 
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Johnson  sued  the  railway  company  for  personal  injuries  from  defend- 
ant's negligence.  He  had  judgment  and  defendant  appealed.  Judg- 
ment was  aflfirmed,  and  appellant  thereupon  obtained  writ  of  error. 

jT.  8.  Miller  and  Head  &  Dillard,  for  plaintiff  in  error. — ^What  a  plain- 
tiff says  to  a  physician  who  is  examining  him  for  the  purpose  of  being  a 
witness  in  his  behalf,  and  not  for  the  purpose  of  treating  him  profession- 
ally, is  self-serving,  hearsay,  immaterial,  irrelevant,  and  should  not  be 
admitted  as  evidence  against  the  defendant  in  behalf  of  the  plaintiff  who 
makes  the  statements.  Wheeler  v.  Railway,  41  S.  W.  Rep.,  617;  Wheeler 
V.  Railway,  91  Texas,  356;  Railway  v.  Kuehn,  2  Texas  Civ.  App.,  210; 
Railway  v.  Roalefs,  70  Fed.  Rep.,  21 ;  Railway  v.  Huntley,  38  Mich.,  543; 
Jones  V.  Pori;land,  50  N.  W.  Rep.,  733;  Railway  v.  Mari;in,  63  S.  W. 
Rep.,  1091. 

The  flinching  and  complaints  that  are  made  by  k  plaintiff  to  a  physi- 
cian who  is  examining  him  for  the  purpose  of  testif3ring  in  his  behalf  as 
to  the  extent  of  his  injuries,  and  not  for  the  purpose  of  treating  him  pro- 
fessionally, are  self-serving,  hearsay,  immaterial,  irrelevant,  and  should 
not  be  admitted  as  evidence  against  the  defendant  who  is  being  sued  at 
the  time  such  evidence  is  so  beins:  manufactured. 


"*© 


Wolfe,  Hare  &  Semple,  for  defendant  in  error. — ^The  declarations  made 
by  a  party  as  to  present  pain  and  suffering  during  the  course  of  his  exam- 
ination by  a  physician,  for  the  purpose  of  asceri;aining  his  physical  condi- 
tion, are  admissible  as  original  evidence,  and  that  the  examination  was^ 
made  to  enable  the  physician  to  testify  as  an  experi;  in  a  suit  then  pending^ 
would  make  no  difference.  The  testimony  was  admissible  as  being  one  of 
the  facts  on  which  the  physician  based  his  opinion.  Wheeler  v.  Railway,  91 
Texas,  356;  Railway  v.  Wheeler,  41  S.  W.  Rep.,  517;  Railway  v.  Shafer,. 
64  Texas,  641 ;  Rogers  v.  Crain,  30  Texas,  285 ;  Newman  v.  Dodson,  61 
Texas,  95 ;  Railway  v.  Barron,  78  Texas,  421 ;  Jackson  v.  Railway,  66  S.. 
W.  Rep.,  376;  Railway  v.  Oslin,  63  S.  W.  Rep.,  1039;  Railway  v.  Click,. 
32  S.  W.  Rep.,  226;  Railway  v.  Ayers,  83  Texas,  270;  Pullman,  etc,  v. 
Smith,  79  Texas,  468;  Railway  v.  Reed,  88  Texas,  439;  Railway  v.. 
Kuehn,  21  S.  W.  Rep.,  60;  Railway  v.  Sanders,  33  S.  W.  Rep.,  245;  Rail- 
way V.  Rose,  49  S.  W.  Rep.,  133;  Railway  v.  Ross,  32  S.  W.  Rep.,  730; 
Railway  v.  Brown,  40  S.  W.  Rep.,  618;  Railway  v.  Zwiener,  38  S.  W. 
Rep.,  375;  Railway  v.  Bruce,  24  S.  W.  Rep.,  927;  Railway  v.  Uriin,  168. 
U.  S.,  271 ;  Railway  v.  Spilker,  134  Ind.,  380 ;  Insurance  Co.  v.  Mosley,. 
8  Wall.,  397 ;  Kent  v.  Town  of  Lincohi,  32  Vt.,  691 ;  Railway  v.  Novak,, 
61  Fed.  Rep.,  673 ;  Railway  v.  Frazier,  27  Kan.,  463 ;  Johnson  v.  Rail- 
way, 47  Minn.,  430;  Sanders  v.  Reister,  1  Dak.,  171;  Matteson  v.  Rail- 
way,. 35  N.  Y.,  487;  Schuler  v.  Railway,  20  N.  Y.  Supp.,  683;  Jones  v. 
Railway,  43  Minn.,  279 ;  Gray  v.  McLaughlin,  26  Iowa,  279 ;  Barber  v. 
Merriam,  11  Allen  (Mass.),  322;  Biles  v.  Holmes,  11  Ire<l.  (N.  C),  16; 
Railway  v.  Falvey,  104  Ind.,  409 ;  Railway  v.  Johns,  36  Kan.,  769 ;  Phil- 
lips V.  Kelly,  29  Ala.,  628 ;  Keys  v.  Cedar  Falls,  107  Iowa,  609 ;  Railway 
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V.  Murray,  55  Ark.,  258;  Howe  v.  Plainfield,  41  N.  H.,  135;  Norris  v. 
Town  of  Haverhill,  65  N.  H.,  89;  Earle  t.  Tupper,  45  Vt.,  275;  Denton 
^.  State,  1  Swan  (Tenn.),  279;  State  v.  Gedieke,  43  N.  J.  L.,  86;  Towle 
^-  Blake,  48  N.  H.,  92;  Railway  v.  NeweU,  104  Ind.,  264;  McKormick 
^-  West  Bay  City,  110  Mick.,  265;  1  Greenl.  Ev.,  sees.  102, 162b,  16  ed.; 
lWhartEv.,8ec.  268. 

Williams,  associate  Justice. — ^This  is  a  writ  of  error  pioseeuted 

from  a  judgment  of  the  Court  of  Civil  Appeals,  affirming  a  judgment  of 

^e  Distariet  Court  in  favor  of  defendant  in  error  against  plaintiff  in  error 

ioT  damages  for  personal  injuries.     One  of  the  questions  over  which  there 

vas  a  sharp  controversy  in  the  trial  was  as  to  the  extent  of  the  injuries 

aod  damage  sustained  by  defendant  in  error. 

A  bill  of  exceptions  in  the  record  recites  that  Dr.  Peild  was  introduced 
as  a  witness  in  favor  of  plaintiff  below,  and  testified  that  about  six  months 
^foTe  the  trial  he  had  examined  plaintiff  for  the  purpose  of  ascertaining 
the  nature  and  extent  of  his  injuries,  not  for  treatment,  but  only  in  order 
to  qualify  himself  to  testify  as  an  expert  in  the  trial ;  "that  on  such  exam- 
ination plaintiff  complained  of  suffering  considerable  pain  in  certain  por- 
tions of  his  back,  and  when  he  (witness)  would  stick  pins  in  him  along 
his  right  leg,  he  would  exhibit  no  signs  of  suffering  pain,  but  when  he 
would  stick  pins  in  him  at  corresponding  places  on  his  left  side,  he  would 
flinch  and  complain  a  great  deal.*'  The  bill  of  exceptions  further  states 
that  before  the  introduction  of  this  evidence,  the  defendant  objected  to 
t^^  witness  te8tif3ring  to  anything  plaintiff  said  and  to  anything  plaintiff 
^*  while  he  was  being  examined  by  physicians  for  the  purpose  of  testi- 
^y^  in  the  cause  and  not  for  the  purpose  of  being  treated,  on  the  ground 
that  the  evidence  would  be  self-serving,  hearsay,  immaterial,  and  irre- 
levant, and  that  the  objection  was  overruled,  the  court  holding  "that 
f  ^^^Trthing  that  plaintiff  said  and  did  to  the  physicians  while  being  exam- 
^^  under  such  circumstances  would  be  admitted/' 

■Plaintiff  was  injured  August  16,  1899,  and  the  trial  occurred  in 
^^^h,  1901 ;  the  examination  made  by  Dr.  Peild,  therefore,  took  place 
^ore  than  a  year  after  plaintiff  was  hurt. 

The  evidence  of  Dr.  Feild,  as  set  forth  in  the  statement  of  facts,  states 
tile  appearances  of  a  previous  injury  to  plaintifPs  back  still  existing  when 
lie  made  the  examination,  and  proceeded :  ''He  complained  of  consid- 
erable pain,  and,  upon  any  attempted  movement,  would  complain  a  great 
deal."    Then  follows  the  statement  copied  in  the  bill  of  exceptions. 

This  writ  of  error  was  granted  because  the  court  thought  there  was 
error  in  the  admission  of  the  mere  declaration  of  plaintiff  of  the  fact  of 
his  suffering  pain,  made  to  an  expert,  on  an  occasion  prepared  by  him- 
self, for  the  sole  purpose  of  furnishing  the  expert  with  Information  on 
which  to  base  an  opinion  favorable  to  plaintiff.  That  such  declarations, 
made  under  such  circumstances,  are  not  admissible  is  held  by  many 
authorities  which  seem  to  be  better  supported  by  reason  than  those  taking 
a  contrary  view.    Eailway  v.  Huntley,  38  Mich.,  543 ;  Darrigan  v.  Rail- 
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way,  52  Conn.,  291 ;  Jones  v.  Portland,  50  N.  W.  Rep.,  733 ;  Railway  v. 
Roalefs,  70  Fed.  Rep.,  21;  Lambertson  v.  Traction  Co.,  38  Atl.  Rep., 
683;  Abbott  v.  Heath,  84  Wis.,  320;  Stone  v.  Railway,  88  Wis.,  98;  Kel- 
ler V.  Oilman,  93  Wis.,  9;  Laughlin  v.  Railway,  80  Mich.,  154.  This 
point  was  not  decided  by  this  court  in  Wheeler  v.  Railway,  91  Texas, 
356,  a  decision  of  it  being  expressly  waived  because  the  court  held  that 
the  objections  urged  in  the  trial  court  did  not  raise  it.  For  very  similar 
reason  it  must  be  held  that  the  point  is  not  properly  raised  in  this  case. 

The  authorities  referred  to  admit  that  exclamations,  shrinkings,  and 
other  expressions  of  a  party  which  appear  to  be  the  instinctive  or  spon- 
taneous betrayal  of  pain  are  admissible,  although  they  be  made  under  cir- 
cumstances such  as  are  disclosed  here.  Nearly  all  of  the  statements  of 
Dr.  Feild  of  the  acts  and  expressions  of  plaintiff  belong  to  this  class,  and 
the  manner  in  which  his  evidence  is  stated  in  the  statement  of  facts 
makes  it  doubtful  if  the  declaration  of  pain  in  the  back  was  not  produced 
by  manipulations  or  tests  applied  by  the  physician. 

The  bill  of  exceptions  statc«  that  a  general  objection  was  made  to  any- 
thing that  plaintiff  said  or  did  before  the  witness  had  given  any  testi- 
mony. This  was  not  the  proper  time  to  raise  such  an  objection.  The 
court  could  not  be  required  to  anticipate  what  the  witness  would  say  the 
plaintiff  said  or  did  and  to  discriminate  in  advance  between  the  admissi- 
ble  and  inadmissible.  Whether  what  plaintiff  said  or  did  was  competent 
evidence  or  not,  depended  on  its  nature,  and  a  determination  of  what  was 
admissible  and  what  was  not  required  close  discrimination,  which  the 
eourt  could  only  make  when  put  in  possession,  of  the  particular  matter 
sought  to  be  introduced.  This,  so  far  as  the  record  shows,  the  court  was 
never  called  upon  or  enabled,  by  an  objection  made  at  the  proper  time,  to 
do.  It  is  stated,  it  is  true,  that  the  court  ruled  that  everything  said  and 
done  would  be  admitted,  but  the  objection  did  not  require  the  court  to 
make  any  distinction.  It  was  that  nothing  that  was  said  or  done  was  ad- 
missible which  was  plainly  unsound ;  and  it  was  urged  at  a  time  when  no 
particular  evidence  was  up  for  consideration.  Courts,  in  ruling  on  the 
admission  of  evidence,  are  expected  to  pass  upon  particular  matter  offered 
and  not  to  decide  abstract  propositions  in  advance  of  any  offer. 

Affirmed, 
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Gulp,  Colobado  &  Santa  Fe  Railway  Company  v. 
A.  D.  Mangham. 

No.  1068.    Decided  AprU  14,  1902. 

l.-<;<mtribiitoi7  NegUsence— Pleading— Charge — Grouping  Facts. 

A  plea  of  contributory  negligence  in  general  terms,  not  setting  forth  th& 
particular  default  in  care  constituting  the  negligence,  is  sufficient,  if  not  ex- 
cepted to,  to  admit  proof  of  the  particulars,  and  to  entitle  defendant  to  a 
requested  instruction  grouping  such  particular  facts  establishing  the  defense  and 
declaring  their  legal  effect.     (Pp.  417,  418.) 

a.— Evidence— Partial  Disability- Expectancy  of  Life. 

Evidence,  by  standard  mortality  tables,  to  show  the  probable  duration  of 
the  life  of  a  plaintiff  suing  for  injury  to  the  person,  is  admissible  to  establish 
the  damages  from  a  permanent  but  only  partial  disability  to  labor  resulting 
from  such  injury,  and  is  not  limited  to  cases  where  the  incapacity  is  totaL 
Railway  v.  Cooper,  2  Texas  Civ.  App.,  42,  approved,  and  Railway  v.  Douglass^ 
69  Texas,  694,  overruled.     (Pp.  417,  419.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Fifth 
District,  in  ar  appea^  from  Johnson  County. 

Ramsey  &  Odell  and  J.  W.  Terry,  for  appellant. — It  is  not  necessary 
in  Texas  to  plead  contributory  negligence,  but  evidence  thereof  is  ad- 
missible under  general  denial.  Rogers  v.  Watson,  White  &  W.  C.  C, 
p.  162,  sec.  382 ;  6  Waifs  Act.  and  Def .,  sec.  6,  p.  600 ;  Thomp.  on  Neg., 
1179,  sec.  26,  and  cases  cited ;  Railway  v.  Pollard,  2  Wills.  C.  C,  sec. 
482,  p.  427. 

The  rule,  as  statec^  in  the  proposition,  prevails  in  jurisdictions  where 
it  has  been  held,  as  in  Texas,  that  the  burden  of  proving  contributory 
negligence  is  on  the  defendant.  Railway  v.  Sheider,  88  Texas,  162; 
Railway  v.  Slattery,  L.  R.  3  App.,  1180;  Holden  v.  Liverpool  Gas  Co., 
3  C.  B.,  1 ;  Gough  v.  Bryan,  2  M.  &  W.,  770 ;  Bridge  v.  Railway,  3  M. 
&  W.,  244;  Butteriield  v.  Forrester,  11  East,  60;  St.  Anthony  Palls  W. 
P.  Co.  V.  Eastman,  20  Minn.,  277;  Hocum  v.  Weitherick,  22  Minn., 
153;  Potter  v.  Railway,  20  Wis.,  563;  Cunningham  v.  Lyness,  22  Wis., 
245. 

As  a  general  proposition,  all  evidence  tending  to  show  that  plaintiff 
never  had  a  case  in  the  first  instance  is  admissible  in  Texas  under  the 
general  denial.  Railway  v.  Henry,  65  Texas,  688;  Railway  v.  Parker, 
50  Texas,  330;  Altgelt  v.  Emilienburg,  64  Texas,  150;  Railway  v. 
Godair,  3  Texas  Civ.  App.,  514;  Railway  v.  McMahan,  6  Texas  Civ. 
App.,  601 ;  Railway  v.  Dorough,  72  Texas,  108 ;  Baxter  v.  Railway,  22 
S.  W.  Rep.,  1002;  Railway  v.  Washington,  94  Texas,  510,  and  cases 
cited. 

In  those  states  where  it  has  been  held  necessary  to  plead  contributory 
negligence,  the  decisions  have  been  influenced  by  code  provisions  on  sub- 
ject of  pleadings,  and  hence  it  is  believed  they  are  not  authority  in 
Texas. 
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Assuming  that  it  was  not  necessary  to  plead  contributory  n^ligence, 
it  inevitably  follows  that  the  defendant  was  entitled  to  have  the  case, 
as  made  by  the  evidence,  submitted  to  the  jury  by  appropriate  instruc- 
tions. It  is  conceded  by  the  court,  in  the  certified  question,  that  the 
instructions  were  appropriate  to  the  evidence. 

Granting  that  it  was  necessary  for  defendant  to  specially  plead  con* 
tributory  negligence,  there  was  no  special  exception  filed  to  the  form  or 
sufficiency  of  the  plea,  and  in  our  jurisprudence,  in  the  absence  of  spe- 
cial exceptions,  the  pleadings,  both  of  the  plaintiff  and  defendant,  are 
treated  with  great  liberality.  Black  v.  Drury,  24  Texas,  292;  Tillman, 
v.  Fletcher,  78  Texas,  675;  Harris  v.  Williams,  44  Texas,  127;  Railway 
V.  Williams,  91  Texas.  255;  Eailway  v.  Harris,  65  S.  W.  Hep.,  885; 
Avery  v.  Implement  Co.,  37  S.  W.  Eep.,  466;  Holstein  v.  Adams.  72 
Texas,  489. 

It  is  not  questioned  but  that  the  evidence  of  contributory  negligence 
was  properly  admitted  imder  defendant's  pleading,  and  this  being  so, 
the  defendant  was  entitled  to  have  the  jury  charged  on  the  evidence  so 
lawfully  admitted.     Eailway  v.  Washington,  94  Texas,  510. 

Article  1317  of  the  Revised  Statutes  provides  that  the  court  shall  in- 
struct the  jury  as  to  the  law  arising  on  the  facts.  There  is  no  limita- 
tion or  condition  to  this  article  to  the  effect  that  to  entitle  the  pariy 
to  have  the  jury  so  instructed  on  the  facts,  such  facts  must  have  been 
pleaded  in  detail.  It  is  submitted,  the  only  test  is  whether  the  facts 
were  admissible  under  the  pleadings,  and  if  so,  the  party  is  entitled, 
and  should  have  the  jury  charged,  on  these  facts.  The  jury  do  not  de- 
cide the  case  on  the  pleadings,  but  on  the  evidence.  The  jury  really 
has  nothing  to  do  with  the  pleadings.  A  charge  can  very  properly  be 
framed  without  making  any  reference  whatsoever  to  the  pleadings.  In 
the  last  analysis,  it  is  the  evidence  or  facts  which  have  been  properly 
admitted  under  the  pleadings  upon  which  the  court  should  charge  the 
jury. 

On  the  proposition  that  tables  of  life  expectancy  are  not  admissible 
in  cases  not  resulting  in  death,  and  where  total  disability  is  shown,  we 
rely  on  the  following:  Railway  v.  Douglass.  69  Texas,  699;  Railway 
V.  Nebon,  49  S.  W.  Rep..  710;  City  of  Honey  Grove  v.  Lamaster,  50 
S.  W.  Rep.,  1053;  Railway  v.  St.  Clair,  51  S.  W.  Rep.,  666. 

It  is  now  settled  that  a  party  is  entitled  to  have  in  cases  of  this  char- 
acter a  charge  given  to  the  jury  applying  the  law  to  the  facts  of  the 
very  case.  Railway  v.  Cassedy,  50  S.  W.  Rep.,  125 ;  Railway  v.  Rogers, 
91  Texas,  52;  Railway  v.  McGlamory,  89  Texas,  635;  Railway  v. 
Shieder,  88  Texas,  152;  Railway  v.  Washington,  94  Texas,  510. 

S.  C.  Padelford,  Henry  £  Brown,  and  D.  M.  Wathins,  for  appellee. — 
The  defendant  having  plead  only  a  general  plea  of  contributory  negli- 
gence, and  having  failed  to  file  any  special  plea  setting  up  any  par- 
ticular group  of  facts  relied  upon  to  show  contributory  negligence,  and 
the  court  below  having  given  a  charge  submitting  the  question  of  con- 
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tributory  negligence  to  the  jury  in  accordance  with  the  pleadings  of 
the  defendant,  the  defendant  was  not  entitled  to  a  special  charge  group- 
ing the  facts  relied  upon  as  constituting  contributory  negligence  and 
submitting  the  same  to  the  jury;  hence,  because  the  defendant  below 
did  not  have  a  special  plea  setting  up  the  facts  which  constituted  any 
contributory  negligence  on  the  part  of  the  plaintiff,  the  court  below  did 
not  err  in  refusing  to  give  appellant's  special  charge.  Railway  v.  Par- 
ker, 49  S.  W.  Rep.,  717;  Railway  v.  Hagood,  62  S.  W.  Rep.,  574;  Rail- 
way V.  Milam,  60  S.  W.  Rep.,  591;  Railway  v.  Parker,  50  S.  W.  Rep., 
606. 

Our  courts  have  held  that  before  a  party  can  require,  by  a  special 
charge,  of  the  court  to  state  the  fact  or  group  of  facts  from  which  the 
conclusion  of  contributory  negligence  might  be  drawn  by  the  jury,  that 
the  plea  of  the  defendant  must  have  set  forth  specially  sudi  fact  or 
group  of  facts.    In  the  case  of  Railway  v.  Parker,  49  Southwestern 
Beporter,  717,  this  question  was  directly  raised,  and  the  Court  of  Ap- 
peals for  the  Second  Supreme  Judicial  District  decided  that  because  of 
the  fact  that  the  plea  of  the  defendant  did  not  set  forth  the  fact  or 
^up  of  facts  relied  upon  as  contributory  negligence,  the  court  in  re- 
ding a  charge  setting  forth  such  fact  or  group  of  facts  did  not  err. 
A  motion  for  rehearing  was  overruled  and  application  to  this  court  was 
"Jade  for  writ  of  error,  which  was  denied,  consequently  this  question 
Was  directly  presented  to  and  decided  by  this  court. 

^  the  case  of  Railway  v.  Hagood,  52  Southwestern  Reporter,  574, 
"le  same  question  was  again  raised  before  the  Court  of  Civil  Appeals 
^or  the  Second  District,  and  the  Parker  case,  referred  to  above,  was  re- 
armed.   This  question  was  again  raised  in  the  case  of  Railway  v. 
^'^^'o^n,  60  Southwestern  Reporter,  591,  and  1  Texas  Court  Reporter, 
^^^'      And  the  Court  of  Civil  Appeals  at  Austin  held  that  where  a  spe- 
^^  fact  or  group  of  facts,  as  grounds  of  contributory  negligence,  were 
^^'  specially  pleaded  by  the  defendant,  a  special  charge  grouping  said 
lact    Or  facts  was  properly  refused;  laying  down  the  same  principle 
^jaiciated  in  the  Parker  and  Hagood  cases.     A  writ  of  error  was  ap- 
pliea  f  Qj.  in  gaid  case,  to  the  Supreme  Court,  and  refused, 
/^herever  the  plaintiff  in  a  personal  injury  case  has  been  permanently 
^V>led,  life  tables  are  admissible,  whether  plaintiflPs  earning  capacity 
"^\  been  totally  or  partially  destroyed.     A  partial  destruction  of  the 
plaintiffs  earning  capacity,  if  permanent,  renders  life  tables  admissible 
^  ^  suit  for  personal  injuries.     Railway  v.  McGlamory,  34  S.  W.  Rep., 
^^^'>  Bailway  v.  Ware,  37  S.  E.  Rep.,  975;  Railway  v.  Simmons,  12 
TJexas  Civ.  App.,  500 ;  Railway  v.  Cooper,  2  Texas  Civ.  App.,  42 ;  Rail- 
way V.  Morgan,  46  S.  W.  Rep.,  672 ;  Railway  v.  Ware,  112  Ga.,  663 ; 
Bailway  v.  Putnam,  118  U.  S.,  546 ;  Railway  v.  Johnson,  66  6a.,  259 ; 
Powell  V.  Railway,  77  Ga.,  192 ;  Railway  v.  Chandler,  84  Ga.,  37 ;  Rail- 
iray  v.  Gamer,  91  Ga.,  27;  McDonald  v.  Railway,  26  Iowa,  124;  Knapp 
f.  Bailway,  71  Iowa,  41 ;  Chase  v.  Railway,  76  Iowa,  675 ;  Blair  v.  Madi- 
^ji  County,  81  Iowa,  313 ;  Railway  v.  Griffith,  63  Ark.,  491 ;  Morrison 
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V.  McAtee,  23  Ore.,  630;  Friend  v.  Ingersol,  39  Neb.,  717;  Whelan  v. 
Railway,  38  Fed.  Rep.,  16;  20  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  883. 

BROWN,  Associate  Justice. — ^The  Court  of  Civil  Appeals  for  the 
Fifth  Supreme  Judicial  District  has  certified  to  this  court  the  following 
statement  and  question : 

"The  following,  taken  from  appellee's  brief,  states  the  nature  of  the 
cause,  viz: 

''  'This  suit  was  brought  by  the  plaintiff,  A.  D.  Mangham,  in  the  Dis- 
trict Couri;  of  Johnson  County,  Texas,  against  the  defendant,  the  Gulf ,• 
Colorado  &  Santa  Fe  Railway  Company,  for  damages  resulting  from  in- 
juries inflicted  on  him  by  the  negligence  of  the  defendant,  which  injuries 
caused  him  the  loss  and  amputation  of  his  right  leg.  At  the  time  of  the 
injury,  plaintiff  was  in  the  employ  of  the  defendant  as  cinder  pit  and 
roundhouse  man,  and  on  the  morning  of  his  injury  was  ordered  by  his 
superior  to  perform  the  duties  of  assistant  hostler  in  carrying  the  engines 
from  the  roundhouse  to  the  depot  in  Cleburne,  and  in  carrying  the 
engines  from  the  depot  to  the  roundhouse.  It  was  the  duty  of  such 
assistant  hostler  to  ride  upon  the  engine  in  going  through  the  switch 
yards  of  the  defendant  and  from  the  roundhouse  to  the  depot  and  from 
the  depot  back  to  the  roundhouse,  and  if  any  of  the  switches  upon  said 
track  upon  which  said  engine  was  running  were  closed,  to  get  oflf  said 
engine  and  open  said  switches,  so  as  to  let  the  engine  pass,  and,  as  the 
engine  came  along  by  him,  to  catch  hold  of  the  hand-holds,  put  his  foot 
on  the  step  and  climb  upon  the  engine. 

"  'That  on  the day  of  October,  1900,  the  plaintiff  was  ordered 

by  his  superior  to  go  with  the  hostler  as  his  assistant  in  carrying  the 
engine  of  the  Cleburne  and  Paris  train  from  the  roundhouse  to  the 
depot;  that  he  got  upon  said  engine  at  the  roundhouse,  as  was  his 
duty  to  do,  and  started  from  the  roundhouse  with  said  engine  to  go 
to  the  depot;  that  the  step  on  said  engine  which  was  used  in  getting 
on  and  off  the  same  was  defective,  and  that  after  said  engine  had  gone 
some  distance,  a  switch  on  the  track  a  short  distance  ahead  was  dis- 
covered to  be  closed,  and  that  when  the  engine  got  near  said  cbsed  switch 
the  hostler  stopped  the  same,  and  plaintiff,  as  was  his  duty,  got  off  said 
engine  and  opened  said  switch  and  signaled  the  hostler  to  come  oiu 
That  as  the  engine  was  slowly  passing  him,  he,  as  was  the  custom  of 
employes  in  defendant's  employment,  and  as  was  his  duty,  caught  hold 
of  the  hand-holds  on  said  engine  and  placed  his  foot  on  the  step  of 
said  engine,  and  as  he  attempted  to  get  back  on  said  engine,  the  said  step, 
by  reason  of  being  defective,  turned  and  caused  the  plaintiff's  foot  and 
leg  to  be  thrown  on  the  iron  rail,  and  the  wheels  of  the  engine  were 
caused  to  roll  over  same  and  to  crush  and  mangle  same,  which  necessi- 
tated the  amputation  of  his  said  foot  and  leg.  That  the  defective  condi- 
tion of  said  step  was  caused  by  the  negligence  of  the  defendant,  and  that 
by  reason  of  the  negligence  of  the  defendant  in  causing  said  step  to  be- 
come and  remain  defective,  plaintiff  was  injured  as  stated  above,'  etc. 
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'TThe  defendant  pleaded  merely:  1.  A  general  denial.  2.  A  general 
plea  of  contributory  negligence.  The  plea  fails  to  set  forth  any  acts  of 
contributory  negligence  on  the  part  of  the  plaintiff,  but  simply  pleads 
that  'plaintiff's  injury  was  caused  by  lack  of  care  and  contributory 
n^ligence,  under  the  circumstances  of  the  case,  in  getting  upon  or 
attempting  to  get  upon  the  engine  of  defendant,  which  defendant  pleads 
in  bar  of  plaintiffs  cause  of  action.'  3.  And  the  general  plea  that 
plaintiff  assumed  the  risk  of  said  defective  step. 

'TTiere  was  evidence  tending  to  support  the  issues  presented  by  the 
pleas  of  the  respective  parties. 

"1.  The  appellant  asked  a  special  charge  on  contributory  negligence 
in  which  the  facts  were  grouped  and  the  law  applied  thereto.  This 
charge  was  refused  and  error  is  here  assigned  therefor. 

'TTie  court's  charge  on  contributory  negligence  was  in  general  terms, 
but  as  full  as  defendant's  plea  and  correct  as  far  as  it  went 

"Question.  Where  the  facts  in  evidence  relied  on  by  the  defendant  to 
constitute  contributory  negligence  are  not  specifically  pleaded,  and  the 
court  fails  to  group  the  facts  but  charges  in  general  terms  on  contributory 
negligence,  is  the  defendant  entitled  to  have  given  a  special  charge  group- 
ing the  facts  and  applying  the  law  thereto? 

"2,  Error  is  assigned  on  the  action  of  the  court  in  admitting  testi- 
mony as  shown  by  bill  of  exceptions  following:  ^While  the  witness, 
S.  D.  Mobley,  was  on  the  stand  as  a  witness  in  behalf  of  plaintiff,  after 
stating  that  he  was  the  agent  of  the  Kansas  Mutual  and  New  York 
life  Insurance  Company,  that  they  were  first-class  companies,  and  that 
he  had  the  tables  of  life  expectancy  used  by  these  companies,  he  was  asked 
by  counsel  for  plaintiff  to  turn  to  his  tables  and  see  what  would  be  the 
life  expectancy  of  a  man  43  years  of  age;  that  thereupon,  in  order  to 
test  the  knowledge  of  the  witness  in  reference  to  the  matter  inquired 
about,  he  was  asked  the  following  questions  by  counsel  for  defendant 
and  made  the  following  replies:  '^Q.  These  books  are  furnished  as 
information  and  guides  of  insurance  agents  as  a  basis  of  premiums  on 
iuBurance  policies?  A.  These  tables  are  compiled  from  the  observa- 
tions that  have  been  made  of  men.  Q.  Well,  these  tables  are  sent  to 
you  as  a  matter  of  instruction  for  your  guidance?  A.  Yes,  sir.  Q.  All 
you  know  about  the  book  is  that  it  is  in  general  use  by  the  Kansas 
Mutual  Life  Insurance  Company?  A.  Yes,  sir;  they  are  the  tables 
based  on  the  average  mortality  of  the  average  man  in  good  health.  They 
take  a  number  of  men,  say  10,000,  and  get  the  average  life  of  a  man. 
Q.  You  don't  take  any  special  class  of  men?  A.  No,  sir.  Q.  Has  it 
got  any  average  life  of  a  hostler  helper?  A.  No;  this  company  will  not 
insure  certain  kinds  of  certain  occupations.  Q.  This  book  simply  shows 
how  many  years  a  man  has  coming  to  him,  whether  he  gets  it  or  not? 
A.  Yes,  sir."  Whereupon  said  question  asked  by  counsel  for  plaintiff 
^M  objected  to  by  defendant ;  first,  because  the  witness  has  no  personal 
Wonnation  or  knowledge  about  the  matter  except  what  he  derived  from 
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these  books,  which  are  not  standard  at  all  but  are  merely  some  roles, 
together  with  some  instructions,  that  are  furnished  him,  and  do  not  come 
up  to  the  standard  requirement  of  the  law.  Second,  because  the  witness 
has  disclosed  the  fact  that  these  tables  are  based  on  the  mortality  of  men 
in  different  walks  of  life  and  not  of  the  life  of  a  man  engaged  in  this 
kind  of  business,  which  said  objection  was  by  the  court  overruled,  and 
the  witness  permitted  to  answer  that  the  life  expectancy  of  a  man  43 
years  of  age  was  26.69  years,  to  which  action  and  ruling  of  the  court  the 
defendant  then  and  there  in  open  court  excepted  and  here  and  now 
tenders  his  bill  of  exceptions,  and  asks  that  the  same  be  approved  and 
filed,  which  is  accordingly  done.'  The  bill  of  exceptions  is  allowed  with 
the  following  corrections  and  explanations :  ^The  witness  testified  that 
he  was  the  regular  agent  of  the  New  York  Life  Insurance  Company  in 
Cleburne,  and  also  of  the  Kansas  Mutual  Life  Insurance  Company.  He 
had  in  his  possession  the  mortality  tables  compiled  by  the  actuary  of  said 
company,  and  were  their  approved  tables  and  were  used  by  these  com- 
panies in  their  business  by  this  agent,  the  witness,  and  that  part  of  the 
tables  which  applied  to  the  life  expectancy  of  a  man  43  years  of  age  was 
only  permitted  to  be  read  in  evidence  by  the  plaintiff.  The  same  showed 
that  the  life  expectancy  of  a  man  43  years  of  age  was  26.69  years^  and 
this  portion  of  the  tables  which  applied  only  to  a  person  of  the  same 
age  as  plaintiff  was  permitted  to  be  read  in  evidence  to  the  jury  and  was 
admitted  solely  on  the  issue  of  the  measure  of  damage,  and  the  jury 
were  permitted  to  receive  it  for  what  they  thought  it  was  worth.' 

'T[t  was  shown  by  the  evidence  that  plaintiff  was  permanently  disabled, 
but  his  capacity  to  earn  money  was  not  totally  destroyed,  but  only 
partially  destroyed  for  life. 

"Question.  Where  the  capacity  to  earn  money  is  partially  impaired 
I)ermanently  for  life,  but  not  entirely  destroyed,  are  such  tables  as  above 
mentioned  admissible  for  consideration  in  determining  the  amount  of 
damage?  See  Eailway  v.  Douglas,  69  Texas,  694;  City  of  Honey 
Grove  v.  Lamaster,  50  S.  W.  Bep.,  1063.  Contra,  Eailway  v.  Morgan, 
46  S.  W.  Bep.,  672;  Railway  v.  Cooper,  2  Texas  Civ.  App.,  42.'* 

Answer  to  the  first  question :  If  the  facts  grouped  in  the  appellant's 
charge  were  admissible  under  the  plea  of  contributory  negligence,  and 
the  charge  was  correct,  it  should  have  been  given. 

A  defendant  may  plead  contributory  negligence  in  general  terms,  and, 
if  not  excepted  to,  the  plea  will  authorize  the  introduction  of  testimony 
to  establish  the  fact  of  negligence.  Telegraph  Co.  v.  Jeanes,  88  Texas, 
230.  The  pleadings  furnish  the  standard  by  which  the  court  determines 
the  admissibility  of  evidence,  but  it  is  the  duty  of  the  court  to  instruct 
*'the  jury  as  to  the  law  arising  on  the  facts."  Rev.  Stats.,  art.  1317. 
The  charge  which  was  refused  is  not  submitted  in  the  statement  nor  by 
the  question,  and  its  correctness  is  not  involved  in  this  answer. 

Answer  to  the  second  question:  The  testimony  which  was  offered  to 
show  the  probable  duration  of  the  plaintiff's  life  was  admissible  under 
the  facts  certified. 
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When  the  capacity  of  one  to  earn  money  or  to  perform  labor  has  been 
destroyed  totally  or  partially  impaired  by  the  negligent  act  of  another 
so  that  the  injured  party  is  entitled  to  recover,  the  measure  of  damages 
therefor  is  the  loss  which  has  occurred  and  will  probably  occur  by  reason 
of  the  injury ;  whether  the  impairment  is  partial  or  a  total  destruction 
of  the  capacity  to  labor  or  to  earn  money,  the  damage  can  be  ascertained 
by  determining  what  the  capacity  was  at  the  time  the  injury  occurred 
and  how  long  the  impairment  will  continue,  which,  in  either  case,  must 
be  coextensive  with  the  future  life  of  the  injiired  party.  Railway  v. 
Putnam,  118  U.  S.,  554;  Railway  v.  Cooper,  2  Texas  Civ.  App.,  42.  In 
the  last  case  cited,  this  question  was  directly  decided  by  the  Court  of 
Civil  Appeals  of  the  First  District  and  an  application  was  made  to  this 
court  for  a  writ  of  error  from  that  decision,  in  which  this  point  was 
made  one  of  the  grounds  upon  which  the  writ  was  sought,  the  contention 
being  that  because  the  impairment  was  partial,  the  testimony  was  not 
admissible,  and  it  was  claimed  that  the  case  of  Railway  v.  Douglas,  69 
Texas,  694,  was  overruled.  The  application  was  refused  by  this  court 
with  the  indorsement:  ^'The  questions  passed  upon  were  properly  de- 
cided, although  the  application  made  of  some  cases  cited  may  not  have 
been  strictly  correct."  The  question  submitted  was  directly  passed  upon 
in  the  case  of  Railway  v.  Cooper,  and  therefore  the  refusal  of  the  writ 
involved  the  overruling  of  the  case  of  Railway  v.  Douglass.  In  Honey 
Grove  v.  Lamaster,  50  Southwestern  Reporter,  1053,  Chief  Justice 
Pinley,  of  the  Court  of  Civil  Appeals  of  the  Fifth  District,  expressed 
the  opinion  that  there  was  no  necessary  conflict  between  the  case  of 
Railway  v.  Cooper  and  the  case  of  Railway  v.  Douglass,  but  an  examina- 
tion of  the  two  cases  and  the  application,  as  it  appears  in  the  files  of  this 
court,  satisfies  us  that  this  court  intended  to  hold  that  the  case  of  Rail- 
way V.  Douglass  was  improperly  decided  and  to  sustain  the  decision  in 
the  case  of  Railway  v.  Cooper. 

The  decision  of  Railway  v.  Douglass  announces  a  distinction  which  dis- 
regards the  reason  upon  which  this  class  of  evidence  is  admissible.  The 
capacity  to  earn  money  being  permanently  impaired,  the  injury  must 
necessarily  be  in  proportion  to  the  impairment  and  the  length  of  time 
it  will  be  suffered,  which  is  necessarily  to  the  extent  of  the  probable  life 
of  the  injured  party,  and  whether  it  be  total  or  partial,  its  continuance 
must  necessarily  be  for  the  same  period — ^that  is,  the  remainder  of  the 
life  of  the  person  injured ;  and  the  reason  which  permits  the  introduction 
of  evidence  to  determine  the  probable  continuance  of  life  in  the  one 
case  is  equally  potent  in  the  other. 
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Western  Union  Telegraph  Company  v.  Green  Swsarinqbn. 

No.  1099.    Decided  April  14,  1902. 

l.—TelegrAiii— Delivery  in  Country— Contract 

A  telegraph  company  undertaking  the  transmission  of  a  message  to  the 
addressee  at  a  town  where  it  had  an  office,  did  not  thereby  agree,  not  finding  him 
in  town^  to  forward  it  to  his  home,  seven  miles  in  the  country;  nor  was  sudi 
obligation  imposed  on  it  by  the  offer  of  a  neighbor  of  the  addressee,  who  hap- 
pened in  town,  to  deliver  or  have  it  delivered  to  him  at  his  home.     (Pp.  423,  424.) 

8.— Aaaignment  of  Error. 

An  assignment  of  error  in  the  charge  and  verdict  in  holding  a  telegraph  com- 
pany liable  for  failure  to  send  out  a  message  to  the  addressee  in  the  country, 
when  no  undertaking  to  do  so  was  shown  by  the  pleadings  or  evidence,  involves 
the  sufficiency  of  the  pleadings  to  show  such  agreement,  though  the  attention 
of  the  appellate  court  may  have  been  directed  to  the  question  from  another 
point  of  view, — ^the  defenduit's  right  to  payment  of  charges  for  delivery  beyond 
free  limits.     (P.  424.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Second  District,  in  an 
appeal  from  Comanche  County. 

The  telegraph  company  appealed  from  a  judgment  recovered  against  it 
by  Swearingen,  and  on  its  afiBrmance  obtained  writ  of  error. 

Geo.  H.  Fearons  and  Stanley,  Spoonts  &  Thompson,  for  plaintiff  in 
error. — The  second  assignment  of  error  presented  to  the  Court  of  Civil 
Appeals  complained  of  the  action  of  the  trial  court  in  instructing  the  jury 
that  it  was  the  duty  of  defendant  telegraph  company  to  use  ordinary  dili- 
gence to  deliver  the  message  to  Green  Swearingen,  irrespective  of  whether 
he  was  within  or  without  the  free  delivery  limits,  and  the  court  erred  in 
refusing  to  sustain  such  assignment. 

There  was  no  contention  in  the  petition  that  any  exercise  of  diligence 
on  the  part  of  the  telegraph  company  would  have  effected  a  delivery 
without  expense  to  it,  save  by  a  delivery  to  Griffith,  and  the  charge  was 
upon  an  issue  not  made  by  the  pleadings  or  presented  by  the  evidence. 

The  evidence  showed  that  Swearingen  lived  beyond  the  free  delivery 
limits,  and  that  the  sender  in  Fort  Worth  refused  to  guarantee  the 
charges  when  notified  to  do  so.  Therefore  it  followed  that  a  delivery 
could  not  have  been  made  to  Green  Swearingen  without  extra  cost,  except 
by  a  delivery  to  Griffith,  and  it  was,  therefore,  error  for  the  court  to  sub- 
mit the  issue  complained  of,  in  the  charge  to  the  jury. 

The  evidence  failed  to  show  any  liability  on  the  part  of  the  defendant 
company,  as  it  was  under  no  obligation  to  deliver  the  telegram  to  Griffith, 
and  the  court  should  have  instructed  the  jury  to  return  a  verdict  for  the 
defendant. 

There  was  no  evidence  legally  sufficient  to  warrant  a  verdict  for  plain- 
tiff, because  it  appeared  that  plaintiff  lived  beyond  the  free  delivery 
limits  and  by  the  terms  of  the  contract  of  transmission  they  were  not 
boimd  to  deliver  beyond  the  free  delivery  limits  unless  a  special  charge 
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was  paid  for  that  purpose,  which  was  not  done,  and  they  were  not  bound 
to  deliver  to  the  witness  Griffith,  a  volunteer. 

The  verdict  of  the  jury  is  without  evidence  to  support  it,  because  under 
the  pleadings  and  evidence  there  was  only  one  issue  to  be  determined,  and 
that  was  whether  the  company  was  under  obligations  to  deliver  the  mes- 
sage to  the  witness  Griffith.  And  he  being  a  stranger  to  the  agents  of  the 
defendant  and  no  party  to  the  contract,  under  the  law,  the  defendant 
was  under  no  obligations  whatever  to  deliver  same  to  him,  and  could  not 
be  held  for  negligence  in  failing  to  deliver  same. 

ff.  H.  Ooodsell,  for  defendant  in  error. — ^A  writ  of  error  in  this  court 
will  not  lie  unless  the  error  assigned  was  specifically  and  distinctly 
assigned  on  the  original  hearing  in  the  Court  of  Civil  Appeals,  and  again 
specifically  assigned  and  presented  to  the  Court  of  Civil  Appeals  in  the 
motion  for  rehearing.  Rule  1  for  Supreme  Court;  Desmuke  v.  Houston, 
B9  Texas,  10;  Railway  v.  Cooper,  85  Texas,  431. 

The  plaintiff  in  error  did  not  assign  as  error  in  its  brief  on  the  origi- 
nal hearing  in  the  Court  of  Civil  Appeals,  nor  in  its  motion  for  rehearing 
in  the  Court  of  Civil  Appeals,  any  assignment  of  error  that  under  the 
allegations  of  the  trial  petition  of  the  defendant  in  error  in  the  trial 
court,  or  the  evidence  introduced  thereunder  in  support  of  the  same,  the 
contract  declared  on  was  only  a  contract  to  deliver  the  message  at  and  in 
the  city  of  Comanche;  that  is,  there  was  no  assignment  of  error  present- 
ing the  question,  that,  the  allegations  of  the  petition  only  declaring 
on  a  contract  to  deliver  at  Comanche,  on  that  phase  of  the  case  no  obli- 
gation was  shown  in  the  pleadings  for  a  delivery  at  any  other  place.  The 
assignments  of  error  related  alone  to  the  fact  that  there  was  no  obliga- 
tion to  make  a  delivery  elsewhere  on  account  of  the  fact  that  Swearingen 
lived  beyond  the  free 'delivery  limits,  and  no  extra  pay  was  guaranteed 
for  such  delivery. 

It  may  be  said  that  the  assignments  of  error  are  broad  enough  to 
include  the  matter  at  issue  here,  but  the  assignments  of  error  are  not 
submitted  in  the  Court  of  Civil  Appeals  in  the  brief  of  the  plaintiff  in 
error  as  propositions,  but  are  merely  printed  as  assignments  of  error, 
and  the  propositions  submitted  to  the  court  are  submitted  as  proposi- 
tions imder  said  assignments ;  and  in  determining  what  was  submitted  as 
grounds  of  error  in  the  Court  of  Civil  Appeals  the  propositions  can  only 
be  looked  to,  and  not  one  of  these  propositions,  in  the  opinion  of  counsel, 
submit,  as  ground  of  error,  the  matter  at  issue  here.  The  propositions 
submit  the  question  only  that  the  company  was  not  bound  to  deliver 
beyond  the  free  delivery  limit  unless  the  charges  were  paid  or  guaranteed. 

As  interpreted  under  the  light  of  the  circumstances  and  conditions, 
the  telegram,  which  was  the  contract  itself,  and  which  was  addressed  to 
Swearingen  at  Comanche,  Texas,  and  which  as  set  out  in  the  petition 
was  to  be  delivered  to  him  at  Comanche,  was  not  a  contract  restricted  as 
to  delivery  to  the  free  delivery  limits  of  the  city  of  Comanche,  but  the 
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substantial  meaning  of  the  same,  interpreted  in  the  light  of  the  defend- 
ant's rules,  was  a  contract  to  be  delivered  to  Green  Swearingen,  "from*' 
its  receiving  office  at  Comanche,  at  such  place  or  places  ^*from"  said 
receiving  office  as,  under  the  rules  of  said  company,  it  was  bound  to  make 
delivery  under  its  said  rules.  And  as  under  its  well  established  rules  it 
was  bound  to  deliver  to  him  beyond  the  free  delivery  limits  of  said  receiv- 
ing office  in  the  event  it  could  be  delivered  under  their  rules  free  of  cost, 
the  contract  ought  to  be  construed  as  a  contract  to  deliver  in  this  partic- 
ular case  beyond  said  free  delivery  limits,  as  it  is  shown  that  no  extra 
cost  would  have  been  incurred  to  do  so,  and  the  delivery  could  have  been 
made  under  its  usual  custom  and  rules. 

If  it  be  a  correct  proposition  that  the  contract  of  the  defendant  should 
be  interpreted  and  construed  in  the  light  of  the  rules  and  regulations, 
customs  and  habits  adopted  and  acted  on  in  such  matters  by  the  telegraph 
company,  then  it  is  submitted  that  when  a  message  is  addressed  to  a  party 
^'at"  one  of  its  receiving  offices,  that  the  same  is  not  a  contract  to  be  deliv- 
ered  alone  "af'  said  place,  or  within  the  free  delivery  limits  of  said  place^ 
but  the  same  is  a  contract  in  the  Ught  of  said  rules,  habits  and  customs 
adopted  and  acted  upon  by  the  telegraph  company,  giving  to  the  word 
"at*'  a  wider  and  more  extended  meaning,  and  that  said  word  "at"  is  not 
a  word  of  art,  but  is  a  word  of  interpretation,  and  is  to  be  given  that 
meaning  reasonably  and  naturally  suggested  by  the  context,  subject  mat- 
ter, rules,  habits,  and  custom  so  adopted  and  acted  on :  that  is  to  say,  it 
should  receive  the  meaning  put  upon  the  word  by  the  rules^  habits,  and 
customs  of  the  company  in  its  dealings  with  the  public,  and  which  mean- 
ing, according  to  the  evidence  in  this  case,  is  not  restricted  to  the  ciiy  of 
Comanche,  or  the  free  delivery  limits  of  the  city. 

The  meaning  in  the  light  of  the  premises  befor^  stated  would  be  that 
the  company  will  safely  transmit  this  message  tO  its  receiving  office  at 
Comanche,  Texas,  and  from  thence  it  will  deliver  it  to  the  addressee,  at 
such  place  or  places  and  under  such  circumstances  as,  under  the  rules, 
regulations,  and  customs  of  the  company,  it  agrees  to  make  such  delivery. 
In  this  case  it  would  be  that  the  company  will  transmit  this  message  to  its 
receiving  office  at  Comanche,  and  from  thence  it  will  deliver  the  same  to 
the  addressee  without  any  further  ^charge,  if  he  is  to  be  found  within  its 
free  established  delivery  limits;  if  he  is  not  within  said  free  delivery 
limits,  then  the  company  will  incur  no  expense  for  a  delivery  beyond 
those  limits  providing  in  any  of  the  ways  recognized  by  the  rules  and 
customs  of  the  company  it  is  protected  from  any  extra  expense  for  such 
delivery  beyond  its  established  free  delivery  limits. 

If  I  should  be  correct  in  the  foregoing,  and  such  should  be  the  mean- 
ing of  the  contract  as  set  out  in  the  telegram  itself,  and  construed  in  the 
light  of  the  rules  and  customs  before  stated,  then  the  allegation  in  the 
plaintiff's  petition  that  the  delivery  was  to  be  made  at  Comanche,  Texas, 
would  in  no  way  restrict  the  contract,  but  the  same  meaning  would  be 
attached  to  the  allegation  of  the  petition  as  of  the  contract  itself. 
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WILLIAMS,  Associate  Justice. — ^Defendant  in  error  recovered  judg- 
ment for  damages  for  the  alleged  negligent  delay  of  plaintiff  in  error  in 
delivering  a  telegram  annonncing  the  death  of  a  son  of  defendant  in 
error,  in  consequence  of  which  intelligence  he  was  denied  the  opportunity 
of  attending  his  son's  funeral. 

The  petition  alleged  that  on  August  1,  1899,  plaintiff's  son  was  killed 
at  Port  Worth,  and  that. about  1  o'clock  on  that  day  the  wife  of  deceased 
caused  to  be  delivered  at  defendant's  ofiBce  in  that  city  for  transmission' 
and  delivery  to  plaintiff  at  Comanche  the  following  telegram:  'Tort 
Worth,  8-1-99.  To  Green  Swearingen:  Come.  Prank  is  dead.  Mrs. 
Swearingen ;"  that  defendant  received  the  message,  and,  in  consideration 
of  the  charge  paid,  agreed  to  deliver  the  same  with  reasonable  diligence 
and  in  reasonable  time  to  plaintiff  at  Comanche,  Texas ;  that  the  telegram 
was  received  at  defendant's  Comanche  office  about  2  o'clock  on  August 
1,  1899 ;  that  its  agent  there,  upon  inquiry,  learned  that  plaintiff  was  at 
his  home  six  or  seven  miles  from  the  city  of  Comanche,  but  that  one  of 
plaintiff's  neighbors  was  in  town  and  was  pointed  out  to  the  agent,  and 
informed  the  latter  that  he  would  carry  and  deliver  the  message  to  plain- 
tiff the  same  evening  or  pay  any  charges  for  such  delivery ;  that  the  agent 
refused  to  deliver  the  telegram  to  such  neighbor  or  tell  him  the  contents 
of  it,  and  refused  to  in  any  way  deliver  it  to  plaintiff;  that  this  neighbor 
was  a  reliable  man  who  would  have  delivered  the  message  to  plaintiff,  and 
the  agent  did  not  refuse  to  deliver  it  to  him  because  of  any  distrust  of 
him  and  made  no  inquiry  as  to  his  reliability,  etc. ;  that  the  agent  there- 
upon sent  an  office  message  to  its  Fort  Worth  office,  stating  the  fact  that 
plaintiff  lived  seven  miles  in  the  country,  and  that  the  party  representing 
Mrs.  Swearingen  in  sending  the  message  must  pay  an  extra  charge  for 
delivery  of  the  telegram,  and  that  upon  receiving  this  notice  such  agent 
guaranteed  the  additional  charge,  but  that  the  defendant  still  failed  to 
deliver  the  message  until  August  4th. 

There  are  many  other  allegations  in  the  petition,  but  it  is  upon  those 
stated  that  the  decision  depends,  as  there  are  no  others  attempting  to 
show  a  breach  of  defendant's  contract. 

No  evidence  was  introduced  to  show  that  Griffith,  the  neighbor  referred 
to  in  the  petition,  proposed  to  the  agent  of  defendant  to  pay  the  cost  of 
sending  the  telegram  to  plaintiff  at  his  home ;  and  no  attempt  was  made 
to  establish  the  allegation  that  the  cost  of  such  a  delivery  was  guaranteed 
by  the  party  who  sent  the  message.  The  recovery,  therefore,  must  be  sus- 
tained, if  at  all,  upon  the  failure  of  the  company  to  send  out  the  message 
by  Grffith,  the  neighbor,  or  to  deliver  it  in  some  other  way. 

The  insuperable  objection  to  a  recovery  upon  either  ground  is  that  the 
undertaking  of  defendant  upon  receipt  of  the  telegram,  as  alleged  in  the 
petition,  was  to  deliver  to  plaintiff  at  Comanche,  and  not  to  send  it  to 
him  at  his  home,  if  delivery  could  not  be  made  at  Comanche.  As  no 
duty  was  alleged  to  deliver  at  plaintiff's  home,  its  refusal  to  send  the 
message  by  Griffith  or  otherwise  would  not,  under  the  facts  stated  in  the 
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pleading,  give  rise  to  a  cause  of  action.  Whether  or  not  the  evidence 
showed  a  contract  under  which  it  was  the  duty  of  defendant  to  use  rea- 
sonable diligence  to  deliver  the  message  to  plaintiff  at  his  home  without 
payment  or  guaranty  of  the  additional  cost,  we  need  not  determine,  since 
the  petition  neither  alleged  such  a  contract  nor  stated  the  facts  from 
which  it  could  be  inferred.     Telegraph  Co.  v.  Henry,  87  Texas,  165. 

It  is  urged  that  the  ground  upon  which  we  rest  our  opinion  was  not 
presented  in  the  briefs  in  the  Court  of  Civil  Appeals.  We  think  it  was. 
By  the  assignments  of  error  and  propositions,  complaint  was  made,  in 
various  forms,  of  the  charge  of  the  court  and  the  verdict  of  the  jury  for 
holding  defendant  liable  for  its  failure  to  send  out  the  message  by  Grif- 
fith, when  no  such  liability  was  shown  by  either  pleadings  or  evidence. 
This  involved  the  point  which  we  decide.  It  is  probably  true  that  the 
attention  of  the  Court  of  Civil  Appeals  was  not  directed  to  precisely  the 
same  view  of  the  petition  taken  by  this  court,  but  the  assignments  of 
error  and  propositions  were  suflScient  to  require  a  consideration  of  the 
pleadings.  Besides,  under  the  view  we  have  expressed,  no  cause  of  action 
was  shown  by  the  petition,  except  by  the  allegations  which  were  unsus- 
tained  by  evidence. 

Reversed  and  remanded. 


San  Antonio  &  Aransas  Pass  Railway  Company  t.  John  Oray. 

No.  1100.    Decided  April  14,  1902. 

Iw— Railway— TretpAt^T—Reaciiiiig  Child. 

One  does  not  become  a  trespasser  nor  chargeable  with  contributorj  negli- 
gence bj  going  upon  a  railway  track  to  rescue  a  child  from  danger;  nor  is  he  a 
trespasser  if  injured  while  running  along  the  track  for  such  purpose,  though  he 
was  wrongfully  upon  it  when  he  discovered  the  child's  peril  and  attempted  its 
rescue.  (Pp.  427,  428.) 
S.— Dedarationa— Ret  Gestae. 

The  statement  of  a  locomotive  engineer,  six  minutes  after  the  transaction, 
that  they  "came  near  running  over  a  man  down  there,"  is  admissible  as  part  of 
the  res  gestae.     (P.  428.) 
3.— Crossing— Statutory  Sigaala— Causal  Connection. 

When  plaintiff  was  injured  on  the  raUway,  not  at  a  crossing,  by  falling  into 
a  trestle  while  running  along  the  track  to  rescue  his  child,  whidi  was  following 
him,  from  a  train  of  the  approach  of  which  he  was  made  aware  before  the  peril 
arose,  a  failure  to  whistle  and  to  ring  and  continue  to  ring  the  bell  while  ap- 
proaching a  crossing,  as  required  by  the  statute,  had  no  such  causal  connection 
with  the  injury  as  to  justify  its  submission  to  the  jury  as  negligence  creating 
liability  if  it  caused  the  accident.     (Pp.  428,  429.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District^  in  an 
appeal  from  Kerr  County. 

The  railway  company  appealed  from  a  judgment  recovered  againat  it 
by  Gray,  and  on  its  afiirmance  obtained  writ  of  error. 
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Housion  Bros,  and  R.  J.  Boyle,  for  plaintiff  in  error. — ^The  trial  court 
erred  in  overruling  defendant's  motion  to  instruct  the  jury  to  find  for 
the  defendant,  and  in  refusing  to  so  instruct  the  jury  to  find  for  defend- 
ant, said  motion  being  argued  after  plaintiff  had  rested  and  after  the  case 
had  been  closed^  because  the  evidence  shows  that  plaintiff  was  a  tres- 
passer upon  defendant's  track,  and  the  evidence  does  not  show  that 
defendant's  employes  in  charge  of  its  train  discovered  the  peril  of  plain- 
tiff, and  because  the  evidence  shows  that  plaintiff's  injuries  were  caused 
by  his  own  negligence  and  contributory  negligence  in  knowingly  going 
upon  the  track  of  defendant,  in  front  of  an  approaching  train,  and  run- 
ning along  defendant's  track  and  trestle.  One  who  trespasses  upon  the 
track  of  a  railway  company  is  guilty  of  negligence,  and  if  such  neg- 
ligence contributes  to  cause  his  injury,  he  can  not  recover  therefor,  unless 
the  servants  of  the  railway  company,  after  discovering  him  in  a  position 
of  peril,  inflict  the  injury  upon  him  through  a  failure  to  exercise  ordinary 
care.  Beach  on  Con.  Neg.,  sec.  52,  et  seq. ;  Railway  v.  Herrin,  26  S.  W. 
Rep.,  425 ;  Railway  v.  Smith,  52  Texas,  178 ;  Railway  v.  Staggs,  90  Texas, 
458;  Railway  v.  Breadow,  90  Texas,  26;  Pierce  v.  Waters,  8  Am.  and 
Eng.  R.  R.  Cases  (new  series),  672. 

The  trial  court  erred  in  admitting,  over  the  defendant's  objection, 
the  evidence  of  Tom  Tarver,  witness  for  plaintiff,  said  objection  being 
that  the  evidence  was  incompetent  and  not  a  part  of  the  res  gestae,  and 
not  in  rebuttal  of  any  testimony  introduced  by  plaintiff;  said  evidence 
being  admitted  after  plaintiff  had  rested  and  the  court  had  overruled 
defendant's  motion  to  instruct  the  jury  to  find  for  the  defendant,  and 
defendant  had  rested  without  introducing  any  evidence.  1  Greenl.  on 
Ev.,  sec.  108;  Railway  v.  Crowder,  70  Texas,  222;  Railway  v.  Ivy,  71 
Texas,  409 ;  Railway  v.  Robinson,  73  Texas,  277. 

The  evidence  shows  that  plaintiff  was  a  trespasser  upon  the  track  and 
trestle  of  the  defendant  and  saw  the  train  approaching,  and  it  was  not 
negligence  as  to  him  for  the  railway  company  employes  to  fail  to  comply 
with  the  alleged  city  ordinance  of  the  city  of  Kerrville.  The  signals  and 
rate  of  speed  required  by  law  of  railway  companies  are  for  the  protection 
of  members  of  the  public  lawfully  on  the  track,  and  a  failure  to  comply 
with  such  requirements  is  not  negligence  to  one  who  is  a  trespasser. 
Railway  v.  Bishop,  37  S.  W.  Rep.,  764. 

The  trial  court  erred  in  refusing  to  grant  a  new  trial  herein,  because 
the  verdict  is  contrary  to  and  unsupported  by  the  evidence,  and  shows 
that  the  jury  were  actuated  by  passion  and  prejudice  against  this  defend- 
ant, in  tills:  that  the  evidence  shows  that  the  plaintiff  was  a  trespasser 
upon  the  track  and  trestle  of  the  defendant,  and  that  his  alleged  injuries 
were  caused  by  his  running  along  said  track  and  trestle,  and  not  through 
any  negligence  on  the  part  of  this  defendant. 

Oeo.  Powell,  Lee  Wallace,  and  W.  R.  Burnett,  for  defendant  in  error. 
Appellant,  through  its  negligence,  having  placed  in  peril  the  child  of 
appellee,  the  latter  had  the  legal  right  to  go  upon  and  run  along  ap- 
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pellant^s  track  to  rescue  the  child,  and  would  not  be  a  trespasser  thereon, 
and  if,  while  attempting  such  rescue,  appellee  be  injured  through  ap- 
pellant's negligence,  he  should  recover.  Becker  v.  Railway,  61  S.  W. 
Rep.,  997;  Railway  v.  Keelin,  62  S.  W.  Rep.,  261. 

The  declaration  that  they  "came  near  running  over  a  man  down  the 
track  there  that  day,''  made  by  the  engineer  or  fireman,  two  or  three 
minutes  after  the  train  arrived,  and  in  the  presence  and  hearing  of  Tom 
Tarver,  was  res  gestae  and  competent  evidence,  being  spontaneous  and 
illustrative  of  the  act  in  question.  Railway  v.  Anderson,  82  Texas,  518; 
Railway  v.  Robertson,  82  Texas,  660;  Pilkington  v.  Railway,  70  Texas, 
230;  City  of  Galveston  v.  Barron,  78  Texas,  423;  Railway  v.  Hall,  83 
Texas,  682. 

If  by  reason  of  an  approaching  train,  a  person  on  a  railroad  track  be 
placed  in  peril  through  the  negligent  operation  of  the  train  by  those  in 
charge,  such  person  so  in  peril  may  be  rescued  by  one  who  at  the  mo- 
ment of  discovering  such  peril  is  a  trespasser,  and  in  attempting  such 
rescue  may  remain  upon  and  run  along  such  track  in  the  direction  of 
the  approaching  train  to  effect  such  rescue,  and  if  while  attempting  such 
rescue,  and  without  fault  or  negligence  on  his  part,  he  be  placed  in  peril, 
and  be  injured  through  appellee's  negligence,  after  discovering  his  peril, 
appellee  would  be  entitled  to  recover.  Becker  v.  Railway,  61  S.  W.  Rep., 
997;  Railway  v.  Keelin,  62  S.  W.  Rep.,  261;  Railway  v.  Symkins,  54 
Texas,  618;  Railway  v.  Lowry,  61  Texas,  154;  Brown  v.  QriflBn,  71 
Texas,  659 ;  Railway  v.  Ormond,  64  Texas,  489. 

It  was  the  duty  of  appellant  to  observe  the  city  ordinances  by  '*slow- 
ing  down"  its  speed  to  ten  miles  per  hour  while  nmning  within  the  city 
limits,  and  to  sound  its  whistle  at  public  crossings;  also  to  ring  its  bell 
continuously  while  running  its  train  within  city  limits ;  and  this  is  true 
regardless  of  the  question  of  a  trespasser  or  other  person  on  its  track,  and 
a  failure  to  observe  the  city  ordinance  in  this  regard  is  negligence  per  se. 
Railway  v.  Nelson,  29  S.  W.  Rep.,  78 ;  Railway  v.  Pendery,  36  S.  W. 
Rep.,  793;  Railway  v.  Wilson,  60  Texas,  142;  Railway  v.  Carson,  6G 
Texas,  347 ;  Railway  v.  Walker,  70  Texas,  131 ;  Railway  v.  Chapman,  57 
Texas,  76. 

Appellee  at  the  time  of  his  injury  was  not  a  trespasser  on  appellant's, 
track,  in  that  when  he  discovered  his  child  in  peril  and  sought  its  rescue 
(if  prior  to  that  time  a  trespasser)  he  at  once  became  legitimately  on 
appellant's  track  for  the  purposes  of  such  rescue,  the  negligence  of 
appellant  to  and  towards  appellee's  child  being  carried  over  to  appellee, 
and  wherein  such  negligence  operated  against  appellant  both  as  to  ap- 
pellee and  his  child.  Eckert  v.  Railway,  43  N.  Y.,  505 ;  Spooner  v.  Rail* 
way,  115  N.  Y.,  30;  Becker  v.  Railway,  61  S.  W.  Rep.,  997;  Railway  v. 
Keelin,  62  S.  W.  Rep.,  261 ;  Brown  v.  Griffin,  71  Texas,  659 ;  Railway  v. 
Wilson,  60  Texas,  142 ;  Railway  v.  Sympkins,  54  Texas,  618. 

BROWN,  Associate  Justice. — ^John  Gray  filed  suit  in  the  District 
Court  of  Kerr  County  against  the  San  Antonio  &  Aransas  Pass  Railway 
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Company  to  recover  damages  for  injuries  alleged  to  have  been  caused  by 
the  negligence  of  the  railway  company  under  the  following  circum- 
stances: Gray  lived  in  Kerrville,  Kerr  County,  near  the  track  of  the 
defendant's  railroad,  and  was  on  his  way  to  the  depot,  walking  along 
the  railroad  track,  when  he  heard  the  train  whistle,  and  looking  back, 
saw  some  horses  on  the  track.  He  then  proceeded  on  his  way  for  a  short 
distance,  when,  turning  and  looking  again,  he  saw  two  children  of  Dr. 
Wright  on  the  railroad  track.  Gray  "kept  hollering*'  at  the  children  to 
get  off  the  track,  which  they  did,  when  the  plaintiff's  little  boy,  about 
two  years  old,  got  upon  the  track  and  started  down  towards  his  father^ 
who  called  to  the  child  to  get  off,  but  he  did  not,  and  the  father  then 
started  in  a  run  down  the  track,  meeting  the  child,  and  in  the  direction 
of  the  train,  in  order  to  rescue  the  child.  About  forty  yards  from 
where  the  plaintiff  started  was  a  trestle  or  bridge  and  the  child  was 
about  fifty-three  yards  beyond  the  bridge  from  where  Gray  started  to 
run.  When  Gray  reached  the  bridge,  he  saw  the  child  running  along  the 
track  towards  him  about  thirty  yards  distant.  The  train  was  about  one 
hundred  yards  from  the  child  and  running  in  the  direction  where  the 
child  was  at  a  speed  of  about  twenty-five  miles  per  hoiir,  neither  sound- 
ing the  whistle  nor  ringing  the  bell.  Gray  started  across  the  bridge  to 
the  child,  but  fell  upon  the  track  and  was  hurt.  He  did  not  see  the  child 
get  off  the  track  and  thought  that  it  was  killed.  Gray  was  injured  by  the 
fall  on  the  bridge  and  was  unable  to  rise,  but  managed  to  throw  himself 
off  the  bridge  upon  the  ground,  at  which  time  the  train  was  near  the 
child.  As  Gray  was  lying  near  the  track  where  he  fell  from  the  bridge, 
one  man  on  the  engine  was  looking  right  at  him  and  the  other  was  lean- 
ing out  of  the  window  with  his  *T)reast  out,"  looking  as  if  to  see  whether 
u.e  child  had  been  knocked  off.  The  train  did  not  slow  up,  ring  a  bell, 
nor  blow  a  whistle,  except  at  the  time  Gray  first  heard  the  whistle, 
rhese  facts  occurred  within  the  corporate  limits  of  Kerrville.  Plain- 
tiff introduced  in  evidence  an  ordinance  of  the  city  of  Kerrville  duly  en- 
acted which  prohibited  railroad  locomotives,  when  running  in  the  limits 
of  that  city,  to  run  at  a  greater  speed  than  ten  miles  per  hour,  and  re- 
quired that  upon  all  moving  locomotives  the  bell  should  be  kept  ringing 
until  it  stopped.  Plaintiff's  petition  alleged  substantially  the  facts 
above  stated,  and,  upon  a  trial,  verdict  was  rendered  and  judgment  en- 
tered in  favor  of  Gray  against  the  railroad  company,  from  which  an 
appeal  was  taken  and  the  judgment  affirmed  by  the  Court  of  Civil  Ap- 
peals of  the  Fourth  District. 

The  fact  that  Gray  was  wrongfully  upon  the  track  of  the  defendant  at 
the  time  that  he  discovered  the  peril  of  his  child  does  not  make  him  a 
trespasser  in  his  subsequent  efforts  to  rescue  the  child  from  danger.  If 
he  had  been  off  the  track,  he  would  have  been  authorized  by  law  to  go 
upon  it  in  order  to  make  the  rescue,  and,  being  upon  the  track,  it  was 
equally  permissible  for  him  to  nm  along  it  as  the  best  and  quickest 
method  by  which  to  accomplish  his  purposes.  One  who  endangers  his 
own  life  in  order  to  save  the  life  of  another  person  is  not  chargeable  with 
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being  a  trespasser  upon  the  railroad  track,  nor  does  his  entering  upon 
the  track  in  the  presence  of  danger  for  such  purpose  lay  him  liable  to 
ihe  charge  of  contributory  negligence.  Eckert  v.  Railway,  43  N.  Y., 
602;  Spooner  v.  Railway,  115  N.  Y.,  22;  Becker  v.  Railway,  61  S.  W. 
Rep.,  997 ;  1  Shearm.  &  Redf.  on  Neg.,  5  ed.,  sec.  85. 

The  testimony  of  Tom  Tarver  was  properly  admitted  as  a  part  of  the 
res  gestae.  He  testified  that  he  was  at  the  depot  and  heard  the  fire- 
man or  engineer  say  they  "came  near  running  over  a  man  down  there  ;*' 
this  occurred  within  six  minutes  after  the  train  passed  Gray.  The 
•declaration  was  made  within  a  few  minutes  after  the  occurrence  of  the 
fact  and  under  circumstances  which  show  that  it  was  not  prompted  by 
Any  intention  to  misrepresent  the  truth  of  the  occurrence.  Railway  v. 
Anderson,  82  Texas,  518. 

The  trial  court  charged  the  jury  as  follows :  'You  are  instructed  that 
it  is  the  duty  of  a  railway  company  and  employes  in  charge  of  one  of  its 
trains  moving  along  its  track  on  approaching  a  public  crossing  to  blow 
the  whistle  or  ring  the  bell  on  the  engine  pulling  such  train,  and  to  keep 
such  bell  ringing  until  such  train  shall  have  passed  over  such  crossing; 
and  it  is  further  the  duty  of  such  railroad  company  and  Employes  in 
charge  of  such  train,  while  moving  within  the  corporation  limits  of  the 
city  of  Kerrville,  Texas,  to  regulate  the  speed  of  such  trains,  that  such 
«peed  shall  not  exceed  the  rate  of  ten  miles  per  hour,  and  a  failure  of 
such  railway  company,  or  its  employes,  to  comply  with  the  above  require- 
ments, or  with  either  of  them,  would  constitute  negligence  upon  the 
part  of  such  railway  company;  and  if  you  believe  that  the  plaintiff 
-started  in  a  run  back  to  reach  the  child  before  the  train  could  reach  it, 
and  without  negligence  on  his  part  lost  his  footing  and  fell  on  the  trestle, 
and  that  he  had  no  time  in  which  to  arise  and  get  off  of  said  trestle  in 
time  to  prevent  said  train  from  running  over  him,  and  that,  to  save 
himself,  he  threw  himself  off  of  said  trestle  as  claimed  by  him  in  his  pe- 
tition. And  you  further  believe  from  the  evidence  that  the  plaintiff  has 
received  injuries,  if  any  were  received,  without  negligence  on  his  part, 
and  that  the  approximate  cause  of  such  injuries,  if  any  he  has  received, 
were  caused  by  the  failure  of  the  defendant  to  ring  the  bell  and  blow  the 
ivhistle,  if  there  was  such  a  failure,  and  the  excessive  speed  of  the  train, 
if  it  was  excessive,  as  explained  to  you  in  the  first  part  of  this  paragraph, 
then  and  in  such  case  you  will  find  for  plaintiff.^* 

The  testimony  of  Gray  shows  that  he  saw  the  train  and  heard  it 
whistle  long  before  it  reached  the  crossing  of  the  street,  and  that  the 
failure  to  blow  the  whistle  or  ring  the  bell  at  the  crossing  of  the  street 
could  have  had  no  possible  effect  either  in  causing  him  to  go  upon  the 
track  or  remain  upon  it.  The  child  was  not  crossing  the  railroad  at  a 
public  crossing  nor  at  a  place  shown  to  be  used  as  such ;  besides,  the  age 
of  the  child  and  other  facts  show  that  it  was  following,  its  father,  and 
repel  any  idea  that  might  exist  that  the  child  relied  in  any  manner  upon 
the  blowing  of  the  whistle  at  the  crossing  as  a  warning  for  it  to  leave  the 
track.    The  facts  of  this  case  clearly  show  that  the  failure  to  blow  ihe 
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whistle  and  ring  the  bell  at  the  crossing  had  no  influence  in  producing 
the  injury  to  the  plaintiff,  and  it  was  error  in  the  court  to  charge  the 
jury  that  a  failure  to  perform  that  statutory  duty  rendered  the  defend- 
ant liable  for  the  injuries  which  the  plaintiff  received.  For  this  error, 
the  judgments  of  the  District  Court  and  the  Court  of  Civil  Appeals  are 
reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


A.  A.  Ablowioh  v.  Greenville  National  Bank. 

No.  1066.    Bedded  March  17,  April  24,  1902. 

\.—]udsment— Verdict— Issae  Not  Detemiined. 

The  court,  on  a  trial  by  jtu7»  has  no  power  to  enter  judgment  upon  facta 
well  pleaded  and  indisputably  proved,  unless  the  issue  presented  and  proved 
has  been  found  by  the  verdict  in  favor  of  the  party  for  whom  judgment  is  ren- 
dered.   (P.  431.) 

l-^«me. 

In  a  suit  to  recover  upon  a  note  and  foreclose  a 'lien  on  land,  under  an 
instruction  that  their  verdict,  if  in  favor  of  the  plaintiff,  should  be  for  the 
amount  of  the  note  and  for  foreclosure  of  the  lien,  the  existence  of  which  was 
clearly  proved  and  undisputed,  the  jury  found  for  plaintiff  in  the  amount  of  the 
debt,  but  made  no  finding  as  to  the  lien  or  foreclosure.  Held,  that  it  was  error 
to  render  judgment  for  foreclosure.     (Pp.  431-433.) 

S^— Same— Cases  Limited. 

Pearoe  v.  Bell,  21  Texas,  690;  Day  v.  Cross,  59  Texas,  608;  Jones  v.  Ford,  60 
Texas,  131,  and  Railway  v.  Henderson,  86  Texas,  307,  explained  and  limited. 
(Pp.  432,  433.) 

ON  REHEABING. 

4.— Juisdiction  of  District  Court— Suit  for  Foreclotnre— Amount  in  Controyerty. 
The  district  court  has  original  jurisdiction  and  the  Supreme  0>urt  jurisdic- 
tion on  appeal  over  a  suit  to  enforce  a  lien  upon  land,  without  regard  to  the 
amount  in  controversy,  and  may  render  judgment  for  the  debt  sued  for,  though 
the  amount  is  not  sufficient  to  give  jurisdiction  and  the  finding  or  verdict  is 
against  the  existence  of  the  lien.     (Pp.  433,  434.) 

5.— Same— Cases  Oyermled. 

Carter  v.  Hubbard,  79  Texas,  366;  Barnes  v.  White,  63  Texas,  631;  Snyder 
V.  Wiley,  69  Texas,  448,  and  Cameron  v.  Marshall,  66  Texas,  7,  overruled,  on  the 
question  of  jurisdiction  in  suits  to  foreclose  liens  where  the  lien  is  disallowed. 
(Pp.  433,  434.) 

Writ  of  error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in 
an  appeal  from  Hunt  County. 

The  bank  sued  Ablowioh  to  recover  on  a  note  and  foreclose  a  lien,  and 
recovered  a  judgment  for  the  debt  and  foreclosure,  from  which  the  de- 
fendant appealed,  and  upon  its  afiirmance  he  obtained  writ  of  error. 

B.  F.  Looney  and  John  T.  Craddock,  for  plaintiff  in  error. — The 
plaintiff  in  this  case  declared  on  a  promissory  note  and  also  sought  the 
foreclosure  of  a  lien  on  the  land.     The  defendant,  among  other  things. 
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pleaded  the  general  issue.  The  verdict  of  the  jury,  being  simply  for  the 
debt,  was  insufficient  to  authorize  the  decree  of  foreclosure  as  rendered. 
May  V.  Taylor,  22  Texas,  349;  Bledsoe  v.  Wills,  22  Texas,  651;  Mc- 
Conkey  v.  Henderson,  24  Texas,  214;  Burford  v.  Boeenfield,  37  Texas, 
45 ;  Preston  v.  Breedlove,  45  Texas,  50. 

[Upon  the  rendering  of  the  opinion  in  this  case,  counsel  for  plaintiff 
in  error  filed  a  motion  for  rehearing,  asking  that  the  judgment  entered 
be  reversal  and  dismissal  instead  of  remand,  upon  the  grounds  and  sup- 
ported by  the  authorities  following:] 

First.  Because  the  jury  having  found  against  the  existence  of  the 
mortgage  lien  alleged,  the  District  Court  was  without  jurisdiction  to 
render  judgment  for  the  debt,  as  the  amount  thereof,  excluding  interest, 
was  less  than  $500. 

Second.  Because  this  court  having  found  in  accordance  with  the 
verdict  of  the  jury  against  the  existence  of  the  lien  alleged  by  plaintiff, 
and  the  amount  in  controversy  being  below  the  jurisdiction  of  the  Dis- 
trict Court,  it  did  not  have  jurisdiction  to  render  judgment  for  the  debt, 
but  should  have  dismissed  tiiis  cause. 

Third.  Because  this  court  did  not  have  jurisdiction  to  render  judg- 
ment for  the  debt,  the  amount,  excluding  interest,  being  $450,  when, 
as  in  this  case,  the  verdict  of  the  jury  was  against  the  existence  of  the 
lien,  the  only  fact  that  gave  the  court  a  quo  jurisdiction,  or  when,  as  in 
this  case,  the  defendant  in  error  waives  any  and  all  rights  it  may  have 
arising  out  of  the  existence  of  the  mortgage  sued  on. 

Authorities:  Carter  v.  Hubbard,  79  Texas,  359;  6  Texas,  172;  49 
Texas,  248;  59  Texas,  448;  65  Texas,  7;  53  Texas,  328;  15  S.  W.  Rep., 
392 ;  44  S.  W.  Bep.,  672 ;  38  S.  W.  Rep.,  35.  The  question  here  raised 
is  one  that  may  be  presented  at  any  time,  and  anywhere:  28  Texas, 
590;  3  Texas  Ct.  Rep.,  780;  4  Texas  Ct.  Rep.,  349. 

Lee  A.  Clarke  for  defendant  in  error. — Where  the  contract  is  pleaded 
by  both  parties  and  the  note  and  mortgage  are  parts  of  the  same  trans- 
action, and  it  is  admitted  by  defendant  on  the  trial  that  the  mortgage 
is  a  valid  lien  on  the  property  covered  by  it,  the  mortgage  is  properly 
foreclosed  even  though  the  verdict  does  not  find  that  the  lien  exists. 
Pearce  v.  Bell,  21  Texas,  690;  Day  v.  Cross,  59  Texas,  608;  Jones  v. 
Ford,  60  Texas,  131 ;  Railway  v.  Henderson,  86  Texas,  307. 

[Counsel  for  defendant  in  error  also  filed  motion  for  rehearing,  ask- 
ing a  re-examination  of  the  questions  ruled  upon  in  the  original  opinion, 
and  further  proceeding  as  follows :] 

In  case  this  court  should  hold  that  our  position  on  the  foregoing  ques- 
tions is  not  well  taken,  and  should  adhere  to  its  former  opinion  herein, 
then  this  cause  should  not  be  remanded  for  another  trial ;  but  this  court 
should  reform  the  judgment  of  the  trial  court,  and  here  render  judg- 
ment for  defendant  in  error  for  the  amount  of  its  debt,  eliminating  the 
foreclosure  of  the  lien.  To  this  end  and  for  this  purpose,  the  defend- 
ant in  error,  the  Greenville  National  Bank,  herein  and  hereby  waives  any 
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and  agrees  that  the  costs  of  appeal  may  be  taxed  against  it.  Coverdill 
and  all  rights  it  may  have  arising  out  of  the  existence  of  said  mortgage^ 
V.  Seymour,  57  S.  W.  Rep.,  636;  Seed  Co.  v.  Bank,  92  Texas,  193; 
Railway  v.  Trawick,  80  Texas,  275;  City  of  Dallas  v.  Jones,  53  S.  W. 
Rep.,  377;  Railway  v.  Warren,  90  Texas,  566. 

BROWN,  Associate  Justice. — ^The  Greenville  National  Bank  insti- 
tuted suit  against  the  plaintiff  in  error  to  recover  the  amount  of  a  note 
for  $450  alleged  to  have  been  executed  by  Ablowich  to  M.  M.  Brooks 
and  transferred  by  Brooks  to  the  bank ;  and  also  to  foreclose  a  mortgage 
which  was  alleged  to  have  been  given  by  the  defendant  upon  the  land 
described  in  the  petition  to  secure  the  note  sued  upon.  Both  note  and 
mortgage  were  made  part  of  the  petition.  The  defendant  pleaded  a 
general  denial  and  a  special  plea  which  it  is  not  necessary  for  us  to 
notice  in  this  opinion. 

At  the  trial  the  district  judge  instructed  the  jury:  "The  plaintiff 
in  this  cause  is  entitled  to  recover  the  full  amount  of  the  note  sued  on, 
which  is  $567.76,  with  a  foreclosure  of  the  mortgage  lien,  and  you  will 
80  find,  unless  you  iind  for  the  defendant  upon  the  following  issue. 
*    *    *     The  form  of  your  verdict  will  be :     *We  the  jury  find  for  the 

plaintiff  the  sum  of  dollars,  with  a  foreclosure  of  its  m6rtgage 

lien,'  filling  in  the  blank  with  the  sum  you  find.'*  The  jury  returned 
the  following  verdict:  "We  the  jury  find  for  the  plaintiff  the  sum  of 
$567.75.  E.  W.  Hardy,  Foreman;"  upon  which  the  court  entered 
judgment  against  the  defendant  for  the  amount  found  by  the  jury  and 
ako  foreclosed  the  lien  of  the  mortgage  upon  the  land  described.  The 
defendant  filed  a  motion  for  a  new  trial,  one  of  the  grounds  being  as  fol- 
lows: "The  verdict  of  the  jury  is  wholly  insuflBcient  to  sustain  the 
judgment  foreclosing  the  lien  as  prayed  for  by  the  defendant,''  which 
was  presented  in  the  same  words  in  the  Court  of  Civil  Appeals  as  an 
assigimient  of  error. 

We  have  examined  all  the  assignments  presented  in  the  application 
and  find  no  error  except  the  foreclosing  of  the  mortgage  lien. 

When  a  jury  has  been  demanded  by  either  party,  he  is  entitled  to 
have  every  material  issue  made  by  the  pleading  and  the  evidence  sub- 
mitted to  that  jury,  and  the  trial  court  can  not  enter  a  judgment  upon 
a  verdict  which  fails  to  pass  upon  any  material  issue  submitted  to  the 
jury,  unless  it  be  in  case  of  a  special  verdict,  which  is  provided  for  by 
statute.  May  v.  Taylor,  22  Texas,  348;  Bledsoe  v.  Wills,  Id.,  650; 
Silliman  v.  Gano,  90  Texas,  647.  In  May  v.  Taylor,  Judge  Roberts 
said:  "The  judgment  was  rendered  not  only  upon  the  note  but  also 
upon  the  mortgage,  concerning  which  there  was  no  finding  in  the  ver- 
dict. The  province  of  the  verdict  is  to  declare  the  facts  upon  which  the 
judgment  is  to  be  predicated.  The  existence  of  the  mortgage,  as  well 
as  the  note,  was  put  in  issue  and  the  entire  omission  of  a  finding  upon 
the  mortgage  is  fatal  to  the  judgment,  so  far  as  it  relates  to  the  mort- 
gage."    We  find  nothing  in  the  record  which  would  indicate  that  the 
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jury  passed  upon  the  lien  of  the  mortgage.  In  f act^  everything  con- 
nected with  it  shows  that  the  jury  disregarded  the  charge  of  the  court 
and  the  undisputed  evidence  and  found  against  the  lien,  for  the  court 
not  only  instructed  the  j\iry  to  find  the  mortgage  if  they  found  the  debt, 
but  gave  the  form  of  the  verdict  in  which  was  written  *^with  a  foreclosure 
of  the  mortgage  lien."  In  returning  the  verdict,  the  jury  adopted  the 
very  language  of  the  court  in  the  form  of  the  verdict  as  to  the  note,  but 
omitted  that  portion  which  referred  to  the  mortgage  lien.  It  therefore 
can  not  be  said  that  the  jury  found  in  favor  of  the  lien,  but  it  must  nee* 
essarily  follow  that  they  found  against  it  when  they  expressly  eliminated 
from  the  verdict  which  they  found  the  language  finding  the  lien. 

The  honorable  Court  of  Civil  Appeals,  in  deciding  the  question,  said : 
"The  petition  declared  upon  the  note  and  mortgage.  The  defendant 
plead  a  general  denial.  The  mortgage  was  introduced  in  evidence  with- 
out objection.  The  defendant  requested  two  special  charges,  in  each  of 
which  he  recognized  the  validity  of  the  mortgage.  The  appellant,  in 
stating  the  facts  in  his  brief,  to  which  there  is  no  controversy,  admits 
that  the  trust  deed  described  in  the  plaintiflPs  petition  was  executed  by 
defendant*'  We  have  examined  the  special  charges  asked  by  defend- 
ant and  do  not  find  anything  in  them  recognizing  the  mortgage.  The 
statement  in  the  brief  of  the  attorney  can  not  affect  the  question.  It 
is  not  a  question  whether  the  pleading  sufficiently  set  out  the  instrument,, 
nor  a  question  as  to  whether  the  evidence  was  sufficient  to  justify  a 
finding  in  favor  of  the  lien,  for  these  are  beyond  dispute,  but,  under  the 
well  settled  rules  of  this  court,  the  trial  court  has  no  power  to  enter 
judgment  upon  facts  well  pleaded  and  indisputably  proved  unless  the 
issue  presented  and  proved  has  been  found  by  the  verdict  in  favor  of  the 
party  for  whom  judgment  is  rendered.  In  support  of  its  conclusion,, 
the  Court  of  Civil  Appeals  refers  to  Pearce  v.  Bell,  21  Texas,  690 ;  Day 
V.  Cross,  59  Texas,  608 ;  Jones  v.  Ford,  60  Texas,  131 ;  Railway  v.  Hen- 
derson, 86  Texas,  307. 

In  the  first  case  referred  to  above.  Judge  Roberts,  after  reviewing  the 
facts,  said:  "By  looking  into  the  pleading,  then,  it  is  manifest  beyond 
a  doubt  that  the  jury  passed  upon  the  mortgages  as  well  as  on  the  note 
and  must  have  equally  found  in  favor  of  the  plaintiff  upon  them  as  for 
the  debt.**  The  case  is  put  upon  the  ground  that  the  record  showed 
that  the  issue  must  have  been  found  in  favor  of  the  plaintiff  in  arriving 
at  the  verdict.  In  the  case  of  Day  v.  Cross,  before  cited,  the  contract 
was  pleaded  by  the  plaintiff  and  was  also  set  up  by  the  defendant  in  & 
cross-plea,  and  the  court  held  that  the  allegations  in  the  cross-plea 
amounted  to  an  admission  of  the  contract  which  retained  the  lien  upon 
the  property,  and  therefore  it  was  not  necessary  that  the  issue  should 
have  been  expressly  found.  Ogden  &  Johnson  v.  Bosse,  86  Texas,  344. 
In  Jones  v.  Ford,  the  court  held  that  the  finding  of  the  jury  necessarily 
included  the  finding  of  the  issue  of  the  right  of  possession  in  that  case. 
In  Railway  v.  Henderson,  this  court  held  that  the  findings  of  fact  upon 
which  the  law  would  give  a  lien  were  sufficient  without  finding  the  lien 
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itself,  but  in  the  same  case,  it  was  held  that  upon  other  matters  which 
were  not  embraced  in  that  proposition,  it  was  necessary  for  the  jury  to 
find  upon  the  issue.  The  cases  cited  by  the  honorable  court  of  Civil 
Appeals  do  not  sustain  its  judgment. 

The  trial  court  erred  in  foreclosing  the  lien  of  the  mortgage  and  the 
Court  of  Civil  Appeals  erred  in  sustaining  the  judgment.  It  is  there- 
fore ordered  that  the  judgment  of  the  District  Court  and  of  the  Court 
of  Civil  Appeals  be  reversed  and  that  this  cause  be  remanded. 

ON  MOTION  FOB  REHEARING. 

BBOWN,  Associate  Justice. — The  plaintiff  in  error  claims  that 
this  court  can  not  enter  judgment  for  the  debt  because  the  lien  upon  the 
land  was  not  established  and  the  debt  is  less  than  $500.  This  position 
is  sustained  by  the  following  cases  decided  by  this  court:  Carter  v. 
Hubbard,  79  Texas,  356;  Barnes  v.  White,  53  Texas,  631;  Snyder  v. 
Wiley,  59  Texas,  448;  Cameron  v.  Marshall,  65  Texas,  7.  We  are  of 
opmion  that  the  rule  announced  in  the  cases  cited  is  based  upon  an 
erroneous  construction  of  our  Constitution,  and  they  are  hereby  over- 
ruled. 

Section  8  of  article  5' of  the  Constitution  of  the  State  of  Texas,  con- 
tains this  provision:  "The  district  court  shall  have  original  jurisdic- 
tion *  ♦  ♦  in  all  suits  in  behalf  of  the  State  to  recover  penalties, 
forfeitures  and  escheats;  of  all  case  of  divorce,  of  all  misdemeanors  in- 
volving official  misconduct,  of  all  suits  to  recover  damages  for  slander 
or  defamation  of  character,  of  all  suits  for  trial  of  title  to  land,  and  for 
enforcement  of  liens  thereon.'*  Jurisdiction  is  conferred  in  the  several 
classes  of  cases  without  reference  to  the  amount  in  controversy,  but, 
being  a  suit  of  a  particidar  class,  the  court  has  jurisdiction  of  whatever 
amount  may  be  involved  and  of  all  of  the  issues  which  grow  out  of  such 
litigation.  In  suits  for  "the  enforcement  of  liens  upon  land,**  jurisdic- 
tion is  given  of  the  debt  which  the  lien  secures  without  regard  to  the 
amount,  as  well  as  to  foreclose  the  lien,  and  is  not  affected  by  the 
following  provision  of  that  section:  "Of  all  suits,  complaints  or  pleas 
whatever,  without  regard  to  any  distinction  between  law  and  equity, 
when  the  matter  in  controversy  shall  be  valued  at  or  amount  to  $500, 
exclusive  of  interest.**  The  construction  placed  upon  the  Constitution 
by  which  the  jurisdiction  of  the  court  over  the  amount  involved  in  the 
suit  to  foreclose  a  lien  upon  land,  upon  failure  of  the  lien,  is  made  to 
depend  upon  the  provision  last  quoted,  is  without  support  in  the  lan- 
guage or  in  the  evident  intention  of  the  framers  of  the  Constitution. 
Power  is  given  over  "suits  to  enforce  liens**  on  land,  and  a  failure  of 
the  lien  makes  it  no  less  a  "suit  to  enforce  a  lien.**  The  decisions  cited 
we  antagonistic  to  the  general  principle  that,  "the  jurisdiction  of  the 
court  can  not  be  defeated  when  the  case  stated  in  the  petition  is  within 
its  jurisdiction,  unless  it  is  made  to  appear  that  the  allegations  upon 
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which  the  jurisdiction  depends  were  fraudulently  inserted  in  the  peti- 
tion for  the  purpose  of  conferring  the  jurisdiction."  Hoffman  v.  B. 
and  L.  Assn.,  85  Tezas^  410.  When  a  suit  has  been  filed  in  the  district 
court  for  a  sum  exceeding  $500,  but  upon  the  trial  it  is  reduced  to  a 
sum  below  the  jurisdiction  of  the  court,  it  has  been  uniformly  held  that 
the  jurisdiction  of  the  court  is  determined  by  the  amount  which  was 
claimed  in  the  petition  and  will  not  be  lost  by  the  fact  that  the  amount 
is  reduced  upon  the  trial.  Hoffman  v.  B.  and  L.  Assn.,  cited  above. 
In  Seymour  v.  Hill,  67  Texas,  385,  a  judgment  of  the  justice  of  the 
peace  had  been  enjoined  by  a  writ  issued  out  of  a  district  court,  and  it 
was  held  that  the  court  thereby  obtained  jurisdiction  of  the  whole  sub- 
ject matter,  including  the  debt  originally  sued  upon  in  the  justice  court, 
and  the  district  court  gave  judgment  for  the  debt  upon  the  principle 
that,  having  obtained  authority  over  the  suit,  the  court  will  retain  it 
for  the  purpose  of  administering  such  relief  as  the  pleadings  and  the 
evidence  show  the  parties  entitled  to,  although  it  woidd  not  have  enter- 
tained jurisdiction  of  the  debt  as  an  original  action  in  that  court 
Willis  V.  Gordon,  22  Texas,  241;  Stein  v.  Frieberg,  64  Texas,  273;  Hale 
V.  McComas,  59  Texas,  486;  Seymour  v.  Hill,  67  Texas,  385. 

We  can  see  no  difference  in  principle  between  this  case  and  the  eases 
in  which  the  amount  in  controversy  was  reduced  by  proof  below  the 
jurisdiction  of  the  court  but  juris^ction  was  retained,  nor  the  other 
class  of  cases  in  which  the  court,  having  acquired  jurisdiction  by  the  issu- 
ance of  the  writ  of  injunction,  entered  judgment  for  a  sum  less  than 
$500.  The  practice  which  was  inaugurated  by  the  former  decisions 
involves  litigants  in  much  doubt  and  difficulty  and  has  residted  in  the 
dismissal  of  cases,  perhaps  in  the  loss  of  the  debts,  by  the  statute  of 
limitations.  We  see  no  reason  why  the  previous  construction  should  be 
supported  against  what  is  to  our  minds  the  better  rule  of  practice  fol- 
lowed in  all  other  cases,  and^  as  we  believe,  entirely  consistent  with  the 
Constitution  of  this  State. 

Reversed  and  rendered. 

[The  motion  of  plaintiff  in  error  for  a  rehearing  was  overruled.  The 
motion  for  defendant  in  error,  so  far  as  it  sought  an  affirmance  of 
the  judgment  of  the  trial  court,  was  also  overruled;  but  the  portion 
asking  that  judgment  be  rendered  was  sustained  and  judgment  entered 
in  his  favor  for  the  debt  and  interest,  without  foreclosure,  and  for  costs 
of  the  trial  courts  he  being  taxed  witti  the  coetB  of  the  appeal  and  writ 
of  error.] 
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Db  Witt  County  v.  Henry  Wisohkemper. 

No.  1097.    Bedded  April  24,  1902. 

t— €<raBty  Court— Jiiriadictioii—Injimction. 

The  county  court  has  no  jurisdiction  to  issue  the  writ  of  injunction  except 
where  the  amount  in  controversy  exceeds  $200  and  does  not  exceed  $1000  in 
value.    (P.  437.) 

2.— Same — Opening  Road— Reconvention. 

Plaintiff  suing  in  the  county  court  to  enjoin  the  roadmaster  from  opening 
what  defendant  claimed  was  a  public  road  through  his  land,  without  alleging 
any  value  to  the  subject  of  the  suit,  did  not  show  jurisdiction  in  that  court  to 
issue  the  writ;  nor  was  the  defect  aided  by  a  plea  in  reconvention  filed  by'  the 
ooonty  as  defendant,  claiming  damages  in  the  sum  of  $500  against  plaintiff  for 
stopping  up  a  public  road.     (Pp.  436,  437.) 

Question  eeri;ified  from  the  Court  of  Civil  Appeals  for  the  First  Dis- 
trict, in  an  appeal  from  De  Witt  County. 

Oeo.  J.  Schleicher,  for  appellants. — ^The  jurisdiction  of  the  county 
court  is  limited  to  the  amoimt  in  controversy,  and  unless  express  author- 
iiy  to  try  the  cause  is  aflBrmatively  given  to  said  court,  resort  must  be 
bad  to  the  district  court.    Townes*  Texas  Pleading,  106-114. 

Kleberg,  Orimes  &  Baker,  for  appellee. — ^The  county  court  has  juris- 
diction to  issue  an  injunction  in  any  character  of  case,  regardless  of 
subject  matter  or  amount,  when  the  action  is  purely  an  injunction  pro- 
ceeding. Const.,  art.  5,  sec.  16;  Anderson  County  v.  Kennedy,  58 
Texas,  622;  Carlisle  v.  Coflfee,  59  Texas,  391;  Dean  v.  State,  31  S.  W. 
Rep.,  185 ;  Jackson  v.  Finly,  40  S.  W.  Eep.,  427 ;  Johnson  v.  Hanscom, 
37  S.  W.  Rep.,  601;  Railway  v.  Blankenbeckler,  35  S.  W.  Rep.,  332; 
Stein  V.  Freiberg,  64  Texas,  273;  Alexander  v.  Holt,  59  Texas,  205; 
Brown  v.  Young,  2  Posey  U.  C,  335. 

If  the  jurisdiction  of  the  county  court  is  determined  by  the  amount 
in  controversy,  it  has  jurisdiction  of  this  case  because  of  the  reconven- 
tion of  appellant  for  damages  in  the  sum  of  $500.  State  v.  Loan 
Agency,  81  Texas,  546;  Short  v.  Hepburn,  35  S.  W.  Rep.,  1057; 
Branch  v.  Jones,  2  Texas  Civ.  App.,  553. 

The  county  court  had  jurisdiction  because  plaintiffs  action  was  to 
prevent  a  trespass  and  injury  to  property,  and  was  therefore  in  the 
nature  of  an  action  for  damages.  Melvin  v.  Chancey,  28  S.  W.  Rep., 
242;  Porter  v.  Porter,  2  Wills.  C.  C,  sec.  433;  Brown  v.  Brown,  3  Wills. 
C.  C,  sec.  82 ;  Williams  v.  Trent,  White  &  W.,  C.  C,  sec.  519. 

BROWN,  Associate  Justice. — ^The  Court  of  Civil  Appeals  for  the 
First  Supreme  Judicial  District  has  certified  to  this  court  the  fol- 
lowing statement  and  question : 

*The  record  in  the  above  entitled  cause  now  pending  on  appeal  to 
this  cotirt  shows  that: 
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"On  April  30,  1901,  Henry  Wischkemper,  the  appellee,  brought  suit 
in  the  County  Court  of  De  Witt  County  against  A.  Dlugoseh,  as  road 
overseer  of  the  Yorktown  and  Helena  road,  to  enjoin  him  from  opening 
up  a  road  for  the  use  of  the  public  over  the  land  of  the  said  Wischkemper. 
Plaintiff  alleged  that  the  said  Dlugoseh,  as  road  overseer,  threatened 
to  and  was  about  to  open  a  road  over  and  across  his  land  and  premises 
upon  a  certain  defined  line,  claiming  that  the  De  Witt  County  public 
road,  extending  from  the  town  of  Yorktown,  in  De  Witt  County,  to 
the  town  of  Helena,  in  Karnes  County,  of  which  the  said  Dlugoseh 
was  road  overseer,  was  unlawfully  obstructed  by  the  plaintiff;  and 
alleged  that  said  road  did  not  extend  over  the  land  and  premises  of 
plaintiff  as  claimed  by  said  Dlugoseh.  The  plaintiff  further  averred, 
'If  the  said  Dlugoseh  is  not  restrained  from  so  entering  upon  his  (peti- 
tioner's) said  land  that  great  and  irreparable  injury  will  be  inflicted 
upon  him,  and  that  in  addition,  he  will  be  subjected  to  actual  damages 
which  he  can  not  recover  by  reason  of  the  character  in  which  the  said 
Dlugoseh  proposes  to  act  and  by  reason  of  the  fact  that  the  said 
Dlugoseh,  he  is  informed  and  believes,  is  insolvent.'  Wherefore  he 
sued  and  prayed  for  an  injunction  compelling  the  said  Dlugoseh  to 
desist  and  refrain  from  entering  upon  the  plaintiff's  lands  and  from 
removing  any  earth,  fences  or  improvements,  and  from  injuring  the 
crops  growing  on  the  land  and  from  doing  any  other  act  to  the  injury 
of  said  premises,  and  especially  from  opening  any  highway  or  road 
across  said  land.  A  temporary  writ  of  injunction  was  granted  by  the 
county  judge  in  accordance  with  the  prayer  of  the  plaintiff.  Dlugoseh 
answered  by  exception  to  the  jurisdiction  of  the  court,  general  denial, 
and  special  plea  as  to  the  capacity  in  which  he  was  acting,  etc.  The 
county  of  De  Witt  obtained  leave  of  the  court  and  intervened  in  the 
cause  on  July  1,  1901,  pleading  also  to  the  jurisdiction,  denying  gen- 
erally, and  alleging  among  other  things  that  the  road  in  question  was 
a  public  road  and  had  been  such  by  dedication  and  acceptance  since  the 
year  1887,  pleading  specially  the  facts  to  show  such  right  in  the  public. 
It  further  alleged  that  the  plaintiff  had  wrongfully  closed  up  said  road 
and  obstructed  the  same  and  excluded  the  public  therefrom,  to  the 
damage  to  the  county  $500,  and  prayed  for  the  dissolution  of  the 
injunction  and  for  damages  and  costs. 

"The  cause  came  to  trial  before  a  jury  upon  the  issues  of  fact,  and 
upon  a  verdict  in  favor  of  the  plaintiff  judgment  was  rendered  by  the 
court  which  adjudged  and  decreed  that  no  public  road  existed  over  the 
land  in  question  and  perpetually  enjoined  and  restrained  the  said  A. 
Dlugoseh  and  De  Witt  County  from  entering  upon  the  land  and  open- 
ing a  road  across  same. 

"As  there  is  an  apparent  conflict  of  decision  in  some  of  the  cases 
decided  by  the  several  courts  of  civil  appeals  and  some  uncertainty 
about  the  decisions  of  the  Supreme  Court,  as  shown  by  Judge  Townes 
in  his  discussion  of  the  subject  in  his  work  en  Texas  Pleading  (pages 
130-138),  this  court  certifies  to  the  Supreme  Court  for  decision  upon 
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the  above  statement  from  the  record  the  question  of  whether  or  not  the 
€ounty  Court  of  De  Witt  County  had  jurisdiction  of  such  cause." 

By  section  16,  article  5,  of  the  Constitution  of  this  State,  the  juris- 
diction of  couni^  courts  is  thus  defined:  "They  shall  have  exclusive 
jurisdiction  in  all  civil  cases  when  the  matter  in  controversy  shall  ex* 
ceed  in  value  $200  and  not  exceed  $500,  exclusive  of  interest,  and  con- 
current jurisdiction  with  the  district  court  when  the  matter  in  contro- 
versy shall  exceed  $500  and  not  exceed  $1000,  exclusive  of  interest; 
*  *  *  and  the  county  court  or  judge  thereof  shall  have  power  to 
issue  writs  of  injimction,  mandamus,  and  all  writs  necessary  to  the 
enforcement  of  the  jurisdiction  of  said  court."  In  the  cases  of  Dean 
V.  State,  88  Texas,  296,  and  Johnson  v.  Hanscom,  90  Texas,  321,  this 
court  held  that  the  power  of  the  county  court  to  issue  writs  of  man- 
damus under  the  section  of  the  Constitution  above  quoted  was  limited 
to  cases  exceeding  $200  and  not  exceeding  $1000.  The  same  rule  is 
applicable  to  writs  of  injunction,  which  can  only  be  issued  by  the 
county  courts  where  the  matter  in  controversy  exceeds  $200  and  does  not 
exceed  $1000  in  value.  In  this  case,  no  value  of  the  subject  of  the 
suit  is  alleged;  therefore  the  application  for  the  writ  of  injunction  does 
not  bring  the  case  within  the  terms  of  the  Constitution,  and  the  County 
Court  had  no  jurisdiction  to  issue  the  writ  of  injimction  upon  the  facts 
/Stated.  The  plea  in  reconvention  can  not  aid  the  petition  on  the 
•question  of  jurisdiction  to  grant  the  writ. 

Answer  to  question:  We  therefore  answer  that  the  County  Court 
of  De  Witt  County  had  no  jurisdiction  to  issue  the  writ  of  injimction 
in  this  case. 


BoTAN  Grooery  Cohpany  y.  Martin  &  Bogers  bt  al. 

Motion  No.  942.    Decided  April  24,  1902. 

Writ  of  Error— Remanded  Case — Overmling  Decision. 

Where  the  juriEdiction  of  the  Supreme  Court  over  a  reversed  and  remanded 
case  depends  on  the  overruling  of  its  own  decision  hy  a  court  of  civil  appeals 
(Revised  Statutes,  articles  941,  942,  943),  the  writ  is  granted  only  when  error 
is  found  in  the  judgment.     (Pp.  437,  438.) 

Motion  for  rehearing  of  an  application  for  writ  of  error  to  the  Court 
of  Civil  Appeals  for  the  Third  District,  in  an  appeal  from  McLennan 
County. 

A.  C.  Prendergastj  for  petitioner. 

GAINES,  Chief  Justice. — This  is  a  motion  for  a  rehearing  of  an 
application  for  a  writ  of  error.  The  applicant  obtained  a  judgment  in 
the  trial  court,  which  judgment  was  reversed  by  the  Court  of  Civil  Ap- 
peals and  the  cause  was  remanded.    In  order  to  show  jurisdiction  in  this 
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court,  the  applicant  alleged  in  his  petition  for  the  writ  of  error  that  the 
decision  of  the  court  of  civil  appeals  overruled  its  own  decision  upon 
the  same  point  on  a  previous  appeal  in  the  same  case,  and  also  that  it 
was  in  conflict  with  certain  decisions  of  other  Courts  of  Civil  Appeals 
and  of  the  Supreme  Court.  On  the  latter  appeal,  the  Court  of  Civil  Ap- 
peals expressly  overruled  its  decision  upon  the  former  appeal,  and  this, 
in  our  opinion,  gave  us  jurisdiction  of  the  application.  But  we  also  con- 
cluded that  the  petition  pointed  out  no  error  in  the  decision  which  it 
sought  to  review,  and  therefore  refused  the  writ. 

The  contention  in  the  motion  for  a  rehearing  is  that  since  the  judg- 
ment of  the  Court  of  Civil  Appeals  reversed  the  judgment  and  remanded 
the  cause,  and  since  we  had  jurisdiction  of  the  case,  it  was  our  duiy  to 
grant  the  writ,  although  we  should  be  of  opinion  that  there  was  no  error 
in  the  rulings  of  the  Court  of  Civil  Appeals.  We  do  not  concur  in  thi& 
proposition.  Article  941,  Revised  Statutes,  defines  the  instances  in  which 
this  court  has  jurisdiction  of  reversed  and  remanded  cases,  but  it  does- 
not  declare  that  we  shall  grant  a  writ  of  error  in  every  case  of  that  char* 
acter  over  which  we  may  have  jurisdiction.  Article  942  provides  the 
method  of  procedure  in  making  an  application  for  a  writ  of  error ;  article 
943  prescribes  the  duty  of  this  court  when  the  application  is  presented 
in  the  following  terms :  'If  it  shall  appear  to  the  Supreme  Court,  from 
an  inspection  of  the  petition  and  record,  that  there  is  error  in  said  judg- 
ment of  the  courts  of  civil  appeals,  it  shall  grant  a  writ  of  error,  return- 
able in  thirty  days,  in  such  manner  as  may  be  prescribed  by  said  court'* 
When  the  court  finds  no  error,  it  is  its  duty  to  refuse  the  writ,  except  in 
a  reversed  and  remanded  cause,  when  the  opinion  of  the  Court  of  Civil 
Appeals  ^'practically  settles  the  case,"  and  it  is  so  averred  in  the  petition 
for  the  writ.  The  amended  subdivision  8  of  article  941  prescribed  that^ 
'TVhen  the  judgment  of  the  Court  of  Civil  Appeals  reversing  a  judgment 
practically  settles  the  case,  and  this  fact  is  shown  in  the  petition  for 
writ  of  error,  and  the  attorneys  for  petitioners  shall  state  that  the  deci- 
sion of  the  Court  of  Civil  Appeals  practically  settles  the  case,  in  which 
case,  if  the  Supreme  Court  affirms  the  decision  of  the  Court  of  Civil  Ap- 
peals, it  shall  also  render  final  judgment  accordingly."  When  we  came 
to  construe  the  amendment,  our  conclusion  was  that  in  such  a  case,  in 
order  to  render  a  final  judgment,  it  was  necessary  to  grant  the  writ  so 
that  we  should  have  the  whole  case  before  us.  No  such  necessity  exieta 
where  we  have  jurisdiction  merely  by  reason  of  a  conflict  of  decision, 
and  no  reason  is  apparent  why  we  shoidd  grant  a  writ  of  error  whei^ 
there  is  no  error  and  where  our  ruling  would  be  merely  to  affirm  that 
of  the  intermediate  court 

The  motion  is  overruled. 

Motion  overruled.. 
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OuLF^  Colorado  &  Santa  Fe  Railway  Cohpaity  t. 
Tom  Cunniqan. 

No.  1101.    Decided  April  28,  1902. 

Iw^Appeal— Jurisdiction-— Amount. 

Courts  of  civil  appeals  have  jurisdiction  of  appeals  from  county  ooorts  In 
cases  commenced  in  justice  courts,  where  the  amount  sued  for  was  more  than 
$100,  though  the  judgment  appealed  from  was  for  less.  Const.,  art.  6,  sec.  16; 
Act  of  April  13,  1895;  Rev.  Stats.,  1895,  art.  996.     (Pp.  440-442.) 

a.— Same— Cases  Discussed. 

Brazoria  County  v.  Calhoun,  61  Texas,  223;  Pevito  v.  Rodgera,  52  Texas, 
581;  Jones  v.  Jones,  1  White  &  Willson,  Civil  Cases,  sees.  200-202,  discussed  and 
reconciled.     (Pp.  440-442.) 

Qneetioii  certified  from  the  Court  of  Civil  Appeals  for  the  First  Dis- 
trict, in  an  appeal  from  the  County  Court  of  Harris  County. 

J.  W.  Terry,  for  appellant. 

Stanley  Thompson,  for  appellee. — ^When  a  judgment  against  a  defend- 
ant does  not  exceed  one  hundred  dollars,  exclusive  of  interest  and  costs, 
in  a  case  tried  in  the  county  court,  and  the  defendant  only  appeals,  the 
amount  of  the  judgment  so  appealed  from  by  the  defendant  is  the 
"amount  in  controversy.'^  SayW  Texas  Civ.  Stats.,  title  27,  chap.  12, 
art  996,  subdiv.  3 ;  Brazoria  County  v.  Calhoun,  61  Texas,  223,  Gordon 
V.  Ogden,  28  U.  S.,  33 ;  Hill  v.  Booth,  58  S.  W.  Rep.,  993. 

This  court  has  jurisdiction  over  final  judgments  and  decrees  of  the 
circuit  court  where  the  matter  in  dispute  exceeds  the  simi  or  value  of 
$2000.  The  jurisdiction  of  the  court  has  been  supposed  to  depend  on  the 
sum  or  value  of  the  matter  in  dispute  in  this  court,  not  on  that  which 
was  in  dispute  in  the  circuit  court.  If  the  writ  of  error  be  brought  by 
the  plaintiff  below,  then  the  sum  which  his  declaration  shows  to  be  due 
may  be  still  recovered,  should  the  judgment  for  a  smaller  sum  be  re- 
versed ;  and  consequently  the  whole  sum  claimed  is  still  in  dispute.  But 
if  the  writ  of  error  is  brought  by  the  defendant  in  the  original  action, 
the  judgment  of  this  court  can  only  afl5rm  that  of  the  circuit  court,  and 
consequently  the  matter  in  dispute  can  not  exceed  the  amount  of  the 
judgment.    Nothing  but  the  judgment  is  in  dispute  between  the  parties. 

The  precise  question  presented  by  this  motion  has  never  been  decided 
by  the  Supreme  Court  of  our  State.  Nor  has  it  ever  been  decided  by 
any  of  our  courts  of  appeal,  except  in  the  one  case  of  Mobly  v.  Porter, 
54  Southwestern  Reporter,  655,  and  in  that  case  Judge  Gill  labored 
under  the  mistaken  apprehension  that  the  law  had  been  previously  so 
declared.  He  does  not  cite  any  cases,  and  the  writer  has  been  imable 
to  find  any,  in  which  this  point  has  been  directly  raised  and  decided. 
Hence  I  say  that  the  decision  in  Mobly  v.  Porter  ought  not  to  be  taken  as 
a  precedent,  as  the  judge  evidently  labored  under  a  misapprehension  of 
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the  law  at  the  time  he  decided  that  case.  It  has  been  decided  a  number 
of  times  that  the  amount  in  controversy  is  the  amount  claimed  in  the 
petition,  but  upon  an  examination  of  those  cases  I  find  that  they  are  all 
cases  where  the  rights  of  the  plaintiff  are  being  considered,  and  not  the 
rights  of  the  defendant  on  appeal. 

The  words  "or  amount  in  controversy^^  used  in  the  statute  above  re- 
ferred to  and  quoted,  are  inserted  there  for  the  benefit  of  the  plaintiff, 
and  are  meant  to  apply  only  to  him,  for  if  there  was  no  such  words  then 
the  plaintiff  would  be  cut  off  from  his  appeal  altogether,  where  he  failed 
to  recover  any  judgment. 

GAINES,  Chief  Justice. — ^The  Court  of  Civil  Appeals  for  the  First 
Supreme  Judicial  District  have  certified  for  our  decision  the  following 
^question : 

"This  suit  was  brought  by  Cunnigan  to  recover  damages  for  the 
alleged  breach  of  a  contract  to  hire.  The  suit  originated  in  the  jufitice 
court,  in  which  tribunal  the  plaintiff  recovered  a  judgment  for  $200, 
the  amoimt  of  damages  claimed  by  him.  Upon  a  trial  de  novo  on  appeal 
.to  the  County  Court,  judgment  was  rendered  for  plaintiff  for  $50,  from 
which  judgment  the  defendant  has  appealed  to  this  court  and  the  case 
is  now  pending  before  us.  Appellee  has  filed  a  motion  to  dismiss  the 
appeal  on  the  ground  that  the  judgment  appealed  from,  exclusive  of 
interest  and  costs,  does  not  exceed  the  sum  of  $100. 

^TiTe  respectfully  certify  for  your  decision  the  question  of  whether  or 
not  the  motion  to  dismiss  should  be  sustained  upon  the  ground  stated. 

"As  indicating  the  unsettled  state  of  the  decisions  of  our  Supreme 
Court  upon  the  question  certified,  we  respectfidly  call  your  attention  to 
the  cases  of  Brazoria  County  v.  Calhoun,  61  Texas,  223,  and  Pevito  v. 
Eodgers,  62  Texas,  581." 

In  reference  to  the  jurisdiction  of  the  Court  of  Appeals  over  appeals 
from  civil  cases  which  had  been  tried  in  the  county  court  but  which  had 
originated  in  a  justice  court,  the  Constitution  of  1876  provided:  ^In 
all  appeals  from  justice  courts,  there  shall  be  a  trial  de  novo  in  the 
county  court,  and  when  the  judgment  rendered  or  fine  imposed  by  the 
<x)unty  court  shall  not  exceed  one  hundred  dollars,  such  trial  shall  be 
final ;  but  if  the  judgment  rendered  or  fine  imposed  shall  exceed  one  hun- 
dred dollars,  as  well  as  in  all  cases,  civil  or  criminal,  of  which  the  county 
■court  has  exclusive  or  concurrent  original  jurisdiction,  an  appeal  shall 
lie  to  the  Court  of  Appeals  under  such  regulations  as  may  be  prescribed 
by  law.'^  Const.,  art.  5,  sec.  16.  The  statute  in  reference  to  the  same 
matter  also  provided:  "An  appeal  or  writ  of  error  may  also  be  taken 
to  the  Court  of  Appeals  from  any  final  judgment  of  the  county  court 
rendered  on  appeal  or  certiorari  in  civil  cases  taken  from  the  justice 
courts,  where  the  judgment  or  the  amount  in  controversy  exceeds  one 
hundred  dollars.'*  Rev.  Stats.,  1879,  article  1382.  In  Jones  v.  Jones, 
1  White  &  Willson,  sec.  200-2,  the  Court  of  Appeals  held,  by  reason  of 
the  facts  that  the  Constitution  authorized  the  Legislature  to  change  the 
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jurisdiction  of  the  county  court,  and  that  since  the  statute  changed  its 
jurisdiction  as  to  the  finality  of  its  judgment  in  cases  where  the  amount 
thereof  did  not  exceed  $100,  the  statute  was  constitutional;  and  con- 
struing the  statute,  they  held  that  their  jurisdiction  depended  upon  the 
amount  in  controversy  and  entertained  the  appeal  in  that  case,  the 
amount  sued  for  being  over  $100,  though  the  judgment  recovered  was 
for  less.  In  the  amendment  to  section  16  of  article  5  of  the  Constitution 
which  was  adopted  in  1891  upon  the  same  subject  matter,  it  was  provided 
that,  "In  all  appeals  from  justice  courts  there  shall  be  a  trial  de  novo  in 
the  county  court,  and  appeals  may  be  prosecuted  from  the  final  judg- 
ment rendered  in  such  cases  by  the  county  court,  as  well  as  all  cases,  civil 
and  criminal,  of  which  the  county  court  has  exclusive  or  concurrent  or 
original  jurisdiction  of  civil  appeals  in  civil  cases  to  the  Court  of  Civil 
Appeals,  and  in  such  criminal  cases  to  the  Court  of  Criminal  Appeals, 
with  such  exceptions  and  under  such  regulations  as  may  be  prescribed 
by  law/'  This  clearly  left  the  jurisdiction  of  the  courts  of  civil  appeals 
in  such  cases  subject  to  restriction  by  the  Legislature.  The  Act  of  April 
13,  1892,  which  defined  the  jurisdiction  of  the  courts  of  civil  appc^, 
made  the  provision,  among  others,  that,  ^TTie  appellate  jurisdiction  of 
the  courts  of  civil  appeals  shall  extend  to  civil  cases  within  the  limits 
of  their  respective  districts:  *  ♦  ♦  (3)  Of  which  the  county  court 
has  appellate  jurisdiction  when  the  judgment  or  amount  in- controversy 
shall  exceed  one  hundred  dollars,  exclusive  of  interest  and  costs.''  This 
provision  was  carried  into  the  Revised  Statutes  of  1895  as  article  996, 
irtiich  reads  as  follows :  "The  appellate  jurisdiction  of  the  courts  of  civil 
appeals  shall  extend  to  civil  cases  within  the  limits  of  their  respective 
districts:  *  **  *  (3)  Of  which  the  county  court  has  appellate  juris- 
diction when  the  judgment  or  amount  in  controversy  or  the  judgment 
rendered  shall  exceed  one  hundred  dollars,  exclusive  of  interest  and 
costs."  It  would  seem  that  the  insertion  of  the  words  "or  judgment  ren- 
dered" in  the  article  quoted  was  either  a  clerical  misprision  or  a  mistake 
of  the  printer.  But  this  is  unimportant  f Qr  the  reason  that  the  Revised 
Statute  are  to  be  construed  but  as  a  continuation  of  the  former  laws. 
Besides,  the  word  "judgment"  and  he  words  "judgment  rendered"  have 
necessarily  the  same  meaning,  and  hence  the  latter  can  not  affect  the 
construction  of  the  law.  The  former  laws  as  to  the  Court  of  Appeals 
having  been  applied  to  the  courts  of  civil  appeals  in  substantially  the 
same  language,  the  presumption  is  that  the  Legislature  intended  that  the 
later  law  should  receive  the  same  construction  which  had  been  given  by 
the  courts  to  the  former. 

Besides,  we  think,  as  an  original  question,  the  decision  of  the  Court  of 
Appeals  in  Jones  v.  Jones,  supra,  is  correct;  and  that  "the  amount  in 
controversy,"  as  used  in  the  statute,  means  the  sum  of  money  or  the 
value  of  the  thing  originally  sued  for  in  the  justice  court.  We  fail  to 
see  that  the  words  "judgment"  or  "judgment  rendered,"  found  in  the 
statute,  can  have  any  effect  save  in  the  possible  case  where  the  trial  court 
might  render  a  judgment  for  an  amount  greater  than  that  claimed  by 
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the  suit.  As  we  understand  the  case  of  Brazoria  County  v.  Calhoun,  61 
Texas,  223,  there  the  ruling  of  the  Court  of  Appeals  in  Jones  v.  Jones 
was  approved.  Nor  do  we  find  that  this  court  made  a  contrary  ruling  in 
Pevito  V.  Bodgers,  52  Texas,  581.  There  are  some  expressions  in  the 
opinions  rendered  in  the  two  cases  just  cited  which  indicate  that  the 
court  may  have  been  of  opinion  that  if,  in  a  case  appealed  from  the  jus- 
tice to  the  county  court,  a  judgment  is  rendered  for  the  plaintiff  for  less 
than  $100,  no  appeal  would  lie  to  the  Court  of  Appeals,  although  the 
amount  sued  for  may  have  exceeded  that  sum.  But  clearly  the  proposi* 
tion  was  not  involved  in  either  case,  and  hence  such  expressions  are 
entitled  to  but  little  weight,  even  as  persuasive  authority. 

Our  conclusion  is  that  the  motion  to  dismiss  should  not  be  sustained 
and  our  opinion  will  be  so  certified. 


MAY,  1902. 


E.  C.  Laas  y.  Adolph  Seidel. 

No.  1096.    Decided  May  1,  1902. 

1.— Pleading— General  Bemmrer— Right  of  Legatee  to  Sue. 

Defect  in  a  petition  by  a  legatee  claiming  a  bequeet  from  the  testator  of  a 
sum  owing  to  him  by  defendant,  in  that  it  failed  to  aUege  that  there  was  no 
administration  on  the  testator's  estate  pending  or  necessary,  was  properly  raised 
by  general  demurrer.     (P.  444.) 

8.— Same. 

An  allegation  that  the  estate  of  a  decedent  was  solvent  would  not  support 
an  inference  that  there  was  no  necessity  for  administration,  as  against  a  gen- 
eral demurrer.     (P.  444.) 

Question  certified  from  th6  Court  of  Civil  Appeals  for  the  Eirst  Dis- 
trict, in  an  appeal  from  Austin  County. 

W.  C.  Henderson  and  C.  0.  Krueger,  for  appellant. — ^Where  the  peti- 
tion discloses  that  the  plaintiff  sues  as  an  heir  and  that  administration 
is  pending,  or  that  the  time  for  administration  has  not  expired,  a  neces- 
sity for  administration  is  presumed  unless  the  contrary  is  alleged,  and, 
in  the  absence  of  an  allegation  that  there  is  no  administration  and  none 
necessary,  the  case  is  one  where  prima  facie  the  plaintiff  has  no  right  to 
maintain  the  suit.  It  is  not  an  informal  or  defective  allegation  which 
may  be  aided  by  intendment,  but  is  the  absence  of  an  allegation  which 
is  necessary  to  constitute  a  cause  of  action.  In  the  absence  of  an  allega- 
tion without  which  no  recovery  can  be  had,  a  general  demurrer  ought  to 
be  sustained.    Peveler  v.  Peveler,  54  Texas,  53;  Webster  v.  Willis,  56- 
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Texas,  473;  Lee  v.  Turner,  71  Texas,  265;  Northcraft  v.  Oliver,  74 
Texas,  162 ;  Bichardson  v.  Vaughan,  86  Texas,  93 ;  Collins  v.  Warren,  6S 
Texas,  318. 

Searcy  £  Oarrett,  for  appellee. — In  this  case  the  demurrer  admits^ 
first,  that  under  the  will  there  was  an  independent  executorship;  second,, 
that  the  estate  was  amply  able  to  pay  all  just  debts  or  claims  against  it, 
and  by  every  reasonable  intendment,  in  fact,  that  no  administration  was 
necessary;  tiiird,  that  the  will  gave  the  $300  to  wife  of  appellee,  and 
that  the  estate  was  solvent,  and  imder  the  will  if  amply  able  to  pay  any 
and  all  debts  or  claims  against  it,  no  administration  on  the  estate  was 
necessary.  The  general  demurrer  admits  these  facts.  Then  can  it  be 
said  that  these  facts  are  not  sufficient  to  allow  the  plaintiff  to  prosecute 
his  suit  on  a  petition  allying  the  same?  No  administration  on  the 
estate  was  pending  and  there  could  be  none,  for  the  reason  that  by  the 
terms  of  the  will  it  is  provided  that  no  action  should  be  had  in  court 
except  to  probate  the  will  and  return  an  inventory.  Do  not  the  allega- 
tions as  to  the  terms  of  the  will  exclude  the  idea  of  an  administration 
on  the  estate?  If  so,  then  would  not  an  allegation  that  there  were  no 
debts  and  no  administration  necessary  be  absolutely  useless?  Had  the 
appellant  desired  to  challenge  the  sufficiency  of  the  petition  on  the 
ground  that  it  failed  to  state  that  there  were  no  debts  against  the  estate 
of  C.  W.  Laas,  he  should  have  done  so  by  special  exception  and  the  same 
could  have  been  cured  by  an  amendment,  and  having  failed  to  specially 
except  to  the  petition  on  that  ground  he  waived  such  defect. 

BBOWN,  AssooiATB  Justice. — ^The  Court  of  Civil  Appeals  for  the 
First  Supreme  Judicial  District  has  certified  to  this  court  the  following 
statement  and  question: 

*T?his  suit  was  brought  April  15,  1901,  by  Adolph  Seidel  to  recover 
of  E.  C.  Laas  $300  out  of  a  note  for  $500,  alleged  to  have  been  by  him 
due  and  payable  to  C.  W.  Laas,  deceased,  at  his  death.  Seibel  sues  in 
behalf  of  his  wife,  Nellie,  who  is  alleged  to  be  the  daughter  of  deceased. 
It  is  averred  that  deceased  died  testate  on  the  16th  day  of  November, 
1899.  That  his  will  was  duly  probated  and  that  by  its  terms,  Nellie,  his 
daughter,  was  bequeathed  the  sura  of  $300  to  be  paid  her  out  of  the  note 
sued  on.  That  the  estate  of  deceased  was  solvent.  The  petition  contains 
no  allegation  that  no  administration  is  pending  on  the  estate  and  that 
none  is  necessary,  nor  any  other  allegation  bringing  it  within  any  of  the 
exceptions  to  the  general  rule  that  in  order  for  an  heir  or  legatee  to  main- 
tain a  suit  against  a  debtor  of  an  estate  he  must  allege  and  prove  that  no 
administration  is  pending,  none  necessary,  or  some  other  facts  entitling 
him  to  sue  as  heir  or  legatee.  The  petition  contained  all  other  neces-' 
sary  allegations.  The  pleadings  are  lengthy  and  it  is  not  deemed  neces- 
sary to  set  them  out  at  length.  For  the  purposes  of  this-  certificate,  the 
above  statement  of  the  substance  of  the  petition  is  believed  to  be  suffi- 
cient. 
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'TE.  C.  Laas  interposed  a  general  demurrer  and  special  exceptions  to 
the  petition,  which  were  overruled,  and  on  trial  judgment  was  rendered 
against  him  for  the  amount  sued  for.  The  case  is  here  on  appeal  by  him 
and  is  now  pending  on  motion  for  rehearing,  we,  at  a  former  day  of  this 
term,  having  reversed  the  judgment  and  remanded  the  cause  chiefly 
because  of  the  failure  of  plaintiff  to  allege  no  administration  pending 
and  none  necessary. 

"None  of  the  special  exceptions  of  appellant  make  the  point  last  stated, 
but  his  general  demurrer  was  presented  and  acted  on. 

'The  question,  the  answer  to  which  must  control  our  action  on  the 
motion  for  rehearing,  is,  can  the  absence  of  the  allegation  that  no  admin- 
istration was  pending  and  none  necessary  be  taken  advantage  of  by  gen- 
eral demurrer,  and  this  question  we  respectfully  certify  for  your  deci- 
sion.'* 

We  answer  that  the  want  of  an  allegation  that  "no  administration  was 
pending  and  that  none  was  necessary^'  could  properly  be  raised  upon  a 
general  demurrer  to  the  petition. 

A  general  demurrer  has  the  effect  to  admit  as  true  for  that  purpose 
■all  facts  which  are  alleged  in  the  pleading  challenged,  as  well  as  all  facts 
^hich  may  reasonably  be  inferred  from  the  facts  alleged.  If  a  fact  neces- 
sary to  be  proved  to  sustain  a  recovery  on  the  part  of  the  plaintiff  be 
neither  alleged  in  the  petition  nor  fairly  inferable  from  facts  alleged, 
a  demurrer  to  the  petition  must  be  sustained.  Canales  v.  Perez,  65 
Texas,  293 ;  Warner  v.  Bailey,  7  Texas,  517.  If  the  plaintiff  in  this  case 
liad  alleged  that  there  was  no  administration  upon  the  estate  of  the  dece- 
dent and  no  necessity  for  such  administration,  but  had  failed  to  prove 
it  upon  a  trial,  judgment  must  have  been  given  for  the  defendant.  Can 
the  existence  of  those  facts  be  inferred  from  the  allegations  of  the  peti- 
tion in  this  case?  It  is  claimed  that  the  allegation  that  the  estate  was 
solvent  would  support  the  inference  that  "there  was  no  administration 
nor  necessity  for  administration.*'  The  estate  might  be  solvent,  and  yet 
there  would  be  a  necessity  for  administration  to  pay  the  debte  and  to 
settle  the  affairs  of  the  estate,  to  get  it  in  proper  shape  for  distribution 
among  the  heirs.  The  law  does  not  provide  that  administration  shall 
be  had  upon  insolvent  estates  only  nor  that  heirs  may  sue  for  the  prop- 
erty if  the  estate  be  solvent. 

In  Richardson  v.  Vaughan,  86  Texas,  93,  this  question  was  raised  by 
an  exception  that  *^he  plaintiffs  had  no  right  to  institute  and  prosecute 
the  suit  as  the  heirs  of  John  P.  Richardson.'*  The  trial  court  sustained 
the  demurrer  and  dismissed  the  case,  which  judgment  was  aflSrmed  by 
the  Court  of  Civil  Appeals,  and  upon  writ  of  error  to  this  court,  the 
judgment  was  affirmed.  That  case  is  directly  in  point  and  settles  the 
question  certified  to  this  court,  for  the  objection  was  raised  in  that  case 
by  what  was  practically  a  general  demurrer.  The  report  of  the  case  in 
86  Texas  does  not  show  the  manner  in  which  the  question  arose,  but 
the  report  of  the  decision  of  the  Court  of  Civil  Appeals  shows  that  the 
question  was  raised  as  stated.    22  S.  W.  Rep.,  1112. 
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J.  X.  Steward  et  al.  v.  Coleman  County. 

No.  1102.    Decided  May  1,  1902. 

L— Jviiailictioii  of  Supreme  Court— Boundary  Case. 

A  case  may  involye  a  question  of  boundary  without  being  a  "case  of  bound- 
ary" over  which  the  Supreme  Court  is  denied  jurisdiction;  the  right  of  the 
whole  case  must  depend  upon  the  boundary  question,  to  constitute  it  a  "case  of 
boundary^  within  tiie  meaning  of  the  statute.  In  a  suit  to  recover  on  a  pur- 
chase money  note  and  foreclose  the  vendor's  lien,  the  Supreme  Coiurt  has  juris- 
diction, though  the  defense  is  failure  of  consideration  and  that  issue  depends 
on  whether  tiie  land  sold  was  within  the  boundaries  of  plaintiff's  grant.  (Pp. 
446,  447.) 

SL— County  School  Land — Survey— Boundaries— Statute. 

Under  article  4269,  Revised  Statutes  (and  possibly  independent  of  the  stat- 
ute), the  boundaries  of  a  grant  of  county  school  land  are  fixed  by  the  calls  for 
adjoining  older  surveys  as  shown  by  its  field  notes  returned  into  the  Creneral 
Land  Office,  though  by  mistake  of  the  surveyor  in  running  lines  not  shown  or 
called  for  by  the  field  notes  so  returned,  to  determine  the  width  of  the  vacancy 
between  such  older  surreys,  the  vacant  strip  was  thought  to  be  narrower  than 
it  was  in  fact,  and  the  survey  returned  included,  between  the  lines  and  comers 
of  the  older  surveys  called  for  in  its  field  notes,  more  than  the  league  of  land 
intended  to  be  granted.    (Pp.  447-449.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an  ap- 
peal from  Coleman  County. 

Coleman  County  sued  Steward  and  Hubert,  with  others,  and  appealed 
from  a  judgment  in  Steward's  favor.  The  judgment  being  reversed  and 
rendered  for  appellant,  Steward  obtained  writ  of  error. 

Jenkins  £  McCartney,  tor  plaintiff  in  error. — The  Court  of  Civil  Ap- 
peals erred  in  reversing  and  rendering  this  cause  in  favor  of  the  appel- 
lant, for  the  reason  that  it  had  no  jurisdiction,  upon  conflicting  evi- 
dence, to  reverse  and  render  final  judgment  in  said  cause,  it  being  with- 
out jurisdiction  to  conclusively  determine  the  facts  upon  such  evidence. 
Choate  v.  Railway,  91  Texas,  409. 

P.  L.  SnodgrasSj  D.  0.  Campbell,  County  Attorney,  and  Woodward  & 
Baker,  for  defendant  in  error. — ^The  Supreme  Court  of  the  State  of 
Texas  has  no  jurisdiction  to  review  or  pass  upon  the  judgment  of  the 
Court  of  Civil  Appeals  in  this  cause,  for  the  reason  that  this  case  is  one 
of  boundary,  pure  and  simple,  and  the  judgment  of  the  Court  of  Civil 
Appeals  in  all  cases  of  boimdary  is  final.  Schley  v.  Blum,  85  Texas, 
552;  Meade  v.  Warring,  90  Texas,  121;  Cox  v.  Pinks,  91  Texas,  319. 

WILLIAMS,  Associate  Justice. — This  action  was  begun  by  the 
county  against  W.  H.  Hubert,  J.  X.  Steward  and  others  to  recover 
against  Hubert  upon  a  note  given  to  the  county  by  him  for  a  parcel  of 
land  claimed  to  be  a  part  of  one  of  its  leagues  of  school  land;  and 
against  all  of  the  defendants  for  a  foreclosure  of  its  vendor's  lien  upon 
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«uch  land.    The  defendants  named  are  the  only  onee  who  made  de- 
fenses. 

The  defense  upon  which  the  case  was  decided  in  the  District  Coiirt 
And  Court  of  Civil  Appeals  and  depends  here  was  that  of  failure  of 
consideration,  based  upon  the  allegation  that  the  land  for  which  the 
note  was  given  was  not,  as  it  was  supposed  to  be  by  both  pariies  at  the 
time  of  the  sale,  included  within  the  plaintiff's  league,  but  was  vacant 
and  had  been  subsequently  located  by  and  patented  to  a  third  person 
who  had  conveyed  it  to  Steward.  Upon  the  trial  in  the  District  Court, 
the  jury  found  in  favor  of  this  defense  and  judgment  was  rendered 
against  plaintiff.  Upon  appeal,  the  Court  of  Civil  Appeals  reversed 
this  judgment  and  rendered  judgment  for  plaintiff.  This  writ  of  error 
was  granted  upon  the  assignment  that  the  Court  of  Civil  Appeals  erred 
in  rendering  &ial  judgment  instead  of  remanding  the  cause.  The  issue 
of  fact  in  both  courts  below  was  as  to  the  true  location  of  the  southern 
boundary  of  survey  No.  91,  Coleman  County  school  lands,  the  line  con- 
tended for  by  plaintiff  including,  and  that  contended  for  by  defendants 
•excluding,  the  tract  sold  to  Hubert. 

A  motion  has  been  made  by  the  county  to  dismiss  this  writ  of  error 
upon  the  ground  that  this  court  is  without  jurisdiction  because  the  case 
is  one  of  boundary. 

The  cases  over  which  this  court  is  denied  jurisdiction  by  the  provision 
-of  the  statute  on  which  the  motion  is  based  are  "all  cases  of  boundary.*' 
A  case  may  involve  a  question  of  boundary  without  being  a  ''case''  of 
boundary  as  that  phrase  has  been  construed  by  the  decisions  of  this 
court.  Cox  V.  Finks,  91  Texas,  320;  Schley  v.  Blum,  85  Texas,  551; 
Wright  V.  Bell,  94  Texas,  i577.  In  the  case  first  cited,  it  is  said:  'T^t 
was  in  effect  held  in  Schley  v.  Blum  that  the  right  of  the  case  must  de- 
pend upon  a  question  of  boundary,  and  we  think  we  msay  here  add  to 
that  holding  by  saying  that  the  right  of  the  whole  case  must  so  depend. 
♦  ♦  ♦  It  seems  to  us  that  the  decision  of  the  question,  whether  a 
«uit  is  or  is  not  one  of  boundary  merely,  depends  upon  the  answer  to 
the  further  question :  If  there  had  been  no  question  of  boundary,  would 
there  have  been  a  case?  If  so,  it  is  not  a  boundary  case.  If  not,  it  is 
A  case  of  boimdary  pure  and  simple.''  The  further  discussion  in  that 
opinion  clearly  develops  the  proposition  that  a  case  of  boundary  may 
involve  other  questions  besides  the  one  as  to  the  location  of  the  con- 
tested line,  and  that  the  presence  of  such  question  does  not  give  this 
■court  jurisdiction;  and  that  cases  which  are  not  wholly  cases  of  bound- 
ary may  involve,  as  necessary  to  their  decision  the  location  of  bound- 
aries, and  this  does  not  thwart  the  jurisdiction  of  this  court  to  deter- 
mine every  question  of  law  arising  in  them.  This  distinction  arises 
from  the  fact  that  the  jurisdiction  is  withheld  in  cases  of  boundary  and 
is  not  denied  over  questions  of  boundary  arising  in  cases  of  a  different 
kind. 

The  present  case  is  one  for  the  recovery  of  a  debt  and  the  foreclosure 
of  a  lien  upon  land, — one  to  which  the  jurisdiction  of  this  court,  under 
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other  provisions  of  the  statute,  unquestionably  Extends.  The  fact  that, 
in  order  to  determine  its  merits,  a  boundary  must  be  located  does  not 
change  its  character  and  make  it  wholly  a  case  of  boundary.  The  mo- 
tion to  dismiss  is  overruled. 

As  before  stated,  the  writ  of  error  was  granted  because  it  was  thought 
there  was  error  in  the  holding  of  the  Court  of  Civil  Appeals,  that,  upon 
the  uncontradicted  facts,  the  land  in  question  was  included  in  the 
plaintifip's  survey,  and  in  the  rendition  of  judgment  for  plaintiff.  We 
have  concluded  that  the  judgment  was  justified  by  the  provisions  of  the 
statute  (Article  4269,  Revised  Statutes),  which  escaped  our  attention 
when  we  granted  the  writ;  and  we  may  add  that,  when  the  facts  are 
fully  understood,  it  is  by  no  means  clear  that,  without  such  a  statute, 
the  judgment  would  be  wrong. 

The  provision  is  as  follows :  *'Art.  4269.  The  surveys  of  all  county 
school  lands  heretofore  made,  either  actually  on  the  ground  or  by  pro- 
traction, and  returned  into  the  General  Land  OflSce,  according  to  law, 
and  upon  which  patents  have  issued,  are  hereby  declared  valid  surveys, 
and  the  titles  to  the  lands  included  within  the  lines  of  said  surveys,  as 
returned  to  the  General  Land  Office,  are  hereby  vested  in  the  counties 
for  which  the  same  were  made;  and  in  all  such  surveys,  the  calls  for 
distance  shall  have  precedence  and  control  calls  for  rivers  or  natural 
objects  when  the  calls  for  distance  will  give  the  quantity  of  land  in- 
tended to  be  included  in  the  survey  and  the  calls  for  natural  objects  or 
rivers  will  not;  provided,  this  law  shall  not  divest  any  vested  righf. 

To  show  its  application,  a  general  statement  of  a  rather  complicated 
state  of  facts  is  necessary.  Coleman  County  school  survey  No.  91,  in- 
tended by  the  surveyor  to  embrace  a  league,  was  made  upon  a  body  of 
vacant  land  lying  between  two  tiers  of  older  surveys,  those  on  the  south 
bordering  on  the  Cobrado  River  and  being  separated  from  those  on 
the  north  by  the  intervening  vacancy.  There  was  no  actual  survey  of 
the  lines  of  survey  No.  91  beyond  the  finding  of  one  of  the  comers  of 
the  northern  tier  of  surveys.  Beginning  at  this  comer,  the  surveyor 
merely  platted  in  between  the  older  surveys  the  land  which  he  intended 
to  appropriate,  calling  for  their  lines  and  comers  and  giving  the  courses 
and  distances  which  he  believed  would  reach  them.  The  field  notes  and 
a  sketch,  showing  this  action  and  representing  the  land  taken  up  by  him 
as  occupying  the  whole  of  the  space  between  the  northern  and  southern 
surveys,  he  returned  to  the  Land  OflSce  and  a  patent  was  issued,  giving 
the  field  notes  so  returned. 

The  evidence  shows  that  the  distances  from  the  northern  surveys  to 
those  on  the  south,  as  given  in  these  field  notes,  do  not  reach  the  north- 
em  boundaries  of  the  latter,  and  that,  if  these  calls  for  distance  are  to 
control  in  locating  the  southern  boundary  of  survey  No.  91,  it  does  not 
include  most  of  the  land  in  controversy ;  while  if  the  calls  for  the  lines 
of  the  river  surveys  are  to  govern,  all  of  the  space  between  the  older  sur- 
veys is  taken  up.  The  evidence  further  shows  that  the  surveyor,  before 
platting  survey  No.  91,  in  order  to  ascertain  the  distances  between  the 
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northern  and  southern  surveys,  ran  a  line  between  two  of  them  west  of 
the  point  where  he  afterwards  fixed  the  western  boundary  of  the  league 
in  question.  In  so  doing,  he  started  at  a  point  which  he  supposed  to 
be  the  northeast  comer  of  one  of  the  river  surveys,  but  which  was  in 
fact  401  varas  north  of  the  true  comer.  In  extending  his  line  north 
from  this  point,  he  located,  as  he  supposed,  the  northwest  comer  of 
that  one  of  the  southern  surveys,  which  at  this  place  bordered  on  the 
vacant  tract,  and  there  erected  a  mound  for  a  comer  of  the  two.  It 
thus  resulted  that  this  comer  was  fixed  401  varas  too  far  north,  and  the 
vacant  tract  was  thus  assumed  to  be  too  narrow.  The  line  thus  run  on 
the  ground  was  not  made  one  of  the  lines  of  survey  No.  91,  nor  are  any 
of  the  comers  which  the  surveyor  thus  mistakenly  established  called  for 
or  referred  to  in  the  field  notes  of  that  survey,  and  his  error  is  in  no 
way  indicated  in  his  return  to  the  Land  Office.  The  only  influence 
which  the  nmning  of  this  preliminary  line  had  upon  the  subsequent 
work  of  platting  survey  No.  91  was  to  cause  the  surveyor  to  mistake  the 
width  of  the  vacancy  and  to  include  in  the  league  survey  an  excess  of 
about  1500  acres,  if  his  calls  for  the  lines  of  the  river  surveys  are  re- 
garded. 

We  are  relieved  by  the  statute  of  the  necessity  of  determining  what, 
upon  general  principles,  should  be  the  proper  construction  of  this  office 
work.  The  language  used  in  the  statute  vesting  in  the  counties  *%e 
tiles  to  the  lands  included  within  the  lines  of  said  surveys,  as  returned 
to  the  General  Land  Office,^'  applies  exactly  to  the  question  before  us. 
By  the  description  returned  to  tiie  Land  Office,  the  lines  of  this  survey 
are  the  same  as  the  lines  of  the  older  grants.  There  is  nothing  in  this 
description  to  raise  any  question  as  to  the  mistake  of  the  surveyor  or  to 
suggest  any  other  lines  than  those  expressly  given.  The  land  included 
in  these  lines  appears  on  the  face  of  the  field  notes  to  be  all  that  lies 
between  the  two  tiers  of  surveys  called  for  and  the  express  language  of 
the  statute  governs. 

The  fact  that  the  rule  laid  down  is  made  to  apply  to  surveys  made 
actually  on  the  ground,  as  well  as  to  those  made  by  protraction,  shows 
that  the  Legislature  intended  to  prescribe  one  broad  general  rule  to  the 
construction  of  grants  of  school  lands  to  counties,  and  that  rule  is,  that 
the  land  included  in  the  patents  shall  be  held  to  be  that  included  in  the 
lines  returned  to  the  Land  Office,  without  regard  to  mistakes  in  sur- 
vejdng,  such  as  that  which  occurred  here.  The  case  is  a  good  example 
of  the  application  of  the  statute.  Lines  are  given  which  embrace  all  of 
the  land  between  two  sets  of  surveys,  but  the  surveyor,  by  a  mistake  not 
shown  by  his  return,  has  erroneously  stated  the  distance;  and  the  lines 
given  in  the  Land  Office  are  made  to  conclusively  control,  whether  the 
distance  and  quantity  are  as  the  surveyor  intended  or  not  No  other 
application  of  the  statute  will  give  complete  effect  to  its  language.  The 
final  provision  strengthens  this  construction,  for  it  expressly  makes  the 
distances  called  for  govern  as  against  natural  objects,  where  necessary 
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to  include  the  quantity,  which  is  a  precautionary  provision  against  the 
effect  the  first  part  of  the  article  would  otherwise  have. 

It  will  not  do  to  say  that  the  language,  '^ands  included  within  the 
lines  as  returned  to  the  General  Land  Oflfice/'  means  merely  such  lands 
as  are  found  on  a  trial  of  the  question  of  boundary,  to  be  so  included ; 
for  that  construction  would  make  this  provision  wholly  useless.  The 
evident  meaning  is  the  lines  as  stated  on  the  face  of  the  description  filed 
in  the  Land  Office. 

No  right  which  vested  prior  to  the  passage  of  the  statute  is  shown  by 
defendants  and  the  subject  was  entirely  within  the  control  of  the  Legis- 
lature.    The  judgment  is  correct. 

Affirmed. 


J.  T.  Crosby  v.  P.  L.  Bannowsky. 

No.  1104.    Decided  May  8,  1901. 

L— Execution  Sale — Setting  Aside— Irresolaritiea  in  Judgment. 

When  property  has  been  sold,  under  execution,  for  a  grossly  inadequate 
price,  the  court,  in  a  proceeding  to  set  aside  the  sale,  will  consider  irregularities 
in  the  execution  and  in  the  proeedings  leading  up  to  the  sale,  as  well  as  the  sale 
itself;  but  errors  of  procedure  in  procuring  a  valid  judgment  can  not  be  looked 
to  in  determining  the  validity  of  a  sale  made  under  it.     (P.  451.) 

1— Same — Citation  by  Pablication— Failure  to  Appoint  Attorney. 

In  a  proceeding  to  set  aside  a  sale  of  land  on  a  judgment  for  taxes  obtained 
on  service  by  publication  on  a  defendant  whose  residence  was  unknown  and  who 
did  not  appear,  the  failure  of  the  court  to  appoint  an  attorney  (Revised  Stat- 
utes, article  1211)  to  defend,  and  the  consequent  failure  to  give  notice  of  the 
sale  to  such  attorney,  could  not  be  considered  in  connection  with  inadequacy  of 
price,  as  ground  for  setting  the  sale  aside;  such  attorney  is  but  an  officer 
selected  to  aid  the  court  in  the  trial,  whose  authority  ceased  when  judgment 
was  entered,  and  who  could  not  have  been  served  with  notice  of  sale  under 
article  2366,  Revised  Statutes.     (Pp.  460-462.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Fourth 
District,  in  an  appeal  from  Menard  County. 

Stapleton  &  Meek,  for  appellants. — Article  1346,  Civil  Statutes,  ex- 
plicitly requires  that  the  court  shall  appoint  an  attorney  to  defend  the 
suit  where  service  has  been  made  by  publication  and  no  answer  has  been 
filed.  Such  attorney  then  becomes  the  attorney  of  record  for  the  non- 
resident, or  unknown  defendant. 

Article  5232g,  Civil  Statutes,  provides  that  if  the  defendant  or  his- 
attorney  shall  at  any  time  before  the  sale  file  with  the  sheriff  in  whose 
hands  the  order  of  sale  shall  be  placed,  a  written  request  that  the 
property  shall  be  divided  and  sold  in  less  tracts  than  the  whole,  the 
officer  shall  sell  in  subdivisions,  and  shall  only  sell  as  many  subdivisions 
as  may  be  necessary  to  satisfy  the  judgment,  etc. 

If  the  trial  court  had  complied  with  the  law  and  appointed  an  attor^ 
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ney  to  represent  the  defendant  in  the  tax  suit,  it  wotdd  have  been  the 
duty  of  such  attorney  to  have  protected  his  client.  After  judgment  was 
rendered  he  could  have  communicated  with  the  owner  of  the  land;  for 
it  is  alleged  in  plaintiff's  petition,  that  he,  through  his  agents  who  lived 
at  Austin,  Texas,  had  rendered  his  said  land,  and  paid  taxes  on  same 
for  a  long  time  prior,  and  had  rendered  same  for  the  year  1895 — ^to  col- 
lect the  taxes  of  which  last  year  the  suit  had  been  instituted.  Such 
appointed  attorney,  through  the  agents  at  Austin,  one  of  whom  had 
died  and  the  other  neglected  to  pay  said  taxes,  could  have  discovered 
.  plaintiff^s  residence  and  apprised  him  of  the  judgment  and  impending 
loss  of  his  land.  Failing  in  that,  if  said  attorney  had  been  served  with 
legal  notice  of  said  sale,  he  could  and  would  have  had  said  land  sub- 
divided, and  only  a  sufficient  quantity  of  it  sold  to  pay  the  taxes.  This 
would  have  been  his  duty,  otherwise  the  appointment  of  such  attorney 
would  have  been  purely  formal,  and  would  result  in  no  benefit  to  the 
party  for  whom  he  was  appointed.  These  statutes  were  passed  for  the 
purpose  of  remedying  evils  which  had  existed  prior  to  their  passage. 

This  issue  being  fairly  raided  in  plaintiff's  petition,  it  is  again  insisted 
as  in  the  Court  of  Civil  Appeals,  that  the  gross  inadequacy  of  price  paid 
for  said  land,  by  the  defendant,  coupled  with  this  most  importmt  failure 
of  the  court  and  officers  making  said  sale,  affords  a  full  and  sufficient 
circimistance  to  put  the  purchaser  on  full  notice  and  to  authorize  the 
court  to  set  aside  said  sale.  Bean  v.  City  of  Brownwood,  45  S.  W.  Rep., 
897 ;  Edwards  v.  Hamberger,  66  S.  W.  Rep.,  42 ;  Huff  v.  Maroney,  56 
S.  W.  Rep.,  764;  Nichols  v.  Crosby,  29  S.  W.  Rep.,  380;  Weaver  v. 
Nugent,  10  S.  W.  Rep.,  461 ;  Kaufman  v.  Morris,  60  Texas,  121 ;  Jones 
V.  Pratt,  77  Texas,  210. 

Wright  &  Tfynn  and  L.  Tf.  Ainsworth,  for  appellee. — ^The  plaintifPs 
(appellant's)  petition  showing  that  the  State  of  Texas  recovered  judg- 
ment against  him  (appellant)  for  taxes  due  on  the  land  sued  for,  under 
which  a  legal  order  of  sale  was  issued,  advertisement  had  thereunder,  a 
sheriff's  sale  completed  by  deed  to  the  defendant  (appellee),  which  sale 
and  legal  title  plaintiff  seeks  to  avoid  by  pleading  that  the  judgment 
in  the  case  of  the  State  against  himself  was  voidable  for  irregularities 
and  that  there  were  irregularities  in  the  advertisement  by  the  sheriff, 
shows  no  cause  of  action  in  a  collateral  proceeding.  Montgomery  v. 
Carlton,  56  Texas,  365;  Buse  v.  Bartlett,  21  S.  W.  Rep.,  53;  Sloan  v. 
Thompson,  23  S.  W.  Rep.,  615;  Whitney  v.  Krapf,  27  S.  W.  Rep.,  843; 
Smith  V.  Olson,  56  S.  W.  Rep.,  568 ;  Bludworth  v.  Poole,  53  S.  W.  Rep., 
717 ;  Alston  v.  Emmerson,  83  Texas,  237 ;  Sydnor  v.  Roberts,  13  Texas, 
599 ;  Morris  v.  Hastings,  7  S.  W.  Rep.,  651 ;  Odle  v.  Frost,  39  Texas, 
688 ;  Stone  v.  Day,  69  Texas,  13. 

BROWN,  Associate  Justice. — The  honorable  Court  of  Civil  Ap- 
peals for  the  Fourth  Supreme  Judicial  District  has  certified  to  this 
court  the  following  statement  and  question : 
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'In  a  suit  by  the  State  for  taxes  upon  a  certain  320-acre  survey, 
against  J.  T.  Crosby,  judgment  was  on  November  10,  1897,  rendered 
against  him  on  service  by  publication,  his  residence  being  imknown, 
for  $5.40  taxes  with  interest  and  costs,  amounting  in  all  to  $25.70. 
Crosby  did  not  appear  and  no  attoAiey  was  appointed  by  the  court  to 
defend  the  suit,  nor  was  any  statement  of  the  evidence  filed  in  the 
papers  of  the  cause,  as  are  provided  by  article  1346,  Revised  Statutes. 
An  order  of  sale  issued  on  January  17,  1898,  and  the  tract  was  sold 
thereunder  to  Bannowsky  for  $25.70,  a  grossly  inadequate  consideration, 
and  a  sheriff's  deed  was  executed  to  him.  The  tract  was  reasonably 
worth  at  that  time  $1000.  In  the  proceedings  by  the  sheriff  in  respect 
to  the  sale  no  notice  of  the  sale  was  mailed  or  given  to  either  Crosby 
or  his  attorney  of  record,  for  the  reason  that  the  residence  of  the  former 
was  imknown,  and  there  was  no  attorney,  the  court  as  aforesaid  having 
failed  to  appoint  one. 

'The  present  suit  is  brought  by  Crosby  to  set  aside  said  sale  on, 
among  other  groimds,  the  gross  inadequacy  of  the  price. 

*The  members  of  the  court  are  able  to  agree  on  the  question 
whether  or  not  the  failure  to  appoint  an  attorney  to  defend  said  suit 
and  the  failure  of  the  judge  to  file  a  statement  of  the  evidence,  are  of 
avail  to  plaintiff  in  the  present  proceeding,  so  far  as  the  validity  of  the 
judgment  is  concerned,  but  disagree  as  to  the  effect  the  failure  to  ap- 
point an  attorney  should  have  upon  a  sale  shown  to  have  been  made  for 
a  grossly  inadequate  price. 

"Question.  Did  the  failure  of  the  court  to  appoint  an  attorney  to 
defend  the  tax  suit  and  the  consequent  failure  to  give  notice  of  sale  to 
such  attorney,  afford  a  circumstance  sufficient  in  connection  with  the 
gross  inadequacy  of  consideration,  to  authorize  the  sale  to  be  set  aside  ?" 

Answer.  The  fact  that  the  trial  court  failed  to  appoint  an  attorney 
to  represent  the  defendant  in  the  case  of  State  v.  Crosby  can  not  be 
considered  in  determining  the  validity  of  the  sale  made  under  the 
judgment  rendered  in  that  case.  The  judgment  of  the  District  Court 
being  valid,  irregularities  in  the  proceedings  by  which  it  was  obtained 
can  not  affect  the  title  of  a  purchaser  under  it ;  such  purchaser  had  the 
right  to  assume  that  the  procurement  of  the  judgment  was  regular. 
Coker  v.  Dawkins,  20  Pla.,  152.  When  property  has  been  sold,  under 
execution,  for  a  grossly  inadequate  price,  the  court  will  consider  irregu- 
larities in  the  execution,  and  in  the  proceedings  leading  up  to  the  sale, 
as  well  as  in  the  sale  itself.  Irvin  v.  Ferguson,  83  Texas,  496 ;  Weaver 
V.  Nugent,  72  Texas,  272.  But  we  have  found  no  authority  which  per- 
mits a  court  to  go  behind  a  valid  judgment  in  an  attack  upon  a  sale 
made  under  it,  and  we  can  see  no  reason  why  errors  of  procedure  in 
procuring  a  valid  judgment  which  can  not  affect  the  title  acquired 
under  it  should  be  looked  to  in  determining  the  validity  of  a  sale  made 
under  the  judgment. 

Article  1211,  Revised  Statutes,  as  it  appears  in  Batts'  Revised  Stat- 
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utes,  required  the  court  to  appoint  an  attorney  in  the  case  of  State  v. 
Crosby,  to  represent  the  defendant,  but  such  appointee  would  not  have 
been  attorney  of  the  defendant,  but  an  officer  of  the  court,  selected  to 
aid  the  court  in  the  trial.  He  could  not  have  bound  the  defendant  and 
his  authority  would  have  ceased  ♦hen  judgment  was  entered.  If  an 
attorney  had  been  appointed  for  Crosby,  notice  of  sale  could  not  have 
been  served  upon  him  under  article  2366,  Revised  Statutes,  therefore  a 
failure  to  appoint  could  not  have  affected  the  sale,  and  that  which 
could  not  possibly  aifect  it  can  not  be  a  material  circumstimce  in  an 
inquiry  into  the  validity  of  a  sale. 


COLQUITT-TlONER    MllHNO    COMPANY^    LIMITED,    V.    ChAS.    RoGAN, 

Commissioner  of  the  General  Land  Office. 

No.  1103.    Decided  May  12,  1902. 

1. — Suit  Against  Land  Commisaioner — ^Intervention — ^Advene  Claimant. 

In  a  suit  against  the  Commissioner  of  the  General  Land  Office  to  enforce 
rights  claimed  by  plaintiff  to  acquire  public  land,  one  claiming  the  land  by  loca- 
tion subsequent  to  plaintiff's  is  not/  entitled  to  intervene.  Ck>mmissioner  v. 
Smith,  5  Texas.  471,  and  Chappell  v.  Rogan,  94  Texas,  492,  distinguished,  as 
being  cases  where  the  Commissioner  denied  plaintiff's  claim  because  of  the 
superior  rights  of  a  prior  locator.     (Pp.  453,  4&4.) 

3.— Mining  Law— Pnrchase  of  School  Land— Geological  Snnrey. 

Land  made  known  to  Commissioner  of  the  General  Land  Office  as  mineral 
bearing,  by  the  filing  of  a  mining  claim  in  compliance  with  sections  4-7  of  the 
Act  of  1895  (Laws,  1895,  page  197;  Batts'  Revised  Statutes,  articles  3498d,  e,  f, 
and  g),  may  be  purchased  from  the  State  under  such  act  and  by  compliance  with 
its  terms,  by  such  locator  or  his  assignee,  though  never  classified  as  mineral 
lands  by  the  geological  and  mineralogical  survey.     (Pp.  454-461.) 

3. — Same — Power  of  Land  Commissioner  to  Classify. 

See  opinion  as  to  the  power  of  the  Commissioner  of  the  General  Land  Office 
to  determine  whether  lands  were  mineral  bearing,  and  if  found  to  be  so,  to  sell 
as  such  under  the  mining  law  of  1895,  independently  of  their  classification  as 
such  by  geological  and  mineralogical  survey  or  of  information  as  to  their  char- 
acter derived  from  the  filing  of  a  mining  claim.     (Pp.  455-461.) 

4.— Mineral  Land— Classification— Statutes  Construed. 

The  reservation  from  sale  under  the  general  law  of  lands  ''specially  included 
under  the  operation  of  the  act,"  contained  in  section  1  of  the  mining  law  of 
1895  (Batte'  Revised  Statutes,  article  3498a),  is  not  limited  to  lands  designated 
as  mineral  bearing  by  the  geological  and  mineralogical  survey  under  section  2 
of  such  act;  the  language  of  the  law  being  uncertain  in  meaning,  the  injurious 
effect  of  a  contrary  construction  upon  the  intereste  of  the  State  as  well 
as  of  owners  of  mining  claims  located  under  the  previous  law,  the  time  required 
for  such  survey,  the  failure  of  the  same  Legislature  to  make  appropriation  for 
ite  continuance,  the  fact  that  other  methods  provided  by  the  law  would  give 
the  information,  and  the  absolute  right  given  to  actual  settlers  to  purchase  lands 
not  so  reserved,  with  their  minerals,  as  agricultural,  grazing,  or  pasture  lands, 
could  all  be  considered  in  reaching  the  construction  permitting  the  Land  Com- 
missioner other  methods  of  ascertaining  the  lands  reserved.     (Pp.  455-461.) 

Original  application  for  writ  of  mandamus  to  the  Commissioner  of 
the  General  Land  Office. 
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Newton  &  Ward,  Millard  Patterscm,  and  C.  N,  Buckler,  for  relator. 

C  K.  Bell,  Attorney-General,  and  T.  8,  Reese,  Assistant,  for  respon- 
dent. 

WILLIAMS,  Associate  Justice. — This  is  an  original  application 
by  relator  for  a  mandamus  to  compel  the  respondent  to  receive  and  file, 
in  the  General  Land  Office,  its  application  for  a  patent  to  a  mining 
claim  upon  a  section  of  school  land  in  Brewster  County,  the  receipt  of 
the  State  Treasurer  for  the  price  due  the  State  for  the  purchase  of  such 
claim,  and  certain  deeds  thereto,  from  the  original  locator  thereof,  to  the 
relator,  and  to  accept  the  fee  of  $5  for  the  patent. 

The  respondent  declines  to  receive  the  papers  and  the  fee,  because 
he  is  in  doubt  as  to  relator's  right  to  acquire  a  mining  claim  upon  the 
section,  in  question,  for  the  reason  that  it  has  never  been  examined  and 
■designated  as  apparently  mineral  bearing  land,  as  provided  by  article 
5498b,  Bevised  Statutes^  by  geological  and  mineralogical  survey.  It  is 
conceded  by  the  respondent  that  the  relator  and  those  to  whose  rights  it 
has  succeeded  have  done  everything  required  by  the  statute  to  invest  it. 
with  the  right  it  claims,  unless  it  is  true  that  the  land,  not  having  been 
designated  as  mineral  bearing  by  the  survey,  was  not  open  for  such 
claim ;  and  this  is  the  sole  question  raised  in  tiie  case  between  the  relator 
and  respondent. 

R.  A.  Dewees,  before  the  hearing,  filed  an  application  for  leave  to 
intervene,  asserting  a  claim  to  the  land  adverse  to  but  subsequent  in  its 
origin  to  that  of  relator,  and  contending  that,  as  such  adverse  claimant, 
he  was  a  necessary  party  to  the  proceedings,  under  the  rule  laid  down  in 
Commissioner  v.  Smith,  5  Texas,  471 ;  Chappell  v.  Rogan,  94  Texas,  492, 
and  other  cases.  Dewees'  attitude  towards  this  controversy  is  very  diflEer- 
•ent  from  those  occupied  by  the  persons  held  to  be  necessary  parties,  in 
the  cases  cited,  in  relation  to  the  issues  therein.  In  each  of  those  cases, 
the  person  held  to  be  a  necessary  party  was  setting  up  a  claim  to  the  land 
prior  to  that  asserted  by  the  party  seeking  the  mandamus,  and  the  exist- 
ence of  such  prior  claim  constituted  the  reason  for  the  refusal  of  the 
officer  to  recognize  and  act  upon  that  of  the  relator.  It  was,  therefore, 
necessary  to  determine  the  questions  of  fact  and  law  upon  which  the 
elder  claim  depended  before  the  duty  of  the  officer  could  be  determined ; 
and  the  reason  of  the  decisions  was,  that  it  would  be  fruitless  to  pro- 
ceed against  the  officer,  alone,  when  the  real  controversy  was  between 
the  plaintiff  and  a  third  person,  and  would  be  left  open  by  any  judg- 
ment that  might  be  rendered,  unless  both  were  parties.  Here,  the  claim 
of  Dewees  originated  long  after  that  of  the  relator  acquired  a  legal  stand- 
ing, if  such  it  ever  acquired,  and  the  objection  urged  by  the  officer  to 
the  doing  of  the  things  which  relator  seeks  to  have  him  do  is  not  at  all 
dependent  upon  the  existence  of  the  subsequent  claim,  but  would  have 
equal  force,  if  that  claim  had  never  been  made.  In  order  for  plaintiff  to 
perfect  its  right,  if  it  has  any,  into  a  patent,  it  is  necessary  for  it,  as  a 
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preliminary,  to  pay  the  fee  and  file  the  papers  mentioned  in  the  petition. 
The  oflScer  objects  to  receiving  them,  not  because  some  one  else  has  a 
better  right  to  the  land,  but  becaufe  relator  can  not  acquire  it,  as 
attempted.  This  presents  an  issue  of  law,  between  the  relator  and  the 
respondent,  with  which  the  third  claim  has  nothing  to  do,  and  it  may  be 
decided,  as  between  the  parties  to  the  proceeding,  without  passing  on  that 
claim.  The  judgment,  if  for  relator,  will  determine,  not  the  right  of 
Dewees  to  acquire  the  land,  but  only  that  it  is  the  Commissioner's  duty 
to  receive  the  patent  fee  and  the  papers  tendered  by  relator.  The  statute, 
itself,  under  which  relator  must  obtain  his  patent,  if  at  all,  provides 
for  the  assertion  of  the  rights  of  other  persons  in  a  different  way.  Eev. 
Stats.,  arts.  34981,  3498k. 

The  petition  for  intervention  is  therefore  dismissed  without  prejudice- 
to  the  applicant's  rights. 

The  claim  upon  which  the  relator  relies  was  initiated  in  1897,  and 
depends  upon  the  provisions  of  the  Act  of  1895,  "To  better  and  more 
fully  promote  the  development  of  the  mining  resources  of  Texas  and  to 
repeal  all  laws  in  conflict  with  the  provisions  of  this  act."  Rev.  Stats.^ 
arts.  3498a  to  3498t.  To  fully  grasp  the  scope  and  the  meaning  of  the 
provisions  of  that  act,  it  is  proper  to  consider  not  only  some  of  the  older 
statutes  regulating  the  disposition  of  school  and  other  lands  for  mining 
purposes,  but  also  previous  and  contemporaneous  legislation  concerning 
the  disposition  of  such  lands  for  other  purposes. 

Under  the  legislation  of  1883,  the  land  board  was  clothed  vrith  power 
and  charged  with  the  duty  of  selling  these  lands,  generally,  and  at  the 
same  time  of  disposing  of  the  minerals  in  them;  which  involved  the 
duty  of  ascertaining,  as  far  as  practicable,  what  portions  of  lands  to  be 
sold  contained  minerals.  In  1887  an  act  was  passed  devising  a  general 
scheme  for  the  disposition  of  the  school,  university,  and  asylum  lands,, 
and  sales  were  required,  with  a  few  exceptions,  to  be  made  to  actual 
settlers  only ;  and  no  provision  was  made  for  the  sale  or  other  disposition 
of  minerals  or  mineral  lands  as  such.  The  land  board  was  abolished,^ 
and  the  duty  of  making  the  sales  provided  for  was  devolved  upon  the 
Commissioner  of  the  General  Land  Office.  That  officer  was  required  to 
sell  the  lands  to  actual  settlers  who  complied  with  the  provisions  of  the 
statute,  and  this  left  the  State  without  any  express  provision  for  the 
reservation  or  protection  of  mineral  lands  or  of  the  minerals  in  them. 
In  1889,  an  amendment  of  this  statute  of  1887  was  adopted,  which  did 
not,  in  itself,  alter  this  feature ;  but  at  the  same  session  another  statute 
was  passed  regulating  the  disposition  of  minerals  and  mineral  lands^ 
most  of  the  provisions  of  which  were  the  same  as  those  of  the  subse- 
quent law  of  1895,  the  pertinent  provisions  of  which  will  be  presently 
stated.  These  laws  of  1887  and  1889  continued  to  regulate,  concur- 
rently, the  disposition  of  the  lands  as  mineral  or  otherwise  until  1895^ 
when  two  new  statutes  were  adopted  at  the  same  session  of  the  Legis- 
lature, one  regulating,  in  much  the  same  way  as  that  of  1887  and  its 
amendment  of  1889,  sales  of  the  lands,  generally,  to  actual  settlers,  and 
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the  other  treating  of  the  disposition  of  such  of  those  lands  as  contained 
valuable  minerals.  In  all  of  these  laws,  from  1887  to  1895,  the  oflBcer 
whose  duty  it  was  to  administer  them  in  making  sales,  whether  of  one 
kind  or  the  other,  was  the  Commissioner  of  the  General  Land  Office ;  and 
this  is  a  feature  which  has  an  important  influence  upon  the  question- 
before  us. 

While  the  land  board  was  intrusted  with  the  making  of  sales,  it  was- 
empowered  to  protect  interests  of  the  State  in  the  minerals  in  the  lands- 
placed  tmder  its  control.  When  that  board  was  abolished,  there  was  an 
interval  from  1887  to  1889  when  there  was  no  officer  expressly  charged 
with  such  duty ;  but  this  omission  was,  in  some  measure,  supplied  by  the 
legislation  of  1889,  putting  the  power  in  the  Commissioner  of  the  Gen- 
eral Land  Office,  subject  to  the  provisions  of  the  act  of  that  date.  Since 
that  time,  there  have  been  in  existence  two  laws,  one  of  which  made  it 
the  duty  of  the  Commissioner  to  sell  the  lands  to  actual  settlers  and 
others  wiih  no  exception  or  reservations  of  minerals  or  mineral  lands, 
and  the  other  reserving  from  such  sales  those  lands  which  the  statute 
described  as  mineral  lands.  It  is  obvious  that  the  last  mentfoned  law 
80  modified  that  first  mentioned  as  to  take  out  of  its  operation  whatever 
lands  were  intended  by  the  Legislature  to  be  included  in  the  reserva- 
tion and  to  make  it  the  duty  of  the  Commissioner,  in  selling  to  actual 
settlers,  to  withhold  from  such  sales  the  lands  embraced  in  the  excep- 
tion. This  necessarily  involved  the  power  and  duty  on  his  part  of  ascer- 
taining whether  the  land  to  be  sold  belonged  to  one  class  or  the  other 
and  of  determining  which  law  controlled  the  disposition  of  it,  unless 
that  power  and  duty  were  placed  elsewhere.  The  construction  of  these 
statutes  advanced  in  behalf  of  respondent  is  that  this  ftmction,  imder  the 
mining  laws  of  both  1889  and  1895,  belonged  exclusively  to  those  in- 
trusted vriith  making  a  geological  and  mineralogical  survey,  and  that  only 
the  lands  designated  by  them  can  be  treated  as  mineral  lands  to  be  dis- 
posed of  under  those  laws ;  and  that  all  lands  not  thus  designated  must 
be  held  for  sale,  under  other  laws,  to  actual  settlers  only,  and  are  not 
open  to  exploration  for  the  location  of  mining  claims.  The  Act  of  1895 
controls  this  case,  and  it  is  important  to  further  notice  that  of  1889  only 
in  order  to  see  the  persuasive  effect  of  the  additions  made  to  its  pro- 
visions in  that  of  1895.  The  first  section  of  the  Act  of  1889  is  as 
foUows : 

"Section  1.  All  the  public  school,  imiversity,  asylimi,  and  public 
lands  containing  valuable  mineral  deposits  are  hereby  reserved  from 
sale  or  other  disposition,  except  as  herein  provided,  and  declared  free 
and  open  to  exploration  and  purchase  under  regulations  prescribed  by 
law  by  citizens  of  the  United  States  and  those  who  have  declared  their 
intention  of  becoming  such.^' 

The  corresponding  section  of  the  Act  of  1895  is  as  follows : 

•^Section  1.  That  all  public  school,  university,  asylum,  and  public 
lands  specially  included  under  the  operation  of  this  act,  all  the  lands 
now  owned  by  the  State,  situated  within  the  reservation  known  as  the: 
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Pacific  Reservation/  which  were  taken  off  the  market  and  reserved  from 
sale  by  an  act  approved  January  22,  1883,  containing  valuable  mineral 
deposits,  are  hereby  reserved  from  sale  or  other  disposition,  except  as 
herein  provided,  and  are  declared  free  and  open  to  exploration  and  pnr- 
•chase  under  regulations  prescribed  by  law,  by  citizens  of  the  United 
States  and  those  who  have  declared  their  intention  of  becoming  such: 
provided,  that  all  who  have  located  and  recorded  valid  claims  under 
previous  valid  laws  and  have  not  abandoned  same,  but  are  engaged  in 
developing  same,  shall  have  a  prior  preference  right  for  ninety  days  after 
the  passage  of  this  act  in  which  to  relocate  same  under  this  act/* 

The  second  and  third  sections  of  the  two  acts  are  the  same  so  far  as 
they  affect  the  question  before  us,  and  only  those  of  1895  need  be  given : 

"Section  2.  It  shall  be  the  duty  of  the  Commissioner  of  the  (General 
Land  OflBce  immediately  upon  the  passage  of  this  act  to  have  a  map 
made  showing  the  location  of  all  public  school,  university,  asylum,  and 
public  lands  which  are  unsold  at  that  date,  and  it  shall  be  the  duty  of 
the  geological  and  mineralogical  survey  to  examine  all  such  lands  as 
soon  as  practicable  thereafter,  and  to  designate  such  tracts  as  are  ap- 
parently mineral  bearing  as  mineral  lands  for  the  purpose  of  this  act 
If  mineral  lands  are  afterwards  claimed  to  exist  at  other  locations  than 
are  so  designated,  they  shall  also  be  examined  and  classified  accordingly. 

"Section  3.  It  shall  be  the  duty  of  the  Commissioner  of  the  General 
Land  OflSce  to  imite  a  suitable  number  of  these  mineral  locations  into 
mineral  districts,  in  each  of  which  shall  be  a  surveyor,  who  must  either 
be  the  surveyor  of  the  district  or  coimty  or  a  regular  appointed  deputy 
and  an  officer  qualified  to  administer  oaths.*' 

It  is  upon  these  provisions  that  respondent's  contention  is  chiefly 
based.  It  is,  that  the  reservation  is  of  those  mineral  lands  only  which 
have  been  designated  as  such  in  the  manner  provided  for  in  the  second 
section ;  and  that  this  is  made  clear  by  the  addition,  in  the  Act  of  1895, 
of  the  words  "specially  included  under  the  operation  of  this  act,'*  which, 
it  is  contended,  can  refer  to  no  other  lands  than  those  afterwards  re- 
*quired  to  be  so  designated ;  and  by  the  use,  in  the  second  section  of  both 
fstatutes,  of  the  words  "to  designate  such  tracts  as  are  apparently  min- 
eral bearing  as  mineral  lands  for  the  purposes  of  this  act."  It  is  ad- 
mitted that  the  law,  thus  construed,  would  operate  most  injuriously  to 
the  State,  because,  imder  this  construction,  all  lands  which  have  not 
been  so  designated  have  been  and  are  yet  left  open  to  purchase  under 
the  law  regulating  sales  of  agricultural,  grazing,  and  timbered  lands  at 
the  comparatively  small  prices  fixed  imder  that  law  for  such  lands,  with 
«  consequent  loss  to  the  several  funds  to  which  the  lands  belong  of  all 
minerals  in  them,  even  though  the  presence  of  valuable  minerals  were 
known  to  all;  and  to  private  individuals,  because  it  at  once  destroys  all 
mining  claims  located  and  filed  in  the  Land  Office  and  there  recognized 
for  years,  where  they  are  located  on  lands  designated  by  the  required 
-survey. 

It  must  have  been  known  to  the  Legislature  that  such  a  survey  would 
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require  years  of  exploration  and  examination  before  all  of  the  school, 
university,  asylum,  and  public  lands  could  be  passed  upon.  It  was  a 
demonstrated  fact,  in  1895,  that,  in  the  years  during  which  the  survey 
had  been  in  progress,  comparatively  a  very  small  portion  of  the  lands 
had  been  examined.  When  each  of  these  mining  laws  was  passed,  it  must 
have  been  known  that  some  of  the  lands  in  certain  regions,  contained 
the  minerals  which  it  was  the  purpose  to  preserve.  The  pressing  neces- 
sity for  further  legislation  arose  out  of  the  fact  that  a  statute  was  in 
force  absolutely  requiring  sales  to  actual  settlers  of  any  of  these  lands, 
as  agricultural,  grazing,  or  timbered,  and  that  without  some  further 
power  the  Commissioner  could  not  refuse  to  make  such  sales.  Is  it  rea- 
sonable to  impute  to  the  Legislature  the  purpose  in  passing  the  law,  the 
very  object  of  which  was  to  reserve  and  protect  from  such  sales  lands 
containing  minerals,  and  in  providing  for  a  survey  as  an  instrument  for 
the  better  ascertainment  of  the  location  of  minerals,  to  so  far  defeat 
its  main  purpose  as  to  allow  lands  known  to  contain  minerals  to  remain, 
until  examined  by  the  survey,  subject  absolutely  to  purchase  under  the 
existing  law,  with  no  power  anywhere  to  preserve  them?  Is  it  reason- 
able to  say  that,  if  the  Legislature  proposed  only  to  reserve  mineral 
lands  from  sale  after  they  had  been  ascertained  to  be  such  by  the  pre- 
scribed survey,  that  at  the  same  session  which  adopted  the  mining  law 
of  1895,  it  would  have  refused,  as  it  did,  to  make  an  appropriation  for 
the  continuation  of  that  survey?  The  effect  of  the  construction  con- 
tended for  is  that,  by  the  elaborate  efforts  of  the  Legislature,  in  1889 
and  1895,  to  save  from  sacrifice  and  to  develop  the  minerals  in  these 
lands,  the  only  result  achieved  was  the  protection  of  the  small  part  of 
them  which  was  designated  before  the  discontinuance  of  the  survey; 
and  that  since  such  discontinuance,  no  protection  has  been  or  is  possible, 
whatever  may  have  been  or  may  be  the  knowledge  of  the  Commissioner 
as  to  the  existence  and  location  of  minerals. 

That  such  consequences  could  have  been  foreseen  and  intended  in  the 
adoption  of  laws  "to  better  and  more  fully  promote  the  development  of 
the  mineral  resources  of  Texas"  is  hardly  credible. 

Results  such  as  we  have  mentioned  would  furnish  no  reason  to  justify 
a  court  in  refusing  to  declare  the  law,  as  it  is  written;  but  they  may 
very  well  raise  a  doubt  as  to  the  correctness  of  a  mere  construction  of 
the  statutes  which  would  lead  to  them;  and  the  proposition  contended 
for  is  only  a  construction  not  written  in  the  language  of  the  statutes. 
The  intent  and  the  meaning  of  the  statute  must  be  gathered  from  the 
language  in  its  provisions;  but  when  the  meaning  of  that  language  is 
tmcertain,  nothing  affords  a  better  guide  to  its  interpretation  and  con- 
struction than  the  general  scope  and  purpose  of  the  law.  We  have  seen 
what  they  were;  and  when  we  approach  the  construction  of  particular 
provisions  with  the  light  which  they  afford,  most  of  the  difficulty 
vanishes. 

What  were  the  lands  reserved  from  sale  by  the  first  section  of  the 
act  and  how  and  by  whom  are  they  to  be  ascertained?     Besides  the 
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"Pacific  Eeservation/'  they  were,  "all  school,  university,  asylum,  and 
public  lands  specially  included  under  the  operation  of  this  act,  contain- 
ing valuable  mineral  deposits/'  What  lands  containing  valuable  mineral 
deposits  were  thus  "specially  included  ?*'  There  is  nothing  in  the  first 
section  to  indicate  that  the  lands  which  should  afterwards  be  desig- 
nated by  survey  were  the  only  ones  on  which  the  law  was  to  operate,  nor 
is  there,  in  the  second  section,  providing  for  the  survey,  anything  to 
show  that  the  lands  so  surveyed  were  the  ones  referred  to  as  specially 
included  under  the  operation  of  the  statute.  The  provision,  in  the 
latter  section,  for  the  designation,  "as  mineral  lands  for  the  purposes  of 
this  act,*'  was  doubtless  intended  to  bring  lands  so  designated  within  the 
category  of  lands  "containing  valuable  mineral  deposits,'^  and  to  require 
them  to  be  treated  and  sold  as  such ;  but  it  is  far  from  being  an  express 
provision  that  dhey  are  the  only  lands  specially  included  under  the 
operation  of  the  act.  It  requires  a  consideration  of  the  whole  statute  to 
determine  what  lands  are  so  included.  In  a  very  broad  sense,  the  act 
operates  upon  all  of  the  lands  named  in  the  first  section;  but  it  is  not 
permissible  to  hold  that  a  present  reservation  was  made  of  all  lands 
which,  in  fact,  contained  minerals,  from  sale  under  the  other  statute. 
Schendell  v.  Rogan,  94  Texas,  686.  In  that  case  it  was  held  that  the 
Commissioner  had  the  power,  under  the  other  law,  to  sell  lands  to  actual 
settlers  where,  at  the  time  of  sale,  the  existence  of  minerals  in  them  was 
unknown  to  him  and  to  the  purchaser,  and  that  such  sales  were  un- 
affected by  the  provisions  of  the  mining  law.  That  decision  does  not 
determine  the  status  of  lands  still  unsold  when  it  becomes  known  that 
they  contain  minerals,  nor  the  question  as  to  the  manner  in  which,  or 
means  by  which,  the  fact  that  the  lands  are  mineral  bearing  is  to  be 
evidenced,  in  order  to  bring  them  within  the  operation  of  the  mining  law. 
That  the  fact  must  be  ascertained  or  become  known,  in  some  way,  before 
the  Commissioner  is  authorized  to  refuse  to  sell  to  actual  settlers,  is  & 
fair  deduction  from  the  decision. 

The  fact  that,  in  the  Act  of  1895,  the  words  "specially  included  under 
the  operation  of  this  act'^  were  added  to  the  language  of  the  Act  of  1889,. 
evidences  the  purpose  of  the  Legislature  to  prescribe  some  sort  of  limita- 
tion to  the  reservation  of  lands  from  general  sales ;  but  we  are  still  left 
to  the  other  sections  of  the  law  to  determine  what  the  limitation  is, 
since  it  can  only  be  defined  by  seeing,  from  all  of  the  provisions,  what 
lands  they  operate  upon  in  the  sense  of  the  first  section.  The  explana- 
tion, suggested  by  relator  with  much  force,  is  that  this  language  in  the 
first  section  was  intended  merely  to  restrict  the  more  general  provision 
of  the  Act  of  1889,  which  applied  to  lands  containing  valuable  minerals, 
of  all  kinds,  so  that  it  should  apply  only  to  lands  containing  the  min- 
erals specifically  mentioned  in  the  other  sections.  It  is  unnecessary  that 
we  should  definitely  decide  whether  the  statute  applies  to  lands  contain- 
ing valuable  minerals  of  all  kinds,  or  to  such  only  as  contain  formations, 
of  certain  characters,  or  minerals  of  certain  species.  That  question  may 
become  one  of  great  importance,  and  this  case  does  not  necessarily  in- 
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volve  it.  The  interpretation  of  the  first  section  suggested  by  the 
Attorney-General  is  that  it  intends  that  the  lands  which  it  reserves  shall 
be  identified  by  those  other  provisions  which  provide  for  the  ascertain- 
ment of  lands  which  are  mineral  bearing.  This  may  be  assumed  to  be 
true  for  the  purposes  of  this  case,  and  yet  it  does  not  follow  that  the 
only  way  in  which  the  fact  of  the  existence  of  minerals  in  particular 
lands  can  be  ascertained,  under  the  law,  is  by  the  survey.  Since  the  Com- 
missioner has  to  make  sale  under  two  laws,  he  must  determine,  in  some 
way,  the  character  of  land  to  be  sold,  as  mineral  or  not,  in  order  that 
he  may  know  which  law  is  to  govern  his  action.  One  way  is  from  the 
result  of  the  survey.  But  that  furnishes  him  with  no  information,  in 
most  cases;  and  if  he  can  treat  as  mineral  laiids  any  not  thus  passed 
upon,  he  must  act  on  information  otherwise  obtained.  If  the  statute 
does  not  make  the  result  of  the  survey  the  exclusive  test,  but  provides 
other  methods  by  which  the  essential  fact  can  be  learned,  the  whole 
theory  of  the  defense  falls.  That  the  statute  does  not,  in  express  terms, 
make  the  survey  the  only  evidence,  we  have  already  shown.  That  it 
provides  for  the  discovery  of  minerals  in  other  ways,  is  equally  clear. 
The  fourth  section  regulates  the  location  of  claims  for  named  metallic 
minerals.  It  requires  the  locator,  among  other  things,  to  sink  a  shaft, 
or  tunnel,  of  a  prescribed  character,  and  to  make  affidavit  that  He  has 
done  this  work,  and  that  he  has  discovered  valuable  minerals  on  the 
land  which  he  seeks  to  appropriate;  and  the  affidavit  is  to  be  recorded 
by  the  surveyor.  The  claim  is  to  be  then  surveyed  and  the  field  notes 
returned  to  the  General  Land  Office. 

By  the  tenth  section,  provision  is  made  for  the  purchase  of,  "any 
lands  of  the  State  which  are  specified,  or  included,  in  section  1  of  this 
act,''  containing  the  nonmetallic  minerals  mentioned.  It  gives  the  right 
to  purchase  one, — ^under  some  circumstances,  two  sections ;  but  requires 
the  person  seeking  to  buy  to  file  with  the  surveyor  his  affidavit  that  he 
has  gone  upon  the  land,  in  good  faith,  with  the  intention  of  purchasing 
the  same  under  that  section  of  the  la\^.  This  affidavit  is  to  be  filed  in  the 
General  Land  Office  and  the  Commissioner  is  required  "to  take  the 
section  off  the  market''  for  twelve  months,  which  time  is  allowed  the 
purchaser  to  prospect  the  land  before  making  payment.  This  section 
provides  further:  "All  said  lands  are  reserved  from  sale  or  other  dis- 
position than  under  this  act." 

In  these  provisions  there  are  several  noticeable  features  affecting  the 
question  under  discussion.  (1)  They  both  provide  methods  for  bring- 
ing to  the  Commissioner  information  that  the  land  thus  sought  to  be 
taken  up  contains  minerals.  (2)  Nowhere  in  them  is  there  an  inti- 
mation that  such  land  must  have  been  previously  designated  by  the 
survey.  (3)  Section  10  evidently  assumes  that  the  land  may  not  have 
been  so  designated;  for  it  expressly  provides  for  the  reservation  from 
other  sales,  upon  the  doing  of  the  things  required,  whereas,  if  the  land 
had  been  determined  by  survey  to  be  mineral  bearing,  it  would  have 
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been  already  thereby  reserved;  and  that  section  requires  that  the  land 
be  taken  off  the  market,  impl3ring  that  it  was  previously  on  the  market, 
when,  if  a  designation  had  been  made  it  would  have  been  by  that  fact 
alone  taken  off  the  market  and  reserved  from  sale,  except  as  mineral  land. 
(4)  Section  10,  in  defining  the  land  which  might  be  thus  acquired, 
refers  to  it  as  any  land  of  the  State  "specified  or  included  in  section  1  f 
while  if  the  purpose  had  been  to  include  only  lands  passed  on  by  the 
survey  the  reference  would  naturally  have  been  to  section  2,  which  pro- 
vides for  the  survey.  This  feature  is  found  also  in  section  14.  Indeed, 
the  statute,  if  the  design  was  to  express  the  idea  suggested  by  the  de- 
fense, is  most  inaptly  constructed  and  worded  throughout.  It  would 
be  remarkable,  if  the  Legislature  intended  to  protect  from  general  sale 
only  the  land  which,  in  the  course  of  time,  the  geological  and  mineralogi- 
cal  survey  should  ascertain  to  be  apparently  mineral  bearing,  that  it  did 
not  simply  so  provide  in  the  first  section  making  the  reservation;  and 
yet  more  remarkable  that,  when  in  subsequent  sections  it  became  proper 
to  speak  of  the  lands  subject  to  their  operation,  reference  was  not  made 
to  the  second,  instead  of  the  first  section,  to  identify  them.  The  truth  is, 
this  statute  was  largely  fashioned  after  the  mining  laws  of  the  United 
States,  the  indefinite  character  of  the  reservation  of  minerals  and  mineral 
lands  in  which  has  given  rise  to  much  discussion  in  the  Supreme  Court, 
and  the  Legislature  found  it  difficult  to  so  define  mineral  lands  as  to 
effectually  and  certainly  protect  all  of  them,  without,  at  the  same  time, 
imposing  too  severe  a  restriction  upon  sales  to  actual  settlers  and  em- 
barrassing to  a  great  extent  titles  to  land  acquired  by  them.  It  was 
impracticable  to  reserve  all  lands  which  might,  in  fact,  contain  undis- 
covered minerals,  since  such  a  reservation  would  have  gone  far  to  defeat 
the  operation  of  the  other  law.  The  Legislature,  therefore,  left  the 
subject  largely  with  the  officer  required  to  administer  the  law  in  making 
both  kinds  of  sales,  defining  the  lands  reserved  only  by  the  general  de- 
scription employed  in  the  first  section.  It  provided  for  the  survey  as  an 
aid  in  finding  the  lands  to  which  the  reservation  should  attach,  but  used 
no  language  implying  that  only  those  lands  were  to  be  protected  or  that 
the  survey  was  to  be  the  only  means  of  discovery.  It  pix)vided  other 
procedure  through  which  the  Commissioner,  who  alone  could  make 
sales,  might  learn  as  well  as,  or  even  better  than,  by  the  survey,  that 
particular  lands  contained  valuable  minerals.  We  do  not  see  how  it  can 
be  held  that  lands  thus  shown  to  be  mineral  bearing  by  evidence  provided 
for  by  the  act  itself  are  not  as  truly  "included  under  the  operation"  of 
the  act,  as  those  so  characterized  by  the  other  kind  of  evidence — ^the 
survey.  Nor  do  we,  at  present,  see  anything  in  the  act,  which  prevents 
the  broad  language  of  the  reservation  from  operating  upon  any  of  the 
lands  named  in  the  first  section  whenever  it  becomes  known  to  the  Com- 
missioner that  they  contain  valuable  minerals  of  the  kind  mentioned 
in  the  act.  So  broad  a  declaration  of  the  law  is  not,  however,  essential 
to  a  decision  of  this  case,  and  we  content  ourselves  with  holding  that  the 
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evidence  furnished  by  the  relator,  being  such  as  is  provided  for  in  the 
statute,  is  sufficient  to  show  that  the  land  is  included  under  the  operation 
of  the  mining  law  and  that  the  disposition  of  it  is  controlled  thereby. 
Bespondent  makes  no  question  as  to  the  land  being,  in  fact,  mineral 
bearing. 

Much  stress  was  laid  in  argument  upon  section  3,  providing  for  the 
uniting  of  *^hese  mineral  locations^^  into  mining  districts  witti  a  sur- 
veyor for  each,  who  is  to  do  the  surveying  of  mining  claims,  but  we  see 
nothing  in  it  inconsistent  with  either  view  of  the  principal  question. 
If  it  be  conceded  that  the  locations  referred  to  in  that  section  are  only 
the  lands  designated  by  the  geological  and  mineralogical  survey,  there 
is  nothing  to  require  that  the  mining  claims  provided  for  in  the  fourth 
and  tenth  sections  shall  be  made  exclusively  in  such  districts.  The 
claims  located  under  these  sections  are  to  be  surveyed  by  the  county  or 
district  surveyor,  but  this  does  not  necessarily  mean  that  they  can  only 
be  made  by  a  county  or  district  surveyor  who  is  within  one  of  the  mining 
districts.  On  the  contrary,  section  20  strengthens  our  construction  by 
empowering  all  county  or  district  surveyors  to  take  affidavits  which  are 
required  by  the  statute  "for  the  purpose  of  effectually  carrying  out  the 
provisions  of  the  act.'* 

The  decisions  of  the  Supreme  Court  of  the  United  States  construing 
the  national  mining  law  are  consistent  with  the  construction  which  we 
make  of  our  statute  and  tend  rather  to  sustain  it  than  otherwise.  Barden 
V.  Bailway,  154  U.  S.,  288,  and  cases  there  referred  to. 

It  is  perhaps  proper  that  we  say  that  what  we  have  spoken  of  as  the 
respondent's  contention  is  presented  for  him  by  the  Attorney-General 
merely  as  a  view  of  the  statutes  which  has  created  a  doubt  in  his  mind  a& 
to  his  powers  and  duties  in  the  premises,  and  made  it  proper  that  he  have 
an  authoritative  decision  before  acting.  While  we  are  clearly  of  the  opin- 
ion that  the  law  is  with  the  relator,  the  conclusion  requires  the  construc- 
tion of  a  mass  of  statutory  provisions,  ill-adjusted  in  relation  to  each 
other,  quite  indefinite  in  their  language,  and  well  calculated  to  create 
doubts. 

Mandamus  granted. 


MissoxTBi^  B[an8A8  &  Texas  Bailwat  Company  of  Texas  v. 
W.  T.  Carter  &  Brother  et  al. 

No.  1051.    Decided  May  12,  1902. 

1.— Contract — Consideration— EstabUshment  of  Railway  Switch. 

The  establishment,  by  a  railway,  of  a  switch  at  a  given  point  for  the  con- 
venience of  a  private  business,  with  the  agreement  not  to  remove  it  without 
reasonable  notice  and  the  implied  obligation  to  maintain  it  in  order  and  furnish 
cars  and  receive  shipments  there,  was  a  sufficient  consideration  for  a  promise 
by  the  proprietor  of  such  business  to  release  the  railway  company  from  liability 
for  damages  to  his  property  at  that  place  by  fire  communicated  from  its  loco- 
motives.    (P.  476.) 
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S.— Railway— ^NegUsence— Contract  Exempting  from  L^Ulity— Carrier. 

The  statute  prohibiting  a  carrier  from  limiting  its  liability  by  contract  has 
no  application  to  a  contract  by  a  railway  company  for  exemption  from  liability 
for  damage  by  fire  to  property  not  in  its  possession  as  carrier.     (Pp.  476,  476.) 

3.— Railway—Fire— Negligence — Contract  Exempting  from  Liability — ^Public 
Policy. 
No  general  rule  of  public  policy  forbids  one  person  from  contracting  with 
another  for  exemption  of  the  former  from  liability  for  injury  which  his  negli- 
gence may  cause  to  the  property  of  the  latter;  a  contract  by  which  a  railway 
<!ompany  establishing  a  switch  and  shipping  point  for  the  proprietor  of  a  private 
business,  at  a  point  where  its  location  is  not  demanded  by  the  public  interest, 
receives,  upon  that  consideration,  an  agreement  exempting  it  from  liability  for 
fire  negligently  communicated  from  its  locomotives  to  the  property  of  such 
proprietor  is  not  imlawful  as  conflicting  with  general  public  policy  or  that  of 
the  State.     (Pp.  476-479.) 

4.— Contract— Asaignability— Personal  Tmat 

The  contract  of  the  owner  of  a  private  business,  to  exempt  from  liability  for 
fire  a  railway  company  establishing  a  switch  for  the  accommodation  of  his  busi- 
ness, did  not  involve  such  personal  trust  and  confidence  on  his  part  in  the  con- 
tracting company  as  to  prevent  its  transfer,  to  another  road  purchasing  its  line, 
of  its  rights  and  exemptions  imder  such  contract.     (Pp.  479,  480.) 

5, — ^Railway — Contract — Consolidation — Succession  to  Rights. 

The  Missouri,  Kansas  &  Texas  Railway  (Ik>mpany  of  Texas,  by  its  purduise 
and  consolidation  with  its  ovm  of  the  line  of  the  Trinity  &  Sabine  Railway, 
under  the  authority  of  the  Special  Act  of  April  30,  1891,  and  the  General  Act  of 
March  28,  1891,  assumed  the  duties  of  the  latter  company  under  its  contract 
with  the  proprietor  of  a  lumber  business  for  maintaining  a  switch  for  its  accom- 
modation, and  became  entitled  to  the  rights  and  exemptions  secured  to  its  pre- 
decessor by  such  contract,  since  the  obligations  must  be  mutual.     (Pp.  480-483.) 

6.— Railway— Pire— Negligence— Duty  in  Selecting  Appliances. 

It  is  not  the  absolute  duty  of  a  railway  company  to  provide  its  locomotives 
with  the  best  devices  for  arresting  the  escape  of  sparks;  but  to  use  such  care 
as  a  man  of  ordinary  prudence  would  exercise,  under  like  circumstances,  to  select 
and  use  the  best  devices;  it  is  neither  liable  for  a  failure  of  judgment  honestly 
exercised  in  the  attempt  to  discharge  the  duty,  nor  relieved  by  the  fact  that  the 
appliances  selected,  though  not  the  best,  are  approved  and  in  common  use.  (Pp. 
483-485.) 

7. — Same — ^Evidence  of  General  Negligence  as  to  Condition. 

l^estimony  that  the  engines  used  by  defendant  on  the  line  of  road  in  ques- 
tion were  generally  old,  and  some  of  them  in  bad  condition,  was  admissible  on 
the  question  of  defendant's  care  in  the  selection  of  machinery,  though  not  refer- 
ring to  the  particular  engine  shown  to  have  set  out  the  fire.     (P.  486.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  First 
District,  in  an  appeal  from  Polk  County. 

James  Hagerman,  T,  S.  Miller,  and  Brown,  Lane  &  Garwood  (J.  M. 
Bryson,  of  counsel),  for  appellant. — Every  obligation  of  whatever  kind 
or  nature  resting  upon  the  Trinity  &  Sabine  Company,  including  its 
obligation  under  the  said  written  contract  of  release,  was  imposed  upon 
the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  by  the  said 
legislative  acts,  and  by  the  deeds  authorized  by  said  acts  under  which 
that  company  took  unto  itself  the  railroad,  properi;ies  and  franchises  of 
the  Trinity  &  Sabine  Company.  2  Blackst.  Com.,  109 ;  Angel  &  Ames 
on  Corp.,  sec.  172;  Overseer  v.  Sears,  22  Pick.,  122;  School  District  v. 
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Everett,  53  Mich.,  314;  Railway  Co.  v.  Bosworth  (Ohio)  38  Am.  and 
Eng.  R.  R.  Cases,  293 ;  7  Thomp.  on  Corp.,  8239 ;  Railway  v.  Ashling, 
160  111.,  373;  Railway  v.  Ga.,  92  U.  S.,  665;  Railway  v.  F.  L.  &  T.  Co., 
49  111.,  331;  Railway  v.  Hunt,  20  Ind.,  457;  Meyer  v.  Johnson,  64 
Ala.,  656. 

Prom  the  authorities  which  we  have  cited,  and  which  we  will  hereafter 
cite,  the  following  rules  are  clearly  deduced: 

1.  That  when  one  railway  company  is  transferred  to  another,  either 
by  purchase  or  consolidation,  or  both,  and  the  Legislature  imposes  all 
liabilities  and  obligations  of  the  selling  or  merging  company  upon  the 
purchasing  or  consolidated  company,  then  that  company  becomes  abso- 
slutely  responsible  for  all  the  personal  obligations  of  the  selling  or 
merged  company,  as  well  as  for  all  liens  and  incumbrances. 

2.  Where  legislation  authorizes  the  sale  of  the  railway  properties  of 
one  company  to  another,  and  the  grantee  company  stands  in  an  inde- 
pendent relation  towards  the  grantor  company,  and  pays  a  valuable 
consideration,  and  the  Legislature  does  not  provide  that  the  sale  shall 
be  subject  to  the  liabilities  and  obligations  of  the  grantor  company,  then 
the  grantee  company  takes  the  property  subject  only  to  valid  liens  and 
incumbrances  against  the  property. 

3.  Where  a  consolidation  is  effected,  either  by  the  creation  of  a  new 
company  or  by  the  merger  of  one  of  the  constituent  companies  into  the 
other,  and  there  is  no  express  legislative  direction  for  the  assumption 
of  the  liabilities  and  obligations  of  the  old  companies,  the  law  absolutely 
implies  that  the  consolidated  company  becomes  liable  not  only  for  the 
liens,  incumbrances  and  equities  against  the  constituent  companies,  but 
also  for  all  their  personal  obligations  and  liabilities. 

These  rules  are  well  .stated  in  a  recent  work  by  Hirschl  on  Combina- 
tion, Consolidation  and  Succession  of  Corporations,  in  chapter  14,  page 
389. 

Where,  by  the  terms  of  a  statute  authorizing  the  sale  or  consolidation 
of  a  railroad,  all  the  rights  and  privileges  of  the  constituent  or  selling 
company  are  preserved  to  the  buying  or  consolidated  company,  then 
an  exemption  from  taxes  passes  to  the  purchasing  or  consolidated  com- 
pany, as  to  that  property  received  from  the  constituent  or  selling  com- 
pany holding  the  exemption  from  taxes.  Railway  v.  Maryland,  10 
How.,  376-393;  Tomlinson  v.  Branch,  15  Wall.,  460;  Railway  v.  Miller, 
114  TJ.  S.,  176;  Railway  v.  Lambert,  70  Mass.,  779;  Railway  v.  Allen, 
15  Fla.,  637. 

The  written  contract  of  release  was  not  a  contract  at  all  personal 
in  its  nature,  but  bound  both  parties,  their  assigns  and  successors.  It 
was  assignable.    Railway  v.  McClure,  81  N.  W.  Rep.,  52. 

By  its  express  terms  it  was  a  covenant  running  with  the  land,  and 
binding  upon  the  assignees  of  Carter.  It  was  likewise  binding  on  the 
Trinity  &  Sabine  Company,  the  same  as  if  the  words  "its  assigns  and 
successorB^*  had  been  expressly  written  immediately  after  the  name  of 
that  company  wherever  it  appears  in  the  contract.     Railway  v.  Bos- 
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worth,  38  Am.  and  Eng.  R.  R.  Cases,  290;  Lydick  v.  Railway,  17  W. 
Va.,  427;  Railway  v.  Kennedy,  20  Am.  and  Eng.  R.  R.  Cases,  459; 
Railway  v.  Fisher,  24  N.  E.  Rep.,  756 ;  Railway  v.  Priest,  31  N.  E.  Kop., 
77;  Railway  v.  Nittany,  29  Law  Rep.  Ann.,  423;  Railway  v.  McClure, 
81  N.  W.  Rep.,  52 ;  Railway  v.  Reeves,  64  Ga.,  492 ;  Sims  on  Covenants, 
206. 

If  the  stipulations  contained  in  the  contract  did  not  constitute  cove- 
nants running  with  the  land,  then  thej  constituted  reciprocal  easements 
and  servitudes  in  favor  of  and  against  the  parties  thereto  and  their  suc- 
cessors and  assigns,  whether  mentioned  or  not.  Jones  on  Easements, 
sec.  1;  Simpson  v.  Mayor  of  Godmanchester,  1  C.  H.,  214;  Churchill 
V.  Burlington  Water  Co.,  62  N.  W.  Rep.,  646;  Storey  v.  Railway,  90 
N.  Y.,  122;  Laher  v.  Railway,  104  N.  Y.,  268;  Richardson  v.  Pond, 
15  Gray,  387;  Gurney  v.  Ford,  2  Allen,  576;  Nunell  v.  Iron  Co.,  94 
Tenn.,  397 ;  2  Washb.  on  Real  Prop.,  303 ;  6  Am.  and  Eng.  Enc.  of  Law, 
139;  McMahon  v.  Williams,  79  Ala,  288;  Kuecken  v.  Voltz,  110  111., 
264;  Spensley  v.  Valentine,  34  Wis.,  154;  2  Blackst.  Com.,  109;  Angell 
&  Ames  on  Corp.,  sec.  172;  Overseer  v.  Seers,  22  Pick.,  122;  1  Mora., 
Priv.  Corp.,  sec.  350 ;  Day  v.  Railway,  31  Barb.,  548 ;  Van  Rensselar  v. 
Railway,  62  K  Y.,  65;  Van  Rensselaer  v.  Railway,  1  Hun,  507;  Bush- 
nell  V.  Proprietors,  etc.,  31  Conn.,  150;  Smithes  Lead.  Cas.,  part  1, 
115-129 ;  Rowbotham  v.  Wilson,  8  Ell.  &  B.,  123,  92  Eng.  C.  L.  R.,  122 ; 
Gibert  v.  Peteler,  38  Barb.,  488,  38  N.  Y.  165;  same  case  affirmed  on 
appeal,  62  K  Y.;  Joy  v.  St.  Louis,  138  U.  S.,  1;  Warner  v.  Railway, 
164  U.  S.,  418;  James  v.  Fulcord,  5  Texas,  512;  Stewart  v.  Baker,  17 
Texas,  417;  Anderson  v.  Powers,  59  Texas,  213;  Newell  v.  Hill,  2  Mete., 
180;  Goodwin  v.  Gilbert,  9  Mass.,  510;  Huff  v.  Nickerson,  27  Me.,  106; 
Tripe  v.  Marsey,  39  N.  H.,  439;  Stevens  v.  Morse,  47  N.  H.,  532; 
Midland  v.  Fisher,  43  Am.  and  Eng.  R.  R.  Cases,  578 ;  Pipe  Line  Co. 
V.  Railway,  41  Atl.  Rep.,  759 ;  Lumber  Co.  v.  Harris,  43  Am.  and  En^. 
R.  R.  Cases,  573 ;  Jones  on  Easements,  89-106 ;  Bank  v.  Segur,  39  N.  J. 
Law,  173 ;  Lidgerding  v.  Zignego,  80  N.  W.  Rep.,  360 ;  6  Am.  and  Eng 
R.  R.  Cases  (N.  S.),  716;  4  Leading  Cases  in  the  American  Law  of 
Real  Property,  124,  127. 

The  contract  having  been  made  with  the  Trinity  &  Sabine  Company, 
and  that  company  afterwards  having  sold  its  railroad  properties  to  the 
appellant,  and  the  owner  of  the  mill  having  continued  to  enjoy  the  use 
of  the  side  track,  switch  and  station  grounds  after  the  conveyance,  the 
same  as  before,  and  no  new  arrangement  of  any  kind  having  been 
entered  into  by  and  between  the  new  company  and  the  mill  owner,  the 
law  conclusively  presumes  that  the  contract  between  the  old  company 
and  the  mill  owner  was  continued  as  between  the  mill  owner  and  the 
new  company.  It  is  like  the  case  of  the  holding-over  by  a  tenant  under 
the  written  contract  without  any  new  agreement  between  the  landlord 
and  the  tenant.  In  such  case  it  is  conclusively  presumed  that  the  hold- 
ing-over is  under  the  same  terms  and  conditions  as  the  former  holding. 
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Taylor's  Landl.  and  Ten.,  sees.  22-58 ;  Insurance  Co.  v.  Railway,  74  Mo. 
App.,  89;  Dickinson  v.  Calahan,  19  Pa.  St,  227;  Smelting  Co.  v* 
Belden  Co.,  127  U.  S.,  390. 

The  contract  of  release  was  not  void  as  against  public  policy.  The 
contract  was  not  made  by  appellant  in  its  capacity  as  a  common  carrier, 
and  does  not  involve  the  relation  of  common  carrier,  and  does  not  limit 
appellant's  liability  as  a  common  carrier,  nor  conflict  with  the  provisions 
of  article  320  of  the  Revised  Statutes.  Griswold  v.  Railway,  57  N.  W. 
Rep.,  843;  90  Iowa,  265;  Insurance  Co.  v.  Railway,  62  Fed.  Rep.,  904; 
same  case,  70  Fed.  Rep.,  201,  70  C.  C.  A.,  62,  176  U.  S.,  92;  Stephen  v. 
Railway,  109  Cal.,  86 ;  King  v.  Railway,  109  Cal.,  96 ;  Railway  v.  Mc- 
Clure,  81  N.  W.  Rep.,  53 ;  Hahn  v.  Railway,  80  Mo.  App.,  411 ;  Insurance 
Co.  V.  Railway,  74  Mo.  App.,  89 ;  McAdams  v.  Railway,  45  S.  W.  Rep., 
936. 

The  contract  of  release  exempts  the  railway  company  from  liability 
for  fires  negligently  caused  by  its  engines.  Hartford  Fire  Insurance 
case,  62  Fed  Rep.,  904,  70  Fed.  Rep.,  201,  175  U.  S.,  91 ;  Stephens'  case, 
41  Pac.  Rep.,  783 ;  McClure  case,  81  N.  W.  Rep.,  52 ;  Hahn  v.  Railway, 
80  Mo.  App.,  411;  Insurance  Co.  v.  Railway,  74  Mo.,  89;  Hosmer  v. 
Railway,  31  N.  B.  Rep.,  652;  Johnson  v.  Railway,  50  S.  W.  Rep.,  563; 
Cullers  V.  Railway,  17  S.  W.  Rep.,  19. 

The  court  erred  in  admitting  over  defendant's  objection  the  deposition 
and  testimony  of  T.  H.  Clegg  to  the  effect  that  the  general  condition  of 
all  of  the  engines  upon  the  Trinity  &  Sabine  Division  were  bad,  because 
there  was  no  pleading  that  would  justify  the  same,  and  same  was  irrele- 
vant and  immaterial  to  any  issue  in  the  case,  and  prejudicial  to  the 
rights  of  the  defendant.  The  same  is  too  vague  and  indefinite,  and  the 
answers  should  be  limited  to  the  condition  of  the  particular  engine 
which  it  is  contended  set  out  the  fire,  and  the  evidence  as  to  the  condi- 
tion of  other  engines  is  wholly  irrelevant  and  prejudicial  to  the  rights 
of  defendant.  And  the  court  erred  in  failing  and  refusing  to  charge 
the  jury  as  requested  in  charge  No.  11,  as  follows :  'TTou  are  instructed 
that  all  testimony  herein,  if  any,  to  the  effect  that  the  defendant  com- 
pany was  in  the  habit  of  using  defective  engines  on  the  Trinity  & 
Sabine  division  of  its  road,  is  immaterial  to  any  issue  of  this  case,  is 
withdrawn  from  your  consideration,  and  will  not  be  considered  by  you 
for  any  purpose  whatever,"  because  the  evidence  fully  and  certainly 
identified  the  identical  engine  which  was  present  at  Bamum  at  the  time 
of  the  fire  as  being  engine  No.  35,  and  being  the  only  engine  from  which 
sparks  by  any  possibility  could  have  been  emitted.  H.  &  H.  Co.  v. 
Railway,  48  Am.  and  Eng.  R.  R.  Cases,  16 ;  Inman  v.  Railway,  35  Am. 
St.  Rep.,  232;  Railway  v.  Johnson,  92  Texas,  380;  AUard  v.  Railway, 
40  N.  W.  Rep.,  685 ;  Gibbons  v.  Railway,  17  N.  W.  Rep.,  132 ;  Bell  v. 
Railway,  20  N.  W.  Rep.,  456;  Railway  v.  Osbom,  51  Pac.  Rep.,  286; 
Railway  v.  Wilder,  53  S.  W.  Rep.,  490;  M.  S.  &  D.  Co.,  v.  Railway,  65 
N.  W.  Rep.,  176;  Bank  v.  Railway,  50  N.  E.  Rep.,  1023;  Railway  v. 
Vol.  UCXXXV.  Supreme— 30 
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Jones,  26  S.  W.  Kep.,  595;  Ireland  v.  Railway,  44  N.  W.  Rep.,  426; 
Henderson  v.  Railway,  27  Am.  St.  Rep.,  652. 

The  trial  court  erred  in  failing  to  give  appellant's  special  charge  No. 
17,  to  the  effect  that  the  law  does  not  require  that  the  railway  companies 
shall  adopt  every  new  invention,  as  to  the  utility  of  which  men  of  equal 
skill  may  differ;  that  the  measure  of  their  duty  is  filled  by  the  use  of 
such  appliances  as  are  in  general  use  among  practical  railroad  men,  and 
proven  by  practical  railroad  men  to  be  adapted  to  the  purpose  intended ; 
and  that  if  the  diamond  stack  is  such  an  appliance,  defendant's  duty 
in  that  regard  has  been  discharged,  even  though  as  a  matter  of  fact  the 
straight  stack  is  a  better  and  a  more  recent  device.  Flinn  v.  Railway, 
36  N.  E.  Rep.,  1046;  Prace  v.  Railway,  38  N.  B.  Rep.,  102;  S.  &  D.  Co. 
V.  Railway,  65  N.  W.  Rep.,  180. 

Feagin  £  Carter  and  Finley,  Ethridge  dk  Knight  (J,  Hohhousen  on' 
brief  in  appellate  court),  for  appellees. — The  contract  in  question  was 
made  by  the  Trinity  &  Sabine  Railway  Company  in  its  capacity  of  com- 
mon carrier,  and  pertains  exclusively  to  matters  of  shipment  and  facilities 
and  accommodations  therefor,  and  so  much  thereof  as  attempts  to  exempt 
the  railroad  company  from  damages  from  fire  contravenes  public  policy 
and  is  void.     Insurance  Co.  v.  Railway,  175  IT.  S.,  91. 

The  contract  relied  upon  by  appellant  was  a  nudum  pactum,  be- 
cause it  devolved  upon  the  Trinity  &  Sabine  Railway  Company,  as 
matter  of  law,  to  provide  reasonable  means  and  facilities  for  receiving 
the  lumber  offered  by  W.  T.  Carter  ft  Bro.  for  shipment.  Rev.  Stats., 
arts.  4519,  4522 ;  Covington  v.  Keith,  139  U.  S.,  128 ;  Insurance  Co.  v. 
Railway,  175  U.  S.,  91. 

The  contract  relied  upon  by  appellant  was  wholly  without  consid- 
eration, in  that  the  switch  in  question  had  been  constructed  and  had 
been  put  in  actual  use  and  operation  several  months  prior  to  the  execu- 
tion thereof,  and  said  switch  had  been  so  constructed  and  used  without 
any  previous  verbal  understanding  that  Carter  should  execute  any  con- 
tract exempting  the  railroad  company  from  damages  from  fire,  and 
Carter's  subsequent  use  of  the  switch  in  making  shipments  of  limaber 
therefrom  was  but  the  exercise  of  a  statutory  right.  Jones  v.  Holliday, 
11  Texas,  415 ;  1  Pars,  on  Cont.,  7  ed.,  455,  bottom  paging;  Smith  v.  Sey- 
mour, 59  S.  W.  Rep.,  816 ;  Gas  Co.  v.  Singleton,  59  S.  W.  Rep.,  920 ;  Gk)n- 
zales  V.  Adoue,  56  S.  W.  Rep.,  543  (550) ;  Railway  v.  Sciacca,  80  Texas, 
356 ;  Phifer  v.  Mansur  ft  Tebbitts  Imp.  Co.,  61  S.  W.  Rep.,  968. 

The  contract  in  question  was  purely  personal  between  Carter  and  the 
Trinity  &  Sabine  Railroad  Company,  and  it  involved,  as  one  of  the 
essential  elements,  personal  trust  and  confidence,  and  same  was  there- 
fore incapable  of  assignment  by  said  railroad  company  to  appellant 
without  the  assent  of  Carter.  Railway  v.  Smith,  72  Texas,  122 ;  Brown 
V.  Warner,  78  Texas,  543;  House  v.  Houston  Waterworks,  88  Texas, 
233;  Cameron  v.  Fay,  55  Texas,  58;  Hudson  v.  Farris,  30  Texas,  574; 
Nalle  V.   Paggi,  81  Texas,  201;  Edwards  v.  Bonner,  12  Texas  Civ. 
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App.,  236  (247);  Sanger  v.  Warren,  91  Texas,  472;  Smelting  Co.  v. 
Belden,  127  U.  S.,  379;  Delaware  Co.  v.  Safe  Co.,  133  U.  S.,  488;  Burck 
V.  Taylor,  152  U.  S.,  634;  Hurd  v.  Curtis,  36  Mass.,  459;  Ice  Co.  v.  Pot- 
ter, 123  Mass.,  28 ;  Harsha  v.  Reid,  45  N.  Y.,  415 ;  Railway  v.  Cnrtiss,  80 
N.  Y.,  219;  Simpson  v.  Brown,  68  N.  Y.,  355;  Nixon  v.  Zuricalday,  24 
N.  Y.  Supp.,  121;  Clark  v.  De  Voe,  124  N.  Y.,  120;  People  v.  Railway, 
57  111.,  436 ;  Ferry  Co.  v.  Railway,  94  111.,  83 ;  Anderson  v.  Faulconer,  30 
Miss.,  145 ;  Lyon  v.  Parker,  45  Me.,  474 ;  Litka  v.  Wilcox,  39  Mich.,  94 ; 
Randall  v.  Chubb,  46  Mich.,  311 ;  Railway  v.  Railway,  6  Law.  Rep.  Ann., 
Ill;  Printing  Co.  v.  Publishing  Co.,  58  K  W.  Rep.,  238;  Harper  v. 
Dalzell,  27  Law  Bui.,  274;  Burton  v.  Larkin,  13  Pac.  Rep.,  398;  Smith 
V.  HoUet,  34  Ind.,  519 ;  Hardy  Imp.  Co.  v.  Iron  Works,  31  S.  W.  Rep., 
599 ;  Lansden  v.  McCarty,  45  Mo.,  106 ;  Kelley  v.  Thuey,  102  Mo.,  529 ; 
Bozeman  v.  Bank,  7  Ark.,  328;  Pearson  v.  Hartman,  100  Pa.  St.,  84; 
Railway  v.  Webster,  61  S.  W.  Rep.,  1018  (1020) ;  Jones  on  Easements, 
sec.  670;  13  Am.  and  Eng.  Enc.  of  Law,  645,  and  cases  cited. 

Appellant  did  not  succeed  to  the  rights  of  the  Trinity  &  Sabine 
Railway  Company  in  said  contract,  even  had  the  same  been  capable  of 
assignment.  Special  Act  22d  Leg.,  1891 ;  Morrill  v.  Smith  County,  89 
Texas,  552;  Railway  v.  Maine,  96  U.  S.,  509;  Railway  v.  Railroad 
Commissioner,  41  Ark.,  520;  Shields  v.  Ohio,  95  U.  S.,  319. 

Said  contract  does  not,  either  expressly  or  by  necessary  implication, 
extend  the  exemption  from  liability  to  fires  set  out  as  the  result  of 
negligence,  whereas 'the  fire  which  resulted  in  the  destruction  of  ap- 
pellee^s  property  was  negligently  set  out  by  appellant,  and  for  this  reason 
the  contract  affords  no  defense. 

Under  the  evidence  as  stated,  the  trial  court  did  not  err  in  imposing 
on  appellant  the  duty  to  equip  its  engines  with  the  best  approved  appli- 
ances then  in  use  for  the  prevention  or  escape  of  sparks  of  fire.  Rail^ 
way  v.  Levine,  87  Texas,  437 ;  Scott  v.  Railway,  93  Texas,  625 ;  Camp- 
bell V.  Goodwin,  87  Texas,  273;  Railway  v.  Johnson,  92  Texas,  591; 
Railway  v.  Benson,  69  Texas,  409;  Railway  v.  Home,  69  Texas,  643; 
Railway  v.  Bartlett,  81  Texas,  42. 

The  court  did  not  err  in  refusing  to  give  either  the  thirteenth,  six- 
teenth or  seventeenth  special  charges  requested  by  appellant.  Railway 
V.  Donough,  1  White  &  W.  C.  C,  357;  Metzger  v.  Railway,  41  N.  W.  Rep., 
49;  Railway  v.  Nelson,  51  Ind.,  150;  Steinweg  v.  Railway,  43  N.  Y.,  123; 
Watt  V.  Railway,  62  Am.  St.  Rep.,  772;  1  Thomp.  on  Neg.,  155;  Whart. 
on  Neg.,  sec.  872;  2  Shearm.  &  Redf.  on  Neg.,  5  ed.,  sec.  673; 
13  Am.  and  Eng.  Enc.  of  Law,  493-494;  Railway  v.  Corn,  71  111.,  493; 
Wiley  V.  Railway,  44  N.  J.  Law,  247 ;  White  v.  Railway,  38  S.  E.  Rep. 
(Va.),  180;  Railway  v.  Rogers,  8  Am.  and  Eng.  R.  R.  Cases,  710;  Rail- 
way V.  Samuels,  57  S.  W.  Rep.  (Ky.),  235;  Railway  v.  Tyne,  7  Am.  and 
Eng.  R.  R.  Cases,  515 ;  Jackson  v.  Railway,  31  Iowa,  177. 

Appellees  were  driven  to  rely  upon  evidence  circumstantial  in  its 
character  to  establish  the  fact  that  the  fire  which  resulted  in  the  de- 
struction of  their  property  was  set  out  by  one  of  appellant's  engines,  and. 
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such  being  the  case,  evidence  to  the  effect  that  appellant  at  or  about  the 
time  of  the  fire  usually  kept  in  its  service  old  engines,  some  of  them 
in  bad  condition,  was  permissible.  Wilson  v.  Railway,  58  S.  W.  Rep., 
183  (185)  ;  Railway  v.  Donaldson,  73  Texas,  126;  Railway  v.  Land,  3 
Wills.  C.  C,  sec.  50 ;  Railway  v.  Newman,  40  S.  W.  Rep.,  855 ;  Bennett 
V.  Railway,  32  S.  W.  Rep.,  835 ;  Dillingham  v.  Whittaker,  25  S.  W.  Rep., 
724 ;  Campbell  v.  Railway,  25  S.  W.  Rep.,  936,  and  cases  cited  and  com- 
mented on,  pp.  937-8;  Railway  v.  Tripp,  51  N.  E.  Rep.,  833;  Railway 
V.  Keith,  35  K  E.  Rep.,  298,  and  cases  cited;  Dunning  v.  Railway,  39 
Atl.  Rep.,  352;  Thatcher  v.  Railway,  27  Atl.  Rep.,  519;  Railway  v. 
Lewis,  51  Fed.  Rep.,  664;  Railway  v.  Johnson,  54  Fed.  Rep.,  475-^; 
Sheldon  v.  Railway,  14  N.  Y.,  218 ;  Railway  v.  Hesters,  90  Ga.,  11 ;  Roes 
V.  Railway,  88  Mass.,  87;  Davidson  v.  Railway,  34  Minn.,  51;  Field  v. 
Railway,  32  N.  Y.,  339 ;  13  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  520,  and 
cases  under  note  3;  Koontz  v.  Railway,  20  Ore.,  3;  2  Shearm.  &  Redf. 
on  Neg.,  2  ed.,  sec.  675 ;  1  Thomp.  on  Neg.,  159. 

BROWN,  Associate  Justice. — ^The  Court  of  Civil  Appeals  for  the 
First  Supreme  Judicial  District  has  certified  to  this  couri;  the  following 
statement  and  questions : 

"We  respectfully  propound  for  your  decision  the  questions  herein- 
after set  out  which  have  arisen  in  this  cause  now  pending  before  this 
court  on  appeal. 

"The  partnership  of  W.  T.  Carter  &  Brother,  composed  of  W.  T.  Car- 
ter, E.  A.  Carter,  and  Jack  Thomas,  owned  and  operated  a  sawmill  and 
planing  plant,  together  with  the  land,  houses,  stores,  machinery,  and 
other  property  appurtenant  thereto,  and  owned  the  real  estate  on  which 
it  was  situated.  The  property  was  situated  in  Polk  County,  Texas,  near 
and  adjoining  the  right  of  way  of  the  Trinity  &  Sabine  Railroad.  At 
the  time  of  the  establishment  of  the  sawmill,  etc.,  at  that  point,  the 
railroad  was  owned  and  operated  by  the  Trinity  &  Sabine  Railroad 
Company,  a  Texas  corporation.  The  road  was  about  sixty-seven  miles 
in  length  and  extended  from  the  town  of  Trinity,  Texas,  through  Polk 
County  to  Colmesneil,  in  Tyler  Coimty,  Texas. 

"The  Trinity  &  Sabine  Railroad  Company  continued  to  own  and 
operate  its  road  until  the  30th  day  of  January,  1892,  when  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas,  also  a  Texas  corporation, 
purchased  all  the  properties  of  the  Trinity  ft  Sabine  Company  and  took 
a  deed  therefor.  This  purchase  was  made  under  the  authority  and 
powers  conferred  by  the  special  Act  of  the  Legislature,  April  30,  1891, 
and  the  general  Act  of  March  28,  1891.  The  appellant  from  the  date 
of  the  purchase  owned  and  operated  the  Trinity  &  Sabine  Railroad  as  a 
part  of  its  system. 

"On  the  9th  day  of  August,  1897,  W.  T.  Carter  ft  Brother  owned  and 
were  still  operating  the  mill  and  properties  before  mentioned  and  had 
accumulated  a  large  quantity  of  lumber,  a  part  of  which  was  stacked  on 
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the  right  of  way  of  the  railroad  company  at  the  point  on  the  road  where 
the  mill  was  situated. 

*T?he  partnership  had  also  built  on  the  right  of  way  a  shed  300  feet 
long  and  40  feet  wide  in  which  was  stacked  and  stored  on  the  last 
named  date  a  large  quantity  of  kiln«4ried  lumber.  On  August  9,  1897, 
fire  was  discovered  on  or  in  the  shed  near  the  east  end  thereof  at  a  point 
60  or  65  feet  from  a  side  track  on  which  one  of  appellant^s  engines  had 
been  used  for  switching  about  30  minutes  before  the  discovery  of  the 
fire.  As  a  result  of  this  fire,  the  entire  mill  plant,  lumber  and  other 
property  was  consumed  with  tiie  exception  of  a  small  amount  of  salvage. 
The  lumber  and  sheds  were  on  the  right  of  way  with  the  assent  and 
acquiescence  of  appellant.  At  the  time  of  its  destruction,  appellees. 
Carter  ft  Brother,  were  carrying  fire  insurance  to  the  amount  of  $22,000, 
the  risk  being  distributed  among  the  several  insurance  companies  par- 
ties to  this  suit. 

^TThe  insurance  companies  paid  the  amounts  for  which  they  were 
liable  under  their  several  policies,  and  having,  by  assignment  or  by 
subrogation  clauses  in  the  policies,  themselves  acquired  an  interest  in 
the  claim  of  Carter  &  Brother  against  any  person  or  concern  responsible 
for  the  fire  and  its  consequences,  joined  Carter  ft  Brother  in  this  suit  to 
hold  the  appellant  company  liable  therefor  on  the  ground  that  the  fire 
was  negligently  set  by  sparks  from  one  of  appellant's  engines. 

"Appellant  answered  by  general  demurrer,  general  denial,  and  spe- 
•cial  pleas  whereby  it  set  up  in  defense : 

"1.  That  appellees,  in  stacking  their  lumber  on  and  near  the  right 
of  way,  assumed  the  risk  of  fires  due  to  negligence  of  appellant  in  equip- 
ping and  operating  its  engines. 

"2.  That  appellees  were  guilty  of  negligence  in  placing  combustible 
material  so  near  the  track  and  in  failing  to  provide  adequate  protection 
against  fire ;  and 

"3.  That  Carter  &  Brother  had,  in  consideration  of  the  building  of 
the  switch  near  the  mill  for  their  convenience  in  shipping  lumber  there- 
from, executed  a  written  contract  with  the  Trinity  ft  Sabine  Railroad 
Company  in  1883,  whereby  they  agreed  to  release  the  railroad  company 
from  all  responsibility  for  fires  caused  by  the  operation  of  their  engines 
at  and  near  that  point,  and  that  this  contract  by  its  terms  and  nature 
passed  to  the  appellant  company  by  reason  of  its  purchase  of  the  prop- 
erties of  the  Trinity  &  Sabine  Railroad  Company  and  was  an  effectual 
bar  to  appellees'  demands. 

"On  the  trial  before  the  court  and  jury,  evidence  was  adduced  by 
plaintiff  showing  that  engine  No.  35  of  appellant  (which  had  never  be- 
longed to  the  Trinity  &  Sabine  Railroad  Company),  was  switching  on 
the  side  track  within  65  feet  of  the  point  of  the  fire  about  30  or  40 
minutes  before  the  fire  was  discovered.  They  adduced  testimony  to  the 
effect  that  the  engine  in  question  w'as  of  an  old  and  discarded  pattern 
as  to  the  spark-arresting  device,  and  adduced  circumstantial  evidence 
tending  to  show  that  the  spark-arresting  device  was  not  in  good  condi- 
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tion,  and  that  the  engine,  while  switching  at  the  point  in  question,  waa^ 
negligently  handled.  They  also  adduced  circumstantial  evidence  tend- 
ing to  show  that  the  fire  could  not  probably  have  originated  from  any 
other  known  source  than  defendant's  engine. 

"Appellant's  evidence  tended  to  show  other  causes  as  the  probable- 
source  of  the  fire.  That  the  course  of  the  wind  was  from  the  fire  to- 
ward the  engine.  That  the  smoke  from  the  engine  actually  blew  away 
from  instead  of  toward  the  fire,  and  that  its  spark-arrester  was  an  ap- 
proved device  in  good  condition. 

"The  contract  of  release  from  responsibility  was  shown  to  have  been* 
lost,  and  while  some  testimony  was  offered  in  an  effort  to  show  that  it 
contained  a  clause  of  release  as  alleged,  the  evidence  was  not  sufficient 
to  present  the  issue  as  against  the  appellees'  plea  of  non  est  factum. 

'The  cause  was  submitted  to  the  jury  and  resulted  in  a  verdict  and 
judgment  in  favor  of  appellees  for  $150,000  and  interest. 

"The  contract  of  release  from  liability  was  discovered  by  appellant 
after  verdict  and  was  appended  to  its  motion  for  new  trial  and  made 
one  of  the  grounds  on  which  a  new  trial  was  sought.  It  was  the  orig- 
inal actually  executed  by  W.  T.  Carter.  Its  date  was  3d  day  of  May, 
1883.  The  other  party  thereto  was  the  Trinity  &  Sabine  Railroad  Com- 
pany. 

"The  contract  is  as  follows : 

"  'Whereas,  W.  T.  Carter  of  the  county  of  Polk,  State  of  Texas,  owns 
a  steam  sawmill  and  fixtures  which  is  located  in  the  county  of  Polk, 
State  of  Texas,  on  a  tract  of  land  described  as  follows,  to  wit:  Ira 
Conway  league  in  said  Polk  County,  being  about  (70)  seventy  feet  from 
the  main  track  of  the  Trinity  &  Sabine  Railway  Company;  and 

"'Whereas,  the  said  W.  T.  Carter,  for  his  convenience  in  shippings 
lumber  and  other  freight,  has  petitioned  the  said  Trinity  &  Sabine  Rail- 
way Company  to  construct  a  side  track  and  switch  at  a  point  between 
stations  2600  and  2609,  east  from  Trinity  station  and  about  twenty 
miles  east  from  Groveton  station ;  and 

"  'Whereas,  in  consideration  of  the  stipulations  hereinafter  contained, 
the  said  Trinity  &•  Sabine  Railway  Company  has  agreed,  and  by  these 
presents  does  agree,  to  construct  the  said  side  track  and  switch  at  said 
point,  which  switch  shall  be  known  and  called  Bamum. 

"  'Now,  therefore,  in  consideration  of  the  premises,  and  the  construc- 
tion of  the  said  side  track  and  switch  by  the  said  raiboad  company,  I, 
the  owner  of  said  mill,  hereby  release  the  said  Trinity  &  Sabine  Rail- 
way Company  from  any  and  all  damages  and  claims  arising  from  the 
injuring  or  killing  of  any  stock  or  cattle  belonging  to  me  or  my  con- 
tractors or  employes  that  may  be  injured  or  killed  by  the  locomotives, 
trains  or  cars  of  the  said  railroad  company  on  the  line  of  said  road  or 
ai^y  of  its  tracks,  and  from  all  damages  resulting  from  the  injury  or 
destruction  of  any  property  whatever  that  may  be  injured  or  destroyed 
by  fire  or  sparks  from  any  locomotive  of  said  railroad  company  at  or 
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about  said  Bamum  switch  belonging  to  me,  my  employes^  or  contractors^ 
in  and  about  said  mill,  and  in  the  event  the  said  railroad  company  shall 
be  made  liable  for  any  damage  done  by  it  to  any  cattle,  stock,  or  prop- 
erty belonging  to  any  of  my  contractors  and  employes  as  aforesaid,  then, 
I  bind  myself  and  assigns  to  reimburse  said  railroad  company  for  any 
money  they  have  to  pay  therefor,  including  all  costs  of  court,  and  I 
hereby  agree  that  the  claim  against  us  for  such  money  so  paid  by  said 
railroad  company  shall  be  a  lien  on  said  mill  and  its  fixtures,  as  also 
on  the  premises  on  which  the  same  is  located.  It  is  understood  that 
the  stipulation  herein  contained  shall  be  a  covenant  running  with  the 
said  land  and  mill,  and  in  the  event  I  shall  assign,  transfer,  or  lease  said 
premises,  then  the  stipulation  herein  contained  shall  be  binding  on  my 
assigns  or  lessee.  The  said  railroad  company  reserves  the  right  to  take 
up  said  track  and  switch  whenever  they  may  deem  it  proper  upon  giving 

days  notice  to  the  occupant  of  said  mill.    May  3d,  1883. 

(Signed)        "W.  T.  Carter.' 

**Though  the  contract  was  executed  by  W.  T.  Carter  alone,  no  ques* 
tion  is  made  but  that  it  was  equally  binding  upon  his  copartners. 

"Appellees  contested  the  motion  for  new  trial,  and,  in  so  far  as  it 
was  sought  upon  this  ground,  urged  that  as  the  release  was  made  be- 
tween Carter  and  the  Trinity  &  Sabine  Railroad  Company,  appellant 
was  a  stranger  thereto,  and  that  it  was  not  assignable  without  the  con- 
sent of  Carter  &  Brother,  and  no  such  assent  was  shown. 

"Appellees  also  filed  affidavits  to  the  effect  that  the  switch,  the  con- 
struction of  which  purported  to  be  the  consideration  moving  Carter  to 
the  execution  of  the  release,  had  been  actually  constructed  by  the  com- 
pany and  was  in  use  by  Carter  &  Brother  two  or  three  months  prior  to 
the  date  of  the  release,  and  the  contract  was  therefore  void  for  want  of 
consideration. 

"Appellant  filed  no  controverting  affidavits,  but  the  proof  adduced 
upon  the  trial  of  the  cause  showed  that  whatever  the  nature  of  the  agree- 
ment between  Carter  ft  Brother  and  the  Trinity  &  Sabine  Bailroad  Com- 
pany, it  was  in  force  at  the  date  of  purchase  by  appellant  of  the  prop- 
erties of  the  above  named  road.  It  further  appeared  that  appellees. 
Carter  &  Brother,  continued  to  use  the  switch  from  the  date  of  appel- 
lant's purchase  until  the  fire,  and  enjoyed  the  benefits  of  the  construc- 
tion and  maintenance  of  the  switch. 

"There  appeared  to  be  no  difference  between  the  course  of  dealing  be- 
tween the  Trinity  ft  Sabine  Company  and  Carter  &  Brother  and  the 
appellant  and  Carter  &  Brother  in  so  far  as  the  use  of  the  switch  was 
concerned,  nor  was  anything  ever  said  or  done  either  by  appellant's 
agents  or  Carter  &  Brother,  by  which  the  agreement  embodied  in  the 
lease  was  abrogated.  Appellant  continued  to  maintain  the  switch,  and 
its  use  for  the  mutual  benefit  and  convenience  of  the  railroad  and  Car- 
ter ft  Brother  continued  unchanged  until  the  fire  occurred. 

"The  facts  of  the  situation  at  that  point  were  not  such  as  to  impose: 
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on  the  railway  company  the  duty  to  construct  or  maintain  the  switch 
•as  a  part  of  its  obligation  to  the  public. 

"The  affidavits  showed  that  the  release  was  not  executed  in  pursuance 
of  any  previous  verbal  agreement. 

"Appellant  showed  such  diligence  in  its  effort  to  discover  the  original 
of  the  release  as  would  have  entitled  it  to  a  new  trial  should  it  be  held 
that  the  release,  if  adduced  upon  the  trial,  would  have  operated  as  a  bar 
to  this  action. 

"Questions  Propounded :  1.  Was  the  contract  of  release  void  either 
as  against  public  policy  or  for  want  of  consideration? 

"2.    Was  it  assignable? 

"3.  Could  it  in  any  aspect  of  the  case  be  successfully  invoked  by  ap- 
pellant as  a  bar  to  plaintiflb'  actions? 

"Appellant  introduced  evidence  on  the  trial  tending  to  show  that  the 
^diamond  stack,'  nonextension  spark-arresting  device  was  among  the 
most  efficient  in  use  for  the  purpose;  that  it  was  equally  as  good  or 
better  than  the  extension  front,  straight  stack  device.  That  it  was  so 
generally  regarded  by  practical  railroad  men  skilled  in  such  matters, 
and  that  while  the  extaision  front,  straight  stack  was  in  more  general 
use  among  railroads  than  the  diamond  stack,  yet  the  more  general  adop- 
tion of  the  straight  stack,  extension  front  was  not  due  to  the  fact  or  the 
belief  that  it  was  a  more  efficient  device  for  the  prevention  of  escape  of 
sparks  or  fire,  but  its  adoption  was  due  to  other  considerations.  That 
the  netting  which  really  controlled  the  size  of  spai'ks  emitted  was  of  the 
same  size  mesh  in  each  of  the  different  devices  named. 

"Engine  No.  35,  which  was  the  only  engine  shown  to  have  been  in 
proximity  to  the  point  where  the  fire  originated,  was  shown  to  have  been 
equipped  with  the  nonextension,  diamond  stack  device. 

"Appellees'  evidence  tended  to  show  that  the  straight  stack,  extension 
front,  was  the  later  and  better  device  in  general  use  for  the  prevention 
of  the  escape  of  sparks  and  fire,  and  that  the  nonextension,  diamond 
stack,  went  out  of  general  use  in  Texas  between  the  years  1880  and 
1885. 

"The  court  charged  the  jury  to  the  effect  that  it  was  the  duty  of  ap- 
pellant to  equip  its  engines  with  the  best  approved  spark  arresting  device 
in  use,  *  *  *  and  that  a  failure  to  do  so  would  render  it  liable  for 
the  consequences  of  the  fire  if  the  fire  was  shown  to  be  due  to  such  fail- 
ure on  the  part  of  appellant. 

"On  this  phase  of  the  case,  appellant  requested  the  three  special 
•charges  hereinafter  set  out. 

"  *No.  13.  A  railroad  company  is  not  bound  to  adopt  any  particular 
kind  of  appliances  or  machinery  for  the  prevention  of  fires,  nor  is  it  re- 
quired to  adopt  every  new  invention,  even  though  it  has  the  highest 
scientific  approval,  nor  is  it  bound  to  at  once  discard  its  machinery  and 
appliances  and  adopt  new  and  better  ones  which  are  coming  into  gen- 
eral use,  but  it  is  its  duty  to  use  such  approved  appliances  as  are  in 
general  use  among  reasonably  skillful  and  prudent  railway  men.     Hence 
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you  are  instructed  that,  although  you  should  believe  that  what  is  known 
as  a  straight  stack,  extension  front  engine  is  a  more  recent  or  a  more 
perfect  device  for  the  arresting  of  sparks  and  preventing  the  setting  out 
of  fires  than  the  diamond  stack,  nonextension  boiler,  shown  to  have  been 
in  use  upon  defendant's  engine  at  the  time  the  fire  is  alleged  to  hav6 
been  set  out,  yet  if  you  should  further  find  from  the  evidence  that  such 
diamond  stack,  nonextension  boiler  is  an  approved  appliance  for  the 
arresting  of  sparks  in  the  operation  of  engines,  and  that  such  appliance 
is  in  general  use  among  railroad  men  of  reasonable  care,  prudence  and 
skill;  that  at  the  time  of  the  alleged  injury  such  engine  was  provided 
with  such  appliances,  that  they  were  in  good  repair,  and  that  said  engine 
was  at  the  time  of  the  fire  operated  in  a  reasonably  careful  and  prudent 
manner  by  competent  employes,  then,  in  that  event,  you  will  find  for 
the  defendant,  even  though  you  should  believe  that  defendants  engine 
set  out  the  fire.' 

"^o.  16.  You  are  charged  that  railroads  are  authorized  and  per- 
mitted by  law  to  run  their  trains  upon  their  tracks  propelled  by  steam 
generated  by  fire,  and  they  are  authorized  to  use  all  reasonable  means 
which  will  permit  them  to  carry  out  the  purposes  for  which  they  are 
created.  They  are  permitted  to  use  fire  in  their  furnaces  and  are  not 
to  be  restricted  in  their  operation  or  be  made  liable  because  sparks  of 
fire  may  be  emitted  from  their  engines.  They  are  required  to  keep 
their  engines  and  appliances  in  good  order  and  handle  them  with  reason- 
able care  and  skill  and  to  use  and  keep  in  good  order  such  appliances  as 
experienced  and  practical  railroad  men  may  determine  are  among  the 
best  to  prevent  the  escape  of  sparks  and  fire.' 

"  ^o.  17.  Railroad  companies  are  authorized  and  empowered  by  law 
to  operate  their  trains,  and  in  so  doing  to  use  fire  and  steam,  but  they 
are  also  required  to  use  due  and  reasonable  care  to  prevent  injury  to  the 
property  of  others.  Reasonable  care  does  not  require  the  adoption  of 
every  new  invention  or  contrivance  which  science  may  or  can  suggest 
as  to  the  utility  of  which  men  equally  skilled  may  differ.  They  fulfill 
the  measure  of  their  duty  in  this  respect  by  adopting  such  appliances 
and  contrivances  as  are  in  practical  use  by  well-regulated  railroad  com- 
panies, and  which  have  been  proved  by  experience  to  be  adapted  to  that 
purpose.  Hence,  in  this  case,  although  the  jury  may  believe  from  the 
evidence  that  the  straight  stack,  extension  front  boiler  is  a  later  and 
a  better  device  than  the  diamond  stack,  nonextension  boiler,  or  that  a 
combination  of  the  diamond  stack  extension  boiler  is  a  later  and  better 
device  than  the  diamond  stack  nonextension  boiler  for  the  arresting  of 
sparks  and  preventing  the  setting  out  of  fires,  yet,  if  they  should  be- 
lieve that  the  diamond  stack,  nonextension  boiler  is  in  practical  use  by 
well-regulated  companies,  and  that  it  has  been  proved  by  experience 
to  be  adapted  to  that  purpose,  and  that  defendant's  engine  at  the  time 
of  the  injury  being  provided  with  such  appliances,  the  same  being  in 
good  order  and  repair,  and  that  such  engine  and  appliances  were  oper- 
ated at  said  time  with  reasonable  care  and  prudence  by  competent  em- 
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ployes,  then,  in  that  event,  they  will  find  a  verdict  for  the  defendant^ 
even  though  they  might  believe  from  a  preponderance  of  the  testimony 
that  the  fire  was  actually  set  out  by  the  defendant's  engine/ 

"Questions.  4.  Under  the  evidence  as  stated,  did  the  trial  court  err 
in  imposing  on  appellant  the  duty  to  equip  its  engine  with  the  best  ap- 
proved appliances  then  in  use  for  the  prevention  of  escape  of  sparks  and 
fire? 

"5.  Did  the  court  err  in  refusing  to  give  either  of  the  special  charges- 
above  mentioned  ? 

"6.  Are  railway  companies  required  at  their  peril  to  select  and  equip 
their  engines  with  the  best  appliances  in  use  and  approved  by  railway 
companies,  even  though  it  should  appear  that  persons  equally  skilled  in 
such  matters  differ  as  to  the  relative  merits  of  such  devices? 
'  "The  trial  court,  over  the  objection  of  appellant,  permitted  the  witness 
Clegg  to  testify  in  behalf  of  appellees,  as  shown  by  the  following  bill  of 
exceptions,  which  also  shows  the  nature  of  the  objection  urged.  The 
only  engine  which  could  possibly  have  set  out  the  fire  had  then  been 
identified  as  engine  No.  35,  and  appellant  had  adduced  no  proof  as  to  tiie- 
condition  of  its  other  engines.  No  testimony  was  offered  to  show  that 
engine  35  had  ever  thrown  sparks  or  set  out  fires  prior  to  the  date  of  the 
fire  in  question.  After  the  evidence  was  closed,  appellant,  by  special 
charge,  requested  the  court  to  exclude  it  on  the  ground  that  it  was  im- 
material and  the  court  refused  to  do  so.  Only  three  engines  were  in 
use  on  that  division  of  defendant's  road  at  the  time  of  the  fire.  The 
bill  of  exception  is  as  follows: 

"  TBe  it  remembered  that  upon  the  trial  of  the  above  numbered  and 
entitled  cause,  the  plaintiff  offered  to  prove  by  the  deposition  of  T.  H. 
Clegg  the  following  facts,  to  wit :  'The  defendant  company  usually  kept 
in  service  on  the  Trinity  and  Sabine  division  old  engines;  apparently 
some  of  them  were  in  ordinary  condition  and  some  of  them  were  in 
bad  condition.  I  know  their  condition  from  having  seen  them  daily  and 
from  having  worked  frequently  on  them.'  This  testimony  was  objected 
to  by  the  defendant  upon  the  ground  that  it  seeks  to  prove  the  condition 
of  other  engines  at  an  indefinite  time  before  and  after  the  fire,  giving- 
the  general  custom  as  to  the  use  of  bad  engines  on  a  particular  branch 
of  defendant's  road ;  and  there  are  no  allegations  of  that  kind  in  the  pe- 
tition charging  the  defendant  with  the  general  use  of  bad  engines  and 
locomotives  on  that  branch  of  its  road,  and  there  was  nothing  to  advise 
the  defendant  of  this  issue.  The  objection  was  overruled  and  the  testi- 
mony admitted  by  the  court,  to  which  ruling  the  defendant  excepted,, 
etc.' 

'^Questions.  7.  Was  the  testimony  admissible  as  against  the  objec- 
tion urged  as  shown  by  the  bill  of  exceptions? 

"8.    Should  the  court  have  given  the  requested  charge  excluding  it?"^ 

To  the  first  question  we  answer:  The  contract  is  not  void  as  being 
against  public  policy  of  the  State  nor  for  want  of  a  sufScient  considera- 
tion. 
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Upon  that  portion  of  the  question  which  submits  the  validity  of  the 
contract  for  want  of  consideration^  we  will  state  that  our  answer  is 
limited  to  the  contract  itself,  as  we  do  not  feel  authorized  to  pass  upon 
that  question  on  the  ex  parte  affidavits  presented  by  the  appellee  on  the 
motion  for  rehearing.  The  appellant  had  the  right  to  submit  the  con- 
tract and  the  issue  of  consideration  arising  upon  it  to  a  jury  for  de- 
termination, and  if  this  court  should  undertake  to  decide  the  question  in 
the  present  state  of  the  record,  we  would  be  denying  the  appellant  ita 
constitutional  right  to  have  a  verdict  of  the  jury  upon  every  material 
issue  in  the  case,  when  properly  presented.  The  fact  that  the  contract 
was  not  in  evidence  on  the  trial  can  not  aflfect  this  question;  sufficient 
reason  was  shown  why  it  was  not  produced  at  that  time.  The  recitals  in 
the  contract  show  the  consideration  to  be  the  establishment  by  the  rail- 
road company  of  a  switch  at  the  given  point  for  the  convenience  of  the 
appellees  and  not  to  remove  it  except  upon  reasonable  notice  given  to  the 
appellee  of  the  intention  to  do  so,  and  an  implied  and  legal  obligation  to 
maintain  the  switch  in  good  condition  and  to  furnish  cars  when  de- 
manded by  appellees,  as  well  as  to  receive  and  discharge  freight  at  that 
point.  These  were  valuable  rights  secured  to  the  appellees  by  the  con- 
tract and  constitute  sufficient  consideration  to  support  it. 

Counsel  for  appellee  have  discussed  the  question  of  the  validity  of 
the  contract  under  the  view  that  its  terms  constitute  a  limitation  upon 
the  common  law  liability  of  the  railroad  company  as  a  common  carrier, 
therefore  it  is  prohibited  by  article  320  of  the  Revised  Statutes.  If  that 
contention  can  be  sustained,  the  contract  must  be  held  to  be  invalid,  at 
least  to  the  extent  that  it  contravenes  the  provisions  of  that  statute. 
The  certificate  does  not  in  terms  submit  the  question  whether  the  con- 
tract is  a  limitation  of  the  common  law  liability  of  the  railroad  com- 
pany as  a  common  carrier,  but  we  believe  that  it  is  proper,  under  the 
facts  stated  and  the  question  submitted,  to  answer  with  reference  to  the 
statutory  provision,  and  the  public  policy  of  the  State.  In  determining 
the  meaning  of  the  contract,  we  must  construe  the  language  which  is 
claimed  to  constitute  such  limitation  in  connection  with  the  body  of 
the  instrument  and  in  the  light  of  the  circimistances  in  which  it  was 
made.  The  appellees  sought  to  have  a  switch  put  in  upon  the  line  of  the 
appellant^s  railroad  so  as  to  enable  appellees  to  ship  lumber  from  and 
other  things  to  that  point.  The  putting  in  of  the  switch  would  cause  the 
building  of  the  mill,  which  would  bring  together  a  number  of  persons 
as  contractors  and  laborers,  with  live  stock  to  be  used  in  connection  with 
the  business,  and  cause  the  accumulation  of  lumber  and  combustible 
matter  near  the  railroad  track, — ^all  of  which  would  increase  the  prob- 
ability that  the  railroad  company  might  incur  liability  for  damages  on 
account  of  the  injury  to  or  destruction  of  such  property  in  the  operation 
of  its  trains  "at  and  about  the  switch/*  In  order  to  induce  the  construc- 
tion of  the  switch,  in  view  of  these  facts,  this  provision  was  inserted  in 
the  contract:  "Now,  therefore,  in  consideration  of  the  premises  and  of 
the  construction  of  said  side  track  and  switch  by  the  said  railroad  com- 
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pany,  I,  the  owner  of  the  said  mill,  hereby  release  the  said  Trinity  & 
Sabine  Railway  Company  from  any  and  all  damages  and  claims  arising 
from  the  injury  or  the  killing  of  any  stock  or  cattle  belonging  to  me,  or 
my  contractors  of  employes,  that  may  be  injured  or  killed  by  the  loco- 
motives, trains  or  cars  of  the  said  railroad  company  on  the  line  of  the 
■said  road  or  any  of  its  tracks,  and  from  all  damages  resulting  from  the 
injury  or  destruction  of  any  property  whatever  that  may  be  injured  or 
destroyed  by  fire  or  sparks  from  any  locomotive  of  said  railroad  company 
at  or  about  said  Barnimi  Switch,  belonging  to  me,  my  employes  or  con- 
tractors in  and  about  the  said  ndll/' 

The  language,  taken  in  connection  with  the  purposes  of  the  contract 
and  the  surrounding  circimistances,  seems  to  refer  to  such  property  as  the 
appellees  and  their  contractors  and  employes  might  own  and  be  using 
about  and  near  to  the  switch,  and  is  not  apt,  if  it  was  intended  to  include 
property  in  the  possession  and  under  the  control  of  the  railroad  com- 
pany as  a  common  carrier.  In  order  to  bring  the  contract  within  the 
terms  of  the  statutory  prohibition,  it  must  embrace  property  for  which 
the  railroad  company  would  be  liable,  as  common  carrier,  at  the  time  of 
its  destruction;  the  terms  of  the  contract  do  not  embrace  property  for 
^hich  the  railroad  company  could  be  held  liable  as  common  carrier; 
therefore  it  is  not  within  the  statutory  inhibition.  It  is  a  sound  rule  of 
construction  that  a  contract  should  be  so  interpreted,  if  fairly  susceptible 
of  it,  as  to  make  it  legal  and  to  accomplish  the  purposes  of  the  parties; 
but  the  construction  which  counsel  for  appellee  contend  for  would  make 
the  agreement  illegal  and  defeat  the  purposes  for  which  it  was  made. 

The  most  important  question  certified  arises  out  of  the  proposition  of 
appellee's  counsel  .that  the  contract  is  contrary  to  the  public  policy  of 
the  State  and  therefore  void.  In  the  case  of  Printing  and  N.  R.  Co.  v. 
Sampson,  19  Eq.  Cases  (L.  R.),  465,  the  court  said:  "It  must  not 
te  forgotten  that  you  are  not  to  extend  arbitrarily  those  rules  which 
say  that  a  given  contract  is  void  as  being  against  public  policy,  because 
if  there  is  one  thing  which  more  than  another  public  policy  requires  it  is 
that  men  of  full  age  and  competent  understanding  shall  have  the  utmost 
liberty  of  contracting,  and  that  their  contracts  when  entered  into  freely 
and  voluntarily  shall  be  held  sacred  and  shall  be  enforced  by  courts  of 
justice.  Therefore,  you  have  this  paramount  public  policy  to  con- 
sider— that  you  are  not  lightly  to  interfere  with  this  freedom  of  con- 
tract.'* The  power  to  make  contracts  is  too  valuable  a  right  to  be 
lightly  swept  away  under  the  general  declaration  that  such  contracts 
are  contrary  to  public  policy,  and  we  must  come  to  some  definite  point  of 
imderstanding  what  the  public  policy  offended  against  consists  of. 
Under  the  facts  in  this  case,  we  must  ascertain  the  public  policy  of  the 
State  as  to  protection  from  fire  by  railroad  companies,  from  the  de- 
cisions of  the  Supreme  Court,  there  being  no  statute  on  the  subject. 

In  some  instances,  courts  have  spoken  upon  the  subject  of  contracts 
against  the  negligence  of  the  contracting  parties  as  if  there  was  a  general 
rule  of  public  policy  which  forbids  persons  to  make  contracts  by  which 
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one  would  be  exempted  from  or  indemnified  against  the  consequences  of 
his  own  negligence,  or  that  of  his  servants  or  agents;  but  we  have  not 
been  able  to  find  any  sound  authority  for  such  a  proposition;  in  fact, 
the  body  of  judicial  decisions  establishes  the  contrary  doctrine,  for  it  is 
unquestionably  true  that  in  matters  of  life,  accident,  and  fire  insurance,, 
the  contract  is  made  with  a  view  of  indemnifying  the  insured  party 
against  the  results  of  his  own  negligence,  as  well  as  against  the  negli- 
gence of  his  servants.  Insurance  Co.  v.  Erie  Tran.  Co.,  117  TJ.  S.,  312 ; 
Insurance  Co.  v.  Compress  Co.,  133  U.  S.,  388.  A  railroad  company 
when  not  contracting  in  its  character  of  common  carrier  has  the  same 
right  of  contract  as  other  corporations  or  persons,  and  in  many  instances 
may  make  contracts  for  immimity  from  liability  on  account  of  the  negli- 
gence of  itself  and  servants ;  for  example,  in  case  of  a  failure  to  fence  the 
right  of  way  when,  by  contract,  released  from  damages  on  account  of  in- 
jury to  or  killing  stock  in  consequence  of  such  failure,  the  courts  have 
held,  generally,  that  such  contiiacts  are  valid  to  the  extent  of  the  interest 
of  the  adjacent  landowner.  Railway  v.  Waterson,  4  Ohio  St.  (N.  S.), 
434;  Railway  v.  Smith,  26  Ohio  St.,  124. 

Likewise  a  railroad  company  may  contract  with  an  express  company 
for  exemption  from  liability  for  injuries  to  its  goods  or  its  agent  in 
charge  of  them,  although  the  injuries  may  be  caused  by  the  negligence 
of  its  servants ;  because  the  contract  of  carriage  is  not  that  of  a  common 
carrier.  Railway  v.  Keefer,  146  Ind.,  21;  68  Am.  St.,  348;  Express 
Cases,  117  U,  S.,  1. 

Such  a  corporation  may  likewise  by  contract  secure  immimity  from 
liability  for  damages  caused  by  the  negligence  of  its  servants  in  opera- 
ting locomotives,  whereby  fire  is  set  to  property  upon  the  right  of  way 
leased  to  persons  for  occupancy  and  the  conduct  of  private  business 
thereon.  Insurance  Co.  v.  Railway,  175  U.  S.,  91 ;  Railway  v.  McClure, 
81  N.  W.  Rep.,  52 ;  Griswold  v.  Railway,  57  N.  W.  Rep.,  843 ;  Stephens 
V.  So.  Pac,  29  Law.  Rep.  Ann.,  751;  Insurance  Co.  v.  Railway,  74  Mo. 
App.,  89. 

These  cases  certainly  establish  the  proposition  that  there  is  no  general 
public  policy  which  forbids  the  making  of  a  contract,  whereby  one  of  the 
parties  may  secure  exemption  from  the  consequences  of  his  own  negli- 
gence or  that  of  his  servants,  and  they  establish  that  in  the  class  of 
cases  cited  it  is  legitimate  to  make  such  contracts.  The  only  material 
difference  between  the  cases  last  cited  and  this  is  that  in  those  the  rail- 
road companies  leased  to  other  parties  a  portion  of  their  right  of  way 
authorizing  such  parties  to  conduct  thereon  a  business,  which  would  sup- 
ply freight  for  shipment  upon  the  railroad  from  that  point.  This  con- 
tract does  not  provide  that  the  appellees  may  carry  on  business  upon  the 
right  of  way,  but  has  in  view  the  establishment  of  a  convenience  by 
which  the  appellees  would  be  enabled  to  use  their  adjacent  property  to 
advantage ;  and  also  to  enable  them  to  ship  lumber,  manufactured  at  that 
point,  over  the  said  railroad  to  other  points  in  the  State.  We  can  see 
no  reason  why  the  contract,  in  this  case,  should  be  forbidden  that  does 
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not  apply  with  equal  force  to  the  cases  cited.  There  being  no  general 
rule  of  public  policy  which  will  condemn  this  contract,  the  inquiry  then 
Arises,  is  there  in  the  State  of  Texas  any  such  policy  indicated,  eitiier  by 
ctatutory  provision,  its  Constitution  or  judicial  decisions,  as  would  estab- 
lish a  right  in  the  public  inconsistent  with  the  terms  of  this  contract? 

The  decisions  of  this  court  establish  that  railroad  companies  must 
'equip  their  locomotives  with  the  best  approved  appliances  for  preventing 
the  escape  of  fire.  Railway  v.  Home,  C9  Texas,  646.  Indeed,  our  court 
has  created  an  exception  to  the  general  rules  of  evidence  by  which  proof 
•of  the  fact  that  fire  from  a  locomotive  set  fire  to  adjacent  property  con- 
stitutes a  prima  facie  case  of  negligence  on  the  part  of  the  railroad  com- 
pany ;  and  devolves  upon  it  the  burden  to  prove  that  its  locomotive  was 
equipped  in  the  manner  required  by  law  and  carefully  operated.  The 
decisions  are  as  potent  to  establish  the  policy  of  the  State  as  if  the  same 
principles  and  requirements  had  been  embodied  in  a  statute,  and  it  may 
he  safely  said  that  it  is  the  public  policy  of  this  State  that  railroad  com- 
panies, as  a  protection  to  property  situated  near  their  track,  shall  provide 
the  best  approved  devices  in  use  for  the  prevention  of  the  escape  of  fire 
from  their  locomotives.  If  the  contract  certified  contravenes  that  policy, 
then  it  must  be  held  to  be  void.  In  order  for  the  contract  to  violate  the 
public  policy  of  the  State,  the  subject  of  it  must  be  such  as  that  policy 
applies  to;  for  if  the  relations  of  tiie  parties  be  different  the  same  rules 
of  law  will  not  govern  them.  This  public  policy  of  the  State  relates  to 
conditions  which  arise  out  of  the  construction  and  operation  of  railroads 
and  out  of  the  pursuits  of  business  in  its  vicinity ;  but  the  parties  in  this 
■case  established  by  their  contract  a  switch  where  none  was  required  by 
the  existing  conditions  of  business  or  for  the  public  use,  and  it  was 
established  solely  for  the  promotion  of  the  private  interests  of  the  ap- 
pellees, to  develop  at  that  place  a  business  out  of  which  would  arise  in- 
creased risks  to  the  railroad  company  in  the,  operation  of  its  locomotives. 
By  the  terms  of  the  contract  the  exemption  from  liability  is  limited  to 
such  property  as  might  belong  to  appellees  situated  at  and  about  the 
switch,  for  which  the  railroad  company  was  not  responsible  as  a  com- 
mon carrier.  The  contract  does  not  provide  that  the  railroad  company 
may  relax  its  diligence  in  the  equipment  of  its  locomotives,  nor  does  it 
exempt  the  railroad  company  from  liability  for  damages  occasioned  to 
the  property  of  others  at  and  about  the  switch,  but  the  same  diligence  in 
equipping  the  locomotives  and  the  same  care  in  operating  them  was  re- 
quired as  to  property  of  all  other  people  as  would  have  been  if  the  ex- 
emption had  not  existed.  It  is  true  that  the  appellees  bound  themselves 
to  indemnify  the  railroad  company  against  damages  which  might  occur 
to  property  belonging  to  contractors  and  employes  of  the  appellees;  but 
the  contract  does  not  purport  to  exempt  the  railroad  company  from  re- 
sponsibility to  the  owners  of  such  property.  We  conclude  that  the  con- 
tract certified  is  not  violative  of  the  public  policy  of  the  State,  but  is  a 
legitimate  exercise  of  the  liberty  of  contract  by  which  the  appellees  vol- 
untarily, and  for  the  purpose  of  securing  the  convenience  of  the  railroad 
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tit  that  point,  agreed  to  release  the  railroad  company  from  liability  for 
injury  which  might  occur  to  their  property  by  the  negligence  of  the  em- 
ployes of  the  railroad  or  by  such  unavoidable  accident  as  is  frequent  by 
the  escape  of  fire  from  the  best  equipped  machinery.  This  conclusion 
is  in  harmony  with  the  decisions  of  the  Supreme  Court  of  the  United 
States  and  the  current  of  judicial  decisions  of  the  several  States.  Espe- 
<;ially  is  it  supported  by  that  class  of  decisions  which  holds  that  railroad 
•companies  may,  by  contract,  relieve  themselves  of  liability  for  injuries 
occasioned  to  the  property  of  express  companies  or  to  their  messengers 
when  carried  upon  passenger  trains,  although  such  injury  may  arise 
through  the  negligence  of  the  railroad  employes.  Express  Co.  Cases,  117 
TJ.  S.,  1.  The  agent  of  an  express  company,  while  riding  upon  the  same 
train  with  passengers  and  liable  to  the  same  dangers,  occupies  a  different 
relation  to  the  railroad  company,  when,  by  the  terms  of  the  contract, 
the  railroad  company  is  released  from  liability  to  such  agent  or  servant 
of  the  express  company.  The  express  company  cases  before  cited  are 
thoroughly  analogous  in  principle  to  this  case  and  establish  clearly  the 
distinction  which  exists  between  contracts  limiting  the  liability  of  rail- 
roads as  common  carriers  and  contracts  by  which  they  are  permitted,  in 
the  matter  of  carrying  the  property  and  messengers  of  the  express  com- 
pany, to  contract  for  exemption,  and  out  of  this  difference,  different  du- 
ties arise  and  different  responsibilities  rest  upon  the  carrier.  If  a  rail- 
road company  may  by  contract  change  its  liability  as  to  a  special  class  of 
property  or  persons,  then,  by  a  greater  reason,  they  would  be  authorized 
to  make  such  contracts,  as  in  this  case,  which  apply  to  a  given  locality 
and  particular  circumstances. 

The  second  and  third  questions  read  as  follows : 

"2.    Was  it  assignable? 

*'3.  Could  it,  in  any  aspect  of  the  case,  be  successfully  invoked  by 
appellant  as  a  bar  to  plaintiff's  action  P^' 

To  both  of  the  questions,  we  answer  that  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas,  after  the  consolidation,  had  all  of  the 
rights  under  the  contract  that  the  Trinity  &  Sabine  Railway  Company 
would  have  had  under  like  conditions. 

The  appellees  urge  that  the  contract  certified  to  us  is  personal  in  its 
nature,  involving  a  personal  trust  and  confidence  in  the  Trinity  &  Sabine 
Railway  Company;  therefore  not  assignable,  and  that  it  did  not  pass  to 
the  appellant  by  the  act  of  the  Legislature.  There  is  nothing  in  the 
subject  of  the  contract  indicating  that  one  railroad  company  could  not 
fulfill  its  obligations  as  well  as  another,  and  there  does  not  appear,  from 
the  terms  of  the  contract,  to  have  been  any  relation  of  trust  or  confidence 
between  the  appellees  and  that  particular  railroad  company.  The  con- 
tract contains  no  language  indicating  an  intention  of  the  parties  that  it 
should  not  be  transferred  to  another.  Article  308,  Revised  Statutes,  is 
in  this  language :  "The  obligee  or  assignee  of  any  written  instrument 
not  negotiable  by  the  law  merchant  may  transfer  to  another  by  assign- 
ment all  the  interest  he  may  have  in  the  same.''    This  statute  is  ex- 
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pressed  in  terms  broad  enough  to  embrace  the  present  contract.  In  the 
case  of  Lakeview  Land  Company  v.  San  Antonio  Traction  Company, 
66  Southwestern  Reporter,  766,  95  Texas,  ante,  page  252,  this  court 
had  under  consideration  a  contract  very  similar  to  the  one  submitted  in 
this  case ;  and  we  held  that  such  a  contract  was  assignable  by  the  parties 
thereto.  By  the  same  rule,  the  contract  in  this  case  under  our  statute 
would  be  assignable  by  the  railroad  company  in  case  of  the  sale  of  its 
property  to  another  corporation,  and  being  so  assignable,  the  Legislature 
might  by  the  terms  of  consolidation  impose  its  obligations  upon  the  new 
corporation  and  give  to  the  latter  the  benefits  of  its  provisions.  We 
deem  it  unnecessary  to  enter  into  an  extensive  discussion  of  this  ques- 
tion, but  we  refer  to  the  case  last  cited  and  the  authorities  cited  therein 
in  support  of  our  conclusion  that  the  contract  under  examination  is  such 
as  might  be  assigned  imder  our  statutes. 

Counsel  for  appellee  insist  with  much  earnestness  and  ability  that 
under  the  general  and  special  acts  of  the  Legislature  by  authority  of 
which  the  consolidation  was  made,  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas  acquired  only  the  physical  properties  of  the 
Trinity  &  Sabine  Railway  Company.  It  is  unnecessary  for  us  to  follow 
the  able  counsel  on  both  sides  in  their  discussion  of  the  eflfect  of  con- 
solidation where  there  is  no  statutory  provision  specifying  the  rights  and 
obligations  of  the  new  company,  because  the  general  and  special  laws 
under  which  this  consolidation  was  effected  plainly  limit  and  prescribe 
the  right  and  duties  of  the  new  corporation,  which  reduces  the  question 
to  a  construction  of  the  language  of  those  statutes.  In  order  to  under- 
stand the  terms  of  the  statutes,  it  is  necessary  to  briefly  state  the  circum- 
stances under  which  the  laws  were  passed.  The  Missouri,  Kansas  & 
Texas  Railway  Company,  a  foreign  corporation,  organized  under  the 
laws  of  the  State  of  Kansas,  had  been  permitted  by  an  act  of  the  Legis- 
lature to  carry  on  its  business  in  Texas,  being  by  the  said  act  granted 
certain  rights,  powers,  and  privileges  in  pursuance  of  which  that  com- 
pany had  constructed  some  railroads  in  this  State  in  its  own  name,  and 
had  acquired  by  purchase  and  otherwise  control  over  and  ownership  of  a 
number  of  railroads  operating  under  charters  and  under  other  names; 
and  thfe  said  foreign  corporation  was  engaged  in  operating  the  several 
railroads,  which  are  mentioned  in  the  special  act  hereafter  referred  to. 
The  State  of  Texas  claimed  that  the  purchase,  ownership,  and  control 
of  the  other  railroads  was  in  violation  of  the  Constitution  and  laws  of 
the  State  of  Texas,  and  that  no  such  power  had,  by  this  State,  been 
granted  to  the  said  foreign  corporation.  Upon  these  grounds  the  State 
instituted  a  suit  to  forfeit  the  rights  of  the  Missouri,  Kansas  &  Texas 
Railway  Company  to  carry  on  business  in  Texas  and  to  dissolve  the  com- 
bination existing  between  it  and  the  other  railroad  companies.  A  com- 
promise was  effected  between  the  State  and  the  foreign  corporation 
whereby  the  corporation  was  required  to  convey  all  of  its  railroad  prop- 
erties in  Texas,  mentioned  in  the  special  law,  to  a  corporation  to  be 
created  under  a  general  law  of  the  State,  which  was  enacted  at  the  same 
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time;  and  a  special  act  was  passed  by  the  Legislature,  which  in  its  pre* 
amble  recites  in  full  the  facts  which  we  have  stated  briefly,  and  in  the 
body  of  the  special  act  the  terms  upon  which  the  new  corporation,  when 
organized,  should  receive  the  properties  from  the  several  railroad  com- 
panies mentioned,  are  specified  in  full.  As  pertinent  to  the  issue  under 
discussion,  we  copy  from  the  special  act  as  follows : 

"Section  1.  That  the  Missouri,  Kansas  &  Texas  Railway  Company  be, 
and  it  is  hereby  authorized  and  empowered  to  transfer,  sell,  and  convey, 
all  and  singular,  the  railway  property,  tracks,  side  tracks,  depots,  right 
of  way  and  all  property  and  property  rights  within  this  State,  acquired, 
controlled,  or  held  by  it,  or  in  its  name,  by  purchase,  construction,  or 
otherwise;  and  which  sale  and  conveyance  to  be  made  under  the  power 
herein  given,  shall  be  to  some  railway  corporation,  company,  or  associa- 
tion of  persons,  to  be  incorporated  under  the  laws  of  this  State  for  the 
purpose  of  acquiring,  owning,  maintaining,  and  operating  the  railways 
so  purchased  as  one  property. 

^^Sec.  2.  The  sales  to  and  purchase  by  the  said  Missouri,  Kansas  & 
Texas  Railway  Company  of  the  several  lines  of  railway  within  this  State, 
from  the  railway  companies  hereafter  mentioned,  and  which  lines  have 
been  heretofore  operated  by  or  as  the  property  of  the  said  Missouri,  Kan- 
sas &  Texas  Railway  Company,  or  as  a  part  of  the  system  of  railroads 
within  this  State  known  as  the  Missouri,  Kansas  &  Texas  Railway,  are 
hereby  authorized,  approved,  ratified,  €uid  confirmed,  and  the  consent  of 
the  State  is  hereby  given  thereto. 

"Sec.  3.  The  sale  herein  authorized  to  be  made  shall  be  subject  to  all 
just  and  legal  incumbrances,  suits,  or  actions  for  damages  or  rights  of 
way,  liens,  judgments  and  debts  given,  contracted,  or  incurred  by  said 
Missouri,  Kansas  &  Texas  Railway  Company  and  other  companies  herein 
mentioned,  upon  or  against  the  said  properties  or  any  part  thereof,  as 
well  as  to  the  payment  and  discharge  of  all  and  singular  the  legal  obliga- 
tions and  liabilities  of  every  sort  whatsoever  against  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  and  properties  herein  mentioned.^^ 

At  the  same  session  of  the  Legislature  and  within  a  few  days  of  the 
time  when  the  special  act  was  passed,  the  Legislature  of  Texas  enacted 
a  general  law  entitled  "An  act  to  provide  for  the  incorporation  of  rail- 
way companies,  for  the  purpo^  of  acquiring,  owning,  maintaining,  and 
operating  any  line  or  lines  of  railway  within  this  State,  authorized  by 
law  to  be  sold,  and  to  empower  such  companies,  when  so  organized,  to 
purchase  and  extend. 

"Section  1.  Be  it  enacted  by  the  Legislature  of  Texas :  That  when- 
ever any  line  or  lines  of  railway  or  railway  properties  within  this  State 
are  by  special  law  authorized  to  be  sold  and  conveyed,  the  persons  con- 
templating or  engaging  for  the  purchase  thereof  may  be  formed  into 
a  corporation  for  the  purpose  of  acquiring,  owning,  maintaining,  and 
operating  such  line  or  lines  of  railway,  by  complying,  as  far  as  is  ap- 
plicable with  the  requirements  of  chapter  one  (1)  of  title  eighty-four 
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(84)  of  the  Revised  Statutes  of  this  State.  *  *  *  And  when  such 
corporation  has  been  formed,  it  shall  have  the  power  to  purchase,  ac- 
quire, own,  maintain,  and  operate  such  line  or  lines  of  railway,  and 
properties  pertaining  thereto,  and  all  other  rights,  powers,  and  privileges 
given  by  the  laws  of  this  State  to  railway  companies,  including  the  right 
to  complete  and  Extend  such  line  or  lines  of  railway  and  to  constract 
branch  lines  thereto,  and  any  proposed  extension  or  branch  lines  may  be 
provided  for  and  included  in  the  original  article  of  incorporation,  or  the 
same  may,  by  amendment  thereto  at  any  time  thereafter,  be  projected 
and  provided  for  by  such  company. 

"Sec.  2.  Every  railroad  company  organized  under  the  preceding  sec- 
tion of  this  act  shall  take  the  property  so  purchased  subject  to  all  in- 
cumbrances, judgments;  claims,  suits,  claims  for  damages  and  for  right 
of  way  against  the  old  company,  and  subject  to  all  debts  and  claims  for 
damages  accruing  against  any  receiver  which  may  have  been  appointed 
for  the  old  company,  to  the  same  extent  that  such  property  would  have 
been  liable  in  the  hands  of  the  railroad  company  from  which  it  was 
purchased.'^ 

We  have  copied  thus  extensively  from  the  two  acts  under  which  the 
consolidation  was  had,  because  they  show  the  purpose  of  the  Legislature 
to  have  been  that  all  of  the  old  corporations,  controlling  the  properties 
named,  should  be  merged  into  the  new  corporation  to  be  formed,  and 
that  all  of  the  property  of  the  existing  corporations  should  be  vested  in 
the  new  and  all  of  the  liabilities,  contracts,  and  obligations  of  the  exist- 
ing corporations  should  be  assumed  and  discharged  by  the  new.  The  fol- 
lowing language  contained  in  the  special  act,  as  above  quoted,  applies  to 
the  question  under  consideration:  "The  sale  herein  authorized  to  be 
made  shall  be  subject  to  all  just  and  legal  incumbrances  ♦  ♦  *  as 
well  as  to  the  payment  and  discharge  of  all  and  singular  the  legal  obliga- 
tions and  liabilities  of  every  sort  whatsoever,  against  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  and  properties  herein  mentioned.*'  The 
Trinity  &  Sabine  Railway  Company  was  one  of  the  corporations  men- 
tioned in  the  special  act  as  merged  into  the  new  company  by  the  con- 
solidation. What  obligations  did  the  contract  between  Carter  4 
Brother  and  the  railroad  company  impose  upon  that  company?  The 
railroad  company  agreed  to  put  in  the  switch  at  the  place  designated, 
and  having  done  that,  not  to  remove  it  without  reasonable  notice  to  the 
appellee.  The  switch  was  put  in  for  the  purpose  of  enabling  Carter  & 
Brother  to  ship  lumber  from  that  point  and  to  ship  freight  from  other 
places  to  that  point.  Out  of  the  terms  of  this  contract  there  arose,  by 
implication,  an  obligation  on  the  part  of  the  railroad  company  to  main- 
tain that  switch  in  reasonably  good  condition  for  use  and  to  furnish  cars 
at  that  point  for  the  shipment  of  freight,  and  to  receive  and  ship  freight 
from  that  point,  and  to  likewise  transport  and  deliver  freight  destined  to 
the  same  place  until  the  switch  should  be  removed,  after  reasonable 
notice,  in  accordance  with  the  terms  of  the  contract.  By  the  terms  of 
the  consolidation,  as  specified  in  the  law  quoted  above,  the  appellant  as- 
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sumed  those  obligations  and  was  substituted  for  the  Trinity  &  Sabine 
Railway  Company.  It  was  bound  to  perform  all  of  the  duties  to  the  ap- 
pellees that  might  have  been  demanded  by  them  of  the  Trinity  & 
Sabine  Company.  Pullman  Car.  Co.  t.  Railway,  115  U.  S.,  594.  The 
Missouri  Pacific  Railway  Company  made  a  contract  with  the  Pullman 
Car  Company,  by  which  the  railroad  company  agreed  to  haul  over  its 
railroads  the  cars  of  the  Pullman  company.  Under  a  statute  of  the 
State  of  Missouri  the  Missouri  Pacific  Company  was  consolidf^ted  with 
the  Iron  Mountain  &  Southern  Railroad  Company.  The  terms  of  the 
Missouri  statute  are  very  similar  to  those  of  our  statute.  The  new  cor- 
poration took  the  name  of  the  Missouri  Pacific  Railway  Company,  and 
subsequently  litigation  arose  between  the  Pullman  Company  and  the  rail- 
Toad  company,  in  which  it  was  held  by  the  Supreme  Couri;  of  the  United 
States  that  the  new  corporation  was  bound  to  carry  out  the  contract  to 
haul  the  cars  over  the  road  which  the  old  Missouri  Pacific  Company 
owned  at  the  time  the  contract  was  made.  That  case  is  well  in  point  in 
the  construction  of  the  language  of  our  statute,  and  supports  our  conclu- 
sion that  under  the  terms  of  the  statute  the  duty  to  maintain  the  switch 
and  to  receive  freight  and  deliver  it  to  appellees  at  that  point  was  as- 
sumed by  the  appellant.  After  the  formation  of  the  new  corporation  it 
continued  the  switch  in  existence  as  before,  and  recognized  all  the  rights 
of  appellees  therein  by  receiving  and  transporting  lumber  from  that 
point  and  delivering  freight  to  them  at  the  switch;  and  at  the  time  of 
the  fire  by  which  the  property  was  destroyed,  the  appellant  was  engaged 
in  the  discharge  of  obligations  which  rested  upon  it  by  reason  of  the 
contract  made  between  Carter  &  Brother  and  the  Trinity  &  Sabine  Rail- 
way Company.  The  eflfect  of  substituting  the  appellant  for  the  Trinity 
&  Sabine  Railway  Company  in  the  contract  was  to  give  the  appellant  the 
full  benefit  of  that  contract,  as  well  as  to  charge  it  with  the  performance 
of  its  obligation,  for  it  is  a  well-settled  principle  that  the  obligations  of 
contracts  must  be  mutually  binding  upon  the  parties.  Bangor  Furnace 
Co.  V.  Magill,  108  111.,  656 ;  Lewis  v.  Insurance  Co.,  61  Mo.,  534.  If  the 
Trinity  &  Sabine  Railway  Company  had  been  operating  the  locomotive 
at  the  time  the  fire  was  set,  then  the  terms  of  the  contract  would  have 
exempted  that  company  from  liability,  and  the  appellant  being  bound 
only  as  the  Trinity  &  Sabine  Railway  Company  would  have  been,  and 
being  entitled  to  all  the  benefits  that  the  former  company  would  have 
had  under  the  contract,  is  also,  by  its  terms,  acquitted  of  liability  for 
the  damages  caused  by  the  fire. 

The  fourth,  fifth,  and  sixth  questions  submitted  are  as  follows : 

"4.  Under  the  evidence  as  stated,  did  the  trial  court  err  in  imposing 
on  appellant  the  duty  to  equip  its  engine  with  the  best  approved  appli- 
ances then  in  use  for  the  prevention  of  escape  of  sparks  and  fire  ? 

"5.  Did  the  court  err  in  refusing  to  give  either  of  the  special  charges 
above  mentioned? 

^*6.  Are  railway  companies  required  at  their  peril  to  select  and  equip 
their  engines  yith  the  best  appliances  in  use  and  approved  by  railway 
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companies,  even  though  it  should  appear  that  persons  equally  skilled  in 
such  matters  differ  as  to  the  relative  merits  of  such  devices/' 

To  all  of  these  questions  we  answer  that  the  trial  court  committed 
error  in  the  charge  given  under  the  facts  of  this  case  in  failing  to  in- 
struct the  jury  that  it  was  the  duty  of  the  railway  company  to  use  or- 
dinary care  to  provide  its  engines  with  the  best  approved  devices  for 
preventing  the  escape  of  sparks  and  fire  therefrom,  and  the  court  did  not 
err  in  refusing  the  special  charges  which  were  asked. 

The  charge  of  the  court  presents  the  law  applicable  to  a  case  in  which 
the  question  is  the  character  of  the  spark  arrester  reqtiired  by  law,  but 
under  the  facts  of  this  case  the  charge  given  failed  to  submit  an  import- 
ant issue, — ^the  question  of  diligence  in  the  selection  of  the  apparatus. 
The  testimony  in  this  case  tended  to  prove  that  each  of  two  different 
kinds  of  spark-arresters  was  used  by  railroad  companies  and  each  was 
considered  by  experienced  railroad  men  as  better  than  the  other,  which 
produced  a  condition  in  which  it  was  necessary  for  the  railroad  company 
to  make  a  choice  between  the  two.  Under  this  state  of  facts,  it  was  the 
duty  of  the  railroad  company  to  exercise  ordinary  care, — ^that  is,  such 
care  as  a  man  of  ordinary  prudence  would  exercise  under  like  circum- 
stances to  select  and  use  the  better  of  the  two,  but,  having  used  such  care 
as  the  law  requires,  it  can  not  be  held  that  a  failure  of  judgment  honestly 
exercised  in  an  attempt  to  discharge  the  duty  should  render  the  company 
liable.  Turnpike  Co.  v.  Railway,  54  Pa.,  350;  Jackson  v.  Railway,  31 
Iowa,  178;  Hoye  v.  Railway,  46  Minn.,  269;  Railway  v.  Com,  71  IlL, 
496 ;  M.  R.  Sash  and  D.  Co.  v.  Railway,  91  Wis.,  463. 

In  Turnpike  Company  v.  Railway  Company,  cited  above,  the  plaintiff 
asked  the  trial  court  to  charge  the  jury  as  follows :  '*If  the  defendants 
neglected  to  supply  the  engine,  which  is  alleged  to  have  fired  plaintiffs' 
bridge,  with  the  best  and  most  perfect  form  of  spark-catcher  in  use,  for 
the  purpose  of  guarding  against  the  emission  of  sparks,  and  if,  in  conse- 
quence of  such  neglect,  sparks  were  emitted  which  fired  the  plaintiffs* 
bridge,  that  without  some  proof  of  concurring  neglect  on  the  part  of 
plaintiffs  in  originating  the  fire,  they  are  entitled  to  recover.**  The  court 
refused  the  requested  instruction  and  gave  to  the  jury  the  following 
charge:  "The  degree  of  care  to  be  observed  by  the  defendants  is  or- 
dinary care,  and  the  absence  of  this  care,  if  it  appear  by  suflBcient  proof, 
is  evidence  of  negligence.  I  therefore  say  that  if  the  defendants  used 
ordinary  care  and  skill  in  procuring  good  and  safe  spark-arresters,  such 
as  are  most  in  use  in  the  country,  and  approved  by  experienced  railroad 
operators  and  mechanics,  they  would  not  be  required  to  use  any  other  or 
greater  care  or  skill  in  respect  to  the  character  of  the  spark-arrester  used 
by  them.**  The  Supreme  Court  of  Pennsylvania  approved  the  charge 
given.  That  case  presents  sharply  the  very  question  that  we  have  before 
us, — ^the  necessity  of  a  charge  upon  the  issue  as  to  whether  the  railroad 
company  exercised  ordinary  care  in  selecting  its  machinery,  and  if  it  did, 
should  it  be  held  liable  for  a  failure  in  that  particular?  The  opinion  of 
the  Supreme  Court  of  Pennsylvania  sustains  the  charge,  given  by  very 
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c«gent  and  convincing  reasons,  from  which  we  copy  as  follows :  *^What 
is  care  in  one  case  may  be  negligence  in  another  where  the  danger  is 
greater  and  more  care  is  required.  The  degree  of  care  having  no  legal 
standard,  but  being  measured  by  the  facts  that  arise,  it  is  reasonable 
such  care  must  be  required  which  it  is  shown  is  ordinarily  suflScient 
under  similar  circumstances  to  avoid  the  danger  and  secure  the  safety 
needed.  Ordinary  care  is  therefore  the  only  rule  which  can  be  stated  by 
a  court.  But  as  the  degree  of  care  is  measured  in  every  case  by  its  cir- 
cumstances, that  which  is  ordinary  care  in  a  case  of  extraordinary  dan- 
ger would  be  extraordinary  care  in  a  case  of  ordinary  danger,  and  that 
which  would  be  ordinary  care  in  a  case  of  ordinary  danger  would  be  less 
than  ordinary  care  in  a  case  of  great  danger.  ♦  ♦  ♦  Care  according 
to  the  circimistances  being  the  rule,  we  must  not  overlook  what  the  judge 
said  upon  the  particular  subject  to  which  this  care  related.  In  his 
answer  to  the  first  point,  he  said,  if  the  defendant  used  ordinary  skill  in 
procuring  a  good  and  safe  spark-catcher,  such  as  are  most  in  use  in  the 
country  and  approved  by  experienced  railroad  operators  and  mechanics, 
they  would  not  be  required  to  use  any  other  or  greater  skill  or  care  in 
respect  to  the  spark-catcher  used  by  them — ^now  clearly  this  was  an  ap- 
plication of  the  nde  to  the  very  case  before  the  jury,  and  not  to  one  of 
less  danger  in  which  the  care  required  would  be  less.'*  The  other  cases 
cited  sustain  our  conclusion  as  expressed  in  the  answer  to  the  question. 

In  passing  upon  this  question,  courts  have  usually  expressed  the  rule 
without  the  qualification,  because  the  facts  in  the  case  did  not  demand 
it.  The  standard  established  is  that  the  railroad  company  must  select 
the  best  devices  in  use  for  the  purpose  of  arresting  sparks  and  preventing 
the  escape  of  fire  from  the  locomotive,  and  it  is  said  that  a  man  of 
ordinary  prudence  will  do  so.  Jackson  v.  Eailway,  31  Iowa,  178.  But 
this  does  not  prescribe  the  form  of  the  charge  to  be  given,  which  must 
conform  to  the  facts  of  each  case.  The  requisites  of  a  charge  by  trial 
courts  are  prescribed  by  article  1317,  Revised  Statutes,  which  is  as  fol- 
lows :  "The  charge  shall  be  in  writing  and  signed  by  the  judge,  and  he 
shall  read  it  to  the  jury  in  the  precise  words  in  which  it  is  written;  he 
shall  not  charge  or  comment  on  the  weight  of  evidence ;  he  shall  so  frame 
the  charge  as  to  distinctly  separate  the  questions  of  law  from  the  ques- 
tions of  fact ;  he  shall  decide  on  and  instruct  the  jury  as  to  the  law  aris- 
ing on  the  facts,  and  shall  submit  all  controverted  questions  of  fact 
solely  to  the  decision  of  the  jury."  The  requirement  that  the  court 
"shall  instruct  the  jury  as  to  the  law  arising  on  the  facts"  means  that  it 
shall  inform  the  jury  as  to  what  the  law  is  upon  the  facts  as  proved  by 
the  testimony  introduced  by  both  parties.  The  facts  upon  which  the 
plaintiff  claims  a  right  to  recover  and  those  under  which  the  defendant 
resists  that  claim  equally  constitute  the  case  upon  which  the  court  must 
submit  the  charge.    Scott  v.  Railway,  93  Texas,  625. 

The  charges  submitted  by  the  appellant's  counsel  were  properly  re- 
fused, because  they  were  argumentative  in  form  and  ignored  the  re- 
quirement of  ordinary  care  in  selecting  the  machinery,  that  it  be  in  good 


Digitized  by  VjOOQ IC 


486  95  Texas  Eepobts.  [May, 

condition  at  the  time  and  carefully  operated.  Scott  v.  Railway,  93 
Texas,  625. 

The  seventh  and  eighth  questions  are  as  follows : 

**7.  Was  the  testimony  admissible  as  against  the  objection  urged  as 
shown  by  the  bill  of  exceptions? 

"8.    Should  the  court  have  given  the  requested  charge  excluding  it?* 

It  is  insisted  that  because  the  engine  which  set  out  the  fire  was  identi- 
fied as  No.  35,  the  testimony  of  Clegg  was  not  admissible.  It  must  be 
borne  in  mind  that  when  the  plaintiflE  was  developing  the  case,  the  iden- 
tity of  the  engine  which  set  the  fire  had  not  been  established,  and  that 
the  plaintiff  had  the  right  to  show  that  any  locomotive  which  then  be- 
longed to  the  appellant  was  defective  in  the  particulars  to  which  Clegg^s 
testimony  was  directed.  This  testimony  was  admissible  upon  the  issue 
of  ordinary  care  in  the  selection  of  its  machinery;  it  would  be  per- 
missible to  show  that  all  of  the  locomotives  which  were  owned  and  op- 
erated by  the  railroad  company  were  in  bad  condition,  which  would  tend 
to  prove  that  ordinary  care  had  not  been  exercised,  for  it  could  not  be 
expected  that  the  exercise  of  ordinary  care  would  fail  in  every  instance 
to  secure  reasonably  safe  equipments. 


Waplbs-Platter  Grooeb  Company  v.  Texas  and  Pacific 
RA.ILWAY  Company,  Garnishee. 

No.  1105.    Decided  May  19,  1902. 

1.—Ganii8liinent— Unliquidated  Damages. 

A  claim  arising  upon  contract,  but  for  damages  unliquidated  and  in  their 
nature  uncertain  (as  for  injury  to  cattle  in  shipment  through  negligence  of  the 
carrier),  is  not  subject  to  garnishment.     (Pp.  488,  489.) 

2. — Same— Judgment— Superaedeaa. 

A  claim  for  unliquidated  damages  is  not  rendered  a  liquidated  one,  so  as  to 
be  subject  to  garnishment  bj  a  judgment  determining  the  amount,  until  it  has 
reached  that  stage  where  it  can  not  be  set  aside  or  reversed  on  appeal.    P.  489.) 

3. — Same— Case  Stated. 

A  railway  company,  defendant  in  a  suit  for  negligently  injuring  cattle 
transported  by  it,  was  garnished  in  a  suit  against  the  plaintiff  by  a  third  party, 
first  before  plaintiff  recovered  judgment  against  it;  again,  after  the  recovery  of 
judgment,  but  pending  its  appeal  with  supersedeas,  and  again,  after  the  judg- 
ment was  affirmed  but  had  been  transferred  to  another  by  the  plaintiff.  Held> 
that  it  was  not  liable  as  garnishee.     (Pp.  487-489.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Second  Dis- 
trict, in  an  appeal  from  Eastland  County. 

R.  W.  Floumoy,  for  appellant. — ^The  judgment  of  a  trial  court  is  sub- 
ject to  garnishment  on  a  writ  issuing  out  of  the  same  court,  and  the  ap- 
peal, then  pending  or  subsequently  perfected,  of  the  said  judgment,  will 
not  defeat  the  lien  of  such  garnishment;  on  affirmance  of  the  judgment 
in  the  appellate  court  the  plaintiflE  in  garnishment  is  entitled  to  enforce 
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his  lien  under  the  writ,  against  the  garnishee.  Rev.  Stats.,  art.  219; 
Kreisler  v.  Campbell,  89  Texas,  104;  Davis  v.  King,  56  S.  W.  Rep., 
1041;  Insnranee  Co.  v.  Willis,  70  Texas,  15;  14  Am.  and  Eng.  Ene.  of 
Law,  last  ed.,  764. 

A  demand  which  will  support  an  attachment  or  garnishment  founded 
thereon  is  also  subject  to  garnishment,  and  the  degree  of  the  certainty 
required  of  the  obligation  is  the  same  in  the  one  case  as  in  the  other;, 
and  a  demand  arising  out  of  contract  and  capable  of  liquidation  hj^ 
reference  to  fixed  standards  of  value,  is  suflSciently  certain  for  the  pur- 
poses of  either  case.  Stiff  v.  Fisher,  2  Texas  Civ  App.,  346 ;  Hochstad- 
ler  V.  Sam,  73  Texas,  315 ;  Fleming  v.  Pringle,  51  S.  W.  Rep.,  553 ; 
14  Am.  and  Eng.  Enc.  of  Law,  last  ed.,  761,  par.  (3). 

GAINES,  Chief  Justice. — The  Court  of  Civil  Appeals  of  the  Second 
Supreme  Judicial  District  have  certified  for  our  decision  the  following 
questions : 

"On  April  25,  1898,  L.  C.  Downtain  instituted  suit  in  the  District 
Court  of  Eastland  County  against  the  Texas  and  Pacific  Railway  Com- 
pany for  damages  in  a  cattle  shipment,  securing  a  judgment  in  his  favor 
on  the  28th  day  of  March,  1899.  From  this  judgment  on  May  20,  1899, 
the  railway  company  perfected  an  appeal  to  this  court  upon  a  sufiicient 
supersedeas  bond.  January  20,  1900,  the  said  judgment  of  the  District 
Court  was  afiSrmed  here,  which,  so  far  as  appears  from  the  record,  con- 
cluded this  litigation,  save  that  motion  for  rehearing  was  filed  in  this 
court,  which  was  overruled  on  February  17,  1900.  On  January  20, 
1900,  the  date  the  judgment  of  the  District  Court  was  aflBrmed,  as  stated, 
L.  C.  Downtain,  for  a  valuable  consideration,  by  parol,  transferred  the 
judgment  in  his  favor  to  James  &  Hughes,  proprietors  of  the  Eastland 
County  Bank,  in  Eastland,  Texas. 

^Tn  August,  1898,  the  appellant  herein,  Waples-Platter  Grocer  Com- 
pany, in  a  certain  suit  instituted  by  it  against  said  L.  C.  Downtain  in 
the  District  Court  of  Eastland  County,  Texas,  caused  to  be  duly  issued 
and  served  upon  the  Texas  &  Pacific  Railway  Company  a  writ  of  gar- 
nishment founded  upon  a  sum  certain  for  the  recovery  of  which  the  suit 
against  Downtain  had  been  instituted.  On  the  20th  day  of  March^ 
1899,  the  Waples-Platter  Grocery  Company  recovered  judgment  in  its 
said  suit  against  Downtain,  which  is  still  unsatisfied  in  an  amount  in 
excess  of  the  amount  for  which  the  Texas  &  Pacific  Railway  Company 
is  Uable  upon  said  judgment  in  favor  of  Downtain.  Waples-Platter 
Qrocer  Company  also  caused  to  be  duly  issued  and  served  upon  the  rail- 
way company  other  like  writs  of  garnishment  on  the  7th  day  of  April, 
1899,  and  on  the  5th  day  of  February,  1900. 

'^Subsequent  to  all  the  dates  mentioned,  the  railway  company 
answered,  substantially  setting  up  the  facts  as  agreed  upon  and  prayed 
that  the  court  determine  to  which  party  it  should  pay  the  amoimt  for 
which  it  was  indebted,  James  &  Hughes  having  in  the  meantime  inters 
vened,  and  the  trial  court  adjudged,  in  eflfect,  that  the  appellant  com- 
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pany  acquired  no  right  by  the  service  of  its  said  writs  of  garnishment, 
and  that  interveners,  James  &  Hughes,  were  entitled  to  recover  of  the 
"Texas  &  Pacific  Railway  Company  the  sum  of  $137.85,  with  interest  at 
the  legal  rate  from  the  date  of  judgment,  which  was  July  24,  1901. 
From  the  judgment  so  rendered  this  appeal  has  been  duly  prosecuted. 

'In  view  of  the  decision  of  the  Court  of  Civil  Appeals  for  the  Third 
District  in  the  case  of  Kriesle  v.  Campbell,  32  Southwestern  Beporter, 
^81,  and  of  what  is  said  by  your  honorable  court  in  the  same  case  as 
shown  in  89  Texas,  104,  we  deem  it  advisable  to  certify  to  your  honors 
for  decision  the  question : 

"1.  Whether,  pending  said  appeal  therefrom,  the  said  judgment  in 
favor  of  Downtain  was  subject  to  appellant's  said  writs  of  garnishment? 

"2.  If  not,  whether  the  claim  of  the  judgment  debtor  Downtain 
against  the  garnishee,  the  Texas  &  Pacific  Railway  Company,  as  stated 
and  shown  in  the  agreed  statement  of  facts,  is  a  demand  of  such  char- 
acter as  to  be  subject  to  garnishment  even  before  the  judgment  which 
determined  his  rights  thereon?'* 

The  nature  of  the  claim  of  Downtain  against  the  Texas  &  Pacific 
Railway  Company  appears  from  the  following  statement  of  the  agreed 
case  upon  which  the  case  was  tried  and  which  the  Court  of  Civil  Appeals 
have  transmitted  to  us  as  a  part  of  their  certificate :  ^The  judgment  in 
favor  of  said  Downtain  against  said  railway  company  was  obtained  in 
A  suit  for  damages  to  cattle  in  transit  owned  by  the  said  plaintiff  and 
transported  by  the  said  defendant,  and  was  recovered  on  allegations  of 
diminished  market  value  in  the  said  cattle  by  reason  of  neglect  of  the 
said  defendant  company  in  the  handling  and  transporting  same.'' 

From  this  statement,  it  is  evident  that  Downtain's  cause  of  action  was 
for  unliquidated  damages  for  the  breach  of  a  contract.  It  is  well  settled 
that  a  demand  growing  out  of  a  tort  is  not  subject  to  garnishment.  But 
upon  the  question  whether  a  cause  of  action  for  unliquidated  damages 
resulting  from  a  breach  of  contract  is  so  subject  there  is  a  conflict  of 
authority.  Since  the  writ  of  garnishment  is  a  creature  of  statutory  law, 
it  may  be  that  the  diversity  of  opinion  upon  the  question  grows  out  of 
the  difference  in  language  in  the  statutes  which  have  been  severally  con- 
strued by  the  courts.  However  that  may  be,  we  are  of  the  opinion  that 
the  weight  of  authority  and  the  better  reason  support  the  nde  that  when 
the  damages  are  unliquidated  and  in  their  nature  uncertain,  the  demand 
is  not  subject  to  garnishment.  Capes  v.  Burgess,  135  111.,  61 ;  Hugg  v. 
Booth,  2  Ire.  (N.  C),  282;  Paul  v.  Paul,  10  N.  H.,  117;  McKean  v. 
"Turner,  45  N.  H.,  203 ;  Leefe  v.  Walker,  18  La.,  1 ;  Selheimer  v.  Elder, 
58  Pa.  St.,  154.  The  sound  basis  for  the  rule  is  that  the  garnishee  is 
required  by  the  statute  to  answer  under  oath  "what,  if  anything,  he  is 
indebted^'  to  the  defendant;  and  it  is  imreasonable  that  he  should  be 
•compelled  to  swear  to  the  amount  of  a  demand  which  is  not  capable  of 
being  ascertained  by  a  calculation  made  from  data  furnished  by  the  con- 
tract itself  considered  in  connection  with  the  breach.  In  Hugg  v. 
Booth,  supra.  Chief  Justice  RuflBn  of  North  Carolina,  speaking  of  a 


Digitized  by  VjOOQ IC 


J90S.']  Gboobr  Co.  v.  T.  &  P.  Ey.  Co.  489 

statute  of  that  State,  says:  'The  attachment  could  only  be  served  on 
one  'indebted;^  and  the  judgment  was  to  be  'upon  his  examination 
only* — ^which  yet  more  clearly  evinces  that  it  could  only  apply  to  such 
demands  of  which  the  garnishee  could  conscientiously  and  with  reason- 
able certainty  state  the  amount  on  his  oath,  and  not  to  a  case  of  uncer- 
tain damages,  of  which  there  is  no  standard  until  assessed  by  a  jury." 

In  Hochstadler  v.  Sam,  73  Texas,  315,  it  was  held  that  a  demand  for 
nnliquidated  and  uncertain  damages  for  breach  of  contract  would  not 
support  an  attachment;  and  the  ground  for  the  conclusion  was  that  it 
was  not  contemplated  that  a  plaintiff  should  swear  that  the  defendant 
was  indebted  to  him  in  a  certain  sum,  when  the  natiire  of  his  case  was 
such  that  he  could  not  definitely  ascertain  the  amount  of  his  demand. 
If  the  plaintiff  in  such  a  case  is  not  permitted  to  make  oath  to  the 
amount  of  his  demand  and  to  sue  out  an  attachment,  for  a  stronger  rea- 
son, we  think,  a  garnishee  should  not  be  required  to  answer  as  to  an 
indebtedness  when  it  is  impossible  for  him  to  ascertain  the  amount 
thereof  from  the  terms  of  the  contract  and  the  facts  of  the  breach. 

For  these  reasons,  we  answer  the  second  question  in  the  negative. 

We  are  also  of  the  opinion  that  it  results  from  the  foregoing  conclu- 
sion that  a  like  answer  must  be  given  to  the  first  question.  The  demand 
being  uncertain,  is  not  made  certain  until  the  amount  is  fixed  by  a  final 
judgment  of  the  court, — ^that  is  to  say,  a  judgment  not  merely  final  in 
the  sense  that  an  appeal  lies  therefrom,  but  a  judgment  final  in  the  sense 
that  it  has  reached  that  stage  in  judicial  procedure  when  it  can  neither 
be  set  aside  nor  reversed  upon  appeal.  In  the  case  of  the  Texas  Trunk 
Hallway  Company  v.  Jackson,  85  Texas,  605,  Chief  Justice  Stayton, 
speaking  for  the  court,  says :  ''We  are  of  the  opinion  that  an  appeal  or 
writ  of  error,  whether  prosecuted  under  cost  or  supersedeas  bond,  during 
pendency  deprives  a  judgment  of  that  finality  of  character  necessary  to 
entitle  it  to  admission  in  evidence  in  support  of  the  right  or  defense 
declared  by  it;  and  from  this  necessarily  follows  the  insufficiency  of  a 
plea  in  bar  based  on  it."  In  the  case  of  Kreisle  v.  Campbell,  89  Texas, 
104,  this  question  came  before  us  upon  an  application  for  a  writ  of  error, 
but  since  the  judgment  was  sustainable  upon  other  grounds,  we  did  not 
find  it  necessary  to  decide  the  point,  and  its  determination  was  expressly 
waived.  The  Court  of  Civil  Appeals  for  the  Second  District,  however, 
in  that  case  held  in  accordance  with  our  opinion.  Same  case,  34  S.  W. 
Bep.,  681. 

We  answer  both  questions  in  the  negative. 
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0.  B.   WiNGPIELD  ET  AL.   V.   H.   C.   HaCKNEY  ET  AL. 

No.  1107.    Decided  May  22,  1902. 

l««^Pleadiiis^Iiijiiiictioii— Condniioii  of  Law. 

Pleadings  which  allege  all  the  facts  upon  which  plaintiff's  right  to  relief 
by  injunction  arises  are  sufficient  without  setting  fori£  the  condusions  of  law 
following  from  such  facts.     (P.  494.) 

S.^Same— Case  Stated. 

A  surviving  wife  who  had  qualified  as  survivor  of  the  community  estate, 
and  had  marri^  again«  joined  by  her  second  husband  and  the  heirs  of  the  first, 
sued  to  enjoin  the  sale  under  execution,  upon  a  judgment  obtained  against  her 
as  such  survivor  administering  the  community  estate  under  bond,  of  property 
which  she  claimed  was  her  separate  estate  and  the  business  homestead  of  her- 
self and  her  first  husband,  and  therefore  not  subject  to  the  execution.  Held, 
that  such  pleadings  were  sufficient  to  raise  the  question  of  the  right  to  injunc- 
tion on  the  ground  that  the  second  marriage  had  terminated  the  community 
administration  by  her  as  surviving  wife  and  the  right  to  sell  on  execution 
against  her  as  such  administratril  of  the  community.     (Pp.  491-494.) 

8.— Community  Property— Adminiatration  by  Surriying  Wife— Marriage— Sze* 
cation. 
The  marriage  of  a  surviving  wife  administering,  under  bond,  the  community 
estate,  terminated  such  administration  by  the  survivor,  and,  with  it,  the  right 
to  sell  community  property  under  execution  on  a  judgment  obtained  against 
her  as  survivor  before  ner  second  marriage;  the  creditor  must  resort  to  regular 
administration,  and  his  sale  under  execution  could  be  enjoined.  Rev.  Stats.,, 
arts.  2227,  2236,  2237.     (Pp.  494,  495.) 

4.— Survivor  of  Community— Death— Ezecntion—Injimctioii— Parties. 

Where  the  survivor  of  a  community  estate,  after  contracting  a  second  mar* 
riage,  sued  to  enjoin  the  sale,  on  a  judgment  obtained  against  her  as  such  sur* 
vivor,  of  property  claimed  to  be  her  separate  estate  and  the  business  homestead 
of  herself  and  her  first  husband,  being  joined  in  the  suit  by  her  second  husband 
and  the  heirs  of  herself  and  the  first,  on  her  death  the  remaining  parties  were 
entitled  to  prosecute  to  judgment  the  suit  for  injunction.     (P.  495.) 

6.— Cases  Discussed. 

Davis  V.  McCartney,  64  Texas,  584,  and  Pucket  v.  Johnson,  46  Texas,  550, 
followed.    Woodley  v.  Adams,  55  Texas,  535,  limited.     (P.  495.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Fifth  Dis- 
trict,  in  an  appeal  from  Freestone  County. 

Oeorge  A.  Bell  and  Oibson  &  Bryant,  for  appellant. — ^Where  the  sur- 
viving wife  qualifies  and  takes  possession  of  the  communiiy  properiy 
and  subsequently  marries  again,  she  at  once  ceases  to  have  any  further 
control  or  management  of  the  estate,  and  same  becomes  subject  to  admin- 
istration as  in  other  cases  of  deceased  persons^  estates.  Eev.  Stats.,  aris. 
2236,  2237;  Tucker  v.  Brackett,  28  Texas,  340;  Davis  v.  McCartney,  64 
Texas,  588;  Auerbach  v.  Wylie,  19  S.  W.  Kep.,  856. 

After  the  surviving  wife,  who  has  administered  on  the  community 
property,  remarries,  a  judgment  against  her  as  survivor  can  only  be 
enforced  through  a  regular  administration  in  the  probate  court. 

The  court  erred  in  not  giving  judgment  for  plaintiflfe  perpetuating 
the  injunction,  because  the  record  shows  that  at  the  time  of  the  trial  in 
the  court  below  Mrs.  0.  B.  Wingfield  was  dead^  and  there  was  no  one^ 
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representing  her  estate  or  that  of  A.  M.  Stubbs,  or  that  of  the  com- 
mirnity  estate  of  herself  and  A.  M.  Stubbs^  deceased. 

WILLIAMS,  Associate  Justice. — The  following  statement  and 
questions  are  certified  for  decision  by  the  Court  of  Civil  Appeals  for  the 
Fifth  District: 

"A.  M.  Stubbs  and  wife  resided  with  their  minor  children  at  Wortham, 
Texas.  Mr.  and  Mrs.  Stubbs  owned,  in  community,  three  lots  situated 
in  said  town.  One  of  the  lots  constituted  the  residence  homestead.  The 
other  two  lots  were  business  properties.  Stubbs  was  engaged  in  the 
family  grocery  business,  and  also  in  tlie  livery  business ;  one  of  said,  lots 
being  devoted  to  the  former,  and  the  other  two  to  the  latter  business. 
The  lots  were  disconnected  and  the  two  businesses  were  independent,  sep* 
arate,  and  distinct.  Stubbs  died  intestate  in  March,  1897,  and  Mrs. 
Stubbs  promptly  qualified  as  survivor  of  the  community  estate.  She 
claimed  that  the  family  grocery  lot  was  paid  for  with  her  separate  means^ 
and  was  therefore  her  separate  property,  and  for  that  reason  did  not 
inventory  said  lot  She  continued  both  of  said  businesses.  Stubbs  and 
wife  owed  a  community  debt  to  H.  C.  Hackney,  who  brought  a  suit 
thereon  against  Mrs.  Stubbs,  as  survivor,  and  obtained  a  judgment  for 
$264.80.  Subsequently,  in  1899,  Mrs.  Stubbs  married  A.  N.  Wingfield. 
Thereafter,  in  March,  1901,  Hackney  caused  execution  to  be  issued  on 
said  judgment,  and  had  said  writ  levied  by  the  sheriff  of  the  county 
upon  the  family  grocery  lot.  Thereupon  Mrs.  Wingfield,  formerly  Stubbs, 
joined  by  her  husband  and  the  minor  children  of  herself  and  Stubbs, 
who  sued  by  their  next  friend,  A.  N.  Wingfield,  brought  suit  in  the 
District  Court  of  Freestone  County  against  Hackney  and  the  said  sheriff 
to  enjoin  the  sale  of  the  said  lot  under  the  levy  aforesaid.  It  was  alleged 
in  the  petition  that  while'  Mr.  and  Mrs.  Stubbs  lived  together  as  husband 
and  wife,  one  Dunagan  deeded  the  said  lot  to  Mrs.  Stubbs.  The  petition, 
then  proceeded  as  f oUows :  That  the  consideration  paid  and  to  be  paid 
for  said  property  was  ($600)  six  hundred  dollars,  all  of  which  was  paid 
by  said  O.  B.  Stubbs,  the  wife,  out  of  her  separate  means,  and  the  title 
to  the  property  vested  in  her  own  separate  right,  and  became  and  has 
ever  since  remained,  and  is  now  her  separate  property.  ♦  ♦  ♦  Plain- 
tiff further  shows  to  the  court  that  at  and  before  the  death  of  said  A.  M. 
Stubbs,  he  was  a  merchant  and  the  head  of  a  family,  consisting  of  plain- 
tiff and  the  four  minor  children  aforesaid.  ♦  ♦  ♦  That  at  and 
before  the  death  of  the  said  A.  M.  Stubbs,  he  occupied  a  house  situated 
on  the  land  belonging  to  the  said  0.  B.  Wingfield,  before  described,  and 
carried  on  therfin  the  business  of  the  head  of  the  family,  whereby  the 
same  became  and  was  prior  to  and  at  the  death  of  the  said  A.  M.  Stubbs, 
his  business  homestead,  and  same  descended  and  vested  in  his  heirs  at 
law,  free  from  the  debts  of  the  said  A.  M.  Stubbs,  and  of  the  community 
debts  of  the  plaintiff  and  the  said  A.  M.  Stubbs.^  The  qualification  of 
Mrs.  Stubbs  as  survivor,  and  the  obtention  of  the  judgment  by  Hackney 
was  then  alleged.    The  petition  further  proceeded  as  follows:    That 
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on  the  28th  day  of  March,  1901,  the  defendant  H.  C.  Hackney,  caused 
an  execution  to  be  issued  on  said  judgment  against  the  plaintiff,  0.  B. 
Wingfield,  as  such  administratrix  (who  after  the  death  of  A.  M.  Stubbs 
was  intermarried  with  her  coplaintiff,  A.  N.  Wingfield),  which  execu- 
tion was  placed  in  the  hands  of  the  defendant,  J.  F.  Boper  (the  sheriff), 
and  has  by  him  been  levied  on  the  properiy  so  purchased  by  her  from  said 
Dunagan  and  wife.  That  said  Boper  has  adveri;ised  said  property  to  be 
«old  on  the  first  Tuesday  in  May,  1901,  and  same  will  be  by  him  sold, 
unless  he  is  restrained  from  doing  so  by  the  order  of  the  court  That 
if  such  sale  is  made  it  will  cast  a  perpetual  cloud  on  plaintiff's  title,  and 
^eatly  damage  the  value  of  said  property,  and  plaintiffs  will  thereby  suf- 
fer great  and  irreparable  injury.  That  they  have  no  adequate  remedy 
si  law ;  wherefore  plaintiflb  pray  that  your  honor  make  an  order  direct- 
ing the  clerk  of  the  District  Court  of  Freestone  Countv,  Texas,  to  issue 
€in  injunction  restraining  the  defendants  from  making  said  sale.  That 
they  be  cited  to  answer  this  petition,  and  on  final  hearing  that  said  prop- 
<erty  be  adjudged  to  be  her  separate  property.  Or,  in  case  the  facts  show 
that  all  or  any  part  of  said  property  is  not  the  separate  property  of 
plaintiff,  0.  B.  Wingfield,  but  all  or  a  part  thereof  was  community  prop- 
■erty  of  herself  and  said  A.  M.  Stubbs,  deceased,  that  the  court  adjudge 
same  to  have  been  the  business  homestead  of  said  A.  M.  Stubbs  at  the 
time  of  his  death,  and  not  subject  to  his  debts.  That  the  defendants  be 
perpetually  enjoined  from  selling  said  property  by  virtue  of  said  execu- 
tion, and  for  the  costs  of  suit  and  such  further  relief,  legal  and  equitable, 
general  and  special,  as  the  facts  will  warrant.'  A  temporary  injunction 
was  granted,  issued  and  served. 

**The  defendants  answered  by  general  denial,  and  pleaded  specially 
ihsA  the  lot  in  controversy  was  the  community  property  of  Stubbs  and 
wife;  that  their  claim  that  the  same  was  the  separate  property  of  Mrs. 
.Stubbs  was  made  for  the  purpose  of  defrauding  their  creditors;  that 
Stubbs,  in  his  lifetime,  and  Mrs.  Stubbs,  after  his  death,  claimed  the 
livery  lot  as  the  business  homestead,  and  that  Mrs.  Stubbs  continued 
to  conduct  the  livery  business  thereon  after  the  death  of  her  husband, 
And  by  her  said  claim  and  conduct  exempted  said  livery  lot  from  seizure 
hy  creditors,  and  made  the  same  the  business  homestead.  Mrs.  Wing- 
field having  died  intestate,  the  other  plaintiffs  filed  a  plea,  reading  as 
follows :  'And  now  come  the  plaintiffs  other  than  the  original  plaintiff, 
0.  B.  Wingfield,  and  show  to  the  court  that  since  the  institution  of  this 
«uit  the  said  0.  B.  Wingfield  departed  this  life  intestate.  That  the 
plaintiff,  A.  N.  Wingfield,  and  Maggie  Stubbs,  Charles  Stubbs,  Willie 
Stubbs,  and  Walter  Stubbs,  who  are  minors,  and  who  prosecute  this  suit 
by  and  through  their  next  friend,  A.  N.  Wingfield,  are  the  only  heirs  at 
law  of  of  the  said  0.  B.  Wingfield,  now  deceased,  and  they  now  here 
adopt  and  reiterate  all  the  allegations  contained  in  their  original  peti- 
tion, and  pray  for  all  the  judgments  and  relief  claimed  in  said  original 
petition;  and  will  ever  pray,  etc.'  There  was  never  any  administration 
upon  the  estate  of  either  A.  M.  Stubbs  or  his  said  wife,  afterwards  Mrs. 
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Wingfield,  except  by  Mrs.  Stubbs  as  survivor  of  the  community.  The 
case  was  tried  before  the  court  without  a  jury,  and  z  decree  entered 
dissolving  the  preliminary  injunction  and  refusing  the  relief  sought. 
The  plaintiffs  have  appealed. 

'The  trial  judge  filed  conclusions  of  fact,  which  read  thus:  The 
plaintiff  suing  to  enjoin  the  sale  on  execution  issued  on  a  judgment  duly 
obtained  by  defendant,  H.  C.  Hackney,  against  0.  B.  Wingfield  (then 
Stubbs),  as  qualified  survivor  of  the  marital  community  of  A.  M.  and 
0.  B.  Stubbs,  of  ceri^in  house  and  lot  in  Woriham,  claim  the  same  as 
the  separate  properi;y  of  0.  B.  Wingfield,  and  failing  that  claim,  as  the 
business  homestead  of  A.  M.  Stubbs,  head  of  the  family  of  herself  and 
plaintiffs,  excepting  A.  N.  Wingfield,  at  the  time  of  the  death  of  A.  M. 
Stubbs.  The  said  A.  M.  Stubbs,  then  husband  of  the  plaintiff,  0.  B. 
Wingfield,  and  father,  by  her,  of  the  said  minor  plaintiffs,  died  in  1897, 
owning  the  property  in  suit,  in  which  he  was  conducting  the  business  of  a 
retail  grocery  merchant,  and  another  lot  in  Wortham,  separated  from 
this,  whereon  was  a  livery  stable,  in  which  he  was  conducting  the  busi- 
ness of  a  liveryman,  and  on  which  there  was  also  a  storehouse  then  used 
for  storing  stuff  for  use  in  said  livery  business. 

'''After  the  death  of  A.  M.  Stubbs,  his  widow  qualified  as  survivor 
under  the  statute  and  inventoried  the  livery  property  as  the  exempt  busi- 
ness homestead  of  the  family,  and  omitted  the  property  in  suit  from  her 
inventory,  claiming  the  same  as  her  separate  property. 

"  'At  the  death  of  said  A.  M.  Stubbs,  his  livery  property  (the  lot  and 
house)  was  more  valuable  than  the  grocery  storehouse  here  in  suit.  The 
house  in  suit  was  not  the  separate  property  of  said  widow,  but  was,  as  was 
also  the  livery  property,  the  community  property  of  A.  M.  and  0.  B. 
Stubbs.' 

"The  evidence  is  sufiScient  to  justify  the  said  conclusions  of  fact,  and 
the  same  are  adopted  by  this  court. 

"Among  the  assignments  of  error  presented  and  relied  on  by  appel- 
lants are  the  following :  'Sixth.  The'  court  erred  in  not  giving  judg- 
ment for  plaintiffs  perpetuating  the  injunction,  because  the  undisputed 
facts  show  that  at  the  time  the  execution  sought  to  be  enjoined  was 
issued  and  levied,  the  plaintiff,  Mrs.  0.  B.  Stubbs,  had  intermarried  with 
her  coplaintiff,  A.  N".  Wingfield,  and  had  ceased  to  have  any  authority 
or  control  over  the  community  estate  of  A.  M.  and  0.  B.  Stubbs,  and  the 
probate  court  alone  had  authority,  under  a  regular  administration,  to 
enforce  the  coUection  of  appellee's  (H.  C.  Hackney's)  claim. 

"'Seventh.  The  court  erred  in  not  giving  judgment  for  plaintiffs 
perpetuating  the  injunction,  because  the  record  shows  that  at  the  time 
of  the  trial  in  the  court  below  Mrs.  0.  B.  Wingfield  was  dead,  and  there 
was  no  one  representing  her  estate,  or  that  of  A.  M.  Stubbs,  or  that  of 
the  community  estate  of  herself  and  A.  M.  Stubbs,  deceased.' 

"Question  1.  Do  the  pleadings  of  appellants  raise  the  issues  pre- 
sented by  the  said  assignments  of  error,  and  should  the  assignments  be 
considered  and  passed  upon  by  this  court? 
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^'Question  2.  After  the  marriage  of  Mrs.  Stubbs  to  Wingfield,  was 
the  appellee,  Hackney,  entitled  to  the  collection  of  his  said  judgment 
by  execution,  as  he  attempted  to  do? 

^'Question  3.  Were  Mrs.  Wingfield  and  the  heirs  of  A.  M.  Stubbs, 
and,  after  the  death  of  Mrs.  Wingfield,  the  heirs  of  herself  and  her 
deceased  husband,  entitled  to  injunction  to  restrain  the  sale  under  execu- 
tion of  the  lot  levied  on  by  Hackney? 

"If  the  first  question  propounded  is  answered  in  the  negative,  the 
answers  to  the  remaining  questions  are  not  necessary  to  a  decision  of  the 
case.^' 

1.  The  first  question  is  answered  in  the  affirmative.  The  facts  upon 
which  the  questions  of  law  presented  by  the  assignments  arise  were  stated 
in  the  pleadings,  with  a  prayer  that  defendants  be  perpetually  enjoined 
from  selling  the  properi;y  by  viriiie  of  the  execution.  The  contention  of 
appellants  is  only  a  legal  conclusion  from  those  facts.  The  case  could 
not  be  properly  disposed  of  without  a  decision  of  the  questions. 

2.  The  second  question  is  answered  in  the  negative. 

By  article  2236,  Revised  Statutes,  the  widow,  after  qualifying  in  the 
prescribed  manner,  is  allowed  to  "retain  the  exclusive  management,  con- 
trol, and  disposition  of  the  community  property  of  herself  and  deceased 
husband  in  the  same  manner,  and  subject  to  the  same  rights,  rules,  and 
regulations  as  provided  in  the  case  of  the  husband,  until  she  shall 
♦     ♦     ♦     marry  again.^* 

By  article  2227  it  is  provided  that  the  husband,  when  he  has  com- 
plied with  the  preceding  requirements,  "without  further  action  of  the 
coimty  court,  shall  have  the  right  to  control,  manage,  and  dispose  of  such 
community  property,  real  or  personal,  in  such  manner  as  may  seem  best 
for  the  interest  of  the  estate ;  and  of  suing  and  being  sued  in  regard  to 
the  same,  in  the  same  manner  as  during  the  lifetime  of  the  deceased/* 

It  is  this  control  and  amenability  to  suit  which  has  been  construed 
to  enable  creditors  of  the  community  to  obtain  judgments  against  the 
survivor  and  levy  executions  upon  the  property  of  such  estates  without 
administration  (Tucker  v.  Brackett,  28  Texas,  336) ;  and  these  are  the 
rights,  powers  and  capacities  given  by  article  2236  to  the  wife  until  she 
marries. 

Article  2237  provides;  *TJpon  the  marriage  of  the  surviving  wife, 
she  shall  cease  to  have  such  control  and  management  of  said  estate,  or 
the  right  to  dispose  of  same,  and  said  estate  shall  be  subject  to  adminis- 
tration as  in  other  cases  of  deceased  persons'  estates.*' 

Thus  the  marriage  is  made  of  itself  to  put  an  end  to  those  powers  and 
capacities,  the  existence  of  which  enabled  the  creditor,  without  other 
administration,  to  sue  and  subject  community  property  to  his  debt.  It 
is  true  that,  without  complying  with  the  statute,  a  surviving  husband 
may  be  sued  by  a  community  creditor,  and,  under  a  judgment  thus 
obtained  against  the  survivor,  commimity  property  may  be  sold  under 
execution  (Carter  v.  Connor,  60  Texas,  52) ;  and  it  may  be  true  that  a 
surviving  wife,  while  remaining  sole,  would  also  have  the  same  capacity 
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to  represent  the  community  estate;  but  upon  her  remarriage  it  would 
seem  that  this  would  cease.     Davis  v.  McCartney,  64  Texas,  584. 

But  the  present  case  is  controlled  by  the  statute  which  declares  not 
only  that  the  power  to  control,  manage,  and  dispose  of  the  commimity 
estate,  by  virtue  of  which  alone  the  surviving  wife  can  represent  and 
hind  the  interests  of  anyone  but  herself,  shall  cease  upon  her  marriage, 
but  that  the  estate  shall  be  subject  to  administration  as  in  other  cases  of 
deceased  persons^  estates. 

Until  the  marriage  takes  place  the  estate  is  under  administration  of 
a  peculiar  sort,  differing  from  ordinary  administration;  one  difference 
being  that  creditors  may  sue  the  representative  and  sell  the  property 
under  execution.  Upon  marriage  this  administration  ends  and  the 
estate  becomes  subject  to  the  ordinary  administration.  Sales  under 
execution  of  property  belonging  to  estates  thus  subject  to  regular  admin- 
istration are  unknown  to  our  law,  whether  an  administrator  has  been 
appointed  or  not.  The  question  under  discussion  is  virtually  decided  in 
Pncket  V.  Johnson,  45  Texas,  550.  In  Woodley  v.  Adams,  55  Texas, 
535,  it  is  said  by  Judge  Stayton  that  a  sale  under  execution  against  the 
qualified  surviving  wife,  after  her  second  marriage,  would  not  be  void, 
but  at  most,  only  voidable.  The  addendum  to  the  opinion  by  the  other 
justices  leaves  it  doubtful  what  was  the  ground  of  that  decision;  but  if 
Judge  Stayton's  remark  be  accepted  as  true,  it  does  not  control  this  case, 
where  no  sale  has  taken  place,  and  the  object  of  the  proceeding  is  to  pre- 
vent it. 

The  judgment  in  question  was  against  Mrs.  Stubbs  in  her  representa- 
tive capacity,  and  would  not,  therefore,  support  an  execution  against  her 
personally;  and  an  execution  upon  it  could  not  legally  run  against  com- 
mttnity  property,  because  there  would  be  no  party  to  it  competent  to 
represent  the  community  estate. 

3-  Mrs.  Wingfield  and  her  children  being  owners  of  the  community 
estate^  subject  to  administration,  were  the  proper  parties  and  are  entitled 
to  have  the  sale  stayed  and  the  execution  abated.  Whether  or  not  injunc- 
tion was  necessary  or  was  the  proper  remedy,  we  do  not  understand  to 
be  asked. 

The  plaintiffs  were  entitled  to  have  the  sale  stopped,  and  the  question 
just  alluded  to  does  not  seem  now  to  be  material.  Lockhart  v.  Stuckler, 
49  Texas,  765. 
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Port  Worth  &  Dbkveb  City  Railway  Company  v. 
W.  H.  Beauchamp. 

No.  1091.    Decided  May  26,  1902. 

1.— Railway— CarrUge  of  Explonyes— Nuisance. 

Though  the  mere  fact  that  a  railway  has  in  its  cars,  for  transportation, 
high  explosives,  threatening  danger  to  persons  or  property  along  its  line,  does 
not  render  it  ^ilty  of  a  nuisance,  as  is  the  case  with  owners  of  magazines  or 
places  for  stormg  such  explosives  creating  unreasonable  danger,  a  nuisance  may 
result  from  its  negligent  exercise  of  the  duty  to  carry  such  explosives,  as  in 
subjecting  persons  and  property  along  its  line  to  danger  for  a  longer  time,  or  to 
a  greater  degree  than  necessary.     (I^.  499,  500.) 

S.— Same— Negligence. 

See  circumstances  attending  the  keeping  of  a  car  of  high  explosives  stand- 
ing on  the  track  of  a  railway,  in  a  town,  unnecessarily  long,  and  in  a  needlessly 
exposed  situation,  held  to  furnish  evidence  of  negligence  on  the  part  of  such 
carrier.     (Pp.  497-501.) 

8. — Same— Proximate  Cause. 

Injury  to  plain tififs  residence  by  the  explosion  of  a  car  of  giant  powder 
standing  800  yards  away,  upon  the  track  of  a  railway,  was  not  too  remote  to 
prevent  recovery  for  negligence  causing  it,  consisting  in  unnecessarily  delaying 
the  removal  of  the  car.     (P.  501.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Second 
Judicial  District,  in  an  appeal  from  Montague  County. 

Stanley,  Spoonts  £  Thompson  and  Robert  Harrison ,  for  appellant. — 
The  court  erred  in  overruling  the  defendant's  motion  for  a  new  trial,  for 
the  reason  that  the  judgment  is  contrary  to  the  law  and  the  evidence, 
and  is  unsupported  by  the  evidence,  there  being  no  evidence  of  any  neg- 
ligence on  the  part  of  the  defendant,  which  caused  the  explosion  of  the 
car  of  powder.  Railway  v.  Oakes,  58  S.  W.  Rep.,  999 ;  Barnes  v.  Zettle- 
moyer,  62  S.  W.  Rep.,  Ill;  Kinney  v.  Coopman,  67  Am.  St.  Rep.,  119; 
Slayton  v.  Railway  Co.,  59  N.  W.  Rep.,  510;  Walker  v.  Railway  Co.,  33 
N.  W.  Rep.,  225 ;  Parrott  v.  Express  Co.,  15  Wall.,  524. 

The  court  erred  in  overruling  the  defendant's  motion  for  a  new  trial, 
for  the  reason  that  the  judgment  is  unsustained  by  the  testimony  and 
is  contrary  to  the  law  and  the  testimony,  because  it  is  shown  by  the  evi- 
dence that  the  injury  complained  of  was  not  the  proximate  result  of  the 
delay  of  the  car  at  Bowie,  and  was  not  the  proximate  result  of  any  negli- 
gence on  the  part  of  the  defendant,  and  was  not  such  an  occurrence  or 
happening  as  could  or  would  have  been  reasonably  foreseen  by  the 
defendant  at  the  time  it  received  or  held  the  car  at  Bowie,  but  was  the 
result  of  an  intervening  cause,  which  directly  and  immediately  caused 
the  injury,  with  which  the  defendant  was  not  connected. 

The  damages  sought  to  be  recovered  here  are  too  remote  and  are  not 
the  proximate  result  of  holding  the  car  at  Bowie.  The  holding  of  the 
car  was  not  the  cause  of  the  accident,  but  it  was  caused  by  an  intervening 
efficient  cause,  and  if  it  should  be  held  that  the  defendant  was  negligent 
in  delaying  the  car  at  Bowie,  yet  it  is  not  liable  for  these  damages, 
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because  they  were  produced  and  brought  about  by  an  independent 
agency.  Atkinson  v.  Goodrich,  60  Wis.,  141 ;  Lewis  v.  Flint,  54  Mich., 
55;  Scheffer  v.  Railway,  105  U.  S.,  249;  Railway  v.  Trich,  11  Atl. 
Rep.,  627;  Hoadley  v.  Transportation  Co.,  115  Mass.,  304;  Railway 
V.  Reeves,  10  Wall.,  191;  Morrison  v.  Davis,  20  Pa.  St.,  171;  Denny  v. 
Railway,  13  Gray,  481;  Railway  v.  Burrows,  33  Mich.,  6;  Railway  v. 
Insurance  Co.,  139  U.  S.,  223;  James  v.  James,  23  S.  W.  Rep.,  1099; 
Jones  V.  George,  61  Texas,  352;  Light  &  P.  Co.  v.  Lefevre,  57  S.  W. 
Rep.,  641;  Smith  v.  Railway,  58  S.  W.  Rep.,  152;  Railway  v.  Bigham, 
38  S.  W.  Rep.,  162;  Roe  V.  Thomason,  61  S.  W.  Rep.,  528. 

8 peer  &  Speer  and  Jos.  A,  Oraham,  for  appellees. — There  was  ample 
evidence  of  negligence  on  the  part  of  defendant,  which  caused  the  explo- 
sion, wherefore  it  was  proper  for  the  court  to  overrule  the  motion  for  a 
new  trial  based  upon  this  ground.  Beauchamp  v.  Railway,  15  N.  W. 
Rep.,  68;  Kay  v.  Railway,  65  Pa.  St.,  269;  Slayton  v.  Railway,  59  N.  W. 
Rep.,  510;  Parrott  v.  Express  Co.,  15  Wall.,  524;  Railway  v.  Wood, 
63  S.  W.  Rep.,  164;  Judson  v.  Powder  Co.,  40  Pac.  Rep.,  1020;  29  Law 
Rep.  Ann.,  718;  48  Am.  St.  Rep.,  146;  McCray  v.  Railway,  34  S. 
W.  Rep.,  95;  Howser  v.  Railway,  30  Atl.  Rep.,  907;  Dunlap  v.  The 
Reliance,  2  Fed.  Rep.,  249 ;  Spear  v.  Philadelphia,  119  Pa.,  61 ;  Fay  v. 
Davidson,  13  Minn.,  523 ;  Railway  v.  Walrath,  36  Ohio  St.,  461 ;  White 
V.  Railway,  144  Mass.,  404;  Railway  v.  McCool,  83  Ind.,  392;  Walker  v. 
Railway,  33  N.  W.  Rep.,  225;  Railway  v.  Conway,  6  Pac.  Rep.,  142; 
Wright  V.  Railway,  27  111.  App.,  200 ;  Power  v.  Harlow,  19  N.  W.  Rep., 
527;  23  N.  W.  Rep.,  606;  Clarkin  v.  Company,  67  N.  W.  Rep., 
1020;  Kinney  v.  Koopman,  22  So.  Rep.,  i593;  Meyers  v.  Malcomb,  41 
Am.  Dec.,  744 ;  Rudder  v.  Koopman,  22  So.  Rep.,  601. 

The  injury  sustained  by  plaintiff  and  complained  of  in  this  case  was 
the  proximate  result  of  the  negligence  of  the  defendant  with  respect  to 
the  car  of  powder  in  question,  and  the  explosion  by  fire  was  such  an 
occurrence  as  could  and  should  have  been  reasonably  foreseen  by  defend- 
ant, and  but  for  such  negligence  such  injury  would  not  have  been 
inflicted. 

WILLIAMS,  Associate  Justice. — This  case  comes  before  us  upon 
questions  certified  by  the  Court  of  Civil  Appeals  for  the  Second  District. 
The  action  was  begun  by  appellee  to  recover  of  appellant  for  damages 
done  to  appellee's  residence  by  an  explosion  of  dynamite  or  powder  in 
a  car  belonging  to  appellant.  The  facts  found  by  the  trial  judge,  and  his 
conclusions  therefrom,  are  as  follows: 

"1.  I  find  that  on  the  5th  day  of  April,  A.  D.  1901,  the  plaintiff 
resided  in  Montague  County,  Texas,  and  was  the  owner  of  a  tract  of 
land,  with  the  residence  house  thereon,  situated  in  the  suburbs  of  the  city 
of  Bowie,  in  said  county. 

"2.  That  on  and  prior  to  the  5th  day  of  April,  the  defendant  was  a 
Vol.  LXXXXV.  Supreme— 32 
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railway  corporation,  owning  and  operating  a  line  of  its  road  through 
said  city  of  Bowie. 

"3.  That  on  the  3rd  day  of  April,  1901,  the  Chicago,  Rock  Island  & 
Texas  Railway  Company,  which  company  also  owned  and  operated  a  line 
of  its  road  through  said  city  of  Bowie,  and  was  a  connecting  carrier 
with  defendant,  brought  intx)  the  vicinity  of  said  city  a  car  containing 
28,200  pounds  of  blasting  powder  and  giant  powder,  and  delivered  to 
defendant  said  car  of  powder  on  said  day,  taking  its  receipt  therefor,  and 
left  the  said  car  upon  a  transfer  switch,  in  charge  and  under  the  control 
of  the  defendant. 

*'4.  That  said  car  of  powder  was  contained  in  a  single  wooden  box 
car,  closed  up,  with  no  covering  or  sheeting  of  iron  or  other  metalic 
material,  but  was  otherwise  of  comparatively  recent  construction,  and 
was  in  good  condition  and  not  differing  from  those  in  ordinary  use  by 
railway  companies  generally ;  that  the  manner  of  storing  of  said  powder 
within  said  car  was  not  shown. 

"5  That  from  said  date  of  the  receipt  of  said  car  until  the  date  of  the 
explosion  as  hereinafter  found,  it  was  permitted  by  defendant  to  stand 
upon  its  transfer  switch,  connected  with  two  empty  box  cars  to  the  north 
or  west,  and  a  car  of  hay  immediately  to  the  south  or  east,  and  yet 
another  car,  with  contents  not  shown,  to  the  east  or  south ;  that  the  car 
immediately  to  the  north  or  west  of  said  car  of  powder  and  connected 
therewith  was  an  empty  box  car,  in  which  was  some  hay  from  Kaflfir 
com,  scattered  about  the  floor,  the  door  of  which  car  was  standing  open. 

"6.  That  said  transfer  upon  which  said  cars  stood  was  of  length  suf- 
ficient to  hold  thirteen  cars,  and  was  situated  at  the  intersection  of  the 
said  Chicago,  Rock  Island  &  Texas  road  with  the  defendant,  which  said 
intersection  was  upon  the  line  of  the  incorporation  of  said  city>  but  the 
switch  on  which  the  car  was  standing  was  outside  of  the  corporation; 
that  said  cars  stood  about  the  center  of  said  switch  and  within  a  radius 
of  one-fourth  mile  of  some  forty  residence  houses,  and  within  a  radius 
of  three  fourths  of  a  mile  of  the  greater  portion  of  the  residence  and 
business  houses  of  said  city,  said  city  having  a  population  of  about 
twenty-six  hundred  inhabitants;  that  a  public  road  or  highway  ran 
within  a  few  feet,  and  the  main  line  of  defendant  within  about  twenty 
feet,  and  that  of  the  Chicago,  Rock  Island  &  Texas  Railway  within  about 
two  hundred  feet,  of  where  the  said  car  of  powder  was  permitted  to 
stand;  and  further,  that  there  were  scheduled  to  pass  said  point,  upon 
said  two  roads,  sixteen  trains  daily,  besides  extras. 

"7.  I  find  that  defendant  placed  no  guard  or  watch  about  said  car 
of  powder;  that  its  contents  was  known  to  the  agent  who  receipted  for 
said  car,  and  that  there  were  placarded  upon  the  walls  of  said  car  the 
following,  viz. :  'High  Explosives.  Handle  with  Care ;'  and  further,  I 
find  that  the  locality  where  said  car  was  permitted  to  stand  was  one 
frequented  by  tramps,  who  were  in  the  habit  of  btdlding  fires  and  enter- 
ing into  the  empty  cars  left  standing  thereabouts ;  I  find  that  on  as  many 
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as  two  occasions,  while  said  car  was  upon  said  switch,  an  employe  of  de- 
fendant inspected  said  cars,  the  last  time  being  about  9  o'clock  a.  m.  on 
the  morning  of  the  explosion,  as  hereinafter  found,  going  within  two 
hundred  feet  for  that  purpose. 

"8.  I  find  that  defendant  permitted  said  car  of  explosives  to  stand, 
situated  as  hereinbefore  stated,  upon  said  switch,  from  the  date  of  its 
receipt  till  about  9 :47  a.  m.  of  the  5th  day  of  April,  at  which  time  it 
exploded;  that  there  were  two  scheduled  freight  trains  daily  upon  the 
line  of  defendant,  and  that  trains  passed  in  the  direction  said  car  was 
billed  to  go  after  its  receipt  and  prior  to  its  explosion,  and  that  other 
cars  placed  upon  said  switch  on  the  day  preceding  said  explosion  were  by 
defendant  picked  up  and  carried  away  in  the  direction  in  which  said  car 
of  explosives  was  billed. 

**9.  That  on  the  morning  of  the  5th  of  April,  about  thirty  minutes 
before  the  final  explosion,  a  fire  was  discovered  to  have  originated  in  the 
empiy  box  car  immediately  to  the  north  or  west  of  said  car  of  explosives ; 
that  at  said  time  the  doors  upon  both  sides  of  said  cars  were  open ;  that 
the  fire  was  commimicated  from  said  car  to  the  wooden  car  containing 
said  explosives,  violently  exploding  the  same  and  injuring  and  damaging 
the  property  of  plaintiff  as  hereinafter  found. 

"10.  I  find  that  the  place  where  said  car  was  left  standing  and  where 
said  explosion  occurred  was  distant  from  the  property  of  plaintiff  about 
eight  hundred  yards. 

"11.  I  further  find  that  by  reason  of  said  explosives,  plaintiff's  prop- 
erty described  in  his  petition  was  injured  and  damaged  in  the  sum  of 
nine  hundred  and  ninety-five  dollars;  that  it  will  cost  the  said  sum  of 
nine  hundred  and  nine^-five  dollars  to  repair  the  said  injuries  occa- 
sioned by  said  explosion,  and  that  plaintiff's  said  property  is  worth  less 
by  said  amount  by  reason  of  said  explosion  and  said  injuries,  and  that 
no  portion  of  said  amount  has  ever  been  paid  to  plaintiff. 

"12.  I  find  also  as  a  matter  of  fact,  that  the  receiving  and  storing 
of  such  quantity  of  explosives  in  the  manner,  for  the  time  and  in  the 
locality  as  shown  by  the  defendant,  constituted  a  public  and  private 
nuisance. 

"13.  I  also  find  as  a  fact  that  defendant  was  guilty  of  negligence  in 
receiving,  storing,  and  handling  said  car  of  explosives  as  it  did,  and  in 
permitting  said  explosion,  and  that  said  negligence  was  the  immediate 
and  proximate  cause  of  said  explosion  and  injuries,  and  but  for  which 
negligence  said  explosion  and  injuries  would  not  have  occurred." 

The  Court  of  Civil  Appeals  propounds  the  following  questions: 

First,  whether  or  not  the  facts  found  by  the  trial  judge  warranted 
the  legal  inference  of  nuisance. 

Second,  whether  or  not  those  facts  afford  any  evidence  of  negligence. 

Third,  whether  or  not,  if  the  acts  of  defendant  constitute  negligence, 
the  damage  to  appellee  was  the  proximate  result  thereof. 

The  answer  to  the  first  question,  we  think,  will  be  found  by  a  decision 
of  the  second,  for  it  is  not  contended,  and  can  not  be  held,  that  the  mere 
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fact  that  a  railroad  company  has  in  its  cars,  for  transportation,  explo- 
sives of  this  character  makes  it  guilty  of  creating  a  nuisance,  either 
public  or  private,  even  though  danger  to  persons  or  property  along  its 
line  be  necessarily  incident  to  such  transportation.  Such  ariiicles  are 
properiy  useful  for  some  purposes,  and  common  carriers  are  under  legal 
obligation  to  receive  and  properly  carry  them.  Walker  v.  Railway,  33 
N.  W.  Rep.,  224. 

In  this,  the  case  of  a  common  carrier  differs  from  those  of  owners 
of  mills,  magazines,  or  other  places  where  such  explosives  are  volimtarily 
manufactured  or  stored  in  such  way  as  to  unreasonably  endanger  the 
persons  or  property  of  the  public  or  of  neighboring  property  owners. 
Such  places  are  generally  held  to  be  nuisances,  the  mere  existence  and 
maintenance  of  which  render  their  owners  liable  for  damages  resulting 
from  explosions,  without  regard  to  the  degree  of  care  exercised  in  keep- 
ing them.  Weir's  App.,  74  Pa.  St.,  230;  Cheatham  v.  Shearon,  1 
Swan,  213;  Meyers  v.  Malcolm,  6  Hill,  292;  Heeg  v.  Licht,  80  N.  Y., 
579. 

But  a  railroad  company  must  carry  freight  of  this  character  over  its 
road,  and  such  dangers  as  necessarily  result  to  others  from  the  proper 
and  reasonable  performance  of  this  duty  must  be  borne  by  them  as  an 
unavoidable  incident  of  the  proper  transaction  of  legitimate  business. 

But  a  nuisance  may  result  from  the  negligent  exercise  of  a  right,  or 
performance  of  a  duty,  with  respect  to  one^s  own  property  or  property  in 
his  charge.     1  Wood  on  Nuisances,  sec.  4,  and  notes. 

A  nuisance  to  others  may  thus  arise  from  the  careless  discharge  by  a 
common  carrier  of  its  duty  in  the  transportation  of  such  dangerous 
articles  as  are  here  in  question.  The  right  to  carry  them  does  not 
include  the  right  to  subject  persons  along  the  route  to  dangers  from 
explosions  for  a  longer  tim.e  or  in  a  greater  degree  than  is  reasonably 
necessary  to  the  proper  performance  of  the  carrier^s  duty.  This  is  an 
obvious  deduction  from  plainest  principles.  If,  therefore,  the  car  was 
unnecessarily  and  unreasonably  delayed  at  the  place  where  it  exploded, 
so  as  to  subject  plaintiff^s  property  to  such  danger  for  a  longer  time  than 
would  have  attended  a  transportation  made  with  reasonable  dispatch, 
such  keeping  of  the  car  at  that  place  was  a  nuisance.  The  case  thus 
supposed  would  not  differ  essentially  from  those  of  other  keepers  of  dan- 
gerous explosives.  Or  if  ordinary  care  was  not  exercised  by  the  appellee 
in  keeping  and  caring  for  the  car,  and  the  absence  thereof  gave  rise 
to  a  degree  of  danger  such  as  would  have  been  avoided  by  the  exer- 
cise of  it,  such  negligence  would  make  the  presence  of  the  car  so 
negligently  kept  a  nuisance.  Ordinary  care  is  the  measure  of  appellee's 
duty;  but,  of  course,  the  degree  of  diligence  and  the  nature  of  the  pre- 
cautions to  be  used  depends  upon  the  nature  and  circumstances  of  the 
situation  and  the  danger  to  be  avoided.  The  finding  of  the  trial  court 
that  there  was  such  negligence  will,  if  supported  by  evidence,  sustain 
its  own  conclusion  that  the  car,  under  the  circumstances  stated,  consti- 
tuted a  nuisance.     We  are  of  the  opinion  that  there  was  evidence  from 
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which  the  court  could  properly  conclude  that,  considering  the  very  dan- 
^roud  contents  of  the  car,  tiiere  was  negligence  both  in  leaving  it  so 
long  at  that  place,  and  in  not  properly  caring  for  it  while  there.  No 
reason  for  the  delay  is  shown  and  the  circumstances  stated  by  the  judge 
might  have  been  held  by  him  as  sufficient  to  call  for  a  showing  on  the 
part  of  the  defendant  of  any  circumstances  which  made  the  delay  neces- 
sary or  reasonable,  and  to  justify  the  conclusion,  in  the  absence  of  such  a 
showing  that  there  were  none.  This,  and  the  further  question  as  to  the 
precautions  which  ordinary  prudence  required  in  keeping  the  car,  are 
questions  of  fact  which  this  court  can  not  resolve.  We  merely  hold  that 
tiiere  was  sufficient  evidence  tending  to  sustain  both  conclusions  of  the 
trial  judge,  and  this  answers  the  first  and  second  questions  as  far  as 
we  can  answer  them. 

To  the  third,  we  answer  that  if  there  was  negligence  such  as  we  have 
indicated,  the  evidence  justifies  the  conclusion  that  it  was  the  proximate 
€ause  of  the  damage  to  plaintiff's  house. 


W.  B.  Shbppard  et  al.  v.  Henry  Avebt  et  al. 

No.  1108.    Decided  May  26,  1902. 

Iw— limitation— Color  of  Title— Colony— Grant  Ontside  Limits. 

A  grant  to  a  colonist  in  Austin's  Little  Colony,  lying  only  partly  within 
its  limits,  did  not  constitute  color  of  title  in  those  claiming  thereunder  to  the 
portion  outside  the  colony  limits,  such  as  would  support  limitation  under  the 
statute  by  possession  for  three  years,  as  against  claimants  under  a  patent  issued 
npon  a  location  and  survey  made  and  returned  before  the  Act  of  1854  validating 
the  colony  grant.     (Pp.  505-507.) 

9.— Same — Colony  Grant— Validating  Act— ^Proyiso. 

The  Act  of  1854,  which  validated  the  colonist's  grant  to  lands  beyond  the 
■colony  limits  (void  but  for  such  act),  but  provided  that  nothing  therein  should 
affect  the  rights  of  third  parties,  did  not,  by  the  terms  of  the  proviso,  have  such 
validating  effect  as  against  a  location  by  a  third  party,  made  before,  but 
patented  after  the  validating  act.  It  did  not  have  the  effect  of  a  junior  patent, 
as  constituting  color  of  title,  and  it  was,  as  to  such  land  already  adversely 
located,  as  though  no  validating  act  had  been  passed.     (Pp.  505-507.) 

Question  certified,  on  dissent,  from  the  Court  of  Civil  Appeals  for  the 
Third  District,  on  error  from  Williamson  County. 

West  £  Cochran,  for  plaintiffs  in  error. — The  grant  to  Willis  Avery 
being  void  in  so  far  as  the  land  claimed  by  the  plaintiffs  is  concerned, 
the  record  of  a  translated  copy  thereof  from  the  Land  Office,  made  in 
1849,  prior  to  the  Act  of  February  2,  1854,  confirming  the  grant,  being 
made  without  authority  of  law,  is  inadmissible  to  show  title  or  color  of 
title.  Act  of  1836,  Hart.  Dig.,  art.  2754;  Act  of  1839,  Hart.  Dig.,  art. 
2761;  Pasture  Co.  v.  Preston  &  Smith,  65  Texas,  454.' 

The  Mexican  grant  to  Willis  Avery,  under  which  defendants  claim, 
being  void  in  so  far  as  the  land  in  controversy  is  concerned,  is  insuflBcient 
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as  a  basis  for  the  plea  of  limitation  of  three  years.  Marsh  v.  Weir,  21 
Texas,  111;  Smith  v.  Power,  23  Texas,  34;  Parker  v.  Baines,  59  Texas,. 
17 ;  Land  Co.  v.  State,  1  Texas  Civ.  App.,  616,  writ  of  error  refused. 

The  Act  of  February  2,  1854,  confinning  the  grant  to  Willis  Avery^ 
did  not  give  that  grant  such  vitality  as  would  make  it  sufBcient  to  sup- 
port the  plea  of  limitation  of  three  years,  as  against  the  plaintiflEs,  since 
by  the  very  terms  of  the  confirmatory  act  the  rights  of  third  parties,, 
such  as  plaintiffs,  was  specially  reserved.  Hamilton  v.  Avery,  20  Texas,. 
631  et  seq.;  GriflBth  v.  Sauls,  77  Texas,  636;  Act  of  February  2,  1854  (5 
Gammel  Laws,  p.  1473). 

The  proper  construction  to  be  given  to  the  Act  of  February  2,  1854,. 
is  that  it  was  the  intention  of  the  Legislature  to  grant  to  Willis  Avery 
all  that  portion  of  his  headright  that  lay  outside  of  the  limits  of  Aus* 
tin's  Little  Colony,  which,  at  the  date  of  the  passage  of  the  act,  had  not 
already  been  legally  appropriated  by  third  parties.  Since  at  that  date* 
the  land  in  controversy  outside  of  the  limits  of  the  colony  had  already 
been  appropriated  by  parties  under  whom  the  plaintiffs  claim,  this  act 
did  not  and  could  not  affect  their  rights  in  any  way,  and  neither  the  act 
itself  nor  the  prior  grant  can,  therefore,  be  made  the  basis  of  a  limita- 
tion title  under  the  three  years  statute.     Same  authorities. 

The  land  in  controversy  having  been  appropriated  by  virtue  of  a  valid 
outstanding  land  certificate  long  prior  to  the  confirmatory  Act  of  Feb- 
ruary 2,  1854,  to  hold  that  the  latter  gave  any  title  or  right  to  the  land 
in  suit  would  be  to  make  the  subsequent  legislative  grant  impair  the 
obligation  of  a  valid  contract  and  destroy  vested  rights  without  due 
process  of  law,  in  violation  of  the  Constitutions  of  the  United  States  and 
of  this  State.  Fletcher  v.  Peck,  6  Cranch  (U.  S.),  87;  United  States- 
V.  Arredondo,  6  Pet.,  738;  Cootey,  Const.  Lim.,  6  ed.,  SSl;  Cattle  Co.  v. 
Bacon  &  Graves,  79  Texas,  13 ;  U.  S.  Const.,  clause  1,  sec.  10,  art.  1 ;  also 
5th  and  14th  amendments;  Texas  Const.  1845,  sees.  14  and  16  of  Bill  of 
Bights. 

The  land  in  suit  having  been  legally  appropriated  by  a  valid  certificate,^ 
location  and  survey  prior  to  the  Act  of  February  2,  1854,  neither  the 
Mexican  title  to  Avery  nor  the  subsequent  legislative  grant  to  him  can 
be  made  the  basis  of  the  defense  of  the  statute  of  limitation  of  three 
years,  as  neither  constitute  title  or  color  of  title  within  the  meaning  of 
that  term  as  applicable  to  said  statute.  Eev.  Stats.,  1895,  art  3341; 
Eev.  Stats.,  1879,  art.  3192;  Pasch.  Dig.„  art.  4623;  Land  Mort.  Co.  v. 
State,  1  Texas  Civ.  App.,  616;  Brownson  v.  Scanlon,  59  Texas,  222; 
Green  v.  Hugo,  81  Texas,  452 ;  Corley  v.  Parton,  76  Texas,  98 ;  Besson 
V.  Richards,  58  S.  W.  Rep.,  614. 

W,  K,  MaJcemson  and  N.  A.  Rector,  for  defendants  in  error. — ^The 
court  properly  construed  the  validating  act  of  1854  as  a  legislative  grant 
of  all  the  land  within  its  boundaries  to  Willis  Avery,  and  in  holding 
that  the  proviso  "that  nothing  herein  contained  shall  be  construed  as  to 
affect  the  rights  of  third  parties''  was  nothing  more  than  the  legislative 
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expression  of  the  constitutional  inhibition  against  interference  with 
vested  rights ;  and  that  such  validating  act  gave  title  and  colof  of  title  to 
Willis  Avery  under  which  he  could  prescribe  under  the  three  years  statute 
of  limitations.  Charle  v.  Saffold,  13  Texas,  109 ;  Pearson  v.  Burditt,  26 
Texas,  172;  Downs  v.  Porter,  54  Texas,  62;  Whitehead  v.  Foley,  2a 
Texas,  13;  Smith  v.  Power,  23  Texas,  33;  League  v.  Rogan,  59  Texas,. 
433 ;  Qrigsby  v.  Mays,  84  Texas,  245 ;  Anderson  v.  Neighbors,  59  S.  W- 
Rep.,  544;  Converse  v.  Langshaw,  81  Texas,  277. 

The  court  will  observe  that  the  language  of  the  act  is  a  full  and  perfect 
validation  of  the  entire  grant.  It  does  not  purport  to  be  a  partial  vali- 
dation of  same,  nor  a  perfect  validation  of  parts  of  same;  the  proviso 
which  followed  did  not  limit  the  grant  of  title,  but  only  the  eflfect  of  the 
grant.  Without  the  proviso,  the  Constitution  would  have  so  limited  its 
effect.  While  it  may  be  contended  that  we  wiU  not  impute  to  the  Legis- 
lature useless  verbiage,  yet  in  almost  all  enabling  or  validating  acts,  we 
find  the  use  of  similar  provisions.  At  the  date  of  this  act,  as  the  plat 
in  the  transcript,  page  30,  will  show,  most  all  if  not  all  of  the  Avery 
grant  lying  in  Eobertson^s  Colony  limits  had  been  located  on  by  holders 
of  land  certificates.  Every  one  of  such  locations  that  had  not  been 
patented  (the  Hays  location  was  not  patented  until  1865)  might  have 
been  floated  and  located  elsewhere.  Ajid  this  right  to  float  out  certifi- 
cates existed  up  to  the  passage  of  the  Act  of  1856  prohibiting  it.  If  the 
holders  of  the  Hays  certificate  had  floated  it  after  the  act  of  validation 
and  prior  to  the  Act  of  1856,  would  the  land  covered  by  its  location  have 
reverted  to  the  public  domain  and  been  subject  to  the  location  of  other 
certificates?  If  not,  but  if  the  validated  Avery  grant  would  have  held 
it,  then  plaintiffs  in  error's  contention  must  fall. 

If  plaintiffs  In  error  are  right  in  their  contention,  then  the  language 
of  the  validating  act  would  have  been  **are  hereby  validated  as  to  such 
parts  as  may  not  now  be  covered  by  location  of  valid  land  certificates.^^ 
Or  the  proviso  would  have  read,  **provided,  nothing  herein  shaU  be  so 
construed  as  to  validate  any  portions  thereof  that  may  now  be  appropri- 
ated by  the  location  of  valid  land  certificates,^^  or,  *^at  may  now  be 
held  by  third  parties  imder  existing  or  vested  rights."  Certainly  if  the 
Legislature  had  in  mind  only  to  do  what  plaintiffs  in  error  now  claim 
for  said  act,  they  would  have  used  language  clearly  and  specifically 
expressing  that  idea.  The  act  of  validation  did  not  affect  the  rights  of 
third  parties.  If  the  act  had  purported  to  divest  the  rights  of  third 
parties,  the  act  would  have  been  unconstitutional.  The  Legislature  wa» 
powerless  to  do  that. 

What  affected  the  rights  of  the  plaintiffs  in  error  was  the  subsequent 
acts  of  Avery,  who  took  exclusive  adverse  possession  of  the  land  sued 
for,  and  held  in  for  more  than  a  suflScient  length  of  time  to  bar  them 
ujider  the  statute  of  three  years,  imder  a  title  which  as  to  them  was  a 
junior  and  inferior  title. 

The  said  validation  was  a  legislative  grant  of  the  entire  survey  to 
Willis  Avery,  the  field  notes  of  which  were  defined  in  the  grant  of  1832., 
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It  conveyed  no  title,  it  is  true,  that  could  prevail  as  title  against  tiie 
Hays  location,  but  it  was  nevertheless  a  complete  grant  of  the  entire 
«urvey,  covert  in  part  by  the  location  of  the  Hays  certificate,  and  if 
Tinder  the  junior  and  inferior  title  the  owners  of  the.  older  and  superior 
title  suffered  an  entry  dnd  adverse  possession  for  over  three  years,  they 
lost  their  title;  and  such  possession  being  admitted,  the  court  below 
properly  instructed  the  jury  to  return  a  verdict  for  defendants. 

BROWN,  Associate  Justice. — ^The  Court  of  Civil  Appeals  of  the 
Third  Supreme  Judicial  District  has  certified  to  this  court  the  following 
statement  and  questions : 

^'  ^The  suit  was  originally  brought  in  the  form  of  trespass  to  try  title 
by  W.  B.  Sheppard  and  West  &  McQown,  against  Henry  Avery,  John 
Avery,  Martin  Avery,  Hugh  Avery,  Nancy  Avery,  Albert  Avery,  Mary 
E.  Avery,  and  V.  E.  C.  Avery,  to  recover  the  east  half  of  the  William  C. 
Hays  1280-acre  survey  in  Williamson  County,  Texas,  described  in  a 
petition  filed  August  26,  1891.  Another  suit  was  filed  September  8, 
1891,  by  Charles  Tinsley  against  Henry  Avery,  Mrs.  Sarah  Ann  Avery, 
Mrs.  Nora  Mayhall  and  her  husband,  Albert  Mayhall,  Thomas  Avery, 
Melinda  Avery^  James  Avery,  John  Avery,  Martin  Avery,  Hugh  Avery, 
Nancy  Avery,  Albert  Avery,  and  Mary  E.  Avery,  and  against  V.  B.  C. 
Avery,  as  guardian  of  the  estates  of  the  said  John,  James,  Martin,  Hugh, 
Nancy,  Albert,  and  Mary  E.  Avery. 

"  Tliis  suit  was  also  in  form  of  trespass  to  try  title  for  a  specific  195 
acres  on  the  east  half  of  the  said  Hays  survey.  The  suits  were  consol- 
idated. Defendants  answered  by  pleas  of  not  guilty,  three,  five,  and  ten 
years  limitation,  and  claim  for  valuable  improvements.  The  court  per- 
emptorily charged  the  jury  to  find  for  the  defendants  on  the  ground  that 
imder  the  evidence  and  admission  of  counsel  for  plaintiffs,  defendants' 
plea  of  the  statutes  of  limitation  of  three  years  should  prevail.  Judg- 
ment was  rendered  on  July  16,  1901,  accordingly,  for  the  defendants, 
from  which  plaintiffs  have  sued  out  this  writ  of  error.  This  case  has  been 
before  this  court  heretofore  (32  Southwestern  Beporter,  791),  and  also 
before  the  Supreme  Court  (89  Texas,  301),  but  upon  different  ques- 
tions.' 

"Error  is  assigned  to  the  trial  court's  charge,  peremptorily  directing 
s,  verdict  for  defendants. 

"Plaintiffs  claimed  the  land  by  virtue  of  location  and  survey  of  a  valid 
bounty  land  warrant  for  1280  acres  of  land,  dated  December  11,  1846, 
issued  to  the  heirs  of  W.  C.  Hays;  the  field  notes  of  the  location  duly 
iiled  in  the  State  Land  Office  the  16th  day  of  February,  1849.  The  land 
claimed  by  defendants  is  a  portion  of  the  Willis  Avery  grant,  which  lies 
outside  of  Austin's  Little  Colony,  in  Bobertson's  Colony.  Defendants 
^re  the  heirs  of  Willis  Avery,  and  claim  under  grant  to  him  as  a  colonist 
in  Austin's  Little  Colony,  dated  November,  1832,  a  translated  copy  of 
which  was  filed  for  record  in  Williamson  County,  May  19,  1852,  and 
duly  recorded,  and  also  duly  recorded  in  deed  records  of  Travis  County, 
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August  24,  1840.  The  grant  to  Avery  covered  land  in  and  outside  of 
Austin's  Little  Colony, — ^that  outside  being  the  land  in  controversy.  A 
patent  was  issued  to  ihe  heirs  of  Hays,  October  14, 1865,  by  virtue  of  the 
location  and  survey  of  his  bounty  warrant.  Plaintiffs  admitted  posses- 
sion of  the  defendants  was  sufBcient  under  the  three  years  statute  of  limi- 
tations, which  had  been  set  up  as  a  bar  to  plaintiffs'  suit,  and  the  court, 
holding  that  the  Avery  grant  of  the  land  in  controversy  outside  of  Aus- 
tin's Little  Colony,  having  been  validated  by  Act  of  the  Legislature  of 
1854,  vms  suflBcient  title  under  the  statute  of  three  years  limitation,  di- 
rected a  verdict  for  defendants.  Plaintiffs  denied  that  the  Avery  grant 
of  the  land  outside  of  the  Little  Colony,  covered  by  their  location  and 
survey,  could  support  limitation  of  three  years. 

"Opinion. — The  court's  charge  directing  a  verdict  for  defendants 
under  the  admission  of  three  years  possession  is  the  question  involved  in 
this  appeal,  plaintiffs  claiming  that  the  Act  of  1854,  confirming  the 
grant  to  Avery,  did  not  have  the  effect  of  confirming  that  grant  as  to 
the  land  then  located  by  virtue  of  the  Hays  certificate;  that  the  grant 
to  Avery  of  land  outside  of  Austin's  Little  Colony  was  void,  and  is  still 
void  as  to  plaintiffs'  location;  and  therefore  can  not  support  the  statute 
of  limitations  of  three  years. 

"The  act  of  the  Legislature  in  question  was  passed  February  2,  1854. 
It  is  an  act  confirming  certain  headrights  of  land  lying  on  the  boundary 
line  of  Robertson's  Colony  and  Austin's  Little  Colony,  and  reads  as  fol- 
lows: 

"'Sec.  1.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas, 
that  the  headrights  of  land  granted  to  colonists  before  the  13th  day  of 
November,  1835,  and  lying  or  being  intersected  or  crossed  by  the  boun- 
dary line  of  Robertson's  Colony  and  Austin's  Little  Colony,  and  being 
part  in  one  of  said  colonies  and  part  in  the  other,  are  hereby  declared 
to  be  as  valid  as  if  such  headrights  were  lying  and  being  wholly  within 
the  colony  where  such  headright  grants  were  issued ;  provided,  that  noth- 
ing herein  shall  be  so  construed  as  to  affect  the  rights  of  third  parties.' 

'*The  Avery  grant  was  a  grant  to  him  as  a  colonist  in  Austin's  Little 
Colony.  At  the  time  the  act  was  passed  the  Hays  bounty  warrant  was 
located  and  the  survey  duly  returned  to  the  Oeneral  Land  OflBce,  thus 
appropriating  the  land  in  dispute. 

*The  land  covered  by  the  Hays  location  comes  clearly  within  the 
proviso  of  the  act  of  validation,  and  was  not  affected  by  the  act.  It  is 
distinctly  excepted  from  the  operation  of  the  act  by  the  proviso.  TJie 
grant  to  Avery  outside  the  limits  of  Austin's  Little  Colony  was  void  in 
the  beginning,  and  is  still  void  as  to  the  Hays  title,  and  not  such  title  or 
color  of  title  as  will  support  the  statute  of  limitations  of  three  years. 
Land  and  Mortgage  Co.  v.  State,  1  Texas  Civ.  App.,  620;  Smith  v. 
Power,  23  Texas,  33 ;  Hamilton  v.  Avery,  20  Texas,  630,  et  seq. ;  Howard 
V.  Perry,  8  Texas,  262;  Griffith  v.  Sauls,  77  Texas,  635;  Suth.  on  Stat. 
Const.,  sec.  222. 
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"As  to  the  location  of  a  certificate  of  land,  and  what  Bevere  the  land 
from  the  public  domain,  see  49  Texas,  488;  26  Texas,  706;  51  Texas,. 
381-383;  82  Texas,  416. 

^^The  dissenting  opinion  is  as  follows: 

"  *The  writer  does  not  concur  with  the  majority  of  the  court  in  hold- 
ing that  the  grant  to  Avery  outside  of  Austin's  Little  Colony  is  not  such 
title,  or  color  of  title,  as  will  support  the  three  years  statute  of  limita- 
tions. It  was  decided  in  Hamilton  v.  Avery,  20  Texas,  630,  that  so- 
much  of  the  original  grant  as  extended  beyond  the  limits  of  Austin's 
Little  Colony  was  void,  because  the  officer  who  issued  the  grant  had  no- 
authority  to  grant  title  to  lands  beyond  the  limits  of  that  colony ;  and  if 
the  Legislature  had  not  passed  the  validating  act  of  February  2,  1854,. 
the  Avery  grant  would  not  be  such  title,  or  color  of  title,  as  would  sup- 
port the  statute  of  limitations.  The  act  referred  to  constitutes  a  legisla- 
tive grant,  and  as  the  Legislature  possesses  plenary  power  over  all  the 
public  lands  of  the  State,  the  grant  was  not  void  because  of  a  lack  of 
power  on  the  part  of  the  Legislature  to  make  such  grants.  Although 
others,  by  reason  of  prior  locations,  may  have  acquired  superior  rights 
to  all  the  land  covered  by  the  Avery  grant,  still,  as  the  Legislature  had 
the  power  to  grant  to  Avery  a  title  to  the  land  that  would  be  binding- 
upon  the  State,  the  grant  made  by  the  legislative  enactment  referred  to 
was  not  absolutely  void.  It  occupied  the  attitude  of  a  junior  patent,  and 
it  is  well  settled  that  a  junior  patent  or  grant  will  support  the  three  years 
statute  of  limitations.  Converse  v.  Langshaw,  81  Texas,  277;  Grigsby 
V.  Mays,  84  Texas,  245. 

"  ^ut  it  is  contended  that  the  proviso  in  the  act  referred  to  restricts 
the  legislative  grant,  and  excludes  from  its  operation  the  land  in  ques- 
tion, because  prior  to  that  time  W.  C.  Hays,  under  whom  appellants 
claim,  had  made  a  valid  location  thereon.  It  is  not  believed  that  this 
is  a  proper  construction  of  the  act.  In  so  far  as  the  State  is  concerned,, 
it  grants  title  to  all  the  land  embraced  within  the  original  Avery  grant ;. 
and,  in  the  opinion  of  the  writer,  the  proviso  was  not  intended  to  res- 
trict the  boundaries  of  the  land  granted,  but  to  declare  and  settle  the 
proposition  that  the  grant  thus  made  should  be  subordinate  to  the  rights 
which  third  parties  might  then  have  to  the  land. 

"*In  conclusion,  tod  as  expressing  my  views  in  reference  to  this 
statute,  I  make  the  following  quotation  from  the  opinion  of  the  Supreme 
Court  in  Hamilton  v.  Avery,  supra:  "The  construction  which  alone 
comports  with  the  intelligence,  justice,  and  impartiality  of  our  Legisla- 
ture is  that  the  proviso  was  inserted  to  prevent  misconstruction  of  and 
speculation  as  to  the  meaning  of  the  act,  and  to  give  express  notice  that 
it  was  not  their  design  to  aflfect,  impair,  or  destroy,  even  if  they  had  the 
power  to  do  so,  any  right  of  a  third  party  which  had  attached  to  the 
land  previous  to  the  act,  whether  such*  right  was  perfect  or  imperfect. 
They  were  simply  willing  to  grant  Avery  the  land,  but  not  to  give  hinh 
a  preference  over  anyone  else  who  had  rights  in  if 

"  *W.  M.  Key,  Associate  Justice/ 
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**So  much  of  the  facts  as  are  stated  in  the  opinion  of  the  majority  of 
the  court  we  find  to  be  true. 

'The  Conrt  of  Civil  Appeals  of  the  Third  Supreme  Judicial  District 
of  the  State  of  Texas,  through  its  Chief  Justice,  certifies  to  the  Supreme 
Court  the  following  question: 

''Was  the  majority  of  the  court  correct  in  its  construction  of  the 
statute  set  out  in  the  opinion  of  the  court;  or  should  it  be  construed  a& 
stated  in  the  dissenting  opinion?^' 

The  construction  placed  upon  the  act  of  the  Legislature  of  February 
2,  1854,  by  the  majority  opinion  is  correct. 

If  the  proyiso  to  that  statute  be  omitted,  the  act  would  be  a  grant  by 
the  State  of  Texas  for  the  land  which  had  been  previously  located  by  the 
Avery  grant,  and  would  have  the  legal  effect  of  a  junior  patent.  But 
with  the  proviso  inserted  in  the  act,  it  does  not  constitute  a  grant  of  the 
land  as  against  the  location  and  survey  under  the  Hays  bounty  warrant,, 
made  prior  to  the  enactment  of  the  law,  because  it  is  specially  provided 
that  the  act  shall  not  be  construed  so  as  to  ^'affect  the  righU^*  of  such  per- 
sons. In  other  words,  as  to  the  survey  which  had  been  made  upon  this 
land  prior  to  the  passage  of  that  act,  the  act  itself,  was  to  be  considered 
as  if  it  had  never  passed.  It  granted  nothing  as  against  the  owner  of 
that  location  and  survey.  If  it  were  held  that  such  a  grant  constituted 
color  of  title  as  against  the  Hays  location  it  would  ^*affect  the  rights'^ 
of  the  parties  holding  under  that  survey,  which  the  terms  of  the  statute 
itself  forbid. 


HousTOK  &  Texas  Central  Railway  Company  bt  al.  t. 
State  op  Texas. 

No.  877.    Decided  May  27,  1902. 

t 

1— Sailwmy— Land  Grant— Sidingi. 

The  Act  of  January  30,  1854,  granting  lands  in  aid  of  the  eonstmction  of 
railroads  (continued  in  force  by  the  Act  of  November  13,  1866)  authorized  the 
issuance  of  land  certificates  for  each  mile  of  side  track  constructed,  as  well  as  of 
main  track.    (Pp.  515-526.) 

8.— Same— Statutory  Constmction. 

The  provisions  of  section  12  of  the  Act  of  January  30,  1854,  limiting  the 
grant  thereunder  to  any  company  "for  more  than  a  single  track  road  -with 
necessary  turn  outs,**  is  not  to  be  construed  as  descriptive  of  the  character  of 
road  required  to  be  constructed  and  put  in  running  order,  side  tracks  being 
necessary  and  implied  in  such  construction;  but  the  word  "with,"  in  its  primary 
sense  of  "in  addition  to,"  is  to  be  applied  to  the  track  to  be  estimated  in  issuing 
certificates.    Brown,  J.,  dissenting.    (Pp.  520,  521.) 

8.— Same— Construction  by  Executive  Officers. 

The  construction  placed  upon  a  statute  by  governors  and  other  officers  of 
the  State,  especially  after  a  long  lapse  of  time  and  after  the  claims  of  innocent 
third  parties  may  have  intervened,  ought  not  to  be  overturned  except  in  a 
clear  case.     (Pp.  521,  522.) 
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4^— Houston  &  Texas  Central  Railway  Company  Land  Grant — Special  Act  of 
x866. 

The  passage  of  the  Special  Act  of  September  21,  1866,  goyeming  the  rights 
•of  the  Houston  &  Texas  Central  Railway  Company  in  the  matter  of  land  grants 
in  aid  of  its  construction,  did  not  exclude  that  company  from  the  benefit  of  the 
law  of  November  13,  1866,  passed  by  the  same  Legislature,  in  aid  of  the  con- 
struction of  railways  generally.    Brown,  J.,  dissenting.     (Pp.  522-525.) 

5.^^ame. 

The  Act  of  November  13,  1866,  appears  to  recognize  the  rights  of  railway 
•companies  to  receive  land  grants  for  sidings  under  the  Act  of  1854«  which  it 
'Continued  in  force,  and  the  Special  Act  of  September  21,  1866,  should  be  con- 
strued to  harmonize  with  it,  if  capable  of  bearing,  that  meaning,  and  to  entitle 
the  Houston  &  Texas  Central  Railway  to  a  like  grant  under  its  terms.  Brown, 
J.,  dissenting.     (Pp.  522,  524.) 

e.— Constitntion  of  1869— Land  Grants  to  Railways. 

Article  5,  section  6,  of  the  Constitution  of  1869,  prohibiting  land  grants 
•except  to  actual  settlers,  merely  prohibited  future  grants,  and  did  not  repeal 
•existing  laws  permitting  railways  to  acquire  land  by  construction  of  their  roads, 
nor  avoid  titles  to  lands  so  acquired  by  them  thereafter  under  such  previous 
Uws.     (Pp.  526-528.) 

7.— Same— Cases  Discvssed. 

Bacon  v.  Russell,  57  Texas,  400;  White  ▼.  Martin,  66  Texas,  340;  Holmes  v. 
Anderson,  59  Texas,  482;  Galveston,  etc..  Railway  v.  State,  81  Texas,  572; 
•explained,  limited  and  reconciled  with  Railway  v.  Keuchler,  36  Texas,  382.  (Pp. 
528-531.) 

S. — Statutory  Construction. 

See  both  majority  and  dissenting  opinions  in  this  case  for  a  discassion 
And  application  of  the  following  principles  of  statutory  construction:  that  dis- 
tinct acts  of  the  same  Legislature  are  to  be  construed  together;  that  construction 
of  statutes  by  executive  officers  and  by  subsequent  legislatures  should  be  re- 
.garded;  political  and  economic  conditions  as  bearing  on  the  legislative  policy 
governing  its  actions;  reports  of  legislative  committees  as  bearing  on  legislative 
policy;  that  repeals  by  implication  are  not  favored;  and  other  rules  of  con- 
struction and  interpretation.     (Pp.  515-539.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  the  District  Court  of  Travis  County. 

The  State  sued  the  Houston  &  Texas  Central  Railway  Company  and 
Olcott  for  the  recovery  of  land.  Plaintiff  had  judgment  and  defendants 
appealed.  The  case  was  reversed  and  remanded;  and  both  appellants 
and  appellee,  complaining  of  various  rulings  therein,  obtained  writ  of 
•error  on  the  ground  that  the  State  was  a  party. 

T.  D.  Cohbs  and  Baker,  Botts,  Baker  &  Lovett,  for  plaintiff  in  error, 
Olcott  and  the  Railway  Company. — The  laws  of  Texas  authorized  the 
issuance  of  the  certificates  in  question  for  the  construction  of  sidings, 
and,  upon  acceptance  by  the  railway  companies,  became  contracts  which, 
under  the  Federal  Constitution,  coud  not  be  impaired  by  any  subsequent 
repeal  of  such  laws.  Act  of  March  11,  1848,  Spec.  Laws,  2d  Leg.,  pp. 
570-373;  Act  of  Feb.  14,  1852,  Spec.  Laws,  14th  Leg.,  pp.  142-147;  Act 
of  Feb.  7,  1853,  Spec.  Laws,  4th  Leg.,  Extra  Sess.,  pp.  36,  37 ;  Act  of 
January  23,  1856,  Spec  Laws,  6th  Leg.,  pp.  28-30;  Railway  v.  State  of 
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Texas,  170  U.  S.,  243;  Act  of  Sept.  1,  1856,  Spec.  Laws,  Adjourned 
Sees.,  6th  Leg.,  pp.  259,  260;  Act  of  Feb.  4,  1858,  Spec.  Laws,  7th  Leg., 
pp.  94,  95 ;  Act  of  Feb.  8,  1861,  Spec.  Laws,  8th  Leg.,  Extra  Sees. ;  Act 
of  Sept.  1,  1866,  Spec.  Laws,  11th  Leg.,  pp.  33,  34;  Ordinances  of  Con- 
vention of  1869,  p.  59 ;  Act  of  Aug.  15,  1870,  Spec.  Laws,  Extra  Sess.^ 
12th  Leg.,  pp.  325-328;  Eailway  v.  Odura,  53  Texas,  343;  Act  of  Jan. 
30,  1854,  Gen.  Laws,  5th  Leg.,  pp.  11-15 ;  Acts  of  Jan.  11,  1862,  Gen. 
Iaws,  9th  Leg.,  Reg.  Sess.,  pp.  43,  44,  46,  47;  Davis  v.  Gray,  16  Wall., 
203;  Quinlan  v.  Railway,  89  Texas,  356;  The  Protector,  12  Wall.,  702; 
Grigsby  V.  Peak,  67  Texas,  142 ;  Act  of  Nov.  13,  1866,  Gen.  Laws,  11th 
Leg.,  212 ;  Const,  of  1869,  art.  12,  sec.  43. 

The  issuance  of  land  certificates  for  the  construction  of  siding  was 
authorized  by  law.    Railway  v.  State,  81  Texas,  572. 

The  rule,  that  when  there  is  doubt  as  to  the  meaning  and  application 
of  a  statute,  the  long  continued  construction  adopted  and  acted  upon  by 
the  State's  executive  oflBcers  charged  with  its  execution  is  binding  upon 
the  courts,  has  often  been  followed  and  acted  upon  by  this  court.  Heirs, 
of  Holliman  v.  Peebles,  1  Texas,  673-699;  Hancock  v.  McKinney,  7 
Texas,  384,  340;  Jenkins  v.  Chambers,  9  Texas,  167,  230;  Styles  v- 
Gray,  10  Texas,  503;  Ruis  v.  Chambers,  15  Texas,  586,  590;  Hemdon  v*. 
Robertson,  15  Texas^  599;  Johnston  v.  Smith,  21  Texas,  722;  De  Court 
V.  Spronl,  66  Texas,  370;  Railway  v.  State,  77  Texas,  388.  See  also 
United  States  v.  Arredondo,  6  Pet.,  691;  United  States  v.  Railway,  98 
U.  S.,  334,  341;  Railway  v.  Railway,  112  U.  S.,  414,  418;  Maxwell  Land 
Grant  Case,  121  U.  S.,  325,  381;  Coal  Co.  v.  United  States,  123  U.  S., 
307,  216;  United  States  v.  Budd,  144  U.  S.,  154,  161;  United  States  v. 
Railway,  142  U.  S.,  615,  621;  United  States  v.  California,  etc..  Land 
Co.,  148  U.  S.,  31,  43;  United  States  v.  Railway,  148  U.  S.,  562;  United 
States  v.  Railway,  150  U.  S.,  1 ;  Chandler  v.  Mining  Co.,  149  U.  S.,  79. 

The  Constitution  of  1869  did  not  repeal  the  laws  granting  lands  to 
railroad  companies,  but  such  laws  continued  in  force  until  long  after 
the  lands  in  question  were  earned  and  the  certificates  therefor  were  is- 
sued and  located.  Quinlan  v.  Railway,  89  Texas,  371 ;  Railway  v.  State, 
90  Texas,  607 ;  Railway  Co.  v.  Keuchler,  36  Texas,  382 ;  Railway  v.  Gross, 
47  Texas,  428.  [Bacon  v.  Russell,  57  Texas,  409 ;  Holmes  v.  Anderson, 
59  Texas,  481;  White  v.  Martin,  66  Texas,  340;  Cattle  Co.  v.  Bacon, 
79  Texas,  5;  Railway  v.  State,  81  Texas,  494;  Railway  v.  State,  89 
Texas,  340,  were  discussed  by  counsel.] 

The  familiar  rule  of  construction  that  repeals  by  implication  are  not 
favored,  and  that  where  earlier  and  later  acts  can  by  any  reasonable  con- 
struction stand  together  they  must  so  stand,  and  that  the  later  act  does 
not  repeal  the  earlier,  imless  their  provisions  are  clearly  inconsistent  or 
repugnant,  have  often  been  applied  by  this  court.  Neil  v.  Keese,  5 
Texas,  23;  Hanrick  v.  Hanrick,  54  Texas,  108;  Laughter  v.  Seela,  59 
Texas,  183;  Scoby  v.  Sweatt,  28  Texas,  713;  Railway  v.  Ford,  53  Texas, 
364.  See  also  The  Distilled  Spirits,  11  Wall.,  356-364;  Henderson's 
Tobacco,  11  Wall.,  652,  658;  Daviess  v.  Fairbaim,  3  How.,  636-644; 
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United  States  v.  Walker,  22  How.,  299 ;  McCool  v.  Smith,  1  Black,  459, 
470.  A  provision  forbidding  the  Legislature  from,  in  the  future,  mak- 
ing such  grants  is  certainly  not  inconsistent  with  previous  legislation 
making  such  grants,  which  had  been  accepted  by  the  grantees,  and  upon 
the  faith  of  which  important  public  works  had  been  undertaken  and 
largely  completed. 

Privileges  granted  by  a  special  act  or  charter  are  not  aflfected  by  gen- 
eral legislation  on  the  same  subject,  but  the  special  act  and  the  general 
act  may  stand  together — ^the  one  as  the  law  of  the  particular  case  and  the 
other  as  the  general  law  of  the  land.  Laredo  v.  Martin,  52  Texas,  561 ; 
Ellis  V.  Batts,  26  Texas,  707;  Scoby  v.  Sweatt,  28  Texas,  728;  State  v. 
Stoll,  17  Wall.,  425,  436 ;  Ex  Parte  Crow  Dog,  109  U.  S.,  570 ;  New 
Jersey  v.  Yard,  95  U.  S.,  104,  117.  It  was  evidently  the  intention  of 
the  framers  of  the  Constitution  to  leave  undisturbed  the  laws  then  in 
force  granting  lands  to  railroad  companies  for  the  time  limited  by  their 
provisions. 

The  legislative  acts  granting  lands  to  railway  companies  in  considera- 
tion of  the  construction  of  their  lines  of  railway  when  accepted  by  such 
companies  became  contracts  within  the  protection  of  the  Federal  Con- 
stitution; and  if  the  Constitution  of  1869  was  intended  to  repeal  such 
'  laws  the  same  was  in  contravention  of  the  Federal  Constitution  prohibit- 
ing the  State  from  passing  any  law  impairing  the  obligation  of  contracts 
and  from  taking  property  without  due  process  of  law ;  and  was  therefore 
void. 

Argument  is  imnecessary  to  show  that  legislative  acts  granting  lands 
to  railway  companies  in  consideration  of  the  construction  of  their  rail- 
ways, when  accepted  by  such  companies,  are  contracts  within  the  protec- 
tion of  the  Federal  Constitution.  The  question  is  not  open  (Railway  v. 
Railway,  70  Texas,  649,  657;  Railway  v.  Brownsville,  45  Texas,  88,  96; 
Railway  v.  Texas,  170  U.  S.,  243;  Davis  v.  Gray,  16  Wall.,  203,  232), 
and  the  protection  is  as  effectual  against  the  impairment  of  a  contract 
by  a  State  Constitution  as  by  a  statute  or  any  other  act  of  the  State. 
Railway  v.  McClure,  10  Wall.,  511;  White  v.  Hart,  13  Wall.,  652;  Del- 
mas  V.  Insurance  Co.,  14  Wall.,  661;  Davis  v.  Gray,  16  Wall.,  203;  Gas 
Co.  V.  Light  Co.,  115  XT.  S.,  650;  Bier  v.  McGehee,  148  U.  S.,  140; 
Railway  v.  State,  170  U.  S.,  243. 

C.  A.  Culberson,  Attorney-General,  for  the  State.  [Prom  brief  in 
Court  of  Civil  Appeals.] — It  seems  too  clear  for  extended  argument  that 
under  the  terms  of  the  Act  of  1854  lands  were  not  donated  for  sidii^ 
and  turnouts.  By  section  6  of  the  act  it  is  provided  that  any  company 
having  ''completed  and  put  in  running  order  a  section  of  26  miles  or 
more  of  its  road*'  shall  be  entitled  to  the  grant  of  16  sections  to  the  mile. 
Sidings  and  turnouts  are  necessary  parts  of  railways,  and  they  can  not 
be  completed  or  put  in  running  order  without  them.  Railway  v.  State, 
81  Texas,  572 ;  Railway  v.  Wilson,  17  111.,  123 ;  1  Woods*  Railway  Law, 
pp.  479,  648,  653,  654;  Low  v.  Railway,  18  TIL,  324;  1  Mora,  on  Corp., 
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eec  369;  Railway  v.  Williams,  54  Pa.  St.,  107;  Railway  v.  Speer,  56  Pa. 
St.,  335;  Black  v.  Railway,  58  Pa.  St.,  252;  PfafE  v.  Railway,  108  Ind., 
148;  Gas  Co.  v.  City,  146  U.  S.,  258;  Railway  v.  State,  77  Texas,  388; 
Suth.  Stat.  Const.,  sec.  307;  United  States  v.  Tanner,  147  XT.  S.,  663. 

If  it  be  conceded  that  a  proper  construction  of  the  Act  of  1854  would 
allow  land  for  sidings,  the  certificates  and  patents  in  this  case  were 
nevertheless  wrongfully  issued,  because  they  were  issued  for  a  road 
which  was  built  after  the  law  ceased  to  be  operative. 

The  judgment  is  presumed  to  be  correct,  and  before  it  can  be  regularly 
or  lawfully  reversed,  appellants  should  show  affirmatively  that  the  sid- 
ings were  constructed,  for  which  certificates  in  suit  were  issued,  when 
the  Act  of  1854  was  operative.  Having  failed  to  bring  themselves 
within  the  exception,  the  judgment  should  be  affirmed.  Blum  v.  Loo- 
ney,  69  Texas,  1. 

This  land  grant  under  the  Act  of  September  21,  1866,  was  condi- 
tioned upon  the  completion  of  its  road  in  sections  at  stated  times,  which 
the  company  failed  to  do,  and  the  grant  under  the  act  of  November  13, 
1866,  is  expressly  made  subject  to  the  "same  restrictions  and  limitations 
heretofore  provided  by  law.''  Nor  can  the  fourth  section  of  the  pre- 
tended special  Act  of  August  15,  1870,  have  the  effect  to  continue,  or 
renew,  or  revive,  the  grant  contained  in  the  Act  of  September  21,  1866, 
and  forfeited  by  noncompliance  with  its  terms,  for  it  was  passed  in  un- 
disguised violation  of  the  Constitution.  Railway  v.  State,  81  Texas, 
597 ;  Veto  Message  of  Gov.  Davis. 

The  special  law  of  September  21,  1866,  superseded  the  Act  of  January 
30,  1854,  and  all  other  laws  as  to  this  company,  and  thereafter  its  right 
to  lands  must  rest  solely  upon  that  act.  This  plainly  appears  from  the 
fact  that  the  act  is  made  specially  applicable  to  his  company  by  name, 
is  complete  in  itself,  and  provides  for  an  accounting  as  to  lands  received 
under- the  Act  of  1854.     Stete  v.  Travis  County,  85  Texas,  435. 

That  the  Act  of  January  30,  1854,  was  repealed  by  the  Constitution 
of  1869  is  not  an  open  question.  Railway  v.  Stete,  81  Texas,  597; 
Bacon  v.  Russell,  57  Texas,  409;  Holmes  v.  Anderson,  59  Texas,  481; 
White  V.  Martin,  66  Texas,  340. 

Notwithstanding  the  explicit  determination  of  this  question  by  the 
Supreme  Court,  it  is  earnestly  contended  by  appellants  that  because  of 
a  supposed  contract  between  the  Stete  and  appellant  company,  the  Act 
of  1854  was  irrepealable.  Without  entering  elaborately  into  a  discus- 
sion of  the  question,  it  may  be  said  that  the  Act  of  1854,  on  general 
principles,  is  of  a  class  of  laws  repealable  at  the  pleasure  of  the  Stete 
except  as  to  existing  righte.  Salt  Co.  v.  Saginaw,  13  Wall.,  373 ;  Cattle 
Co.  V.  Bacon,  79  Texas,  5. 

But  with  reference  to  this  company  we  are  not  left  to  judge  of  the 
right  of  the  Stete  to  repeal  this  act  by  general  principles  alone.  The 
right  is  expressly  reserved. 

The  act  of  the  Commissioner  of  the  General  Land  Office  in  issuing 
^certificates  and  patents  without  authority  of  law  is  not  binding  on  the 
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State.  The  act  is  absolutely  void  and  will  not  support  the  claim  of  pur* 
chase  for  value  and  without  notice.  Sherwood  v.  Fleming,  25  Texas 
Supp.,  408 ;  Bryan  v.  Crump,  55  Texas,  1 ;  Decourt  v.  Sproul,  66  Texas, 
368;  Day,  etc.,  Co.  v.  State,  68  Texas,  541,  557;  Stoddard  v.  Chambers, 
2  How.,  318;  Sherman  v.  Buick,  93  U.  S.,  209;  Moffat  v.  United  States, 
112  U.  S.,  24. 

The  certificates  were  issued  December  22,  1873,  they  were  located  and 
the  land  surveyed  January  31,  1874,  and  no  part  of  the  land  was  alien- 
ated until  September  8,  1888,  more  than  fourteen  years  after  the  loca- 
tion and  siirvey.  The  land  was  acquired  by  the  location  and  survey. 
Sherwood  v.  Fleming,  25  Texas  Supp.,  408 ;  Duren  v.  Railway,  24  S.  W* 
Rep.,  258;  Olcott  v.  Ferris,  24  S.  W.  Kep.,  848. 

M.  M.  Crane,  Attomey-(Jeneral,  for  the  State. — This  court  in  the  case 
of  the  Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v.  The 
State,  81  Texas,  held  that  the  Act  of  1876  gave  no  land  for  sidings, 
switches,  or  turnouts.  That  the  decision  is  authoritative  no  one  doubts. 
I  insist  that  the  reasoning  of  the  court  in  that  case  applies  with  equal 
force  to  the  Act  of  1852,  because  both  acts  are  substantially  the  same 
except  in  the  number  of  sections  granted.  Therefore,  it  seems  to  me 
that  there  is  no  escape  from  the  proposition  that  under  the  Act  of  1852 
appellant  company  was  entitled  to  no  land  for  sidings,  switches,  or  turn- 
outs, but  only  eight  sections  per  mile  for  the  main  line. 

I  repeat  that  there  is  no  substantial  difference  between  the  Act  of  1852 
and  the  Act  of  1876,  except  that  one  gave  eight  sections  and  the  other 
sixteen  sections  to  the  lineal  mile;  but  neither  gave  any  lands  for  sid- 
ings or  switches.  If  I  am  correct  in  that,  then  it  must  follow  that  by 
the  Act  of  1854  but  eight  additional  sections  were  granted  to  the  appel- 
lant company  in  this  case.  The  first  section  of  the  Act  of  1854,  sJiove 
quoted,  limits  the  amount  of  land  to  sixteen  sections  of  land  per  mile, 
and  therefore  it  reads  substantially  as  the  Act  of  1876,  and  must,  like 
it,  mean  sixteen  sections  per  mile  of  the  main  line.  The  entire  decision 
of  the  Court  of  Civil  Appeals  and  the  contention  of  appellants  counsel 
is  based  upon  the  first  part  of  section  12  of  the  Act  of  1854,  which  says 
that  "no  more  than  sixteen  sections  of  land  per  mile  shall  be  granted, 
nor  to  any  company  for  more  than  a  single  track  with  necessary  turn- 
outs.*' The  proviso  in  section  12  seems  to  have  been  lost  sight  of  by 
the  court  and  counsel.  It  is  as  follows :  "Provided,  that  this  act  shall 
not  be  so  construed  as  to  give  any  company  now  entitled  by  law  to  re- 
ceive eight  sections  of  land,  more  than  eight  additional  sections."  If  I 
am  right  in  this  contention,  then  it  must  follow,  as  night  follows  day, 
that  eight  additional  sections  is  all  that  this  road  can  get,  and  those 
eight  additional  sections  must  be  upon  the  basis  of  the  Act  of  1852, 
and  must  mean  sixteen  sections  of  land  for  each  lineal  mile  and  none 
for  the  sidings,  switches,  and  turnouts.  The  act  is  incapable  of  any 
other  construction.     Railway  v.  State,  81  Texas,  599-601. 

The  Act  of  1852  gave  nothing  for  sidings.     If  it  be  held  that  the 
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Act  of  1854  does  give  land  for  sidings  and  switches,  the  railroad  would 
receive  more  than  eight  additional  sections  per  lineal  mile  under  it  than 
under  existing  law.  The  excess  over  eight  additional  sections  that  it 
would  receive  by  that  construction  represents  the  amount  of  land  in  thiS' 
suit  In  giving  more  than  eight  additional  sections  to  the  mile^  the 
very  letter  of  our  statute  is  violated.  The  office  of  a  proviso  is  ordi- 
narily to  limit  the  application  of  language  that  has  preceded  the  pro- 
viso. Suth.  on  Stat  Const.,  sec.  222;  Savings  Bank  v.  United  States, 
10  Wall.,  294;  Minis  v.  United  States,  15  Pet.,  445;  Bank  v.  Collector, 
3  Wall.,  495;  Potter's  Dwarris,  118;  Boon  v.  Juliet,  2  III,  258;  Sedg. 
Stat.  Const.,  p.  49,  note  a. 

I  submit  that  the  language  of  the  paragraph  upon  which  the  decision 
is  based  does  not  justify  the  conclusion  reached  by  the  Court  of  Civil 
Appeals.  The  intention  running  through  all  of  the  acts  from  1852  to 
1876,  inclusive,  was  to  give  land  for  the  building  of  main  tracks  only, 
and  none  for  sidings,  switches,  or  turnouts.  Copies  of  all  of  the  acts 
mentioned  have  been  printed  herein  for  the  convenience  of  the  court, 
and  it  seems  clear  to  me  that  the  legislative  intention  plainly  exempli- 
fied through  all  of  them  was  to  encourage  the  building  of  railroads  in 
Texas,  and  to  pay  for  completed  sections  of  road  only.  That  involved 
the  idea  that  no  roads  could  receive  the  land  grants  except  when  com- 
pleted with  the  necessary  turnouts  and  switches.  Because  no  road  could 
be  deemed  completed  or  in  running  order  imless  it  has  aiU  "necessary 
turnouts.'*  The  word  used  in  the  statutes,  "completed,"  ''completed 
and  ready  for  use,''  "completed  and  put  in  running  order,"  "single 
track  with  necessary  turnouts,"  all  mean  the  same  thing.  It  does  not 
follow  that  the  State  is  to  pay  for  the  necessary  turnouts,  but  it  is  to 
pay  for  the  lineal  miles  of  railroad  thus  completed,  because  the  turnouts 
must  be  appended  to  and  form  a  part  of  a  completed  railroad.  Railway 
V.  State,  81  Texas,  673;  Railway  v.  Wilson,  17  111.,  123;  Low  v.  Rail- 
way, 18  111.,  324;  Railway  v.  Williams,  54  Pa.  St.,  107;  Railway  v. 
Speer,  56  Pa.  St.,  335;  Black  v.  Railway,  58  Pa.  St.,  252;  Pfaff  v.  Rail- 
way,  108  Ind.,  148. 

To  recapitulate,  the  State  submits  that  the  language  of  the  Act  of 
1854,  construed  as  a  whole,  can  not  have  the  effect  of  giving  to  a  rail- 
road company  any  land  for  sidings  and  switches. 

1.  Because  the  appellant  company  was  entitled  to  earn  eight  sec- 
tions of  land  to  the  lineal  mile,  and  the  Act  of  1854  plainly  stated  that 
it  should  not  be  construed  so  as  to  give  it  more  than  eight  additional 
sections.  This  excludes  the  idea  of  giving  any  lands  for  sidings  or 
turnouts. 

2.  Because  the  language  of  the  act  itself  clearly  indicates  that  the 
words  "completed  railroad,"  "completed  and  in  running  order,"  "com- 
pleted and  ready  for  use,"  and  "single  tracks  with  necessary  turnouts,'* 
all  mean  one  and  the  same  thing, — ^that  is  to  say,  mean  a  road  ready 
for  use  by  the  public,  with  all  of  its  necessary  appendages. 
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3.  Because,  if  the  language  itself  raises  any  doubt  as  to  what  should 
be  a  proper  construction,  by  the  authority  of  this  court  in  the  case  above 
cited  the  grant  should  be  most  strictly  construed  in  favor  of  the  public 
or  the  State,  and  against  the  appellant. 

4.  That  it  being  clear  that  if  the  rule  last  stated  had  been  followed 
by  the  executive  officers,  no  such  a  conclusion  as  some  of  them  seem  to 
have  reached  could  have  been  arrived  at,  that  therefore  the  construction 
of  the  executive  department  of  the  government  should  be  entirely  dis- 
regarded. 

It  would  seem  that  from  the  express  language  of  the  act  giving  the 
railroad  company  the  name  of  the  Houston  &  Texas  Central  Railway 
Company,  its  relation  to  the  State  was  fixed  upon  the  same  basis  as  that 
of  the  old  company.  The  right  to  repeal  or  modify  the  Act  of  1854,  if 
it  chose  so  to  do,  was  therefore  secured  to  the  State  by  contract. 

It  is  well  known  that  one  of  the  modes  to  repeal  a  statute  by  a  State 
is  to  change  its  Constitution  so  as  to  make  the  Constitution  conflict  with 
the  existing  statute.  I  recognize  another  elementary  rule  in  this  con- 
nection, that  Constitutions  are  prospective  in  their  operation.  The  same 
may  be  said  of  repealing  statutes.  A  repealing  statute  can  not  affect 
the  existing  rights  of  any  person,  no  matter  how  that  repeal  may  be 
effected.  If  the  Act  of  1854  had  been  expressly  repealed  by  an  act  of 
the  Legislature,  all  of  the  lands  that  had  been  earned  under  that  act 
until  the  date  of  the  repeal  would  belong  to  the  railroad  company,  and 
the  State  would  be  without  power  to  prevent  its  acquiring  them.  But 
the  railroad  company  would  be  without  power  to  earn  any  lands  under 
the  Act  of  1854,  after  it  had  been  repealed  by  an  act  of  the  Legislature. 
Yet  the  act  of  the  Legislature  would  be  in  all  things  prospective.  The 
section  of  the  Constitution  of  1869  was  likewise  prospective.  The  State 
was  acting  not  through  the  Legislature,  but  through  her  Constitutional 
Convention, — ^the  most  emphatic  way  in  which  the  intention  of  the  peo- 
ple may  be  expressed.  It  declared  in  clear  and  explicit  language  that 
no  more  land  should  be  thereafter  given  to  railroad  companies.  It  re- 
pealed by  implication  every  act  of  the  Legislature  that  expressed  a  con- 
trary intention. 

But  even  in  the  absence  of  contract  above  shown  with  the  railroad 
company  to  the  effect  that  the  State  should  retain  the  right  to  repeal 
the  Act  of  1854, 1  respectfully  submit  that  it  had  that  right  independent 
of  the  statute.  Railway  v.  State,  81  Texas,  597;  Jumbo,  etc.,  Co.  ?. 
Bacon,  79  Texas,  5 ;  White  v.  Martin,  66  Texas,  340 ;  Holmes  v.  Ander- 
son, 59  Texas,  481;  Bacon  v.  Russell,  57  Texas,  409;  Salt  Co.  v.  Sagi- 
naw, 13  Wall.,  303.  ^ 

r.  8.  Smith,  Attorney-General,  and  T.  S,  Reese,  Assistant,  also  filed 
printed  argument,  vrith  citation  of  authorities,  on  behalf  of  the  State, 

Hefley,  McBride  &  Watson,  with  consent  of  counsel,  filed  printed  ar- 
gument, as  amici  curiae,  on  the  question  of  forfeiture. 
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GAINES,  Chief  Justice. — ^This  action  was  brought  by  the  State 
of  Texas  to  recover  of  the  Houston  &  Texas  Central  Railway  Company 
and  P.  P.  Olcott  170,880  acres  of  land  located  and  surveyed  by  virtue 
of  certificates  issued  to  the  defendant  company.  Among  the  groimds 
upon  which  the  recovery  was  sought  were  three :  Pirst,  that  at  the  time 
the  sections  of  railroad  were  completed  for  which  the  certificates  were 
issued,  the  law  which  authorized  a  grant  of  lands  to  railroads  had 
ceased  to  be  operative  by  its  own  limitation  and  had  also  been  repealed 
by  the  Constitution  of  1869;  second,  that  the  certificates,  by  virtue  of 
which  the  lands  in  controversy  were  located,  were  issued  for  side  tracks, 
and  that  the  law  did  not  authorize  the  issue  of  certificates  for  sidings; 
and  third,  that  if  the  grants  were  valid,  the  title  thereto  had  been  for- 
feited by  failure  of  the  company  to  alienate  them  within  the  time  pre- 
scribed by  the  statutes  which  authorized  the  grant. 

The  trial  judge  filed  his  conclusions  of  fact  and  held  that  the  certifi- 
cates were  not  authorized  by  law,  but  also  expressly  declined  to  pass 
upon  the  question  of  forfeiture.  Judgment  was  rendered  for  the  State 
for  the  recovery  of  the  lands,  and  appeal  was  taken  to  the  Court  of 
Civil  Appeals,  errors  being  assigned  to  the  trial  judge's  conclusions  of 
law  only.  The  Court  of  Civil  Appeals  held  that  the  certificates  were 
valid  and  reversed  the  judgment  and  remanded  the  cause  for  the  trial 
of  the  questions  of  forfeiture.  All  questions*  of  fact  as  to  the  time  and 
manner  of  the  construction  of  the  railroad  were  settled  by  the  findings 
of  the  trial  judge  and  the  approval  of  such  findings  by  the  Court  of 
Civil  Appeals.  In  passing  upon  these  facts,  the  Court  of  Civil  Appeals 
say:  ^T'he  facts  as  ascertained  by  the  lower  court  do  not  show  failure 
in  the  construction  of  any  part  of  the  road,  except  such  as  is  condoned 
by  acts  of  the  Legislature,  relieving  the  company  of  a  forfeiture  of  any 
part  of  its  land  grant  by  the  State ;  and  we  conclude  that  there  was  no 
forfeiture  on  the  grounds  stated."  The  forfeiture  here  referred  to  is 
the  forfeiture  for  failure  to  construct  the  several  sections  of  the  road 
within  the  time  prescribed  by  the  statute. 

It  is  apparent  from  the  conclusions  of  fact  found  by  the  trial  court 
that  the  certificates  upon  which  the  surveys  in  controversy  were  made 
were  issued  wholly  for  the  construction  of  side  tracks,  but  at  what  time 
the  sidings  were  constructed  does  not  clearly  appear.  It  does  appear, 
however,  that  a  portion  at  least  were  constructed  after  the  Constitution 
of  1869  went  into  effect. 

The  logical  order  of  the  questions  presented  is:  (1)  Did  the  law 
in  force  at  the  time  the  work  was  done  for  which  the  certificates  were 
issued  authorize  a  grant  of  land  to  the  Houston  &  Texas  Central  Rail- 
way Company  for  the  construction  of  its  road;  (2)  if  so,  did  the  author- 
ity include  a  grant  for  side  tracks;  and  (3)  if  both  these  questions  be 
answered  in  the  affirmative,  have  the  lands  been  forfeited  by  reason  of 
a  failure  to  alienate  them  within  the  time  prescribed  by  law? 

But  since,  if  it  be  determined  that  the  company  was  in  no  event  en- 
titled to  certificates  for  sidings,  it  would  be  unnecessary  to  determine 
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the  other  questions,  and  since  the  discussion  of  that  question  involves, 
in  a  measure,  a  discussion  of  the  first,' it  will  be  first  considered.  But 
before  entering  upon  the  construction  of  the  statutes  involved  in  the 
consideration  of  the  point,  it  is  useful  to  relate  briefly  a  history  of  the 
legislation  of  the  State  which  authorized  a  grant  of  land  for  the  con- 
struction of  railroads  in  general,  as  well  as  the  legislation  with  refer- 
ence to  the  defendant  company  in  particular. 

The  Houston  and  Texas  Central  Railway  Company  was  incorporated 
by  act  of  the  Legislature  approved  March  11,  1848,  under  the  name  of 
the  Galveston  &  Red  River  Railway  Company.  It  was  among  the  first 
special  charters  granted  by  the  Legislature  of  the  State.  Like  all  similar 
charters  granted  by  that  and  the  succeeding  Legislature,  it  was  crude  in 
its  provisions  and  meager  in  its  details.  But  with  the  Legislature  which 
met  in  1851,  a  marked  change  in  the  legislative  policy  with  reference 
to  railroad  companies  was  manifested.  No  general  law  upon  the  sub- 
ject was  enacted  at  that  session.  But  an  act  was  passed  by  that  Legisla- 
ture amending  the  charter  of  the  Galveston  &  Red  River  Railway  Com- 
pany, and  in  the  preamble  thereto  we  find  the  following  declaration: 
*'And  whereas  it  is  desirable  to  preserve  uniformity  in  the  several  acts 
establishing  railway  companies  passed  by  this  Legislature,  the  following 
provisions  are  hereby  adopted,"  etc.  Then  follow  certain  general  pro- 
visions relating  to  the  rights  and  duties  of  the  company  with  reference 
to  the  general  public.  These  same  provision^  had  been  incorporated  in 
the  charter  of  one  company  which  had  been  previously  passed  in  pre- 
cisely the  same  language  and  were  incorporated  in  all  subsequent  char- 
ters granted  at  that  session.  Among  them  were  provisions  for  the  con- 
demnation of  lands  for  use  of  the  respective  companies,  conferring  the 
right  to  take  lands  by  gift  or  purchase,  requiring  the  respective  com- 
panies to  keep  in  repair  all  crossings  of  public  roads,  to  draw  the  cars 
of  other  railroad  companies,  and  fixing  a  maximum  charge  for  the  car- 
riage of  freight  and  passengers.  This  Legislature  also  inaugurated  the 
policy  of  granting  lands  to  encourage  the  construction  of  railroads ;  and, 
in  accordance  with  its  declared  policy  of  uniformity  of  legislation  with 
respect  to  railroad  companies,  in  each  of  the  charters  authorizing  the 
incorporation  of  such  companies  passed  at  its  session,  a  grant  of  eight 
sections  of  the  public  lands  for  each  mile  of  railroad  to  be  constructed 
was  authorized  under  certain  conditions.  The  same  provision  as  to  the 
Galveston  &  Red  River  Railway  Company  is  found  in  the  amended  char- 
ter of  that  company  passed  at  this  session.  The  respective  grants  were 
not  only  the  same  in  substance,  but  they  are  couched  in  precisely  the 
same  language.  The  following  are  the  terms  in  which  the  respective 
concessions  are  made:  "There  shall  be  granted  to  said  company  eight 
sections  of  land  of  six  hundred  and  forty  acres  each,  for  every  mile  of 
railway  actually  completed  by  them  and  ready  for  use;  and  upon  the 
application  of  the  president  of  the  company,  or  any  duly  authorized  agent 
thereof,  stating  that  any  section  of  five  miles  or  more  of  said  railway  has 
been  completed  and  is  ready  for  use,  it  shall  be  the  duty  of  the  Comp^ 
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troUer  of  Public  Accounts  to  require  the  State  Engineer,  or  a  commis- 
sioner to  be  appointed  by  the  Governor,  to  examine  said  railway,  and 
upon  his  certificate  that  said  section  of  said  railway  has  been  com- 
pleted in  a  good  and  substantial  manner,  and  is  ready  for  use,  the  Comp- 
troller shall  give  information  of  that  fact  to  the  Commissioner  of  the 
General  Land  Office,  whose  duty  it  shall  be  to  issue  to  said  company  land 
oertificates  to  the  amount  of  eight  sections  of  land,  of  six  hundred  and 
forty  acres  each,  for  each  and  every  mile  of  railway  thus  completed  and 
ready  for  use;  such  certificates  shall  be  for  six  hundred  and  forty  acres 
'Cach,  and  shall  be  located  upon  any  unappropriated  public  domain  of  the 
State  of  Texas,  within  twelve  months  from  the  issuing  thereof,  which 
date  shall  appear  upon  the  face  of  each  certificate ;  and  upon  the  return 
of  the  field  notes  of  any  survey  made  by  virtue  of  any  certificate  thus 
issued,  it  shall  be  the  duty  of  the  Commissioner  of  the  (Jeneral  Land 
Office  to  issue  patents  to  said  company  in  their  corporate  name;  one- 
fourth  of  which  said  lands  thus  patented  shall  be  alienated  by  the 
company  in  six  years,  one-fourth  in  eight  years,  one-fourth  in  ten  years, 
and  the  other  fourth  in  twelve  years,  so  that  the  whole  of  the  lands 
thus  granted  shall  pass  from  the  hands  of  the  company  within  twelve 
years  from  the  date  of  the  patents  thus  issued." 

In  pursuance  of  the  policy  which  had  been  previously  pursued  and 
for  the  further  encouragement  of  the  construction  of  railroads,  the  next 
succeeding  Legislature  passed  a  general  law  applicable  to  all  railroads 
then  chartered  which  enlarged  the  concession  to  sixteen  sections  of  land 
to  the  mile  and  prescribed  sundry  conditions  of  the  grant.  So  much  of 
that  act  as  is  pertinent  to  the  question  under  consideration  we  set  out : 

"Sec.  1.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas,  that 
any  railroad  company  chartered  by  the  Legislature  of  this  State,  hereto- 
fore or  hereafter,  constructing  within  the  limits  of  Texas  a  section  of 
twenty-five  miles  or  more  of  railroad,  shall  be  entitled  to  receive  from 
the  State  a  grant  of  sixteen  sections  of  land  for  every  mile  of  road  so 
constructed  and  put  in  running  order." 
♦  ♦♦♦♦♦♦♦«« 

**Sec.  12.  That  the  provisions  of  this  act  shall  not  extend  to  any 
«)mpany  receiving  from  the  State  a  grant  of  more  than  sixteen  sections 
of  land  nor  to  any  company  for  more  than  a  single-track  road,  with  the 
necessary  turnouts;  and  any  company  now  entitled  by  law  to  receive  a 
grant  of  eight  sections  of  land  per  mile  for  the  construction  of  any  rail- 
road, accepting  the  provisions  of  this  act,  shall  not  be  entitled  to  receive 
any  grant-  of  land  for  any  branch  road ;  provided,  this  act  shall  not  be 
so  construed  as  to  give  to  any  company  now  entitled  by  law  to  receive 
eight  sections  of  land,  more  than  eight  additional  sections;  provided, 
that  no  person  or  company  shall  receive  any  donation  or  benefit  under 
the  provisions  of  this  act,  unless  they  shall  construct  and  complete  at 
least  twenty-five  miles  of  the  road  contemplated  by  their  charter  within 
two  years  after  the  passage  of  this  act;  and  such  donations  shall  be 
discontinued  in  every  case  where  the  company  or  companies  shall  not 
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construct  and  complete  at  least  twenty-five  miles  of  the  road  contem- 
plated by  their  charter,  each  year  after  the  construction  of  said  first 
mentioned  twenty-five  miles  of  road;  and  further  provided,  that  the 
proviso  herein  contained  shall  not  extend  to  any  railroad,  the  terminus 
of  which  is  not  fixed  on  the  gulf  coast,  the  bays  thereof,  or  on  BuffaJa 
Bayou,  and  that  nothing  in  ]this  section  shall  be  so  construed  as  to  extend 
the  duration  of  any  existing  charter;  and  further  provided,  that  the 
certificates  for  land  issued  under  the  provisions  of  this  act  shall  not  be 
located  upon  any  land  surveyed  or  titled  previous  to  the  passage  of  this 
act;  and  further  provided,  that  this  act  shall  continue  in  force  for  the 
term  of  ten  years  from  the  time  it  shall  take  effect  and  no  longer/* 

Sections  2,  3,  4  and  5  contain  provisions  giving  a  right  to  a  reserva- 
tion of  lands  for  locations  by  railroad  companies,  and  such  provisions 
were  expressly  withdrawn  from  the  benefits  conferred  by  the  Act  of 
November  13,  1866.  The  sections  are  therefore  omitted.  The  other 
sections  not  copied  throw  no  light  upon  the  questions  discussed  in  this 
opinion,  save  the  sixth  and  seventh.  They  merely  provide  that  the 
lands  acquired  from  the  State  shall  be  alienated  within  a  certain  num- 
ber of  years,  and  in  case  of  a  failure  to  do  so,  for  a  sale  by  the  Comp- 
troller of  Public  Accounts. 

By  the  special  Act  of  January  23,  1856,  the  time  for  the  construction 
of  the  Galveston  &  Red  Eiver  Railway  Company  was  extended.  That 
act  contains  the  following  provisions;  "But  said  company  shall  be  en- 
titled to  the  rights,  benefits,  and  privileges  granted  by  an  act  approved 
January  thirtieth,  eighteen  hundred  and  fifty-four,  entitled  'An  act  to 
encourage  the  construction  of  railroads  in  Texas  by  donations  of  lands,^ 
upon  the  completion  of  said  twenty-five  miles  within  said  six  months, 
and  the  rights,  benefits,  aiid  privileges  of  said  act  shall  be  confined  to 
said  company;  provided,  it  shall  construct  and  complete  twenty-five 
miles  of  road  each  year  after  the  expiration  of  said  time;  provided,*'  etc. 
Thus  it  is  seen  that  by  this  act  the  benefits  of  the  general  law,  granting 
to  railroad  companies  the  right  to  acquire  lands,  were  expressly  con- 
ferred upon  this  company,  and  its  provisions  engrafted  upon  its  charter: 
At  the  adjourned  session  of  the  same  Legislature,  the  name  of  the  cor- 
poration was  changed  from  that  of  the  Galveston  &  Red  River  Railway 
Company  to  that  of  the  Houston  &  Texas  Central  Railway  Company. 
4  Gammel  Laws,  806.  The  time  for  construction  was  again  extended 
by  each  succeeding  Legislature  until  the  period  of  the  war,  and  during^ 
that  term  a  general  act  was  passed  continuing  the  benefits  of  the  law  of 
January  30,  1854,  until  two  years  after  the  close  of  the  war. 

In  September,  1866,  a  special  act  was  passed,  which  was  approved 
by  the  Governor  on  the  21st  day  of  that  month,  and  which  reads  as  fol- 
lows: 

"Section  1.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas^ 
that  the  Houston  and  Texas  Central  Railway  Company  shall  be  en- 
titled to  receive  from  the  State  a  grant  of  sixteen  sections  of  land,  of 
six  hundred  and  forty  acres  each,  for  every  mile  of  road  it  has  con- 
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structed,  or  niay  construct,  and  put  in  running  order,  ^in  accordance 
with  the  provisions  of  the  charter  of  said  railroad  company  ;*  provided^ 
that  the  lands  heretofore  drawn  by  said  company,  by  virtue  of  an  act  to- 
encourage  the  construction  of  railroads  in  Texas,  by  donation  of  lands- 
^approved  January  30,  1864'  [1854]  be  deducted  from  the  amount  of 
lands  granted  hereby;  and  provided  further,  that  the  land  certificates- 
heretofore  issued  to  this  company  on  the  three  first  sections  of  their 
load,  by  virtue  of  the  act  aforesaid,  be  included  in  the  terms,  benefits,, 
and  conditions  of  this  act,  as  if  issued  by  virtue  of  its  provisions,  and 
further  provided,  that  said  company  shall  construct  and  put  in  running 
order  a  section  of  twenty-five  miles  of  additional  road  to  that  now  built, 
within  one  year  from  January  1,  1867,  or  fifty  miles  within  two  years 
from  that  date ;  and  such  grant  of  land  shall  be  discontinued  when  said 
company  shall  fail  to  construct  and  complete  at  least  twenty-five  miles 
of  road  contemplated  by  their  charter  each  year  after  the  construction 
of  said  first  mentioned  fifty  miles  of  road;  provided,  that  said  road 
shall  be  put  in  running  order  to  Bryant's  Station,  and  cars  run  regularly 
thereon,  by  the  first  day  of  September,  1867. 

"Sec.  2.  Whenever  said  company  shall  have  completed  and  put  in 
running  order  a  section  of  tweniy-five  miles  or  more  of  its  road,  beyond 
the  point  which  land  has  been  granted  and  drawn,  they  may  give  notice 
of  the  same  to  the  Governor,  whose  duty  it  shall  be  [to]  appoint  some 
skillful  engin^r  to  examine  said  section  of  road,  and  if,  upon  the  report 
of  said  engineer,  under  oath,  it  shall  appear  that  said  road  has  been  con- 
structed in  accordance  with  the  provisions  of  its  charter,  and  of  the 
general  laws  of  the  State,  in  force  at  the  time,  regulating  railroads, 
thereupon  it  shall  be  the  duty  of  the  Commissioner  of  the  General  Land 
OflSce  to  issue  to  said  company  certificates  of  six  himdred  and  forty  acres 
each,  equal  to  sixteen  sections  per  mile  of  road  so  completed,  thereupon 
said  company  may  apply  to  the  district  surveyor  of  any  land  district  to 
survey  any  quantity  of  vacant  land  subject  to  location  and  entry  in  such 
district,  not  to  exceed  twice  the  quantity  of  certificates  so  issued,  and 
may  cause  to  be  surveyed  the  land  so  designated  into  sections  of  six 
hundred  and  forty  acres  each,  or  half  sections  of  three  hundred  and 
twenty  acres  each,  which  surveys  shall  be  delineated  upon  a  map  or  maps, 
the  even  and  odd  sections  and  half  sections,  and  being  differently  colored 
and  regularly  numbered  from  one  upwards,  to  the  full  number  con- 
tained in  the  block,  and  the  field  notes  of  said  survey  and  map  or  maps 
shall  be  by  said  company  deposited  with  the  Commissioner  of  the  General 
Land  OflBce,  and  it  shall  be  the  duty  of  said  Land  Commissioner  to  issue 
to  said  company  patents  for  the  odd  sections  and  half  sections  of  said 
surveys;  and  all  the  alternate  or  even  sections  and  half  sections  shall 
be  reserved  to  the  use  of  the  State  imtil  appropriated  by  law,  and  not 
liable  to  location,  entrance  or  pre-emption  privileges. 

''Sec.  3.  That  surveys  under  the  provisions  of  this  act  shall  be  made 
by  deputies  and  district  surveyors  of  the  districts  in  which  the  land  is 
situated,  and  the  field  notes  shall  be  recorded  in  such  district,  and  re- 
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turned  to  the  General  Land  OflRce,  as  other  surveys;  and  said  railroad 
<x)mpany  shall  construct  their  road  in  the  line  heretofore  prescribed  by 
"^An  Act  for  the  relief  of  the  Houston  &  Texas  Central  Railway  Com- 
pany/ approved  February  8,  1861/* 

On  the  13th  day  of  November,  1866,  the  Governor  approved  a  general 
act  for  the  benefit  of  railroad  companies  which  reads  as  follows : 

^^Section  1.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas, 
that  the  grant  of  sixteen  sections  of  land  to  the  mile  to  railroad  com- 
panies, heretofore  or  hereafter  constructing  railroads  in  Texas,  shall  be 
extended,  under  the  same  restrictions  and  limitations  heretofore  provided 
by  law,  for  ten  years  after  the  passage  of  this  act. 

''Sec.  2.  That  the  time  for  the  alienation  of  the  lands  acquired  by 
railroad  companies,  heretofore,  shall  be  extended  to  fourteen,  for  the 
alienation  of  one-half  of  such  lands,  and  to  twenty-one  years  for  the 
alienation  of  the  other  half;  and,  in  the  event  such  alienation  does  not 
take  place,  the  said  lands  shall  be  forfeited  to  the  State ;  and  companies 
hereafter  acquiring  lands  shall  alienate  the  same  in  fourteen  and  twenty- 
one  years  from  the  date  of  acquisition,  under  a  like  penalty  of  forfeiture. 

"Sec.  3.  That  the  benefits  of  this  act  shall  not  apply  to  any  com- 
pany hereafter  that  avails  itself  of  the  provisions  of  the  second,  third, 
fourth,  and  fifth  sections  of  an  act  entitled,  'An  Act  to  encourage  the 
construction  of  railroads  in  Texas,'  approved  January  30,  1854,  or  of 
the  act  supplementary  thereto,  approved  February  16,  1858. 

"Sec.  4.  That  it  is  not  intended  by  the  preceding  section  to  interfere 
with  or  impair  the  rights  which  have  been  heretofore  acquired  by  com- 
panies under  laws  heretofore  in  force,  but  to  preclude  companies  from 
hereafter  taking  advantage  of  the  provisions  of  sections  2,  3,  4  and  5  of 
the  Act  of  January  30,  1854,  and  the  supplementary  act  thereto  of  16th 
February,  1858 :  provided,  that  all  tap  roads  over  twenty-five  miles  long 
fihall  be  entitled  to  the  benefits  of  this  act. 

"Sec.  5.    That  this  act  shall  be  in  force  from  its  passage." 

The  two  acts  last  quoted  are  those  we  are  called  upon  to  construe. 
In  the  case  of  Quinlan  v.  Houston  &  Texas  Central  Railway  Company, 
^9  Texas,  356,  it  was  held  that  the  Act  of  November  13,  1866,  was  con- 
stitutional and  had  the  effect  to  revive  or  continue  in  force  the  Act  of 
January  30,  1854.  Unless  that  law  was  repealed  by  the  Constitution 
of  1869, — ^a  question  hereafter  to  be  considered, — ^then  it  was  in  force 
when  the  sections  of  railroad  were  constructed  for  which  the  certificates, 
by  virtue  of  which  the  lands  in  controversy  were  located,  were  issued. 

The  questions,  then,  are :  Did  the  Act  of  January  30,  1854,  authorize 
a  grant  of  land  for  sidings,  and,  if  so,  are  its  provisions  repugnant  to 
those  of  the  special  Act  of  September  21,  1866  ? 

In  the  first  section  of  the  Act  of  1854,  the  grant  is  declared  in  these 
words:  "Any  railroad  company  chartered  by  the  Legislature  of  this 
State,  heretofore  or  hereafter,  constructing  within  the  limits  of  Texas  a 
section  of  twenty-five  miles  or  more  of  railroad  shall  be  entitled  to  re- 
ceive from  the  State  a  grant  of  sixteen  sections  of  land  for  every  mile 
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of  road  80  constructed  and  put  in  running  order/'  The  first  part  of  the 
twelfth  section  is  evidently  intended  to  define  more  accurately  the  limi- 
iations  of  the  grant  by  construing  the  language  used  in  the  first  section. 
We  quote  this  language  again:  ^^he  provisions  of  this  act  shall  not 
•extend  to  any  company  receiving  from  the  State  a  grant  of  more  than 
sixteen  sections  of  land,  nor  to  any  company  for  more  than  a  single- 
track  road,  with  the  necessary  turnouts ;  and  any  company  now  entitled 
by  law  to  receive  a  grant  of  eight  sections  of  land  per  mile  for  the  con- 
struction of  any  railroad,  accepting  the  provisions  of  this  act,  shall  not 
be  entitled  to  receive  any  grant  of  land  for  any  branch  road ;  provided, 
this  act  shall  not  be  so  construed  as  to  give  to  any  company  now  entitled 
by  law  to  receive  eight  sections  of  land,  more  than  eight  additional  sec- 
idons,"  etc.  The  purpose  of  the  first  provision  we  have  been  unable  to 
ascertain.  We  have  not  found  any  provision  of  law  under  which  any 
railroad  company  in  the  State  could  at  this  time  have  claimed  more  than 
sixteen  sections  per  mile.  But  this  is  unimportant.  The  meaning, 
however,  of  the  provision,  ^'nor  to  any  company  for  more  than  a  single- 
track  road  with  the  necessary  turnouts,"  is  in  part  clear.  That  is,  a 
company  which  should  build  a  double  track  road  was  to  be  entitled  to 
claim  lands  but  for  a  single  track.  But  the  question,  what  is  meant 
by  the  words  "with  the  necessary  turnouts,"  is  not  free  from  diflBculty. 
See  Railway  v.  State,  81  Texas,  572.  Was  it  their  purpose  merely  to 
describe  the  kind  of  road  for  which  the  lands  should  be  granted?  Did 
the  Legislature  conceive  it  probable  that  any  company  would  construct 
a  road  without  the  necessary  side  tracks?  It  would  seem  not.  Besides, 
hf  the  first  section,  the  lands  were  to  be  given  only  for  a  section  of 
twenty-five  miles  of  railroad  "constructed  and  put  in  running  order." 
Clearly  a  section  of  twenty-five  miles  of  railroad  is  not  in  running  order 
irithout  side  tracks.  Therefore,  it  would  seem  that  to  construe  the 
phrase  as  merely  descriptive  of  the  character  of  the  railroad  to  be  con- 
structed would  be  to  give  it  a  meaning  which  adds  nothing  to  what  had 
been  previously  expressed.  On  the  other  hand,  the  word  "with,"  in  one 
of  its  primary  senses,  is  a  word  of  addition,  meaning  "in  addition  to," 
and  in  that  sense,  it  is  in  common  and  frequent  use  by  the  best  writers 
as  well  as  by  people  in  general.  Construing  the  word  in  that  sense,  the 
phrase  would  mean  that  in  estimating  the  mileage  of  the  railroad  track 
for  which  certificates  were  to  be  issued,  the  side  tracks  were  to  be  in- 
cluded. In  the  construction  of  grants  by  the  sovereign,  the  rule  is  to 
resolve  a  doubt  in  favor  of  the  government  when  the  question  can  not 
be  satisfactorily  determined  otherwise.  But  for  this  rule  there  should 
be  no  difficulty  in  applying  the  latter  construction  to  the  language  in 
question.  And  in  view  of  the  fact,  as  found  by  the  trial  judge,  that  this 
has  been  the  construction  acted  upon  by  the  Governors  and  other  officers 
of  the  State,  whose  duty  it  was  to  execute  the  law,  we  are  of  opinion 
that  such  construction  ought  now  to  prevail.  Especially  after  a  long 
lapse  of  time  and  after  the  claims  of  innocent  third  parties  may  have 
intervened,  it  is  only  in  a  very  clear  case  that  the  courts  woidd  be  justified 
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in  overriding  the  action  of  successive  administrations  in  issuing  certifi- 
cates and  granting  patents  to  the  public  lands. 

This  brings  us  to  the  question  of  the  construction  of  the  special  Act 
of  September  21, 1866,  and  of  its  effect  upon  the  general  law  of  November 
13th  of  that  year.  It  has  been  held  that  the  latter  act  did  not  apply 
to  railroad  companies  thereafter  chartered.  Quinlan  v.  Railway,  supra. 
But  that  by  its  literal  terms  it  embraced  all  companies  then  chartered 
is  not  to  be  denied.  But  whether,  by  reason  of  the  fact  that  the  special 
act  made  provision  for  the  Houston  &  Texas  Central  Railway  Company, 
that  company  was  intended  to  be  excluded  from  its  benefits,  and  whether, 
if  so,  the  two  acts  are  inconsistent  in  any  important  partictdar,  are  mat- 
ters to  be  considered. 

The  Legislature  which  met  in  1866  was  the  first  which  convened 
after  the  close  of  the  war.  During  the  whole  time  of  that  eventful  con- 
flict all  the  energies  of  the  people  of  the  State  were  directed  to  the  main- 
tenance of  the  Confederate  government,  and  all  railroad  construction 
was  suspended.  The  Legislatures  which  met  during  the  war  had,  as  we 
have  seen,  passed  acts  for  the  benefit  of  the  railroad  companies  of  the 
State,  extending  the  time  prescribed  for  the  construction  of  the  several 
sections  of  these  roads  so  as  to  prevent  a  forfeiture  of  the  charters  and 
of  their  rights  to  acquire  lands  under  the  Act  of  January  30,  1854.  But 
when  the  government  of  the  Confederate  States  had  been  suppressed,  the 
States  which  composed  it  were  treated  by  the  United  States  as  having 
been  in  rebellion  against  its  authority,  and  hence  grave  doubts  existed 
as  to  the  validity  of  the  acts  passed  during  the  war  by  the  Legislatures 
of  the  seceding  States.  When  p^ce  was  restored,  there  was  no  railroad 
company  in  the  State  which  had  completed  its  line  and  none  which,  but 
for  the  relief  granted  during  the  period  of  the  war,  was  not  in  default 
for  failure  to  construct  in  accordance  with  its  charter  and  the  general 
law  which  provided  for  a  grant  of  lands.  Under  these  circumstances,  it 
was  but  natural  that  they  should  be  solicitous  to  remove  all  questions 
as  to  their  rights  in  the  premises,  and,  in  order  to  accomplish  this  end,, 
to  have  the  Legislature  not  only  confirm  their  concessions  as  to  past  and 
future  acquisitions,  but  also  to  extend  the  time  within  which  their  re- 
spective roads  shoidd  be  constructed.  Nor  is  it  to  be  doubted  that  the 
people  of  the  State  were  equally  desirous  of  encouraging  the  completion 
of  the  lines  which  had  been  partially  constructed  as  well  as  the  con- 
struction of  the  new  roads.  Accordingly  we  find  that  at  an  early  day 
of  the  session  of  the  first  Legislature  which  met  after  the  close  of  the 
war,  the  bill  was  introduced  which  resulted  in  the  passage  of  the  special 
Act  of  September  21,  1866.  We  are  aware  of  the  rule  that  in  construing 
a  statute  it  is  not  permissible  to  consider  the  proceedings  of  the  Legis- 
lature antecedent  to  its  passage.  But  as  illustrating  the  prevailing  senti- 
ment upon  the  matter  of  the  encouragement  of  the  construction  of  rail- 
roads, we  quote  the  reasons  given  by  the  committee  of  the  house  who- 
recommended  the  passage  of  the  bill :  "Among  the  many  reasons  which 
actuated  your  committee  with  such  cordial  unanimity,  they  are  of  the 
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opinion  that  this  bill,  in  effect,  only  confers  a  vested  right  conferred  upon 
the  company  by  previous  laws  of  the  State,  some  of  which  were  passed 
during  the  period  of  secession,  the  validity  of  which,  perhaps,  may  be 
questioned  in  the  States  and  countries  where  the  company  may  deside  to- 
use  its  credit.  This  bill  will,  if  it  becames  a  law,  relieve  the  company 
from  all  such  embarrassments,  and  will  greatly  aid  in  effecting  such 
n^otiations  as  are  necessary  to  facilitate  the  further  extension  of  the- 
road  at  tbis  time.^'  A  few  dajrs  after  the  passage  of  this  law,  another 
special  act  granting  like  relief  to  the  Eastern  Texas  Railroad  Company 
was  enacted.  So  far  as  we  have  been  enabled  to  discover,  these  were  the 
only  special  laws  of  a  like  character  passed  at  this  session.  But  before 
the  passage  of  either,  a  bill  had  been  introduced  which  was  intended  to- 
grant  lands  to  all  railroad  companies  then  chartered  or  thereafter  to  be 
chartered  by  the  Legislature.  This  bill  finally  passed  the  two  houses,, 
but  was  vetoed  by  the  Governor  upon  the  ground  that  it  was  too  liberal 
and  that  it  departed  in  important  particulars  from  the  policy  of  the 
general  law  of  January  30,  1854.  A  special  objection  urged  by  the 
Governor  in  his  veto  message  was  that  it  made  no  provision  requiring 
the  alienation  of  the  lands  to  be  acquired.  After  the  veto  and  very  near 
the  close  of  the  session,  another  bill  was  introduced,  exteilding,  in  the 
main,  the  privileges  of  the  Act  of  1854,  but  requiring  the  alienation  of 
the  lands  within  certain  periods  under  the  penalty  of  forfeiture.  This- 
bill  passed  both  houses  and  was  approved  by  the  (Jovemor  and  is  the 
law  of  November  13,  18G6,  hereinbefore  referred  to  and  quoted.  It  is- 
a  sound  rule  tliat  "Ordinarily,  if  there  are  a  general  statute  and  one 
local  or  special,  on  the  same  subject,  in  conflicting  terms,  neither  abro- 
gates the  other,  but  both  stand  together;  the  former  furnishing  the  rule 
for  the  particular  locality  or  case,  the  latter  for  the  unexcepted  places 
and  instances.'*  Bishop  on  the  Written  Law,  sec.  112b.  But  it  is  to 
be  presumed  that  different  acts  passed  at  the  same  session  of  the  Legis- 
lature are  imbued  by  the  same  spirit  and  actuated  by  the  same  policy,, 
and  they  should  be  construed  each  in  the  light  of  the  other.  It  is  readily 
seen  that  those  who  were  desirous  of  encouraging  the  completion  of  a 
road  already  partially  constructed  may  not  have  deemed  it  prudent  to 
take  the  chances  on  the  enactment  of  a  law  for  the  relief  of  all  the  com- 
panies, and  have  urged  the  passage  of  a  special  act  granting  special  re- 
lief to  the  particular  company.  Therefore,  it  would  seen  that  because  a 
special  act  was  passed  for  the  benefit  of  the  Houston  &  Texas  Central 
Bailway  Company  at  the  same  session  at  which  a  general  law  was  en- 
acted conferring  similar  benefits  upon  all  the  then  existing  companies 
within  the  State,  the  former  should  not  be  viewed  as  conferring  any 
special  privilege  upon  such  company  or  as  restricting  the  rights  con- 
ferred by  the  general  law.  On  the  contrary,  for  the  reason  that  it  is  to 
be  presumed  that  a  continuity  of  policy  prevailed  throughout  the  same 
session  of  the  Legislature,  we  should  expect  to  find  that  substantially 
the  same  benefits  were  intended  to  be  conferred  and  the  same  restrictions 
imposed  in  the  special  law  as  in  the  general. 
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We  quote  again  the  first  part  of  the  first  section  of  the  special  Act  of 
September  21,  1866;  "That  the  Houston  &  Texas  Central  Railway 
Company  shall  be  entitled  to  receive  from  the  State  a  grant  of  sixteen 
sections  of  land,  of  six  hundred  and  forty  acres  each,  for  every  mile  of 
road  it  has  constructed,  or  may  construct,  and  put  in  running  order  *in 
accordance  with  the  provisions  of  the  charter  of  said  railroad  company/  " 
This  language  is  capable  of  two  constructions,  depending  upon  the  ques- 
tion whether  the  clause,  "in  accordance  with  the  provisions  of  the  charter 
of  said  railroad  company,*'  was  intended  to  qualify  the  words,  "receive 
a  grant,"  or  only  the  words,  "constructed  or  to  be  constructed/'  If  the 
former  be  the  true  construction,  then  the  meaning  is  that  the  same 
amount  of  lands  are  to  be  granted  as  is  provided  in  the  charter,  subject 
to  the  same  conditions  and  limitations,  except  as  is  otherwise  provided 
in  subsequent  provisions  of  the  act.  If  the  clause  is  to  be  construed  as 
<}ualifying  only  the  words,  "constructed  or  to  be  constructed,"  then  the 
act  provides  for  an  absolute  grant  of  land  of  sixteen  sections  per  mile, 
subject  to  the  condition  only  that  the  road  shall  be  constructed  in  the 
manner  and  the  periods  of  time  provided  in  its  charter.  Since  by  the 
amendment  to  the  company's  charter  which  became  a  law  in  1856,  as 
we  have  seen,  the  benefits  of  the  general  law  of  January  30,  1854,  were 
specially  conf  eri'ed  upon  it,  and  since  that  act  thereby  became  a  part  of 
the  charter,  the  former  construction  would  give  to  the  special  act  a 
meaning  in  harmony  with  the  general  law  of  November  13,  1866,  which 
extended  the  operation  of  the  general  law  of  1854  with  some  qualifica- 
tions. The  latter  statute,  in  effect,  repeals,  as  to  companies  availing 
themselves  of  its  benefits,  the  second,  third,  fourth,  and  fifth  sections  of 
ihe  Act  of  1854,  which  sections  made  provision  for  reservations  of  public 
lands  to  satisfy  the  concessions.  The  second  section  of  the  special  act 
has  the  same  effect,  for  it  provides  merely  for  the  issue  of  certificates  for 
the  lands  and  for  their  location  by  an  oflBcial  surveyor  in  alternate  sec- 
tions upon  any  part  of  the  unappropriated  public  domain.  The  general 
law  of  1866,  it  is  true,  provided  that  the  lands  should  be  forfeited  to  the 
State  upon  failure  to  alienate  them  in  certain  definite  periods  after  their 
acquisition.  The  Act  of  1854  provided  merely  for  an  enforced  aliena- 
tion,— that  the  Comptroller  should  sell  them, — in  case  they  were  not 
alienated  within  the  times  prescribed  by  the  act.  Both  imposed  upon 
the  railroad  companies  the  obligation  of  alienation,  but  there  was  a  dif- 
ference in  the  penalty  for  the  failure  to  perform  the  duty.  This  sug- 
gests that  after  having  passed  the  special  act,  when  the  Legislature 
Kiame  to  consider  the  general  act  for  the  relief  of  all  railroad  companies 
then  chartered,  it  was  deemed  best  to  provide  a  more  eflBcient  remedy  in 
order  to  secure  a  sale  of  the  lands  by  the  companies.  The  general  policy 
of  the  two  acts,  as  we  construe  them,  seems  to  us  to  be  the  same.  The 
fact  that  the  (Jovernor  approved  the  special  act,  when  at  the  same  session 
he  vetoed  a  bill  for  a  general  law  granting  lands  to  railroad  companies 
for  the  reason,  among  others,  that  it  did  not  require  an  alienation  by 
the  companies  of  the  lands,  indicates  that  he  construed  the  special  act 
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as  it  was  construed  by  the  committee  of  the  house,  which  recommended 
merely  as  confirming,  under  certain  restrictions,  the  concessions  provided 
for  in  its  charter,  and  not  at  all  events  relieving  the  company  of  the- 
obligation  to  alienate  the  lands  as  prescribed  in  the  previous  laws. 

We  vrill  add  upon  this  branch  of  the  case,  that  it  seems  to  us  that 
the  language  of  the  early  charters  and  the  first  section  of  the  Act  of 
January  30,  1854,  are  both  capable  of  the  construction  that  lands  were 
to  be  granted  for  sidings.  That  of  the  former  is,  that  "there  shall  be 
granted  to  said  company  eight  sections  of  land  of  640  acres  each  for 
every  mile  of  railway  actually  constructed  and  ready  for  use."  Since  a 
mile  of  said  track  is  a  mile  of  railway,  the  language  is  certainly  broad 
enough  to  include  sidings.  The  language  of  the  first  section  of  the  Act 
of  1854  is  as  follows :  ^That  any  railroad  chartered  by  the  Legislature 
of  this  State  heretofore  or  hereafter  constructing  within  the  bounds  of 
Texas  a  section  of  twenty-five  miles  or  more  of  railroad,  shall  be  entitled 
to  receive  from  the  State  a  grant  of  sixteen  sections  of  land  for  every 
mile  of  road  so  constructed  and  put  in  running  order."  Those  words 
suggest  a  reason  for  a  more  restricted  construction.  The  grant  is  made 
dependent  upon  the  construction  of  a  section  of  twenty-five  miles.  It 
would  seem  that  the  section  was  to  be  a  section  of  twenty-five  miles  in 
lineal  extension;  and  that,  therefore,  but  for  the  construction  placed 
upon  the  language  by  section  12  of  the  same  act,  it  might  be  held  not 
to  include  side  tracks.  But  section  12  shows  that  the  Legislature  deemed 
the  language  of  section  1  as  being  capable  of  a  construction  which  would 
grant  lands,  not  only  for  a  single  track  and  sidings,  but  also  for  a  double 
track.  Therefore  they  limited  it  to  a  single  track  and  sidings.  It  seems, 
therefore,  that  section  12  indicates,  in  some  measure,  that  the  con- 
temporaneous construction  of  these  early  charters  was  that  they  author- 
ized a  grant  of  lands  for  sidings ;  and  that  when  the  Legislature  used  the 
words  "for  every  mile  of  railway  constructed,"  they  meant  every  mile  of 
side  track  and  main  track.  We  can  see  no  good  reason  why,  if  the  Hous- 
ton &  Texas  Central  Railway  Company  sought  relief  at  the  hands  of  the 
Legislature,  so  as  to  exonerate  it  from  suspicion  of  a  forfeiture  of  its 
rights,  it  would  have  asked  a  diminished  grant ;  nor,  on  the  other  hand, 
do  we  see  why  the  Legislature  should  have  desired  to  refuse  that  com- 
pany a  concession  for  side  tracks,  when  it  granted,  at  the  same  session, 
such  concession  to  every  other  company  in  the  State.  Our  conclusion 
upon  this  matter  is,  that  by  the  Act  of  September  21,  1866,  the  Legisla- 
ture extended  to  companies,  under  a  specific  condition,  the  rights  pre- 
viously conceded  to  the  Houston  &  Texas  Central  Railway  Company; 
and  that  by  the  Act  of  November  13,  1866,  they  intended  to  grant  sub- 
stantially the  same  relief  to  all  railroad  companies  then  existing  in  the 
State.  The  language  of  the  latter  act  is  broad  and  embraces  all  railroad 
companies  theretofore  and  thereafter  constructing  railroads  in  the  State, 
and  makes  no  exception  of  the  Houston  &  Texas  Central  Railway  Com- 
pany. Section  3  does,  however,  except  all  companies  that  should  there- 
after avail  themselves  of  the  second,  third,  fourth,  and  fifth  sections  of 
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the  Act  of  January  30,  1854.  Therefore,  we  think  that  the  Houston  & 
Texas  Central  Railway  Company  could  either  have  availed  itself  of  the 
special  act  by  an  acceptance  of  its  provisions,  or  could  have  earned  the 
lands  under  the  general  law  of  November  13,  1866. 

It  follows  from  what  we  have  said  that  in  our  opinion  the  Houston  & 
Texas  Central  Railway  Company  were  entitled  to  the  certificates  by 
virtue  of  which  the  lands  in  controversy  were  located,  unless  the  laws 
which  authorized  their  issue  were  repealed  by  the  Constitution  of  1869. 
This  brings  us  to  the  question,  whether  the  effect  of  that  Constitution 
was  to  repeal  all  laws  previously  enacted  which  authorized  a  grant  of 
lands  for  the  construction  of  railroads.  The  contention  that  they  were 
is  mainly  based  upon  section  6  of  article  5  of  that  Constitution.  It 
reads  as  follows:  ^The  Legislature  shall  not  hereafter  grant  lands  to 
Any  person  or  persons,  nor  shall  any  certificates  for  land  be  sold  at  the 
Lejid  OflBce,  except  to  actual  settlers  upon  the  same  and  in  Ipts  not 
■exceeding  160  acres.*'  In  reference  to  the  construction  of  Constitu- 
tions, Judge  Cooley  says:  ^In  interpreting  clauses  we  must  presume 
that  words  have  been  employed  in  their  natural  and  ordinary  meaning. 
As  Marshall,  Chief  Justice,  says:  *The  framers  of  the  Constitution, 
And  the  people  who  adopted  it,  "must  be  imderstood  to  have  employed 
words  in  their  natural  sense,  and  to  have  intended  what  they  have 
«aid.'' '  This  is  but  saying  that  no  forced  or  imnatural  construction  is 
to  be  put  upon  their  language;  and  it  seems  so  obvious  a  truism  that 
one  expects  to  see  it  universally  accepted  without  question;  but  the 
attempt  is  made  so  often  by  interested  subtlety  and  ingenious  refinement 
to  induce  the  courts  to  force  from  these  instruments  a  meaning  which 
their  framers  never  held  that  it  frequently  becomes  necessary  to  rede- 
clare  this  fundamental  maxim.  Narrow  and  technical  reasoning  is  mis- 
placed when  it  is  brought  to  bear  upon  an  instrument  framed  by  the 
people  themselves,  for  themselves,  and  designed  as  a  chart  upon  which 
every  man,  learned  and  unlearned,  may  be  able  to  trace  the  leading 
principles  of  government.*'  Cooley,  Const.  Lim.,  71.  This  woidd  seem 
to  apply  with  especial  force  to  a  Constitution  which  was  framed  for 
submission  to  a  vote  of  the  people  and  which  was  only  to  take  effect 
after  a  majority  of  the  legal  voters  in  the  State  had  cast  their  votes  in  its 
favor.  Clearly  the  section  quoted  prohibited  the  Legislatures  thereafter 
to  be  convened  from  making  a  direct  grant  of  land  to  any  one  or  more 
individuals  or  corporations.  It  has  also  been  ruled, — as  we  think,  cor- 
rectly,— ^that  it  also  prohibited  future  Legislatures  from  granting  certi- 
ficates to  any  person  for  past  or  future  services  or  from  conceding  a 
right  to  railroad  companies  to  acquire  lands  by  the  construction  of  rail- 
roads. Bacon. V.  Russell,  57  Texas,  409;  Railway  v.  Quinlan,  89  Texas, 
356.  But  at  the  time  the  Constitution  of  1869  was  framed  and  at  the 
time  it  was  adopted  by  the  popular  vote,  there  were  railroads  in  the 
State  which  were  constructing  their  roads,  with  the  right,  under  the 
laws  then  existing,  to  acquire,  subject  to  certain  restrictions,  sixteen  sec- 
tions of  land  for  every  mile  of  railroad  to  be  constructed.     The  question 
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then  recurs, — ^was  it  the  intention  to  repeal  these  laws?  There  is  noth- 
ing in  section  6  of  article  10  which  indicates  such  a  purpose.  To  the 
ordinary  mind  it  imports  merely  a  prohibition  upon  future  legislation. 
It  makes  no  mention  of  existing  laws ;  and  we  fail  to  see  how  an  inhibi- 
tion against  future  laws  of  a  certain  character  is  to  be  construed  as  hav- 
ing any  effect  upon  past  legislation.  If  there  be  any  such  rule  of  con- 
struction— and  we  know  of  none — all  doubt  of  the  meaning  of  the  pro- 
vision in  question  is  removed  by  the  insertion  of  the  word  hereafter.'* 
What  could  have  been  its  purpose  but  to  give  emphasis  to  the  idea  that 
it  was  intended  to  apply  only  to  the  action  of  future  legislatures?  Ac- 
cording to  the  familiar  rule  that  the  mention  of  one  thing  excludes  an- 
other, the  emphatic  declaration  that  "the  Legislature  shall  not  hereafter 
grant,*'  etc.,  indicates  that  the  laws  then  in  existence  which  authorized 
:grant8  of  land  were  not  to  be  affected.  In  our  opinion,  the  section 
means  the  same  as  if  it  had  declared  in  so  many  words  that  "Existing 
laws  making  grants  of  land  are  not  hereby  repealed,  but  the  Legislature 
shall  not  hereafter  grant,"  etc.  For  the  obvious  reason  that  when  a 
legislative  body  desires  to  repeal  a  law  it  is  easy  to  express  that  pur- 
pose, repeals  by  implication  are  not  favored ;  and  the  later  law,  whether 
found  in  a  Constitution  or  an  act  of  a  Legislature,  does  not  repeal  an- 
other which  is  consistent  with  it,  in  the  absence  of  some  language  indi- 
cating such  intention.  There  is  no  inconsistency  between  prohibiting 
the  passage  of  new  laws  providing  for  the  grant  of  lands  and  leaving 
existing  laws  of  a  like  character  still  in  force. 

The  construction  which  we  give  to  the  section  in  question  is  sus- 
tained by  the  fact  that  when  the  framers  of  the  Constitution  came  to 
make  provision  with  reference  to  usury  laws,  they  spoke  in  no  imcertain 
terms.  Section  44  of  article  12  reads  as  follows :  "All  usury  laws  are 
abolished  in  this  State,  and  the  Legislature  is  forbidden  from  making 
laws  limiting  the  parties  to  contracts,  in  the  amount  of  interest  they 
may  agree  upon  for  loans  of  money  or  other  property ;  provided,  this 
section  is  not  intended  to  change  the  provisions  of  law  fixing  rate  of 
interest  in  contracts  where  the  rate  of  interest  is  not  specified.'' 

The  ordinances  which  were  passed  by  the  convention  which  framed 
this  Constitution  also  tend  to  show  that  it  was  merely  the  purpose  of  the 
section  to  prohibit  the  Legislature  from  providing  for  future  grants. 
That  convention,  during  its  session,  passed  sundry  ordinances  incor- 
porating railroad  companies  and  providing  for  land  grants  to  encourage 
the  construction  of  their  roads.  It  also  passed  an  ordinance  for  the 
relief  of  the  Eastern  Texas  Railroad  Company  which  expressly  "renewed 
and  revived"  all  the  rights,  privileges,  and  immimities  conferred  upon 
that  company  by  its  original  charter  and  the  acts  amendatory  thereof. 
By  its  original  charter,  the  privileges  of  the  Act  of  January  30,  1854, 
with  reference  to  grants  of  land  to  railroad  companies  were  expressly 
conferred  upon  that  company.  These  ordinances  not  having  been  sub- 
mitted to  the  popular  vote,  did  not  become  laws  (Quinlan  v.  Railway, 
89  Texas,  356) ;  but  they  were  passed  as  laws  and  with  the  intention 
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that  they  would  become  such  without  being  passed  upon  by  a  vote  of  the 
people.  They  show  the  policy  of  the  convention  as  clearly  as  they  would 
have  shown  it  had  they  taken  effect  as  laws.  They  indicate  that  it  was 
not  the  policy  of  the  convention  to  withdraw  altogether  from  the  rail- 
road companies  of  the  State  the  right  to  acquire  lands  by  the  construc- 
tion of  their  lines.  The  theory  seems  to  have  been  either  that  the  privi- 
leges already  conferred  by  existing  laws,  together  with  those  conferred 
by  ordinance  of  the  convention  itself,  would  be  suflScient  to  secure  the 
construction  of  such  lines  of  road  as  woidd  justify  the  grants;  or  that 
the  State  could  afford  to  grant  no  more  lands  than  woidd  likely  be  ac- 
quired imder  existing  laws  and  the  ordinances  of  the  convention.  Either, 
as  it  seems  to  us,  was  a  suflScient  reason  for  the  action  of  the  convention 
in  calling  a  halt  and  in  prohibiting  future  Legislatures  from  making 
such  grants.  It  does  not  seem  to  us  reasonable  to  suppose  that  the  con- 
vention intended  to  take  away  from  existing  companies  then  construct- 
ing important  lines  of  railroad  the  privilege  of  acquiring  lands  by  such 
construction,  and  at  the  same  time  grant  with  no  stinted  hand  the  same 
privileges  to  new  companies  proposing  to  construct  lines  of  far  less  im- 
portance. We  conclude,  therefore,  that  it  was  not  the  purpose  of  the 
convention,  in  enacting  section  6  of  article  10  of  the  Constitution  of 
1869,  to  repeal  existing  laws  which  provided  for  the  acquisition  of  lands 
by  railroad  companies,  and  that  the  people  who  voted  for  the  adoption 
of  that  Constitution  did  not  so  construe  the  section. 

We  have  thus  far  treated  this  as  an  original  question;  but  in  the  case 
of  Railroad  v.  Kuechler  (36  Texas,  382)  the  point  came  before  the  court 
and  it  was  decided  in  accordance  with  the  opinion  we  have  just  ex- 
pressed. But,  on  the  other  hand,  it  is  urged  by  coimsel  for  the  State 
that  this  decision  is  in  conflict  with  subsequent  decisions  of  this  court 
We  can  not,  however,  yield  assent  to  the  contention,  and  will  briefly 
notice  the  cases  upon  which  coimsel  rely. 

The  first  is  Bacon  v.  Russell,  57  Texas,  409.  In  that  case,  title  to 
640  acres  of  land  was  claimed  by  Russell  by  virtue  of  a  special  act  of 
the  Legislature  passed  in  1873,  which  purported  to  grant  him  "a  land 
certificate  for  1280  acres  for  his  services  one  year  in  the  army  of  Texas 
during  the  years  1835  and  1836,  and  a  further  certificate  of  640  acres 
for  his  participation  in  the  campaign  against  Bexar  in  1835.'^  A  certi- 
ficate for  640  acres  was  issued  imder  this  act  and  was  located  upon  the 
land  in  controversy  in  that  suit.  A  patent  issued  to  Russell  by  virtue 
of  such  location.  He  was  plaintiff  in  the  trial  court  and  the  question 
arose  as  to  the  validity  of  the  grant.  In  order  to  maintain  the  con- 
stitutionality of  the  special  act,  it  was  urged  in  his  behalf  that  the  cer- 
tificate was  not  intended  as  an  original  grant,  but  that  the  purpose 
merely  was  to  secure  a  right  existing  imder  previous  laws  awarding  lands 
to  those  who  served  in  the  army  of  the  Republic,  and  that  therefore  the 
act  was  not  prohibited  by  section  6  of  article  12  of  the  Constitution  of 
1869.  In  passing  upon  the  question  the  court  held,  first,  that  since  it 
did  not  appear  that  the  services  for  which  this  640  acres  were  granted 
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to  Eussell  were  the  same  as  those  which  entitled  a  soldier  to  640  acres 
of  lands  under  the  previous  laws,  **the  inception  and  sole  basis  for  his 
right  rests  upon  the  Act  of  February  19,  1873,^'  and  that  therefore  it 
was  void.  But  in  the  opinion  the  court  say  further,  in  effect,  that  even 
if  the  services  had  been  the  same,  the  plaintiff  would  have  been  in  no 
better  position ;  and  proceed  to  show  that  if  he  had  ever  had  any  rights 
under  the  former  laws,  they  had  been  lost.  In  concluding  upon  this 
point,  the  court  say:  "In  the  absence  of  the  constitutional  provision 
referred  to,  the  Legislature  might  have  removed  the  bar  and  have  given 
further  time  and  means  to  acquire  the  certificates,  as  had  been  so  often 
done  before;  but  the  right  having  ceased,  and  the  Constitution  having 
declared  that  the  grant  should  not  be  made,  the  Legislature  was  power- 
less to  revive  the  right  which  had  once  existed,  but  had  been  lost  by  the 
failure  of  the  party  to  apply  for  and  receive  the  same  from  some  of  the 
officers  of  the  government  authorized  from  time  to  time  to  issue  the  cer- 
tificates/* Since  it  was  distinctly  held  that  if  Eussell  had  ever  had  any 
right  under  the  former  laws,  that  right  had  been  lost,  we  fail  to  see 
how  the  question  of  a  repeal  of  such  law  was  involved  in  the  case.  If 
the  court  had  intended  to  hold  that  the  Constitution  of  1869  repealed 
all  existing  laws  providing  for  grants  of  lands  to  individuals  and  to  rail- 
road companies  and  thereby  to  overrule  the  decision  in  the  Keuchler 
case,  it  seems  to  us  they  would  have  so  declared.  Such  a  ruling  would 
have  been  decisive  of  the  case  before  them  and  would  have  rendered  un- 
necessary the  somewhat  lengthy  discussion  in  the  opinion  as  to  the  ques- 
tion whether  the  act  was  merely  intended  to  confirm  a  right  previously 
granted,  or  whether  its  purpose  was  to  make  simply  an  original  grant. 
The  gist  of  the  opinion  is  that,  in  any  aspect,  the  special  act  was  an  orig- 
inal grant  and  was  therefore  prohibited  by  the  Constitution. 

In  White  v.  Martin,  66  Texas,  340,  an  act  of  the  Legislature  passed 
in  1873  directed  the  Commissioner  of  the  General  Land  Office  to  issue 
to  "Absalon  P.  Joyce  640  acres,  headright,  in  lieu  of  No.  162,  issued 
in  Shelby  Coimty,  without  the  conditional,''  and  the  question  of  the 
validity  of  this  act  arose  in  the  case.  In  determining  the  point,  the 
court  say :  ^The  special  act  of  the  Legislature  directing  a  certificate  to 
issue  in  lieu  of  it  was  but,  in  effect,  a  direction  to  issue  a  land  certificate 
as  a  donation.  Such  legislation  would  be  the  first  and  most  important 
step  in  making  a  legislative  grant  of  land.  This,  imder  article  10,  sec- 
tion 6,  of  the  Constitution  then  in  force,  it  has  been  held,  the  Legislature 
then  had  no  power  to  make,*'  citing  Bacon  v.  Eussell,  suprisi,  and  Holmes 
V.  Anderson,  59  Texas,  482. 

In  Holmes  v.  Anderson,  supra,  the  appellant  claimed  under  a  certifi- 
cate granted  to  one  Holmes  by  a  special  act  of  the  Legislature  passed 
also  in  1873.  In  reference  to  the  act,  the  court  say :  "If,  at  the  time 
of  the  adoption  of  the  Constitution  of  1870,  there  existed  a  valid  un- 
satisfied certificate  to  Willett  Holmes  for  a  league  and  labor  of  land, 
and  it  had  been  lost,  and  it  became  necessary  to  have  such  evidence  of 
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that  fact  as  would  authorize  Willett  Hohnes  or  his  assignees  to  appro- 
priate so  much  land,  or  if,  for  any  other  reason,  it  became  necessary  to 
issue  to  Hohnes  a  certificate  to  evidence  a  right  which  he  had,  through 
a  valid  unsatisfied  land  certificate  existing  at  the  time  of  the  adoption 
of  the  Constitution  of  1870,  then  the  Legislature  had  the  power  to  direct 
a  certificate  to  issue  to  evidence  such  right,  although  a  duplicate  mi^t 
have  been  obtained  under  the  general  law. 

"If,  however,  there  was  no  valid  unsatisfied  certificate  in  favor  of 
Willett  Holmes  for  a  league  and  labor  of  land  in  existence  potentially, 
although  the  evidence  of  it  may  have  been  lost  or  destroyed,  at  the  time 
the  Constitution  of  1870  was  adopted,  then  the  Legislature  had  no  power 
to  grant  to  Willett  Holmes  a  land  certificate  for  a  league  and  labor  of 
land  as  a  headright,  although  at  some  past  time  the  facts  may  have  ex- 
isted which  would  have  entitled  him  to  a  certificate  for  that  quantity  of 
land.    Bacon  &  Bates  v.  Bussell,  57  Texas,  415. 

"After  the  adoption  of  the  Constitution  of  1870,  so  long  as  it  con- 
tinued in  force,  the  Legislature  had  no  power  to  authorize  the  original 
issue  of  such  land  certificates  as  issued  io  Willett  Holmes  by  reason  of 
any  equity  or  right  which  he,  at  some  former  time,  may  have  had/'  The 
judgment  was  accordingly  reversed  and  the  cause  remanded  in  order  to 
give  appellant  the  opportunity  of  proving  that  a  valid  certificate  for  a 
league  and  labor  of  limd  had  been  issued  to  Holmes  and  that  it  had  been 
lost. 

The  case  of  Railway  v.  State,  81  Texas,  572,  is  also  relied  on  in  behalf 
of  the  State.  In  that  case,  the  railroad  company  claimed  the  lands  in 
controversy  by  virtue  of  the  general  law  of  1876  and  for  the  construction 
of  a  line  to  San  Antonio.  The  right  to  construct  this  line  was  not  em- 
braced in  its  original  charter,  but  was  conferred  by  a  special  act  passed 
in  1870.  The  general  law  of  1876  expressly  denied  its  benefits  to  such 
companies  as  had  failed  *^to  comply  with  the  terms  of  their  charters 
vnth  reference  to  a  completion  of  portions  of  their  roads  in  stated  times.*' 
In  endeavoring  to  show  that  the  case  did  not  fall  within  this  restriction, 
the  court  use  this  language:  "The  Buffalo  Bayou,  Brazos  &  Colorado 
Railway  Company  had  by  special  acts  and  by  the  general  law  of  1854 
the  right  to  receive  lands  for  each  section  of  twenty-five  miles  of  rail- 
way constructed,  but  by  a  special  act  of  February  4,  1854,  it  was  re- 
stricted to  an  extension  of  its  road  to  Austin,  and  to  a  line  extending 
thence  to  a  connection  with  any  road  running  north  of  Austin  to  the 
Pacific  Ocean.  Spec.  Laws  1854,  pp.  69,  70.  The  privilege  of  con- 
structing a  railway  to  San  Antonio  was  conferred  by  the  special  Act  of 
1870,  which  recognized  the  present  corporation  as  the  successor  of  the 
Buffalo  Bayou,  Brazos  &  Colorado  Railway  Company,  and  authorized  the 
change  of  name.  At  the  date  of  that  act,  the  power  to  grant  lands  in 
aid  of  the  construction  of  railways  had  been  taken  from  the  Legislature 
by  the  Constitution  of  1870,  and  all  laws  making  such  grants  impliedly 
repealed  except  as  to  existing  rights.  It  follows  that  imtil  the  Act  of 
1876  went  into  effect,  the  appellant  had  never  had  any  right  to  acquire 
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lands  from  the  State  by  the  construction  of  its  line  to  San  Antonio,  and 
consequently  there  was  no  right  in  that  respect  which  but  for  the  pro- 
viso in  question  would  have  been  renewed/*  The  point  decided  was  that 
after  the  Constitution  of  1869  went  into  effect  the  Legislature  could  not, 
by  authorizing  a  railroad  company  to  change  its  line,  confer  upon  it  a 
right  to  acquire  lands  by  the  construction  of  such  new  line.  The  theory 
was  that  this  was  not  the  confirmation  of  a  right  to  acquire  land  under 
a  law  existing  when  the  Constitution  of  1869  took  effect,  but  that  it  was 
an  additional  and  a  new  concession,  and  was  therefore  prohibited  by  the 
section  under  consideration.  The  Act  of  November  13,  1866,  conferred 
the  right  to  earn  land  upon  all  companies  then  chartered  or  thereafter 
to  be  chartered.  The  effect  of  the  ruling  was  to  hold  that  the  Legis- 
lature, after  the  adoption  of  the  Constitution  of  1869,  could  not  charter 
a  new  road  and  thereby  give  it  a  right  to  acquire  lands,  nor  could  it  give 
such  right  to  a  chartered  company  for  the  construction  of  a  new  line. 
This  was  all  that  was  meant  by  the  expression  in  the  opinion  upon  which 
counsel  seem  to. lay  stress, — that  "all  laws  making  such  grants  were  im- 
pliedly repealed  except  as  to  existing  rights.*'  Clearly  the  companies 
existing  at  the  time  of  the  adoption  of  that  Constitution,  which  had 
complied  with  their  charters  and  the  Act  of  November  13,  1866,  had 
the  existing  right  to  acquire  lands  by  a  further  construction  in  compli- 
ance with  these  laws.  What  the  Constitution  repealed  was  so  much  of 
the  Act  of  1866  as  gave  the  right  to  all  companies  to  be  chartered  in 
the  indefinite  future;  and  the  effect  of  the  section  in  question  was  to 
limit  the  operation  of  that  act  to  such  companies  as  had  been  chartered 
at  the  time  when  the  Constitution  went  into  effect. 

Upon  the  question  of  forfeiture  the  Court  of  Civil  Appeals  say  in 
their  opinion:  "The  record  does  not  furnish  the  data  from  which  a 
computation  could  be  made  ascertaining  what  amount  of  the  land  in 
controversy  should  be  forfeited  for  failure  to  alienate.  Were  it  not  for 
want  of  this  precision  in  the  proof,  we  could  here  render  judgment ;  but, 
in  the  present  state  of  the  record  we  can  not  do  so."  We  concur  in  this 
conclusion,  and  since  the  determination  of  the  question  of  the  right  of 
the  State  to  forfeit  the  lands  in  controversy  involves  many  difficult 
points,  we  do  not  feel  called  upon  to  enter  upon  a  discussion  of  the  mat- 
ter. We  suggest,  however,  that  it  may  be  well,  upon  another  trial,  to 
make  it  appear  whether  the  Houston  &  Texas  Central  Railway  Company 
accepted  under  the  special  Act  of  1866.  It  may  be  that  if  it  did  so 
accept,  the  State's  right  would  be  confined  to  an  enforced  alienation. 
Since  we  are  of  opinion  that  it  was  entitled  to  the  lands  granted  imder 
either  the  special  or  the  general  law,  the  taking  of  the  lands  does  not 
alone  show  an  acceptance  of  the  former  act. 

We  conclude,  upon  the  whole  case,  that  the  judgment  of  the  Court  of 
Civil  Appeals,  which  reversed  that  of  the  District  Court  and  remanded 
the  cause,  is  correct  and  that  it  should  be  affirmed.  It  is  accordingly  so 
ordered. 

Affirmed, 
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DISSENTING  OPINION. 

BEOWN,  Associate  Justice. — ^I  am  not  able  to  concnr  in  the  con- 
clusion reached  by  the  majority  of  the  court,  and  feel  constrained  to 
enter  my  dissent  and  to  state  the  reasons  which  influence  my  judgment. 

The  clear  statement,  by  the  majority,  of  the  history  of  railroad  legis- 
lation in  Texas  presents  sharply  the  issues  of  law  involved  in  the  deci- 
sion of  the  case,  and  relieves  me  from  making  any  statement,  except  to 
develop  the  points  of  difference  which  arise  in  the  application,  to  the 
facts,  of  recognized  principles  of  law. 

I  was  strongly  inclined  to  the  opinion  that  section  6  of  article  10  of 
the  Constitution  of  1869  repealed  the  act  of  the  Legislature  entitled 
"An  act  for  the  benefit  of  railroad  companies,'^  approved  November  13,. 
1866  (General  Laws,  page  212) ;  but  the  forcible  argument  of  the  Chief 
Justice  upon  this  branch  of  the  case  has  satisfied  me  that  it  was  not 
the  intention  of  the  convention  which  adopted  that  Constitution  to 
repeal  existing  laws,  but  to  prohibit  the  enactment  of  such  laws  in  the 
future. 

I  concur  with  the  majority  in  the  construction  placed  upon  the  Act 
of  January  30,  1854.  Pasch.  Dig.  of  Laws,  art.  4945,  et  seq.  But  my 
concurrence  rests  alone  upon  the  ground  that  the  statute  was  so  con- 
strued by  the  officers  charged  with  its  enforcement.  It  is  my  opinion 
that  the  Legislature  did  not  intend  to  grant  lands  for  the  sidings  or 
switches,  but  for  the  length  of  the  line,  and  that  the  phrase  **with  the 
necessary  turnouts"  was  descriptive  of  the  single  track  road,  rather  than 
expressing  the  length  of  line  for  which  the  grant  was  to  be  made;  but 
the  language  furnishes  some  ground  for  the  interpretation,  and  the 
Legislature  of  1866  extended  the  time  for  which  the  act  should  be  in 
force,  without  modifying  its  terms,  which  had  the  same  effect  as  if  it  had 
been  re-enacted,  and  places  upon  the  court  the  injimction  to  construe 
the  re-enactment  in  conformity  with  the  construction  which  had  been 
placed  upon  the  original  act. 

I  understand  the  opinion  of  the  majority  to  rest  upon  two  proposi- 
tions :  First,  that  the  Houston  &  Texas  Central  Railway  Company  had 
the  right  to  take  the  benefit  of  both  the  general  and  the  special  laws  of 
1866,  or  either  of  them,  and  that  it  is  the  duty  of  the  court  to  sustain 
the  grant  made,  if  within  the  provisions  of  either  apt.  Second,  that  the 
language  of  the  special  act  of  1866,  for  the  benefit  of  the  Houston  & 
Texas  Central  Railroad,  should  be  made  to  harmonize  with  the  language 
of  the  general  act,  and  that  its  terms  should  be  construed  to  embrace 
the  rights,  benefits  and  privileges  granted  railroads  under  the  Act  of 
January  30,  1854. 

From  these  propositions  I  respectfully  dissent,  admitting  that  if 
either  be  sound,  the  judgment  of  the  majority  is  correct. 

The  opinion  of  the  majority  does  not  clearly  assert,  but  strongly  im- 
plies, that  the  railroad  company  had  the  right  to  reject  the  special  act 
and  take  the  benefit  of  the  general  law.     It  is  undoubtedly  true  that 
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the  State  can  not  force  citizens  into  a  private  corporation;  therefore  it 
is  held  that  there  must  be  some  evidence  of  the  acceptance  of  a  charter 
for  a  private  corporation  by  the  persons  named  as  incorporators.  Cook 
on  Corp.,  sec.  2a.  But  I  have  not  been  able  to  find  any  authority  hold- 
ing that  it  is  necessary  to  show  acceptance  by  a  corporation  of  a  special 
act  passed  for  its  benefit  or  for  its  government.  The  Legislature  had 
the  right  to  confer  the  State's  bounty  upon  the  different  corporations 
upon  such  terms  and  in  such  quantities  as  that  department  might  de- 
termine, and  the  acceptance  of  the  land  involved  the  acceptance  of  the 
terms  of  the  grant.  The  railroad  company  might  have  declined  to 
receive  the  lands,  but  that  will  not  support  the  conclusion  that  it  could 
claim  the  benefits  of  the  general  law  from  which  it  was  excepted.  It  is 
a  matter  of  common  knowledge  that  this  class  of  legislation  has  been, 
and  is,  sought  by  the  corporations, — ^the  bills  are  prepared  by  their  coun- 
sel and  passed  under  their  supervision.  Such  laws  express  in  a  greater 
clegree  the  intention  and  desire  of  the  corporate  body  than  of  the  legis- 
lative department  of  the  government.    Railway  v.  Heed,  64  N.  C,  158. 

The  general  law  of  November  13,  1866,  and  the  special  Act  of  Sep- 
tember 21,  1866,  were  passed  at  the  same  session  of  the  Legislature,  and 
«ince  they  make  different  provisions  for  corporations  of  the  same  class, 
they  are,  to  that  extent,  in  conflict,  and  it  is  the  duty  of  the  court  to 
<X)nstrue  them  so  that  both  may  have  effect, — ^the  general  law  applying 
to  railroads  generally  and  the  special  law  to  the  Houston  &  Texas  Cen- 
tral Railway  Company.  The  two  should  be  considered  as  if  embodied  in 
one  act,  the  specid  law  being  treated  as  an  exception  to  the  general  rule 
expressed  in  the  general  law.  Crane  v.  Reeder,  22  Mich.,  334 ;  State  v. 
Perrysburg,  14  Ohio  St.,  472 ;  State  v.  Treasurer,  41  Mo.,  24 ;  Waldo  v. 
Bell,  13  La.  Ann.,  329 ;  Wood  v.  Commissioners,  58  Cal.,  561 ;  Stockett  v. 
Bird,  18  Md.,  489 ;  Brown  v.  Commissioners,  21  Pa.  St.,  37 ;  Black  Int. 
Laws,  117;  Suth.  Stat.  Const,  sec.  217. 

In  Crane  v.  Reeder,  above  cited,  that  eminent  jurist.  Judge  Chris- 
tiancy,  said:  "WTiere  there  are  two  acts  or  provisions,  one  of  which  is 
special  and  particular  and  certainly  includes  the  matter  in  question, 
and  the  other  general,  which,  standing  alone,  woidd  include  the  same 
matter,  and  does  not  conflict  with  the  special  act  and  provisions,  the 
special  ^ust  be  taken  as  intended  to  constitute  an  exception  to  the 
general  act  or  provision,  especially  when  such  general  and  special  acts 
or  provisions  are  contemporaneous,  as  a  Legislature  is  not  presumed  to 
have  intended  a  conflict.^*  This  rule  of  construction  is  well  sustained  by 
the  authorities.  Judge  Christiancy  said:  "The  authorities  would  war- 
rant the  stating  of  the  rule  of  construction  in  much  broader  terms  than 
I  have  given  it.'' 

The  oflBce  of  an  exception  is  to  exclude  from  the  general  terms  of  the 
law  the  subject  mentioned  in  the  exception.     Suth.  Stat.  Const.,  217. 

Considered  as  an  exception,  the  special  law  of  September  21,  1866, 
excluded  the  Houston  &  Texas  Central  Railway  Company  from  tiie  pro- 
Tisions  made  for  railroad  companies  by  the  general  law  of  November  13, 
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1866,  just  as  if  it  had  been  written  ''that  the  grant  of  sixteen  sections 
of  land  to  the  mile  of  railroad,  except  the  Houston  &  Texas  Central/^ 
etc.;  and  being  excluded,  the  corporation  would  not,  by  its  repudiation 
of  the  special  act,  be  embraced  in  the  general  law,  contrary  to  tiie  inten- 
tion of  the  Legislature. 

When  the  special  law  was  before  the  House  of  Representatives,  the 
committee'  on  internal  improvements  made  the  following  report: 
''Among  the  many  reasons  which  actuated  your  committee  with  such 
cordial  tmanimity,  they  are  of  the  opinion  tiiat  this  bill  in  effect  only 
confers  a  vested  right  conferred  upon  the  company  by  previous  laws  of 
the  State,  some  of  which  were  passed  during  the  period  of  secession,  the 
validity  of  which,  perhaps,  may  be  questioned  in  the  States  and  countries 
where  the  company  may  desire  to  use  its  credit.  This  bill  will,  if  it 
becomes  a  law,  relieve  tiie  company  from  all  such  embarrassments,  and 
will  greatly  aid  in  effecting  such  negotiations  as  are  necessary  to  facili- 
tate the  further  extension  of  the  road  at  this  time.'^  At  a  subsequent 
day,  when  the  bill  was  before  the  house,  a  substitute  was  offered,  entitled 
"An  act  granting  lands  to  railroad  companies."  The  house  rejected  the 
substitute,  showing  a  determination  to  deal  with  this  company  separately 
from  all  others.  These  facts  and  circumstances  which  accompanied  the 
enactment  of  this  law  show  that  the  Legislature  and  railroad  company 
intended  and  desired  that  its  interests  should  be  separated  from  the 
general  railroad  law  of  the  State,  and  should  be  embodied  in  one  act^ 
by  which  all  of  the  trouble  that  might  arise  out  of  the  failure  of  the 
corporation  to  perform  conditions  which  had  been  prescribed,  and  the 
danger  of  having  its  rights  challenged  on  account  of  their  origin  in  some 
of  the  enactments  during  the  period  of  secession,  would  be  avoided. 
This  purpose  to  cut  loose  from  tiie  general  law  of  January  30,  1854,  is 
made  more  manifest  by  the  following  language  of  the  special  act  itself: 
"Provided,  that  the  lands  heretofore  drawn  by  said  company  by  virtue 
of  an  act  to  encourage  the  construction  of  railroads  in  Texas  by  dona- 
tions of  land  (approved  January  30,  1854),  be  deducted  from  the 
amount  of  lands  granted  hereby;  and  provided  further,  that  the  land 
certificates  heretofore  issued  to  this  company,  on  the  first  three  sections 
of  their  road,  by  virtue  of  the  act  aforesaid,  be  included  in  the  terms, 
benefits,  and  conditions  of  this  act,  as  if  issued  by  virtue  of  its  pro- 
visions." 

Construing  the  language  of  the  two  acts  together  as  one,  it  seems 
to  me  plain  that  if  the  Legislature  had  intended  to  include  the  Houston 
&  Texas  Central  in  the  general  terms  it  would  not  have  adopted  the 
proviso  which  takes  out  of  the  operation  of  the  general  law  aU  of  the 
lands  granted  and  to  be  granted  to  that  railroad  company. 

Regarding  the  special  Act  of  1866  as  the  only  source  of  authority  for 
issuing  the  certificates  under  which  the  land  in  question  was  located,  I 
come  to  the  construction  of  that  act,  the  granting  clause  of  which  is  in 
the  following  words :  "The  Houston  &  Texas  Central  Railway  Company 
is  entitled  to  receive  from  the  State  a  grant  of  sixteen  sections  of  lanc^ 
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of  six  hnndred  and  forty  acres  each,  for  every  mile  of  road  it  has  con- 
structed, or  may  construct  and  put  in  running  order,  in  accordano©^ 
with  the  provisions  of  the  charter  of  said  railroad  company/*  In  the 
case  of  Railway  v.  State,  81  Texas,  599,  the  court  had  under  consideration 
the  Act  of  August  16,  1876,  which  was  expressed  in  this  language: 
'That  any  railroad  company  heretofore  chartered,  or  which  may  be 
hereafter  organized  under  the  general  laws  of  this  State,  shall,  upon 
the  completion  of  a  section  of  ten  miles  or  more  of  its  road,  be  entitled 
to  receive,  and  there  is  hereby  granted  to  every  such  railroad  from  the 
State,  sixteen  sections  of  land  for  every  mile  of  its  road  so  completed 
and  put  in  good  running  order/*  This  language  is  practically  the  same 
as  that  of  the  special  act  under  consideration.  This  court  held  that  the 
grant,  by  the  law  of  1876,  was  for  each  mile  in  length  of  railroad,  not 
including  the  side  tracks,  turnouts,  etc.,  distinguishing  that  law  from 
the  law  of  January  30,  1854,  by  the  absence  of  this  language:  'The 
provisions  of  this  act  shall  not  extend  ♦  ♦  ♦  to  any  company  for 
more  than  a  single  track  road  with  necessary  turnouts.**  This  language 
is  not  in  the  Act  of  September  21,  1866,  which  falls  so  clearly  within 
the  case  of  Railway  v.  State  that  I  can  not  do  better  than  quote  from 
that  opinion  as  follows :  ''Can  it  be  contended  that  upon  the  completion 
of  a  section  of  ten  miles  a  company  would  be  entitled  to  receive  lands 
for  every  mile  of  road  completed  by  it  on  some  other  portion  of  its 
lines?  And  if  not,  upon  what  theory  can  side  tracks  be  construed  to 
be  within  the  purview  of  the  statute  when  they  are  not  mentioned  by 
the  distinctive  appellation  by  which  they  are  commonly  known?  It  is 
true  that  side  tracks  are  necessary  appurtenances  to  every  railroad  con* 
structed  for  public  use,  but  the  deduction  from  this  is  not  that  the 
Legislature  intended  to  grant  lands  for  their  construction,  in  the  ab- 
sence of  words  in  the  stetute  evidencing  that  intent.**  The  terms  of 
the  act  in  question  are  not  broader  than  those  of  the  law  construed  in 
that  case,  and  to  my  mind,  there  is  no  material  difference  in  their  terms* 
But  the  majority  of  the  court  read  into  the  special  act  the  qualifying- 
words  embraced  in  section  12  of  the  Act  of  1854,  thereby  reconstructing- 
the  special  Act  of  1866,  so  as  to  make  it  practically  read  thus:  "for 
every  mile  of  single  track  road  with'  necessary  tumoute,**  ete., — ^bringing- 
the  special  act  within  the  construction  given  by  the  oflScers  in  executing- 
the  law  of  1854.  To  reach  this  interpretation,  the  majority  construe  the 
language,  "in  accordance  with  the  provisions  of  the  charter  of  said  rail- 
road company,'*  as  qualifying  the  granting  clause  thus:  "shall  be  en- 
titled to  receive  from  the  State  a  grant  of  sixteen  sections  of  land,  of 
six  hundred  and  forty  acres  each,  in  accordance  with  the  provisions 
of  the  charter  of  the  said  railroad  company,  for  every  mile  of  road  it 
has  constructed,  or  may  construct  and  put  in  running  order.**  To  sus- 
tain this  construction,  resort  is  had  to  a  special  act  of  the  Legislature, 
"supplementary  to  the  several  acts  incorporating  the  said  company,  ap- 
proved January  23,  1856,**  in  which  this  language  occurs:  "But  the 
company  shall  be  entitled  to  the  rights,  benefits,  and  privileges  granted 
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.l)y  an  act  approved  January  30,  1854,  entitled  *An  act  to  encourage 
;the  construction  of  railroads  in  Texas  by  donations  of  lands/  "  I  can 
not  concur  in  this  transposition  of  the  terms  of  this  statute  in  order 
to  reach  the  conclusion  that  by  the  special  act  the  Legislature  intended, 
through  its  charter,  to  confer  upon  that  railroad  company  the  benefits 
of  the  law  of  1854.  If  the  Legislature  had  desired  to  refer  to  that  law 
for  the  quantity  of  land  to  be  granted,  it  would  have  been  so  natural  to 
do  so  in  direct  terms  that  one  hesitates  to  believe  that  the  indirect 
method  was  adopted.  The  circumlocution  of  going  through  an  amend- 
ment of  the  charter  to  reach  an  expression  of  the  terms  of  the  former 
act  is,  in  my  judgment,  imwarranted  by  anything  to  be  foimd  in  the 
law  itself,  or  in  the  circumstances  accompanying  its  enactment.  The 
natural  construction  of  the  statute  is  that  the  qualifying  phrase  applied 
to  the  last  preceding  subjects  ^Tias  constructed,  or  may  construct  and 
put  in  running  order."  That  construction  would  be  natural  and  con- 
sistent; the  language  aptly  applies  to  "construct^'  as  a  subject,  but  it 
must  be  strained  to  qualify  the  granting  clause.  Suth.  Stat.  Const.,  sees. 
.223-267.  I  think  the  relation  of  that  phrase  to  the  preceding  phrases 
is  determined  definitely  by  the  provisions  of  section  2,  in  which  it  is 
provided  that  upon  the  completion  of  twenty-five  miles  of  the  road  the 
company  may  give  notice  to  the  Governor,  who  shall  appoint  a  skillful 
engineer  to  examine  the  track,  "and  if  upon  the  report  of  said  engineer, 
.under  oath,  it  shall  appear  that  said  road  has  been  constructed  in  ac- 
cordance with  the  provisions  of  its  charter  and  the  general  laws  of  the 
State  in  force  at  the  time  regulating  railroads^  thereupon  it  shall  be 
the  duty  of  the  Commissioner  of  the  General  Land  OflSce  to  issue  to  said 
company  certificates  of  six  hundred  and  forty  acres  each,  equal  to  sixteen 
sections  per  mile  of  road  so  constructed."  Certificates  were  to  be  issued 
for  the  land  granted,  and  the  amount  of  certificates  was  to  be  de- 
termined by  the  miles  "constructed  in  accordance  with  the  terms  of  its 
charter."  It  follows  that  the  grant  was  for  the  like  number  of  miles 
*^so  completed,"  and  the  qualifying  clause  is  thus  known  to  refer  to  the 
phrase  which  preceded  it  in  the  sentence. 

I  repeat  that  it  appears  to  me  from  the  circumstances  and  the 
language  used  in  the  special  Act  of  September  21,  1866,  that  the 
Legislature  intended,  and  the  railroad  company  desired,  that  the  Hous- 
ton &  Texas  Central  Railway  Company  should  be  definitely  separated 
from  the  general  railroad  laws  of  the  State,  and  that  all  of  its  rights 
should  be  represented  by  that  special  act.  In  the  report  of  the  committee 
before  quoted  it  is  stated,  as  one  of  the  reasons  why  the  law  should  pass, 
that  if  it  shoultl  became  a  law  the  affairs  of  the  company  would  be  re- 
lieved of  all  embarrassment  by  reason  of  the  fact  that  some  of  the  laws 
upon  which  its  rights  depended  had  been  enacted  during  the  time  of 
secession,  and  though  not  expressed,  it  can  be  read  between  the  lines 
that  many  forfeitures  and  failures  which  occurred  during  that  period 
would  be  condoned  by  the  enactment  of  this  special  law,  and  the  law 
.applicable  to  the  rights  of  that  company  would  be  so  simplified  as  to 
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sddress  itself  favorably  to  the  financiers  of  other  States  and  countries. 
Disregarding  the  charter  of  that  railroad  and  all  former  laws,  the 
special  law  of  1866  granted  to  that  company  sixteen  sections  of  land  for 
every  mile  of  road  theretofore  built  or  thereafter  constructed.  If  all 
former  grants  were  forfeited  and  all  other  laws  which  granted  lands 
were  repealed,  that  special  act  would  support  the  title  to  all  lands  of  that 
railroad  company  granted  for  construction  of  the  road.  It  is  complete 
within  itself.  It  reaches  back  to  the  throwing  of  the  first  shovel  of 
dirt  at  Houston,  and  forward  to  the  driving  of  the  last  spike  at  Bed 
River.  It  bridges  every  chasm  and  condones  every  forfeiture, — gather- 
ing under  its  protection  all  lands  previously  granted  and  all  certificates 
theretofore  issued.  If  the  law  of  January  30,  1854,  was  to  be  the  au- 
thority for  future  grants,  why  deduct  lands  before  granted  under  that 
law,  and  why  include  certificates  before  issued  under  it  in  the  provisions 
of  the  special  law?  The  terms  of  the  special  act  are  consistent  alone 
with  the  intentions  foreshadowed  by  the  committee  report  that  this  rail- 
road company  desired  to  have  all  of  its  land  grants  grouped  under  this 
one  act,  which  would  disembarrass  it  of  the  past  and  be  so  simple  as  to 
recommend  it  to  capitalists  in  other  States  and  countries. 

My  associates  arrive  at  the  conclusion  that  the  original  charter  of  this 
railroad  company,  as  amended  February  14,  1852,  granted  land  for  .the 
sidings,  as  well  as  for  the  main  track.  The  language  of  the  charter  is 
as  follows:  ^TTiere  shall  be  granted  to  said  company  eight  sections  of 
land,  of  six  hundred  and  forty  acres  each,  for  every  mile  of  railway 
actually  completed  by  them  and  ready  for  use,  and  upon  the  application 
of  the  president  of  the  company,  or  any  duly  authorized  agent  thereof, 
stating  that  a  section  of  five  miles  or  more  of  said  railway  has  been 
completed  and  is  ready  for  use,  it  shall  be  the  duty  of  the  Comptroller 
of  Public  Accounts  to  require  the  State  Engineer,  or  a  commissioner  to 
be  appointed  by  the  Governor,  to  examine  said  railway,  and  upon  his 
certificate  that  said  section  of  railway  has  been  completed  in  a  good  and 
substantial  manner,  and  is  ready  for  use,  the  Comptroller  shall  give 
information  to  that  effect  to  the  Commissioner  of  the  (Jeneral  Land 
Office,  whose  duty  it  shall  be  to  issue  to  said  company  land  certificates 
to  the  amount  of  eight  sections  of  land,  of  six  hundred  and  forty  acres 
each,  for  every  mile  of  railway  thus  completed  and  ready  for  use."  The 
language  of  the  Act  of  1876,  which  was  construed  in  Railway  v.  State, 
eited  above,  is  as  follows :  "That  any  railroad  company  heretofore  char- 
tered, or  which  may  be  hereafter  organized  imder  the  general  laws  of  this 
State,  shall,  upon  the  completion  of  a  section  of  ten  miles  or  more  of 
its  road,  be  entitled  to  receive,  and  there  is  hereby  granted  every  such 
railroad,  from  the  State,  sixteen  sections  of  land  for  every  mile  of  its 
road  so  completed  and  put  in  running  order."  There  is  no  substantial 
difference  between  the  provisions  of  the  two  laws;  each  grants  to  the 
railroad  company  the  quantity  of  land  named  for  each  mile  of  railroad 
completed  and  put  in  running  order,  and  in  each  it  is  provided  that  the 
Tailway  company  shall  receive  the  quantity  of  land  granted  per  mile 
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when  it  shall  have  completed  a  section  of  its  railroad  of  the  stated 
length,  ^TJpon  what  theory  can  side  tracks  be  construed  to  be  witiiin 
the  purview  of  the  statute  when  they  are  not  mentioned  by  the  distinc* 
tive  appellation  by  which  they  are  commonly  known  ?  It  is  true  that  side- 
tracks are  necessary  appurtenances  to  every  railway  constructed  for 
public  use;  but  the  deduction  from  this  is  not  that  the  Legislature  in- 
tended to  grant  lands  for  their  construction,  in  the  absence  of  words  in 
the  statute  evidencing  that  intent/'  Railway  v.  State,  before  cited.  A 
mile  of  railway  means  a  mile  in  length  of  the  road,  composed  of  the 
main  track,  side  tracks,  turnouts,  switches,  etc.  The  grant  being  for 
a  completed  mile  of  railway  and  there  being  nothing  in  the  special  act 
under  examination  to  indicate  to  the  contrary,  it  must  be  construed  to- 
mean  a  mile  in  its  length,  including  side  tracks.  Railroads  are  per- 
mitted to  charge  three  cents  per  mile  for  passenger  fare,  and  a  certain 
rate  per  mile,  or  per  hundred  miles,  for  carrying  freight,  but  it  would 
not  be  contended  that  the  side  tracks  might  be  added  in  either  case. 

The  trial  court  made  the  following  finding  of  fact:  'That  on  Novem- 
ber 5,  1873,  (Jovemor  E.  J.  Davis  appointed  Engineer  Gray  to  examine- 
said  road  from  McKinney  to  Red  River,  tod  the  sidings  in  said  road 
from  Houston  to  Bryan.  The  report  being  made,  the  (Jovemor  in- 
dorsed upon  the  same  that  it  did  not  show  that  the  main  track  from 
McKinney  to  Red  River  was  built  according  to  law,  and  rejected  the- 
claim  for  land  certificates  as  to  the  main  tracks  from  McKinney  to  Red 
River,  but  allowed  the  same  for  sidings  over  the  entire  road,  including 
the  sidings  on  the  line  from  McKinney  to  Red  River."  Prom  this  find- 
ing of  fact,  which  is  not  challenged  by  the  railroad  company,  it  appears 
that  the  Houston  &  Texas  Central  Railroad  Company  did  not  claim  land 
for  its  sidings  under  its  charter,  under  the  law  of  1854,  nor  under  the- 
special  Act  of  1866,  contemporaneously  with  the  building  of  its  rail- 
road. After  the  road  was  completed  to  Red  River,  more  than  seven 
years  after  the  enactment  of  this  law,  the  company  made  application, 
which  was  granted,  for  land  for  the  sidings  for  the  whole  length  of  the- 
line.  Can  it  be  believed  that  the  railroad  company,  believing  that  it 
was  entitled  to  land  for  sidings,  would  have  procured  certificates  for 
hundreds  of  miles  of  main  track,  making  no  demand  for  certificates  for 
sidings?  It  is  manifest  that  during  the  time  of  the  construction  of  its 
road,  the  oflBcers  of  the  company  and  the  oflScers  of  the  State  did  not 
construe  the  law,  especially  the  special  act  of  1866,  as  It  is  now  inter- 
preted by  the  majority  of  the  court. 

The  strongest  argument  advanced  in  the  able  opinion  of  my  associates 
is  based  upon  the  supposed  "continuity^'  of  purpose  on  the  part  of  the 
Legislature  in  granting  lands  to  railroad  companies  and  the  intention  to 
place  all  railroads  upon  equality.  Because  the  general  law  virtually  re- 
enacted  the  law  of  1854,  it  is  properly  held  by  this  court  that  the  con- 
temporaneous construction  was  likewise  adopted  as  to  that  act,  and  if" 
the  Legislature  had  used  the  same  language  in  the  special  act,  the  argu- 
ment of  the  continuity  of  purpose  to  give  the  same  quantity  of  iMid 
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to  this  company  as  to  others  would  be  forcible.  But  it  is  equally  true 
that  when  the  Legislature  has  applied  different  words  to  the  same  sub- 
ject matter,  the  change  of  language  evidences  a  change  of  purpose  and 
intent  on  the  part  of  the  Legislature.  Suth.  Stat.  Const.,  sees.  255,  256 ; 
Black  on  Interp.  of  Law,  191.  As  the  adoption  of  the  law  of  1854  showed 
a  continuance  of  the  same  policy  as  to  railroads  generally,  it  is  equally 
true  that  the  different  language  used  in  the  special  Act  of  1866  shows 
an  intention  not  to  grant  the  same  quantity  of  land  to  the  Houston  & 
Texas  Central  Railroad  Company.  Except  by  change  of  words,  how 
could  a  different  intention  be  expressed? 

I  am  of  the  opinion  that  the  judgment  of  the  Court  of  Civil  Appeals 
should  be  reversed,  and  that  the  judgment  of  the  District  Court  should 
be  afi&rmed. 


Scrbwmbn's  Benevolent  Association  v.  E.  E.  Whitridgb^ 

Guardian. 

No.  1109.    Decided  May  29,  1902. 

1.— Benefit  Society— Deatb  of  Beneficiary. 

A  benefit  secured  by  the  certificate  of  a  benevolent  society,  payable  on  tb^ 
death  of  insured  to  a  named  beneficiary  and  providing  that  any  change  of 
beneficiaries  should  be  made  by  surrender  and  cancellation  of  the  certificate  and 
issuance  of  a  new  one,  did  not  become  payable  to  the  heir,  their  son,  on  death  of 
both  insured  and  beneficiary,  unless  the  latter  surrired  the  former.  (Pp.  542- 
545.) 

8.— Same. 

In  order  that  the  heir  of  the  beneficiary  might  recover,  where  both  insured 
and  beneficiary,  husband  and  wife,  perished  in  the  Galveston  fiood,  it  was  neces- 
sary to  show  that  the  former  died  first.     (Pp.  542-545.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  First  Dis- 
trict, in  an  appeal  from  Galveston  County. 

Wm.  T.  Austin,  for  appellant — Article  16,  section  14,  of  the  consti- 
tution of  the  appellant  association  provides  that  upon  the  death  of  a 
member  there  shall  be  paid  out  of  the  endowment  $275  to  the  benefi- 
ciary or  beneficiaries  named  in  the  mortuary  benefit  certificate  of  such 
member.  No  provision  is  anywhere  made  in  the  constitution  or  by-laws 
of  the  association  for  the  benefit  to  go  to  anyone  else  besides  the  benefi- 
ciary or  beneficiaries  named  in  the  certificate.  No  provision  is  made  for 
the  heirs  or  any  class  of  relatives  or  dependents  upon  the  members  to 
take  the  benefit  in  the  absence  or  failure  of  the  designated  beneficiary 
or  beneficiaries.  This  fact  of  itself,  we  submit,  shows  conclusively  that 
it  was  intended  by  the  provision  above  referred  in  the  constitution  of  the 
appellant  association  to  allow  each  member  to  designate  some  person  or 
persons  upon  whom  he  might  elect  to  bestow  this  charity,  to  receive  this 
benefit  upon  his  death,  and  conclusively  evidences  an  intention  to  limit 
this  benefit  to  such  designated  beneficiary  or  beneficiaries.     No  limit  is 
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placed  upon  the  member  as  to  the  class  or  character  of  person  or  persons 
he  may  select  to  receive  this  benefit.  He  may  have  a  wife  or  family  and 
yet  select  some  person  as  the  beneficiary  vrho  is  in  no  way  related  to  him, 
or  one  who  has  no  claim  upon  his  charity  or  bounty.  There  is  nothing 
in  the  constitution  or  by-laws  of  the  association  to  show  that  this  benefit 
was  intended  as  a  fund  to  aid  the  family  or  heirs  of  deceased  members 
of  the  association.  The  benefit  is  not  secured  to  each  and  every  member 
of  the  association  and  only  to  such  members  as  may  elect  to  avail  them- 
selves of  the  privilege  of  appointing  some  one  to  receive  it.  If  any  mem- 
ber fails  to  designate  some  one  to  receive  the  benefit  upon  his  death,  no 
right  in  such  benefit  accrues  to  his  heirs  or  anyone  else.  The  constitu- 
tion and  laws  of  the  appellant  association  and  the  purposes  of  its  organ- 
ization are  in  no  respect  like  the  laws  and  rules  of  the  ordinary  fraternal 
insurance  societies.  This  association,  as  indicated  by  its  name,  is  or- 
ganized for  the  purpose,  through  benevolence,  to  aid  its  members  and  is 
not  an  insurance  order  in  any  sense.  The  death  benefit  of  $275  pro- 
vided is  merely  incidental  to  the  general  purposes  of  the  association. 
No  assessments  are  levied  upon  the  members  of  the  association  by  reason 
of  the  benefit  except  a  fee  of  50  cents  he  pays  upon  the  issuance  of  a 
certificate,  or  when  there  is  a  change  of  beneficiary,  which,  presumably, 
is  only  required  to  cover  the  expense  the  order  is  put  to  in  the  issuance 
of  the  certificate,  and  the  amount  of  the  benefit  shows  it  is  not  intended 
as  life  insurance.  But,  in  addition  to  what  is  said  above,  the  certificate 
itself  distinctly  provides  that  the  certificate  can  not  be  assigned  by  the 
member  or  disposed  of  by  will,  which  means,  we  submit,  that  the  mem- 
ber can  not  pass  the  benefit  to  anyone  except  the  particular  person  or 
persons  designated  as  beneficiary  or  beneficiaries  in  tiie  certificate.  This 
provision  clearly  limits  the  benefit  to  such  designated  beneficiary  or 
beneficiaries,  and  reserves  to  the  association  all  property  rights  in  the 
fimd  until  the  member  dies  and  there  is  a  designated  beneficiary  or  bene- 
ficiaries surviving  to  receive  the  fund,  and  then,  and  then  only,  does  the 
association  obligate  itself  to  pay  this  fimd  to  anyone.  The  authorities 
all  recognize  the  right  of  benevolent  associations  to  throw  any  restric- 
tions or  limitations  they  may  see  proper  around  benefits  extended  to 
their  members,  and  to  fix  the  class  of  persons  who  may  be  recipients  of 
these  benefits.  So,  considering  the  terms  of  the  provision  in  appellant's 
constitution  extending  to  its  members  the  privilege  of  choosing  some  one 
to  receive  the  benefit,  and  considering  the  provision  in  the  certificate 
providing  against  any  assignment  or  disposition  being  made  of  the  cer- 
tificate by  the  member,  it  is  clear,  we  think,  that  this  is  equivalent  to 
a  distinct  provision,  in  so  many  words,  that  the  benefit  shall  lapse  and 
revert  to  and  remain  with  the  association  unless  the  designated  benefi- 
ciary shall  survive  the  member.  It  clearly  can  not  have  any  less  effect 
than  to  deprive  the  member  of  any  property  rights  in  the  certificate 
which  he  can  pass  by  will  or  inheritance  to  his  legatee  or  heir,  and  it 
surely  would  exclude  a  legatee  or  heir  from  taking  the  benefit.  If  the 
member  could  not  will  the  benefit  to  anyone,  how  could  it  pass  to  his 
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heir?  But  however  this  may  be,  we  submit  that  it  is  not  necessary,  in 
order  for  the  benefit  to  lapse  and  revert  to  the  association,  for  the  laws, 
of  the  association  or  for  the  certificate  to  provide  that  the  benefit  shall 
lapse  and  revert  to  the  association  in  the  event  the  designated  beneficiary 
dies  preceding  the  member  or  there  be  no  one  qualified  under  the  laws, 
of  the  association  to  receive  this  benefit.  We  are  aware  that  it  has  been 
held  by  the  courts  in  cases  where  the  laws  of  a  fraternal  insurance  society 
show  that  the  general  purpose  of  the  organization  of  the  society  is  to 
provide  an  insurance  fund  for  the  benefit  of  the  member^s  family  or 
heirs,  the  family  or  heirs  of  the  member,  upon  his  death,  will  take  the 
insurance  in  case  there  is  no  one  present  to  take  the  fund  who  is  quali- 
fied to  receive  same  as  the  designated  beneficiary  or  as  belonging  to  the 
particular  class  of  persons  named  in  the  rules  of  the  association  as  those 
who  may  be  designated  as  the  beneficiary  or  beneficiaries  of  the  fund. 
These  decisions,  as  we  imderstand  them,  are  predicated  upon  the  fact 
that  it  clearly  appears  from  the  rules  and  laws  of  the  association  that 
the  intention  is  that  the  benefit  shall  not  lapse  and  revert  to  the  associa- 
tion, and  that  the  member  is  given  a  vested  interest  in  the  benefit  which 
will  pass  to  his  heirs  if  there  be  no  other  qualified  person  or  persons 
under  the  laws  of  the  association  to  take  the  same. 

The  heir,  even  in  this  class  of  cases,  would  not  take  the  fund  by  descent 
or  by  virtue  of  the  statutes  of  descent  and  distribution,  but  solely  by 
virtue  of  the  rules  of  the  order  and  the  purposes  of  its  organization,  which 
Climates  the  fund  for  the  benefit  of  the  heirs  in  the  event  the  designated 
beneficiary  does  not  survive  the  member.  It  is  a  part  of  the  contract 
made  between  the  member  and  the  association  that  the  member's  heirs 
will  take  the  fund  in  the  event  there  be  no  other  qualified  person  to 
receive  the  same,  and  it  is  by  reason  of  this  provision  of  the  contract  that 
the  heirs  would  receive  the  fund,  and  not  by  way  of  inheritance  or  by 
descent.  We  think,  too,  that  it  will  appear  upon  examination  that  in 
.  every  case  where  such  an  announcement  has  been  made  by  the  courts  the 
purpose  of  the  organization  of  the  association  under  consideration  is 
chiefly  to  provide  life  insurance  for  its  members,  and  not  where  the 
benefit  sued  for,  as  in  this  case,  is  simply  incidental  to  the  purposes  of 
the  organization  and  is  purely  a  charity  and  not  life  insurance. 

Maco  Stewart,  for  appellee,  cited:  Hildebrand  v.  Ames,  66  S.  W. 
Rep.,  129;  Paden  v.  Briscoe,  81  Texas,  563;  Evans  v.  Opperman,  76 
Texas,  297 ;  Faul  v.  Hulick,  29  Wash.  Law  Eep.,  171 ;  Cowman  v.  Rogers^ 
73  Md.,  406 ;  Wing  v.  Angrave,  8  H.  L.  C,  183 ;  Underwood  v.  Wing, 
4  De  G.  M.  &  G.,  633;  Martin  v.  Moran,  11  Texas  Civ.  App.,  509 ;  Knorr 
V.  Association,  79  Hun,  83.  That  beneficiary  has  vested  interests :  Ir- 
win V.  Insurance  Co.,  39  S.  W.  Rep.,  1097 ;  In  re  Dobbel,  104  Cal.,  432  ; 
Crowe  V.  Dobbel,  105  Cal,  350;  Waldheim  v.  Insurance  Co.,  13  N.  Y. 
Supp.,  577 ;  Brown  v.  Murray,  54  N.  J.  Eq.,  594 ;  Matter  of  Warner,  2 
Connolly,  347;  Thomas  v.  Cochran,  89  Md.,  390;  Association  v.  Hur- 
lock,  46  Atl.  Bep.,  957;  Brown's  Appeal,  125  Pa.  St,  303;  Insurance 
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Co.  V.  Baldwin,  15  R.  I.,  106;  Ricker  v.  Insurance  Co.,  27  Minn.,  193; 
Trust  Co.  V.  Insurance  Co.,  115  N.  Y.,  152;  Small  v.  Jose,  86  Me.,  120; 
Walsh  V.  Insurance  Co.,  133  N.  Y.,  408 ;  Carpenter  v.  Negus,  17  N.  Y. 
Misc.,  172;  Glenn  v.  Bums,  100  Tenn.,  295;  Voss  v.  Insurance  Co.,  119 
Mich.,  161 ;  Macaulay  v.  Bank,  27  S.  C,  215 ;  Griffith  v.  Insurance  Co., 
101  Cal.,  627;  Insurance  Co.  v.  Woods,  11  Ind.  App.,  335;  Putnam  v. 
Insurance  Co.,  42  La.  Ann.,  739;  Jurgens  v.  Insurance  Co.,  114  CaL, 
161;  Bank  v.  Williams,  26  So.  Rep.,  965;  Insurance  Co.  v.  Buxer,  57 
N.  E.  Rep.,  66;  In  re  Insurance  Policy,  5  Ohio  Dec.,  561;  6  Am.  and 
Eng.  Enc.  of  Law,  new  ed.,  p.  5. 

BROWN,  Associate  Justice. — The  Court  of  Civil  Appeals  of  the 
First  Supreme  Judicial  District  has  certified  to  this  court  the  following 
statement  and  question : 

"This  suit  was  brought  by  R.  W.  Whitridge,  as  guardian  of  Victor 
Albertson,  a  minor,  to  recover  of  the  Screwmen's  Benevolent  Association 
the  sum  of  $275  as  a  death  benefit,  evidenced  by  a  certificate  issued  to 
his  deceased  father,  and  in  which  his  deceased  mother  was  named  as 
beneficiary. 

'^The  sole  defense  urged  by  the  association  is  that  as  it  was  not  shown 
that  the  mother,  the  named  beneficiary,  survived  the  member,  and  as 
the  certificate  and  laws  of  the  order  provided  for  payment  to  the  person 
named,  and  no  other,  and  as  no  other  beneficiary  was  named  upon  the 
death  of  the  first,  the  benefit  lapsed  to  the  order. 

"The  cause  was  tried  by  the  court  without  a  jury  and  resulted  in  a 
judgment  for  plaintiff  for  the  sum  sued  for.  The  cause  is  pending  in 
this  court  on  the  appeal  of  the  association. 

"The  findings  of  fact  prepared  and  filed  by  the  trial  court,  and  which 
we  adopt,  are  as  follows : 

"  ^R.  W.  Whitridge  was  regularly  appointed  guardian  by  the  County 
Court  of  Galveston  County,  Texas,  of  the  person  and  estate  of  Victor  ^ 
Albertson,  a  minor,  and  duly  qualified  as  such ;  and  of  the  minor's  estate 
the  property  consisted  in  part  of  a  mortuary  benefit  certificate  in  the 
sum  of  $275,  issued  by  the  defendant  association  to  Emil  Albertson,  the 
father  of  said  minor,  by  the  terms  of  which  certificate  said  association 
agreed  that  it  would  pay  to  Mrs.  Emil  Albertson,  the  wife  of  Emil 
Albertson,  out  of  the  mortuary  benefit  fund,  the  sum  of  $275,  thirty 
days  after  satisfactory  proofs  of  the  death  of  said  Emil  Albertson ;  pro- 
vided at  the  time  of  his  death  he  should  be  in  good  standing  and  no 
charge  be  preferred  against  him  in  said  association  within  thirty  days; 
and  other  conditions,  as  shown  in  the  certificate,  not  thought  necessary 
to  recite  herein.  By  order  of  the  county  court  the  said  guardian  was 
authorized  to  bring  suit  against  said  defendant  association.  Defendant 
association's  objects  and  purposes  are  purely  charitable  and  benevolent. 

^'  *The  mortuary  benefit  certificate  was  dated  June  26,  1891,  and 
regularly  executed  by  the  association  and  delivered  to  the  father  of  said 
minor,  and  was  in  his  possession  when  he  and  his  wife  perisljed  in  the 
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great  stomi  in  the  city  of  Galveston,  September  8,  1900,  and  there  was 
no  evidence  as  to  who  died  first,  Emil  Albertson  or  his  wife. 

"TThat  at  the  time  of  the  issuance  of  said  certificate  and  the  death 
of  said  Emil  Albertson,  he  was  a  member  in  good  standing  in  the  de- 
fendant association,  having  paid  all  dues  and  assessments  of  said  asso- 
ciation for  which  he  was  liable,  and  was  not  guilty  of  any  violation  of 
the  rules  and  regulations  of  said  association.  That  the  minor,  Victor 
Albertson,  is  the  only  surviving  child  of  Emil  Albertson  and  his  wife, 
the  beneficiary  named  in  the  mortuary  benefit  certificate,  and  that  his 
father  and  mother  both  died  intestate  and  no  administration  has  been 
taken  out  in  their  estate,  or  either  of  them,  and  no  necessity  exists 
therefor. 

"Troofs  of  death  of  Emil  Albertson  were  made  by  plaintiff  to  de- 
fendant association  more  than  thirty  days  prior  to  filing  this  suit,  and 
no  objections  were  made  thereto,  and  defendant  association  refused  to 
pay  the  amount  of  said  mortuary  benefit  certificate  to  plaintiff. 

"TBmil  Albertson,  as  a  member  of  said  association,  had  the  right 
under  the  by-laws  of  the  association  to  change  the  beneficiary  named  in 
the  mortuary  benefit  certificate,  upon  payment  of  a  fee  charged  therefor. 
The  by-laws  do  not  provide  that  the  certificate  shall  revert  to  the  associa- 
tion upon  failure  of  the  beneficiary  named  therein,  or  for  other  reasons.' 

"The  certificate  in  question  is  as  follows : 

«^o. .  $ 

** 'Screwmen's  Benevolent  Assocl^tion, 
(S.  B.  A.) 

"  'op  GALVESTON,  TEXAS. 

"'Mortuary  Benefit  Certificate. 
"  TTiis  is  to  certify  that  Emil  Albertson  is  a  member  in  good  finan- 
cial standing  and  entitled  to  all  benefits  in  this  association,  which  will 
pay  to  Mrs.  Emil  Albertson,  out  of  the  mortuary  benefit  fund,  the  sum 
of  two  hundred  and  seventy-five  dollars,  thirty  days  after  satisfactory 
proof  of  the  death  of  said  Emil  Albertson,  provided,  that,  at  the  date 
of  his  death,  the  said  Emil  Albertson  shall  likewise  be  in  good  standing 
and  entitled  to  all  benefits  in  this  association;  that  no  charges  of  mis- 
conduct shall  have  then  been  preferred  against  him  in  this  asfociation, 
and  that  none  be  so  preferred  within  said  thirty  days ;  and  further  pro- 
vided, that  the  said  Emil  Albertson  shall  not  have  resigned  his  member- 
ship in  this  association,  or  have  surrendered  this  certificate  for  cancella- 
tion and  change  of  beneficiary,  or  shall  not  be  imder  suspension  or  ex- 
pelled, for  any  cause  whatsoever,  and  that  the  said  Emil  Albertson  shall 
have  complied  with  all  the  requirements  of  the  constitution,  by-laws,  rules 
and  regulations  now  existing,  or  which  may  hereafter  be  enacted,  for 
the  government  of  this  association ;  and  provided,  further,  that  no  trans- 
fer or  pledge,  or  by  last  will,  can  be  made  of  this  mortuary  benefit  cer- 
tificate, and  that  any  change  of  beneficiaries  shall  be  made  by  the  sur- 
render and  cancellation  of  this  certificate,  and  the  issuance  of  a  new 
one,  as  required  on  the  reverse  hereof,  and  according  to  the  laws,  rules 
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and  regulations  of  this  association;  and  no  person  shall  have  any  claim 
or  right  against  this  association  to  or  by  this  certificate,  after  it  shall 
have  been  surrendered  and  canceled,  either  for  the  issuance  of  a  new  cer- 
tificate or  by  the  payment  of  this  certificate. 

'^1n  faith  whereof,  signature  is  hereto  made  by  said  Screwmen's 
Benevolent  Association,  through  its  oflScers,  with  said  Emil  Albertson, 
who  accepts  hereof  under  the  above  conditions,  in  the  presence  of  the 
subscribing  witnesses,  at  Galveston,  this  26th  day  of  June,  A.  D.  1891. 

(Signed.)' '' 

^^On  the  back  of  the  certificate  were  printed  blanks  for  cancellation 
and  reissuance  to  a  new  beneficiary,  and  for  surrender  upon  payment 
thereof  by  the  association. 

*Tlie  mortuary  or  endowment  fimd  was  created  by  the  collection  from 
members  of  certain  fees  for  issuance  of  certificate  and  change  of  bene- 
ficiaries, and  assessments  upon  the  death  of  members,  etc.,  the  fee  re- 
quired for  issuance  and  reissuance  of  certificate  being  50  cents,  and  the 
fee  to  be  paid  on  death  of  member  in  good  standing  being  75  cents,  and 
upon  death  of  member  not  in  good  standing  being  25  cents. 

^^Section  14  of  article  16  of  the  constitution  of  the  order  provides  that 
^Thirty  days  after  satisfactory  proof  of  the  death  of  a  member  in  good 
financial  standing  and  entitled  to  all  the  benefits  in  the  association  there 
shall  be  paid  out  of  the  endowment  fund  $275  to  the  beneficiaries  named 
in  the  mortuary  benefit  certificate  of  such  deceased  member.' 

"Neither  the  constitution  nor  the  by-laws  of  the  order  restricted  the 
named  beneficiaries  to  any  particular  class.  The  member  could  de- 
signate whom  he  pleased.  Nor  does  it  appear  from  the  record  in  any 
way  that  the  family  or  relatives  of  a  member  were  necessarily  the  objects 
of  its  bounty.  The  record  does  not  show  more  specifically  than  as  above 
stated  the  general  nature,  powers,  and  purposes  of  the  association. 

"We  respectfully  certify  for  your  decision  the  following  question: 

^TJnder  the  facts  stated,  did  the  trial  court  err  in  holding  that  the 
benefit  did  not  lapse  to  the  association,  but  should  be  adjudged  to  plain- 
tiff's wardr 

The  trial  court  erred  in  holding  that  plaintiff's  ward  had  the  right  to 
recover  from  the  Screwmen's  Benevolent  Association  the  sum  named  in 
the  benefit  certificate  sued  upon. 

By  the  terms  of  the  certificate,  the  money  was  payable  to  Mrs.  Albert- 
son  if  she  should  survive  Emil  Albertspn.  There  is  no  provision  in  the 
contract  that  in  case  of  her  death  before  that  of  the  member  any  other 
person  should  have  the  right  to  receive  the  money ;  but,  by  the  terms  of 
the  contract,  in  order  to  substitute  another  for  her,  it  is  required  that 
the  certificate  should  be  surrendered  and  a  new  one  issued.  There  is  no 
provision  in  the  by-laws  or  constitution  of  the  association  which  gives  a 
right  to  any  other  person  upon  the  death  of  the  beneficiary  named  in  the 
certificate.  In  order  for  the  minor  plaintiff  to  recover,  it  was  necessary 
to  prove  that  his  mother  survived  his  father,  for  under  the  terms  of  this 
contract,  when  the  named  beneficiary  died  the  contract  itself  lapsed. 
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with  the  right  in  the  member,  if  living,  to  name  another  person  to  re- 
ceive a  new  certificate.  There  was  no  proof  that  the  mother  survived  the 
father. 

We  are  referred  to  Bacon's  Benefit  Societies,  volume  1,  section  243a, 
in  support  of  the  judgment  of  the  court.  The  language  of  the  author 
is  broad,  but  an  examination  of  the  authorities  to  which  he  refers  will 
show  that  in  all  of  the  cases  referred  to  there  was  a  provision  in  the  by- 
laws, constitution,  or  the  contract  itself  which  the  court  construed  to 
give  the  right  to  the  heir  in  case  of  death  of  the  beneficiary  named. 
See  Haskins  v.  Kendall,  158  Mass.,  224;  Walsh  v.  Walsh,  20  N.  Y. 
Supp.,  933;  Order  of  Columbus  v.  Fuqua,  60  S.  W.  Bep.,  1020. 


EXEOUTOB  AND  HeIBS  OP  WiLLIAM  CaHERON,  DECEASED,  7. 

State  op  Texas. 

No.  1111.    Decided  May  29,  1902. 

Greer  Comity— Grant  of  School  Land— Rights  of  Purchaaer. 

Greer  County,  while  recognized  by  the  LegiBlature  as  a  part  of  the  territory 
of  the  State  of  Texas  and  a  county  of  the  State,  was  entitled  to  receive  a 
grant  of  land  for  school  purposes  and  to  sell  and  convey  the  same;  and  the 
rights  of  a  purchaser  of  such  school  land  from  the  county  were  not  affected  by 
the  subsequent  decision  of  the  Supreme  Court  of  the  United  States  holding 
that  Greer  County  was  never  Texas  territory.     (Pp.  549-552.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  Travis  County. 

The  State  sued  to  recover  from  Greer  County  and  the  executor,  etc., 
of  Cameron,  lands  granted  to  that  county  in  aid  of  public  schools. 
Plaintiff  had  judgment  against  the  executor,  etc.,  of  Cameron,  who  had 
survived;  and  this  being  aflBrmed  on  appeal,  the  executor,  heirs,  and 
devisees  of  Cameron  obtained  writ  of  error. 

H.  N.  Atkinson,  for  plaintiffs  in  error. — ^The  court  erred  in  holding 
void  the  patents  to  the  lands  in  controversy  herein  when  the  undisputed 
evidence  showed  that  at  the  time  the  patents  were  issued,  the  territory 
known  as  Greer  county  had  been  for  nearly  forty  years  de  facto  a  part 
of  the  State  of  Texas,  and  had  been  recognized  as  such  by  more  tiian 
thirty  general  laws  of  said  State,  and  had  also  been  recognized  as  a  part 
of  said  State  by  the  legislative,  executive,  and  judicial  departments 
thereof.  Gullett  v.  O'Connor,  54  Texas,  416;  League  v.  Rogan,  59 
Texas,  428;  De  Court  v.  Sproul,  66  Texas,  368;  Johnson  v.  Timmons, 
60  Texas,  537;  Shields  v.  Hunt,  45  Texas,  427. 

The  acts  of  a  government  de  facto  are  as  valid  as  those  of  a  govern- 
ment de  jure,  and  private  rights  acquired  thereunder  will  not  be  can- 
VoL  UCXXXV.  Supreme — 35 
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celed  or  set  aside  upon  the  termination  of  the  de  facto  government.  Day 
etc.,  Co.  V.  State,  68  Texas,  539;  Trevino  v.  Fernandez,  13  Texas,  630; 
Phaiips  V.  Payne,  92  U.  S.,  130;  Martin  v.  Weyman,  26  Texas,  465; 
Sprott  V.  United  States,  20  Wall.,  459 ;  Texas  v.  White,  7  Wall.,  700. 

In  eases  involving  the  action  of  the  political  department  of  the  gov- 
ernment, the  judiciary  is  boimd  by  such  action.  Phillips  v.  Payne,  92 
U.  S.,  130;  Williams  v.  Insurance  Co.,  13  Pet.,  420;  Garcia  v.  Lee,  12 
Pet.,  511 ;  Kennett  v.  Chambers,  14  How.,  38. 

No  State  can  do  any  act  impairing  the  obligation  of  a  contract,  and  any 
action  of  a  State,  either  through  its  legislature  or  by  its  courts,  which 
impairs  the  obligation  of  a  contract,  is  null  and  void.  Fletcher  v.  Peck, 
6  Cranch,  87-148;  Trust  Co.  v.  Baltimore,  64  Fed.  Rep.,  153;  College 
V.  Woodward,  4  Wheai,  518;  Chicago  v.  Sheldon,  9  Wall.,  50. 

A  contract  entered  into  between  a  State  and  a  municipal  corporation 
or  between  a  State  and  an  individual  is  as  fully  protected  by  the  con- 
stitutional provision  against  impairing  the  obligations  of  contracts  as  a 
contract  between  two  individuals.  Fletcher  v.  Peck,  6  Cranch,  87; 
Bank  v.  Billings,  4  Pet.,  514;  Myers  v.  English,  9  Cal.,  341;  Winters  v. 
Jones,  10  Ga.,  190. 

C.  K,  Bell,  Attorney-General,  and  T.  S.  Reese,  Assistant,  for  the  State. 
The  patents  issued  to  Greer  County  for  the  four  leagues  of  school  land, 
not  being  authorized  by  law,  are  void.  Mason  v.  Russell,  1  Texas,  728 ; 
Com.  V.  Smith,  5  Texas,  479 ;  State  v.  Delesdenier,  7  Texas,  109 ;  Han- 
cock V.  McKinney,  7  Texas,  440 ;  Sherwood  v.  Fleming,  25  Texas  Supp., 
427;  Gunter  &  Munsen  v.  Meade  &  Bomar,  78  Texas,  638;  Todd  v. 
Fisher  &  Miller,  26  Texas,  242 ;  Railway  v.  Randolph,  24  Texas,  332. 

If  not  absolutely  void,  in  the  strict  meaning  of  that  term,  the  patents 
to  Greer  County  were  voidable  at  the  suit  of  the  State,  and  this  being  a 
suit  by  the  State  to  cancel  the  patents,  it  can  make  no  diflEerence  whether 
the  patents  were  void  or  only  voidable  at  the  suit  of  the  State. 

There  is  no  question  in  this  case  of  the  validity  of  the  acts  of  a  de  facto 
as  distinguished  from  a  de  jure  government. 

This  is  not  a  case  involving  the  action  of  the  political  department  of 
the  goyemment,  but  of  the  legislative  department. 

The  issuance  of  the  patents  to  Greer  County  was  unauthorizd  by  law, 
and  did  not  create  a  contract  between  the  State  of  Texas  and  the  grantee 
in  such  patents. 

The  State  is  not  estopped  by  the  unauthorized  acts  of  her.  executive 
oflScers.  Day,  etc.,  Co.  v.  State,  68  Texas,  553;  Saunders  v.  Hart,  57 
Texas,  10;  Stoddard  v.  Chambers,  2  How.,  284;  United  States  v.  Beebe, 
127  XJ.  S.,  338;  United  States  v.  Insley,  130  U.  S.,  263;  State  v.  Bevers, 
86  N.  C,  588;  People  v.  Brown,  67  111.,  435;  Taylor  v.  Shufford,  4 
Hawk.,  116. 

No  one  can  be  an  innocent  purchaser  under  a  void  patent. 

The  patents  to  Greer  County  having  been  executed  in  contemplation  of 
and  with  reference  to  a  supposed  actual  state  of  things,  and  it  having 
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turned  out  that,  by  mutual  mistake  of  the  parties,  the  supposed  actual 
state  of  things  does  not  in  fact  exist,  the  consideration  for  the  agreement 
fails,  and  the  agreement  is  void,  as  well  in  law  as  in  equity.  Kerr  on 
Fraud  and  Mistake,  430 ;  2  Pom.  Eq.  Jur.,  sees.  855,  856,  and  note,  p. 
321,  also  note  (I),  p.  323. 

This  case  is  submitted  upon  the  part  of  appellee  upon  the  following 
propositions : 

(1)  The  act  of  the  Legislature  of  the  State  of  Texas,  February  8, 
1860,  creating  Greer  County  (Acts  of  Eighth  Legislature,  page  138), 
was  unconstitutional.  It  follows,  as  a  necessary  consequence,  that  the 
attempted  organization  of  the  coimty  in  1886  was  null  and  void,  and  that 
all  acts  of  the  Legislature  dealing  with  Greer  Coimty,  as  a  county  of 
Texas,  were  unconstitutional,  null  and  void.  The  number  of  these  acts 
adds  no  force  to  defendant's  contention.  If  one  of  them  is  void  they 
are  all  void. 

(2)  The  legislation  creating  Greer  County,  and  dealing  with  it  as  a 
county  of  Texas,  being  in  violation  of  the  Constitution,  the  general  laws 
granting  four  leagues  of  land  to  each  cotmty  of  the  State,  for  free" 
school  purposes,  and  authorizing  the  issuance  of  patents  to  such  coimties 
therefor,  did  not  authorize  the  issuance  of  patents  to  Greer  Coimty  for 
such  lands. 

(3)  The  patents  issued  to  Greer  County,  being  issued  without  authqr- 
ity,  were  void. 

(4)  The  patents  being  void  and  the  State  never  having  parted  with 
its  title  to  the  four  leagues  of  land  sued  for,  is  not  estopped  by  the  un- 
authorized acts  of  her  executive  oflBcers  in  issuing  the  patents.  Nor  is 
the  State  estopped  by  the  unconstitutional  acts  of  the  Legislature  in 
creating  Greer  County,  and  in  otherwise  dealing  with  the  same  as  a 
county  of  Texas. 

(5)  The  patents  to  Greer  Coimty  being  void,  neither  the  defendant, 
Greer  Coimty,  Oklahoma  Territory,  who  shows  no  title  at  all,  nor  the 
defendants,  the  heirs  and  executors  of  William  Cameron,  who  claim  by 
conveyance  from  Greer  Coimty,  are  entitled  to  be  protected  in  their  titles 
as  innocent  purchasers  for  value  and  without  notice.  A  purchaser  who 
holds  under  a  void  patent  can  not  under  any  circumstances  claim  to  be 
protected  in  his  title,  as  against  the  State,  as  an  innocent  purchaser. 

(6)  If  the  defendants  Cameron  could  be  held  to  be  innocent  pur- 
chasers, and  as  such  entitled  to  be  protected,  they  could  only  be  pro- 
tected and  their  titles  saved  to  the  amount  paid  by  them  in  cash  (or  mer- 
chandise) after  the  execution  of  the  deed  to  WiUiam  Cameron  by  Strain 
&  Swinburne.  To  the  extent  of  that  portion  of  the  consideration  which 
was  based  upon  a  pre-existing  indebtedness  from  Strain  &  Swinburne  to 
William  Cameron,  William  Cameron  was  not  a  purchaser  for  value. 
(The  entire  consideration  paid  by  Strain  &  Swinburne  to  Greer  County 
being  a  pre-existing  indebtedness  of  Greer  County  in  the  shape  of  bonds, 
which  bonds  were  null  and  void,  the  attempted  creation  of  the  county 
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being  void,  it  can  not  be  said  that  Strain  &  Swinburne  were  innocent 
purchasers  for  value.) 

It  must  be  assumed  that  the  territory  embraced  in  Greer  County, 
Texas,  as  created  by  the  Act  of  February  8,  1860,  was  at  the  time  of 
the  passage  of  the  act  entirely  without  the  territory  of  the  State  of 
Texas.  By  the  decision  of  the  Supreme  Court  of  the  United  States  in 
the  case  of  United  States  v.  State  of  Texas,  162  United  States,  1,  this 
question  is  res  adjudicata.  The  judgment  in  that  case  is  binding  on  all 
citizens  of  the  State  of  Texas  or  the  United  States.  It  follows  as  an  in- 
evitable legal  consequence  that  that  territory  was  as  much  beyond  the 
limits  of  the  State  of  Texas  at  the  date  of  the  passage  of  the  act  creating 
Greer  County  out  of  that  territory,  as  it  is  now.  The  decision  and  decree 
of  the  Supreme  Court  of  the  United  States  did  not  have  the  effect  of 
placing  this  territory  outside  of  the  limits  of  Texas,  or  fixing  its  status, 
as  to  this  point,  from  the  date  of  the  decree,  but  had  the  effect  of  estab- 
lishing the  fact,  which  can  not  be  disputed  by  any  person  or  power,  that 
the  territory  was  never  at  any  time  a  part  of  the  territory  of  the  State 
of  Texas.  We  think  this  may  be  taken  as  undisputed  as  a  basis  for 
further  argument  and  reasoning. 

Could  it  be  said  that  the  Legislature  would  have,  under  the  Constitu- 
tion, power  now  to  pass  an  act  creating  that  territory  into  a  county  of 
Texas?  Unquestionably  not.  Then  what  power  did  the  Legislature 
have  to  do  so  in  1860,  its  constitutional  power  and  authority  being  the 
same  then  as  now,  no  greater,  and  the  status  of  the  territory,  as  being 
without  the  limits  of  the  State  of  Texas,  and  forming  no  part  of  her  ter- 
ritory, being  the  same  then  as  now?  By  no  sort  of  reasoning  can  it  be 
shown  that  the  Act  of  1860,  creating  Greer  County  was  constitutional 
then,  if  such  an  act  would  be  unconstitutional  now.  The  power  of  the 
Legislature  to  create  this  territory  into  a  county  of  Texas,  and  to  other- 
wise deal  with  it  as  such  county,  depended  upon  the  fact  of  such  territory 
being  a  part  of  the  State,  and  not  upon  a  claim  that  it  was  such  part, 
no  matter  in  how  much  good  faith  made,  how  long  persisted  in,  nor  how 
universally  believed  in  by  her  citizens.  The  argument  can  not  be  used 
here  that  any  acquiescence  of  the  United  States  in  the  exercise  of  juris- 
diction by  Texas,  or  failure  by  her  to  assert  aggressively  her  own  rights, 
affects  the  status  of  the  territory.  These  matters  were  all  submitted  to 
and  adjudicated  by  the  Supreme  Court. 

If  an  act  of  the  Legislature  now  creating  a  county  out  of  this  terri- 
tory would  be  unconstitutional  because  this  territory  is  not  a  part  of  the 
territory  of  Texas,  such  an  act  in  1860  was  unconstitutional  because  this 
territory  was  not  at  that  date  a  part  of  the  territory  of  Texas.  It  strikes 
us  that  a  bare  statement  of  this  proposition  shows  it  to  be  unanswerable. 

We  shall  assume,  without  citation  of  authority,  that  the  Legislature 
of  the  State  has  never  had,  imder  any  Constitution,  power  to  create  a 
county  out  of  territory  ouside  the  limits  of  the  State,  nor  could  such 
power  have  been  exercised  under  the  Constitution.  It  would  be  inher- 
ently beyond  the  power  of  the  government,  no  matter  how  sought  to  be 
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exercised.  The  act  creating  and  providing  for  the  organization  of  Greer 
County  being  nnconstitutional  and  yoid,  the  patents  issued  for  the  lands 
sued  for  were  void.  These  patents  purport  on  their  face  io  be  issued  by 
virtue  of  the  provisions  of  the  Act  of  April  7,  1883  (Acts  of  1883,  page 
45).  Section  1  of  that  act  provides  that  the  325  leagues  of  land  sur- 
veyed under  the  provisions  of  the  Act  of  March  26,  1881,  for  the  benefit 
of  unorganized  counties,  shall  be  set  apart  and  constitute  a  reservation, 
out  of  which  each  of  the  unorganized  counties  of  this  State,  as  it  may  be 
organized,  shall  be  entitled  to  and  receive  four  leagues  of  school  land. 
Section  2  provides,  ♦  ♦  ♦  '^and  as  each  of  the  unorganized  counties 
in  this  State  shall  be  organized,  such  county  shall  be  entitled  to  the  first 
four  leagues  out  of  the  reservation,**  etc.,  and  provides  further  that  upon 
payment  of  certain  charges  the  Commissioner  of  the  Oeneral  Land  Office 
is  required  to  issue  patent  to  such  county. 

This,  then,  is  the  authority  upon  which  the  commissioner  acted  in  issu- 
ing these  patents.  Clearly  it  did  not  authorize  the  Issuance  of  the 
patents,  unless  Oreer  County  was  at  the  time  an  organized  county  in  this 
State.  The  validity  of  its  organization  (which  was  provided  for  in  the 
act  creating  it)  depends  upon  the  validity  of  its  creation.  It  could  not 
be  legally  organized  unless  it  had  been  legally  created.  So  that  the 
whole  case  of  the  validity  of  the  patents  comes  inevitably  to  rest  upon  the 
validity  of  the  Act  of  1860  creating  Greer  Coimty. 

If  it  can  be  said,  that  up  to  the  time  of  the  decision  of  the  Supreme 
Court  of  the  United  States,  Greer  County  was  such  a  corporation  de  jure 
or  de  facto  as  to  authorize  the  issuance  of  these  patente,  then  it  must 
foUow  that  it  had  at  the  same  time  authority  to  issue  the  bonds  given  to 
Strain  &  Swinburne  for  building  a  jail,  and  that  these  bonds  are  legally 
enforcible  obligations.  Against  whom  could  thiey  be  enforced?  Can  it 
be  said  that  they  could  be  enforced  in  such  case  against  Greer  County, 
Oklahoma  Territor}^?  Indeed,  if  Greer  Coimty,  the  grantee  of  the 
patents,  was  ever  a  legally  created  and  organized  county,  why  is  it  not 
such  today?  Wliat  has  occurred  to  change  its  status  in  this  regard?  It 
is  unnecessary  to  pursue  this  argument  further. 

GAINES,  Chief  Justice. — This  suit  was  brought  by  the  State  of 
Texas  to  recover  of  Greer  County,  in  the  Territory  of  Oklahoma,  and  of 
the  executor,  devisees,  and  heirs  of  William  Cameron,  deceased,  the  four 
leagues  of  land  which  were  patented  to  Greer  County  while  that  county 
was  treated  as  a  part  of  Texas.  The  executors,  devisees,  and  heirs  of 
Cameron  answered  asserting  title  to  10,476  acres  of  the  land  sued  for, 
giving  a  specific  description  thereof,  and  disclaiming  as  to  the 
remainder.  Greer  County,  Oklahoma,  on  the  other  hand,  disclaimed  as 
to  aU  the  land  claimed  by  its  codefendants,  and  claimed  title  to  that  por- 
tion thereof  to  which  they  filed  a  disclaimer.  A  severance  was  granted 
and  the  suit,  as  between  the  State  and  Cameron's  executor,  devisees,  and 
heirs,  resulting  in  a  judgment  in  its  favor.     This  judgment  was  affirmed 
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by  the  Court  of  Civil  Appeals.    The  case  comes  before  us  upon  a  writ  of 
error  sued  out  for  the  purpose  of  reversing  that  judgment. 

We  will  state  briefly  the  facts  which  gave  rise  to  the  controversy: 
Greer  County,  Oklahoma,  is  a  body  of  land  lying  between  the  North  fork 
and  the  South  fork  of  Red  River  and.  the  100th  meridian  of  longitude. 
There  was  a  dispute  between  the  State  and  the  United  States  as  to 
which  fork  of  the  river  was  the  true  boundary  of  the  State — ^the  United 
States  claiming  the  South  fork  and  the  State  the  North  fork  as  such 
boundary.  The  controversy  grew  out  of  the  construction  of  the  treaty 
of  1819  between  the  United  States  and  Spain.  If  the  South  fork  was 
the  Red  River  proper,  then  the  territory  in  question  belonged  to  the 
United  States.  If  the  North  fork  was  the  river  called  for,  then  it  was  a 
part  of  Texas. 

The  State,  ever  since  its  annexation  to  the  United  States,  has  claimed 
the  territory  in  dispute,  and  the  Legislature  as  early  as  1860  asserted  its 
authority  over  it  by  creating  it  a  county,  in  the  name  of  Greer  County. 
It  was  continuously  so  recognized  by  that  body  until,  in  the  year  1895, 
in  a  suit  to  determine  the  question  of  boundary,  instituted  in  the 
Supreme  Court  of  the  United  States,  in  pursuance  of  an  act  of  Congress, 
the  disputed  territory  was  adjudged  to  be  a  part  of  the  United  States, 
and  not  to  belong  to  Texas.  During  all  this  time  the  State  exercised 
all  the  sovereign  powers  of  a  State  of  the  Union  over  the  land  in  dis- 
pute— ^accorded  to  its  inhabitants  the  rights  of  citizenship  in  the  State 
and  subjected  them  to  all  the  burdens  of  the  State  government.  While 
it  was  treated  as  a  part  of  the  State,  it  was  organized  as  a  county ;  sent 
its  representatives  to  the  State  Legislature,  was  incorporated  in  a  con- 
gressional district  of  the  State,  was  placed  in  a  judicial  district,  and  such 
courts  were  established  and  held  therein  as  were  authorized  by  the  Con- 
stitution to  be  held  in  the  several  counties  of  the  State.  In  short,  for  all 
intents  and  purposes,  it  was  recognized,  considered,  and  treated  as  an 
organized  county  of  the  State. 

The  status  of  the  territory,  as  recognized  by  the  lawmaking  powers 
of  the  State,  was  acquiesced  in  by  the  United  States  until  the  act  of  Con- 
gress made  provision  for  the  settlement  of  the  controversy  as  a  judicial 
question,  and  this  status  continued  until  the  suit  was  decided  against 
the  State  and  the  territory  thereby  made  fully  subject  to  the  sovereignty 
of  the  General  Government. 

In  1883  a  law  was  passed  by  the  Legislature  which  granted  four 
leagues  of  land,  for  school  purposes,  to  such  of  the  counties  of  the  State 
as  had  not  secured  a  similar  grant  under  previous  laws ;  and  it  was  made 
the  duty  of  the  Commissioner  of  the  General  Land  OflSce  to  issue  oer- 
tiflcates  therefor  to  be  located  upon  any  part  of  the  public  domain  not 
otherwise  appropriated.  A  certificate  was  issued  to  Greer  County  under 
this  act  and  was  located  upon  the  lands  in  controversy  in  this  suit  In 
pursuance  of  such  location  a  patent  was  issued  to  the  county.  Under 
the  authority  conferred  upon  the  commissioners  court  of  the  county  by 
the  general  laws  of  the  State,  the  county  sold,  and  on  January  12,  1888, 
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the  coimty  judge  conveyed  so  much  of  the  lands  so  located  as  is  claimed 
by  the  plaintiffs  in  this  suit,  to  Strain  &  Swinburne,  who  in  turn,  on  the 
17th  day  of  the  same  month,  sold  and  conveyed  the  same  to  William 
Cameron. 

Now  it  is  claimed  in  behalf  of  the  State  that  since  it  was  adjudicated 
in  the  Supreme  Court  of  the  United  States  that  the  territory  in  con- 
troversy was  never  a  part  of  Texas,  it  was  never  a  coimty  of  Texas,  and 
that  therefore  no  authority  existed  for  issuing  the  certificate  for  the  four? 
leagues  of  land  under  the  Act  of  1883.  It  is  clear  that  when  the  suit 
was  determined  against  the  State,  Greer  County  ceased  to  be  a  county  of 
the  State  of  Texas,  either  de  facto  or  de  jure. 

But  from  the  fact  that  it  was  adjudged  that  the  territory  was  not 
included  within  the  boundaries  of  the  State  of  Texas,  and  that  it  was 
never  rightfully  subjected  to  the  political  authority  of  the  State  and 
made  a  county  thereof,  it  does  not  follow  that  the  legislation  of  the 
State,  in  reference  to  the  de  facto  county,  and  the  acts  of  its  oflScers  in 
pursuance  of  the  authority  conferred  by  such  legislation,  are  of  no  effect. 
In  the  case  of  Harold  v.  Arrington,  64  Texas,  233,  it  was  sought  to 
restrain  the  collection  of  taxes  assessed  in  the  year  1882,  upon  certain 
horses  and  cattle  then  in  Greer  County,  and  among  the  grounds  urged  in 
support  of  the  injunction  was,  that  the  coimty  was  not  a  part  of  the 
State.  In  disposing  of  the  question,  this  court  said :  ^^Whether  or  not 
Greer  Coimty  is  a  part  of  the  State  of  Texas  depends  upon  where  the 
northern  boundary  line  of  our  State,  dividing  it  from  the  Indian  Terri- 
tory, should  be  located.  This  is  a  question  to  be  settled  by  the  political 
and  not  the  judicial  department  of  our  State  government.  It  is  judici- 
ally known  to  us  that  the  political  authority  has  always  claimed  the 
territory  composing  Greer  County  as  part  of  the  domain  of  our  State, 
and  has  exercised  acts  of  control  over  it;  such  as  organizing  it  into  a 
coimty  and  attaching  it  to  another  of  our  counties  for  judicial  purposes, 
etc.  We  can  not  undertake  to  limit  the  jurisdiction  thus  recognized 
and  asserted  by  the  political  department,  and  until  that  department 
ceases  to  exercise  such  authority,  we  must  treat  this  coimty  as  subject  to 
the  jurisdiction  of  the  State  of  Texas.''  Citing  Bedel  v.  Loomis,  11  N. 
H.,  16;  State  v.  Dunwell,  3  R.  I.,  127;  Guadalupe  Co.  v.  Wilson  Co.,  sa 
Texas,  228;  Foster  v.  Neilson,  2  Pet.,  254;  United  States  v.  Arredondo,. 
6  Pet.,  691. 

We  are  of  opinion  that  if  the  action  of  the  Legislature  in  treating  the 
territory  in  question  as  part  of  the  State  was  conclusive  upon  its  courts 
then,  it  is  equally  conclusive  now ;  and  that  the  legislative  determination 
of  boundary  setties  the  matter  for  the  courts  whenever  the  controversy 
arises.  If  after  Greer  County  was  organized  it  had  applied  to  the  Com- 
missioner of  the  General  Land  OflBce  for  the  certificates  authorized  by 
the  Act  of  1883,  and  if  he  had  refused  to  issue  them,  or  if  after  the  lands 
had  been  surveyed  and  the  certificates  and  the  field  notes  returned  to  the 
General  Land  Office  he  had  refused  to  issue  the  patent,  a  suit  had  been 
brought  to  compel  the  performance  of  his  duty,  and  he  had  urged  as  his. 
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only  defense  that  Greer  County  was  not  a  part  of  the  State  of  Texas,  the 
answer  of  the  court  would  have  been  as  it  was  in  Harrold  v.  ArTington, 
fiupra,  that  the  question-  was  one  solely  for  the  political  department  of 
the  State  government;  that  is  to  say,  for  the  State  Legislature,  and  that 
its  determination  was  conclusive  upon  the  courts  of  the  State.  Clearly 
then,  when  the  lands  were  located  and  surveyed  for  Greer  Coimty,  and 
when  the  patents  issued,  it  had  the  capacity  to  take,  and  we  think  it 
equally  clear  that  having  the  capacity  to  take,  it  had,  so  long  as  the  Ijeg- 
islature  recognized  it  as  a  coimty  of  the  State,  the  power  to  convey.  The 
courts,  at  the  time  the  territory  was  treated  as  a  county  of  the  State, 
being  bound  by  the  action  of  the  Legislature,  it  seems  to  us  that  the 
courts  are  in  like  manner  bound  now  as  to  all  transactions  which  have 
resulted  as  a  consequence  of  that  action. 

Unless  it  can  be  held  that  the  plaintifb  in  error  are  affected  by  a  judg- 
ment to  which  neither  they  were  parties  nor  William  Cameron,  under 
whom  they  claim,  was  a  party,  their  rights  are  the  same  after  that  judg- 
ment as  tiiey  were  before  it  was  rendered.  The  only  use  that  the  State 
in  this  action  can  make  of  the  judgment  in  favor  of  the  United  States 
against  it,  is  to  offer  such  judgment  as  evidence  to  show  that  the  terri- 
tory known  as  Greer  County  never  was  a  part  of  the  domain  of  Texas. 
.  The  objection  to  the  evidence  is  that  the  Legislature  of  the  State  deter- 
mined that  it  was  a  county  of  the  State,  and  that  such  determination 
precludes  any  inquiry  into  the  matter  by  the  courts. 

The  title  of  plaintifib  in  error  is  not  different  from  what  it  would  have 
been  had  Greer  County  been  indisputably  a  part  of  the  State  from  its 
annexation  until  1895,  and  had  it  at  the  latter  date  been  ceded  to  the 
United  States. 

The  four  leagues  of  land  having  been  conveyed  to  Greer  County  in 
trust,  for  the  benefit  of  the  public  schools  within  the  county,  as  a  county 
of  the  State,  and  the  county  having  ceased  to  be  a  coimty  of  the 
State,  whether  its  successor,  Greer  County  in  the  Territory  of  Oklahoma, 
can  hold  such  of  the  lands  as  are  not  conveyed,  is  a  different  question. 
It  is  not  before  us  in  this  case. 

For  the  reasons  given,  we  are  of  the  opinion  that  the  plaintifb  in  error 
have  title  to  the  lands  in  controversy,  and  therefore  the  judgment  of  the 
District  Court  and  that  of  the  Court  of  Civil  Appeals  is  reversed  and 
judgment  is  here  rendered  in  their  favor. 

Reversed  and  rendered. 
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J.  D.  Lasatbb  et  al.  y.  Rakdall  Waits. 

No.  1117.    Decided  June  2«  1902. 

Teniie— Trespass— Action  on  Sheriff's  Bond. 

Sureties  upon  a  sheriff's  bond  are  entitled  to  be  sued  in  the  county  of  their 
residence,  though  the  action  on  the  bond  is  for  damages  from  a  trespass  to 
plaintiff's  person  committed  by  the  sheriff  or  his  deputy,  not  joined  as  defend- 
ants, and  is  brought  in  the  county  where  the  trespass  was  committed.  (Pp. 
^54-566.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Second  District,  in  an  ap- 
peal from  Comanche  Connty. 

Waits  sued  Lasater  and  others  and  recovered  judgment,  from  which 
defendants  appealed,  and  on  its  affirmance  they  obtained  writ  of  error. 

Craddoch  £  Looney,  Neyland  £  Neyland,  J.  H.  McMillan,  and  Wynne 
&  McCarty,  for  plaintiff  in  error. — This  action  being  ex  contractu,  based 
upon  the  official  bond  of  John  C.  O'Neal,  as  sheriff  of  Hunt  County, 
Texas,  which  by  its  terms  did  not  obligate  appellants  to  perform  an  ob- 
ligation in  any  particular  coimty,  and  all  the  defendants  being  residents 
of  Hunt  County,  they  were  not  suable  in  the  District  Court  of  Comanche 
County,  over  their  objections,  for  the  negligence  or  wrongful  acts  of 
Keith,  the  deputy  sheriff  of  Hunt  Coimty,  in  transporting  plaintiff  from 
Proctor,  in  Comanche  County,  to  Coleman,  in  Coleman  Coimty.  Sayles' 
Stats.,  art.  1194;  44  S.  W.  Rep.,  537;  48  S.  W.  Rep.,  5;  58  Texas,  332. 

The  acts  of  Keith,  deputy  sheriff  of  Hunt  County,  in  negligently  re- 
moving plaintiff  from  Proctor,  Comanche  County,  to  Coleman,  in  Cole- 
man County,  whereby  he  was  injured,  were  not  the  acts  of  appellant,  or 
either  of  them,  and  would  not  give  the  District  Court  of  Comanche 
County  jurisdiction  over  appellants  in  a  suit  against  them  as  sureties  on 
the  official  bond  of  the  sheriff  of  Hunt  Coimty. 

J.  H.  Ooodaon,  for  defendant  in  error. — A  ^^espass*'  within  the  mean- 
ing of  subdivision  9,  article  1194,  Batts'  Annotated  Civil  Statutes,  is  any 
affirmative,  wrongful,  imlawful  act,  which  results  either  directly  or  in- 
directly to  the  injury  of  another,  either  in  his  person  or  his  property, 
and  for  which  a  civil  action  in  damages  will  lie.  Ricker  v.  Shoemaker, 
«1  Texas,  25 ;  Hill  v.  Kimball,  76  Texas,  2i6 ;  Conner  v.  Saunders,  81 
Texas,  636;  Conner  v.  Sanders,  9  Texas  Civ.  App.,  56;  Austin  v. 
Cameron,  83  Texas,  353. 

It  is  the  subject  matter  of  the  suit  that  confers  jurisdiction  in  the 
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comity  of  the  trespass^  and  this  without  reference  to  the  circumstances 
or  manner  of  liability,  imder  subdivision  9,  article  1194;  and  as  the 
oflScer  committed  the  trespass  in  Comanche  County,  and  the  plaintiffs  in 
error  are  liable  for  such  trespass,  the  fact  that  their  liability  arises  by 
reason  of  their  suretyship  does  not  change  the  fact  that  the  foundation 
of  the  suit  as  to  them  is  a  trespass,  and  being  so,  the  venue  was  properly 
laid  in  Comanche  County.  Batts'  Stats.,  art.  1194,  subdiv.  9,  and  au- 
thorities cited  under  first  proposition. 

It  is  respectfully  urged  that  subdivision  9,  above,  was  intended  to 
confer  jurisdiction  by  reason  alone  of  the  subject  matter  of  the  suit, 
without  reference  to  the  manner  in  which  any  defendant  liable  for  the 
trespass  became  liable.  It  is  believed  that  if  the  statute  had  intended 
to  mean  that  jurisdiction  only  attached  to  those  who  committed  the 
trespass  or  aided  and  encouraged  its  commission,  or  who  were  bound 
therefor  on  the  principle  of  principal  and  agent,  that  it  would  have  so 
stated.  The  terms  employed  are  general  and  seem  to  have  been  intended 
to  give  a  right  of  action  in  the  county  where  the  trespass  was  committed^ 
by  reason  of  the  fact  that  the  foundation  of  the  cause  of  action  grew  out 
of  a  trespass  committed  in  the  county. 

WILLIAMS,  AssooiATB  Justice. — ^The  judgment  from  which  this 
writ  of  error  is  prosecuted  was  recovered  by  the  defendant  in  error 
against  the  plaintifib  in  error,  as  sureties  upon  the  ofiBcial  bond  of  J.  C. 
O'Neal,  sheriff  of  Hunt  County.  The  suit  was  brought  in  Comanche 
County,  and  is  based  upon  what  is  claimed  to  have  been  a  trespass  com- 
mitted in  that  county  upon  the  person  of  defendant  in  error  by  one 
Keith,  a  deputy  of  O'Neal,  who  had  defendant  in  ehror  in  his  lawful 
custody,  conveying  him,  as  an  attached  witness  in  a  felony  case,  to  Cole- 
man County.  The  plaintiffs  in  error  all  resided  in  Hunt  County,  and 
neither  the  sheriff  nor  his  deputy  was  sued.  These  facts  appeared  upon 
the  face  of  the  petition,  and  plaintiffs  in  error,  by  special  exceptions,  as 
well  as  by  plea,  asserted  their  privilege  of  being  sued  in  the  county  of 
their  residence.  The  exceptions  and  plea  were  overruled  and  plaintiff 
recovered  judgment  which,  on  appeal,  was  aflBrmed  by  the  Court  of  Civil 
Appeals. 

We  are  of  the  opinion  that  the  exceptions  and  plea  were  well  taken  and 
should  have  been  sustained.  It  will  be  assumed  for  the  purposes  of  this 
case  that  the  acts  of  Keith  constituted  a  trespass  for  which  he  might 
have  been  sued  in  the  county  where  it  was  committed,  and  that  the 
sureties  on  the  sheriff's  bond  would  be  liable  upon  it  for  the  damages 
suffered  by  the  injured  party;  but  we  do  not  agree  to  the  proposition 
that  plaintiffs  in  error,  who  were  in  no  way  participants  in  the  trespass,, 
could  be  sued  in  the  county  of  the  trespass  to  enforce  their  contractual 
liability  without  joining  a  party  guilty  of  the  trespass.  Whether  they 
could  have  been  sued  in  that  county  along  with  the  trespasser  is  a  ques- 
tion not  involved. 

The  rule  declared  by  the  statute  is  that  an  inhabitant  of  this  State 
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shall  not  be  ened  out  of  the  county  of  his  domicile^  except  in  specified 
cases.    The  ninth  exception  is : 

**9.  Where  the  foundation  of  the  suit  is  some  crime,  or  offense,  or 
trespass,  for  which  a  civil  action  in  damages  may  lie,  in  which  case  the 
suit  may  be  brought  in  the  county  where  the  crime  or  offense  or  trespass 
was  committed,  or  in  the  county  where  the  defendant  has  his  domicile/' 

It  is  to  be  remembered  that  this  is  an  exception  to  a  general  rule,  and 
must  be  construed  as  such.  The  rule  of  construction  which  has  always 
been  applied  in  this  State,  is  that  a  plaintiff,  basing  his  action  upon  one 
of  the  exceptions,  must  bring  his  case  clearly  within  it.  The  defendant 
is  not  to  be  denied  the  privilege  of  being  sued  where  he  resides  upon  a 
strained  or  doubtful  construction  of  the  exceptional  provision.  The  con- 
tention here  is  that  the  statute  "intended  to  confer  jurisdiction  by  reason 
alone  of  the  subject  matter  of  the  suit,  without  reference  to  the  manner 
in  which  any  defendant  liable  for  the  trespass  became  liable.^'  We  think 
the  plain  and  natural  meaning  of  the  statute  is  that  the  parties  guilty  of 
the  trespass  may  be  sued  out  of  the  county  of  their  residence  and  in 
that  where  the  trespass  occurred.  The  alternative  provision  that  the  suit 
may  be  brought  in  the  county  of  the  residence  of  the  "defendant*^  indi- 
cates this.  It  shows  that  the  Legislature  had  in  mind  only  one  defendant 
who  must  necessarily  be  the  trespasser.  This  would  include  every  tres- 
passer, as  each  would  come  under  the  express  provision.  But  when  we 
attempt  to  include  in  the  exception  other  defendants  who  are  not  tres- 
passers, we  add  something  to  the  provision,  which  can  not  be  done  with- 
out violating  the  general  rule. 

In  actions  against  the  trespassers,  the  foundation,  and  the  whole 
foundation,  of  the  action  is  the  trespass,  and  the  case  comes  wholly 
within  the  exception;  but  in  suits  like  this,  while  the  trespass  is  an  es- 
sential element,  the  liability  of  the  defendants  arises  from  their  contract, 
and  it  is  upon  that  the  action  is  really  foimded.  The  language  of  the 
statute  is  not  broad  enough  to  clearly  embrace  such  a  case,  and  it  can  not 
be  extended  by  construction. 

We  are  not  aware  that  the  precise  question  has  been  decided  by  this 
court  It  was  noticed  and  a  grave  doubt  as  to  the  correctness  of  the 
same  contention  as  that  of  defendant  in  error  was  expressed  in  McRea  v. 
Mc Williams,  58  Texas,  328 ;  but  the  decision  turned  upon  another  point. 
It  was  not  involved  in  the  case  of  Conner  v.  Sanders,  9  Texas  Civil  Ap- 
peals, 66,  in  which  a  writ  of  error  was  refused  by  this  court.  That  case 
merely  decided  that  a  master  or  principal  could  be  sued  for  a  trespass 
committed  by  his  servant  or  agent,  within  the  scope  of  his  employment, 
in  the  ooim^  where  such  trespass  occurred.  The  master  or  principal 
was  in  law  a  trespasser  as  fully  as  the  representative  by  whom  he  did 
the  wrong.  In  no  sense  are  the  deputies  of  a  sheriff  agents  or  servants 
of  the  sureties  on  the  official  bond^,  and  the  latter  are  not  participants 
in  trespasses  committed  by  those  officers  merely  because  they  are  sureties. 
Such  liabilities  as  result  to  them  flow  purely  from  the  conditions  of  the 
bond. 
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While  the  decisions  heretofore  made  do  not  quite  reach  this  question, 
the  reasoning  in  those  construing  other  exceptions  in  the  venue  statute 
lead  to  the  view  which  we  have  stated.  Behrens  Drug  Co.  v.  Hamilton  & 
McCarty,  92  Texas,  284 ;  Lindheim  &  Bro.  v.  Muschamp,  72  Texas,  35 ; 
Cohen  v.  Munson,  59  Texas,  236. 

The  judgments  of  the  Court  of  Civil  Appeals  and  of  the  District 
Court  are  reversed  and  the  cause  dismissed. 

Reversed  and  dismissed. 


W.  P.  KiDD  V.  Anson  Rainby,  Chief  Justice,  et  al. 

Motion  No.  967.    Decided  June  2,  1902. 

1.— Certifying  Qnestion— Final  Jnriadiction. 

A  court  of  civil  appeals  is  not  required,  under  article  1040,  Revised  Statutes, 
to  certify  to  the  Supreme  Court  for  decision  a  ruling  from  which  one  of  its 
judges  dissented*  where  the  case  is  one  in  which  its  judgment  is  made  final 
by  article  990.     (P.  558.) 

It— Same— Conflicting  Dedsione— Local  Option  Law. 

The  ruling  of  the  Court  of  Civil  Appeals  in  Kidd  v.  Truett,  that  an  election 
on  prohibiting  the  sale  of  liquors  could  not  be  held  in  a  school  district  lying 
partly  in  a  justice  precinct  in  which  prohibition  had  already  been  adopted,  does 
not  present  such  conflict  with  the  previous  decisions  in  State  v.  Harvey  and 
Adams  v.  Kelly  as  to  require  certifying  the  question  to  the  Supreme  Court  under 
the  Act  of  May  9,  1899  (Twenty-sixth  Legislature,  chapter  98,  page  70).  (Pp. 
558,  559.) 

Motion  for  leave  to  file  petition  for  mandamus  requiring  a  court  of 
ijivil  appeals  to  certify  a  question  to  the  Supreme  Court. 

Smith,  Templeton  &  Tolberi,  for  petitioner. — In  this  case  the  Court 
of  Civil  Appeals  in  effect  holds  that  the  right  of  the  people  to  hold  a 
prohibition  election  in  a  school  district  is  absolute,  sovereign.  In 
Adams  v.  Kelly,  44  Southwestern  Reporter,  630,  in  a  case  where  it  was 
sought  to  hold  an  election  in^a  city  within  a  county  in  which  prohibition 
prevails,  the  Court  of  Civil  Appeals  for  the  Second  District  in  discussing 
the  provisions  of  article  3384  say:  "The  clause  of  this  amendment  so 
much  relied  on,  to  wit,  'provided,  that  where  a  school  district,  city  or 
town,  may  be  composed  in  part  of  two  or  more  subdivisions  of  the 
county,  named  hereinbefore,  the  right  to  order  and  hold  an  election  in 
«uch  school  district,  city  or  town,  shall  not  be  denied,'  does  not  even 
purport  in  terms  to  confer  on  cities  or  towns  any  new  right,  but  only  to 
reserve  and  guard  an  existing  one,  which  was  never  absolute,  but  only  a 
conditional  or  qualified  right.  It  was  the  right  to  order  and  hold  an 
election  in  a  city  or  town,  as  provided  in  the  general  local  option  law, 
which  the  amendment,  providing  for  the  first  time  for  a  local  option  elec- 
tion in  two  or  more  political  subdivisions  of  a  county,  declares  shall 
not  be  hereby  denied,  and  not  the  right  to  hold  such  an  election  with- 
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out  reference  to  local  option  law  already  in  force  throughout  the  county 
in  which  is  situated  such  city  or  town/^ 

In  this  case  the  reason  given  for  the  holding  that  the  election  in  school 
district  No.  64  is  void,  is  that  *T)y  article  3384,  Revised  Statutes,  the 
people  of  a  school  district  are  given  the  right  to  prohibit  the  sale  of 
intoxicating  liquor  in  such  district.''  So  much  of  ariiicle  3384,  Revised 
Statutes,  as  confers  any  right  on  the  people  of  a  school  district  was  en- 
acted in  1893  (Acts  1893,  page  48)  and  in  1897  (Acts  1897,  page  235). 
The  local  option  law  adopted  in  justice  precinct  No.  3,  Grayson  County, 
was  adopted  and  went  into  effect  February  1,  1892.  These  amendment? 
are  applied  to  a  local  option  law  adopted  before  they  were  enacted.  In 
Adams  v.  KeUey,  44  Southwestern  Reporter,  531,  Justice  Stephens  says  r 
''As,  under  the  Constitution,  such  law  can  only  be  enacted  by  such  quali- 
fied voters,  so  it  can  only  be  repealed  by  them.  The  power  to  enact,  and 
hence  to  repeal,  such  laws  has  thus  been  taken  from  the  Legislature  and 
conferred  on  the  qualified  voters  of  the  locality  to  be  affected.  Inasmuch,, 
then,  as  this  local  law  has,  by  a  majority  vote,  been  adopted  by  the  quali- 
fied voters  of  Johnson  County,  and  had  not  been  abolished  when  the 
amendment  of  1897  went  into  effect,  it  seems  plain  that  nothing  in  that 
amendment  could,  either  directly  or  indirectly,  repeal  or  modify  such 
existing  law.*' 

We  submit  that  the  decisions  of  the  Court  of  Civil  Appeals  of  the- 
Second  District  are  in  conflict  with  the  one  in  this  case.  In  this  case- 
this  court  is  without  jurisdiction  to  grant  a  writ  of  error;  and  it  waa 
the  duty  of  the  Court  of  Civil  Appeals  of  the  Fifth  District  to  certify 
to  this  court  the  question  involved  in  the  validity  of  said  election. 

GAINES,  Chief  Justice. — ^This  is  a  motion  for  leave  to  file  a  peti- 
tion for  a  writ  of  mandamus  to  compel  the  justices  of  the  Court  of  Civil 
Appeals  for  the  Fifth  Supreme  Judicial  District  to  certify  to  this  court 
for  its  determination  a  certain  question  which  arose  and  was  decided 
in  that  court  in  the  case  of  W.  P.  Kidd  v.  J.  H.  Truett,  county  attorney. 
That  suit  was  brought  under  the  statute  which  provided  a  special  pro- 
cedure to  contest  elections.  The  election  in  controversy  was  one  which 
was  held  under  the  local  option  law  to  determine  whether  intoxicating 
liquors  should  be  sold  in  a  certain  school  district.  The  school  district 
lay  partly  in  one  justice  precinct  and  partly  in  another ;  in  one  of  which 
an  election  was  held  under  the  local  option  law,  and  the  election  had 
resulted  in  prohibition.  In  the  proceedings  for  the  contest  of  the  elec- 
tion in  the  school  district,  its  validity  was  assailed  upon  the  ground  that 
the  statute  did  not  authorize  an  election  in  any  district,  when  in  a  part 
of  such  district  the  sale  of  intoxicating  liquors  was  already  prohibited. 

As  appears  from  the  petition  for  writ  of  mandamus,  the  District  Court 
held  that  the  election  in  the  school  district  was  void,  but  that  the  law  did 
not  authorize  a  contest  of  the  election  upon  that  ground,  and  gave  judg- 
ment for  the  contestee.  On  appeal,  the  Court  of  Civil  Appeals  held  that 
the  statute  authorized  the  proceedings  to  contest;  but,  on  the  other  hand,. 
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determined  that  the  election  was  valid  and  aflBrmed  the  judgment  on 
that  ground.  Upon  the  proposition  that  the  election  was  valid,  one  of 
the  justices  of  the  Court  of  Civil  Appeals  dissented.  The  appellant,  the 
relator  in  this  suit,  moved  the  Court  of  Civil  Appeals,  in  writing,  to  cer- 
tify the  question  of  the  validity  of  the  election  to  this  court,  first,  upon 
the  groimd  of  the  dissent;  and  second,  for  the  reason,  as  alleged^ 
that  the  decision  of  the  Court  of  Civil  Appeals  was  in  conflict  with  the 
decisions  of  another  Court  of  Civil  Appeals. 

1.  Was  it  the  duty  of  the  Court  of  Civil  Appeals  to  certify  the  ques- 
tion by  reason  of  the  dissent?  Article  1040  of  the  Bevised  Statutes  pro- 
vides that,  **When  any  one  of  said  courts  of  civil  appeals  shall  in  any 
cause  or  proceeding  render  a  decision  in  which  any  one  of  the  judges 
therein  shall  dissent  as  to  any  conclusion  of  law  material  to  the  decision 
of  the  case,  said  judge  shall  enter  the  grounds  of  his  dissent  of  record, 
and  the  said  Court  of  Civil  Appeals  shall,  upon  motion  of  the  party  to 
the  cause,  or  on  its  own  motion,  certify  the  point  or  points  of  dissent  to 
the  Supreme  Court."  This  article  was  construed  in  Herf  v.  James,  86 
Texas,  230,  and  it  was  then  held  that  it  did  not  apply  to  a  case  in  which 
the  Court  of  Civil  Appeals,  under  article  996  of  the  Bevised  Statutes, 
were  given  final  and  conclusive  jurisdiction.  The  case  we  are  here  con- 
sidering was  a  case  of  a  contested  election,  and  the  article  last  mentioned 
makes  the  decision  of  the  Court  of  Civil  Appeals  final  in  ^^all  cases  of 
contested  elections  of  every  character  other  than  for  State  officers,  except 
when  the  validity  of  the  statute  is  attacked  by  the  decision."  The  elec- 
tion in  question  was  not  for  a  State  officer,  and  the  validity  of  no  statute 
is  attacked  by  the  decision  of  the  Court  of  Civil  Appeals.  Therefore  the 
jurisdiction  of  that  court  was  final,  and  under  the  authority  of  Herf  v. 
James,  supra,  the  Court  of  Civil  Appeals  were  not  bound  to  certify  the 
question  upon  which  there  was  a  dissent  from  the  opinion  of  the  ma- 
jority. 

2.  The  Act  of  May  9,  1899,  makes  it  the  duty  of  the  Court  of  Civil 
Appeals  to  certify  a  question  when  their  decision  thereon  conflicts  with 
that  of  another  Court  of  Civil  Appeals  upon  the  same  question.  Laws 
1899,  page  170.  Does  the  petition  for  a  writ  in  this  case  show  such  a 
conflict?  The  cases  relied  upon  by  the  relator  are  State  v.  Harvey,  33 
Southwestern  Reporter,  885,  and  Adams  v.  Kelley,  44  Southwestern 
Eeporter,  530.  Both  decisions  were  by  the  Court  of  Civil  Appeals  for 
the  Second  Supreme  Judicial  District.  In  the  former  it  was  held,  that 
where  an  election  had  been  held  in  the  entire  county,  and  as  a  result 
thereof  prohibition  had  been  adopted,  another  election  in  a  precinct  of 
the  county,  while  prohibition  was  still  in  force  in  the  entire  county,  was 
invalid.  In  the  latter  the  ruling  was  in  principle  the  same.  There  it 
was  held  that  after  an  election  under  the  local  option  law  held  for  a 
county  had  resulted  in  favor  of  prohibition,  the  conmussioners  court 
could  not  be  compelled  to  order  an  election  for  a  city  in  the  coimty, 
although   the   result  of  the   county  election  ■  had  not  been  declared. 
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Clearly  the  decisions  in  these  two  cases,  and  the  decision  of  the  Court  of 
Civil  Appeals  for  the  Fifth  District,  were  upon  very  different  ques- 
tions. Because  a  local  option  election  can  not  be  held  in  a  subdivision 
of  a  large  territory  in  which  prohibition  already  exists,  is  no  conclusive 
argument  against  the  validity  of  such  an  election  in  a  certain  district 
in  a  part  of  which  only  the  sale  of  intoxicating  liquors  is  already  prohib- 
ited. Where  the  decision  in  a  case  is  not  necessarily  conclusive  of  the 
decision  in  another,  there  can  be  no  conflict. 

Being  clearly  of  the  opinion  that  the  relator  is  not  entitled  to  the  writ 
of  mandamus  prayed  for,  the  motion  for  leave  to  file  the  petition  is 
denied.     Herf  v.  James^  supra. 

Motion  denied. 


J.  E.  Kbtneb  v.  Charles  Booan,  Commissioner,  and 
C.  C.  Slaughter. 

No.  1106.    Decided  June  9,  1902. 

l^-8chool  Land— Sale— Lease. 

Article  7,  section  4,  of  the  Constitution  has  been  treated  by  the  courts  and 
the  Legislature  as  a  mandate  requiring  the  sale  of  school  lands;  the  controlling* 
purpose  to  promote  sales  as  fast  as  practicable  is  one  of  the  most  obvious  and 
prominent  features  of  the  various  statutes  for  the  sale  and  lease  of  such  lands. 
(P.  661.) 
S. — Same — Cancellation— Renewing  Lease  During  Term. 

The  lease  law  of  1895  (Acts  Twenty-fourth  Legislature,  pages  63-67)  did 
not  empower  the  Commissioner  to  cancel  an  existing  lease  save  for  nonpayment 
of  rent,  nor  to  execute  a  new  lease  for  lands  already  under  lease;  nor  can  such 
power  be  implied  from  that  expressly  given,  it  being  inconsistent  with  the  pur- 
pose of  the  law  and  with  its  express  provisions,  by  which  leased  lands  were  to 
be  periodically  freed  from  that  impediment  to  their  sale  and  brought  within 
the  reach  of  settlers  desiring  to  purchase.     (Pp.  561-563.) 

3. — Same — Authority  of  Commissionex. 

The  authority  given  the  Ommissioner  by  section  2  of  the  Act  of  1895 
(Laws  Twenty-fourth  Legislature,  pages  63-67,  Revised  Statutes,  article  4218c) 
to  carry  into  effect  the  provisions  of  the  act,  with  full  charge  and  discretion  of 
all  matters  pertaining  to  the  sale  and  lease  of  said  lands,  is  subject  to  the 
restrictions  imposed  by  the  provisions  of  that  act,  which  impliedly  forbid  his 
renewing  a  lease  before  the  expiration  of  its  term      (P.  563.) 

4. — Renewal  of  Lease  Before  Expiration. 

The  action  of  the  Commissioner  in  canceling,  during  its  term,  a  lease  of 
school  lands  and  issuing  to  the  lessee  a  new  lease  for  that  and  other  lands,  for 
the  term  of  ten  years  from  such  reletting,  was  unauthorized;  and  the  existence 
of  such  lease  did  not  justify  the  Ck>mmissioner,  after  the  term  of  the  first  lease 
had  expired,  in  refusing  the  application,  of  one  complying  with  the  law,  to 
purchase  a  part  of  the  leased  land  as  an  actual  settler.     (Pp.  560-565.) 

5.— Lease— Ratification. 

The  State  is  no  more  bound  by  the  acts  of  its  officers  in  recognizing 
an  unauthorissed  contract  than  in  making  it;  so  a  renewal  of  a  lease  of  school 
land  during  the  term  of  the  first  lease  did  not  become  valid  by  the  acts  of  the 
Commissioner  in  recognizing  or  the  Treasurer  in  accepting  rent  under  it  after  the 
first  term  had  expired.     (P.  564.) 
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6. — Same — New  Lease. 

The  recognition  of  a  lease  of  school  land,  invalid  because  made  during  the 
term  of  a  previous  lease,  by  the  Commissioner  and  the  lessee  after  the  expiration 
of  the  first  term,  did  not  have  the  effect  of  making  a  new  lease  from  the  time  it 
could  have  been  lawfully  made,  for  the  land  could  not  thus  have  been  placed 
on  sale  at  the  expiration  of  the  lease  as  the  law  required.     (P.  564.) 

7.— Lease— Validation. 

The  provisions  of  the  Act  of  1901  in  regard  to  school  land  theretofore  leased 
(Acts,  1901,  page  295,  section  4)  were  to  make  clear  what  leased  land  should  and 
what  should  not  be  subject  to  sale;  they  refer  to  valid  leases  only,  and  were 
not  intended  to  validate  unauthorised  leases.     (Pp.  564,  565.) 

Original  application  by  Ketner  for  writ  of  mandamus  to  Bogan^  a& 
Commissioner  of  the  General  Land  OflBce,  Slaughter  being  joined  as  re- 
spondent. 

Aahby  8.  James,  E.  H.  Yeiser,  and  C.  R.  Kinchen,  for  relator. — 
Beall  &  Beall  and  TF.  M.  Walton,  on  behalf  of  parties  similariy  inter- 
ested^ also  filed  briefs  and  arguments  for  relator^  by  permission. 

C.  K,  Bell,  Attorney-General,  and  T.  S.  Reese,  Assistant,  for  re- 
spondent Hogan.  0.  0.  Wright,  for  respondent  Slaughter.  Matlock, 
Miller  £  Dycus  also  filed  briefs  and  arguments  for  respondents,  by  per- 
mission, on  behalf  of  clients  similarly  interested. 

WILLIAMS,  Associate  Justice. — The  relator  instituted  this  pro- 
ceeding in  this  court  to  compel  respondent,  by  mandamus,  to  accept  his 
application  for  the  purchase  of  two  sections  of  school  land  in  Lynn 
County,  and  to  do  the  other  ministerial  acts  provided  by  law  essential 
to  the  completion  of  his  contract  with  the  State.  Slaughter  is  joined 
as  the  holder  of  a  lease  of  the  land  from  the  State,  the  existence  of  which 
constitutes  the  reason  for  respondent's  refusal  to  recognize  relator's 
application.  The  question  is  as  to  the  validity  of  this  lease,  since,  if  it 
is  operative,  it  is  a  bar  to  relator's  application.  The  facts  out  of  which 
the  question  arises  are  these:  The  land  in  question,  along  with  other 
sections,  was  regularly  leased  to  one  Stith  for  the  term  of  five  years  from 
September  4,  1895.  Through  assignments.  Slaughter,  in  1897,  became 
the  owner  of  this  lease  and  continued  such  until  April,  1900.  Besides 
this  lease,  he  was  the  owner  of  many  others  for  different  periods,  to 
expire  at  different  times,  for  various  quantities  of  land,  aggregating 
several  himdred  thousand  acres.  In  his  inclosures  school  lands  not  cov- 
ered by  his  leases  were  included,  and  a  claim  for  rent  thereof  was  made 
by  the  oflBcers  of  the  State  and  paid  by  him ;  and  an  agreement  was  then 
made  between  him  and  the  Commissioner  that  he  would  lease  all  of  the 
land  inclosed ;  that  his  existing  leases  would  be  canceled,  and  a  new  lease 
of  all  of  such  lands,  those  before  leased  as  well  as  those  inclosed  but  not 
leased,  for  ten  years  from  that  date  should  be  executed.  This  was  done 
and  Slaughter  has  since  held  the  lands  under  this  consolidated  lease, 
paying  the   rent   and  otherwise   complying   with   its   terms.     Belator, 
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claiming  that  the  cancellation  of  the  Stith  lease  before  its  expiration  and 
the  reletting  were  unauthorized^  and  that^  after  the  date  fixed  for  the 
termination  of  the  first  lease,  the  land  became  subject  to  sale  notwith- 
standing the  lease  to  Slaughter,  settled  upon  and  made  application  to 
purchase  the  sections  in  question,  in  March,  1902,  and  took  all  steps 
required  by  law  to  perfect  his  right,  but  his  application  was  rejected  by 
respondent  for  the  reason  stated. 

The  statutes  regulating  sales  and  leases  of  school  lands,  beginning  in 
1887  and  including  those  of  1895  and  1897, — ^the  last  two  of  which  con- 
trol this  case,  were  passed  in  obedience  to  the  command  of  the  Consti- 
tution that  such  lands  ^^shall  be  sold  under  such  regulations,  at  such 
times,  and  on  such  terms  as  may  be  prescribed  by  law.'^  Art.  7,  sec,  4^ 
This  provision  has  been  treated  by  the  decisions  of  this  court,  and  by  the 
Legislature,  as  a  mandate  requiring  the  sale,  imder  provision  to  be  made 
by  law,  of  lands  belonging  to  the  school  fund ;  and  legislation  has  been 
shaped  with  it  in  view,  for  the  purpose  of  carrying  it  out.  Reed  v» 
Bogan,  94  Texas,  182 ;  Smisson  v.  State,  71  Texas,  232. 

The  controlling  purpose  to  promote  sales  as  fast  as  it  is,  or  may 
become,  practicable  to  make  them  is  therefore  one  of  the  most  obvious 
and  prominent  features  of  the  statutes. 

Provisions  have  been  introduced  for  temporary  leasing  in  order  to 
derive  revenue  from  the  lands  while  conditions  favorable  for  selling  were 
ripening,  but  not  for  the  purpose  of  unreasonably  interfering  with  the 
execution  of  the  command  of  the  Constitution  that  the  lands  be  sold. 

In  the  law  of  1895,  as  in  all  others,  the  Commissioner  was  authorized 
to  lease,  "if  satisfied  that  the  lands  applied  for  are  not  in  immediate 
demand  for  the  purpose  of  actual  settlement."  This  provision  marks 
the  uniform  policy  of  which  we  have  just  spoken.  It  submits  to  the 
Commissioner  the  determination  of  the  question  stated^  when  applica- 
tion to  lease  is  made,  and  if  the  conditions  exist  under  which  he  is 
empowered  to  act;  that  is,  if  the  land  applied  for  is  then  subject  to  either 
sale  or  lease,  as  he  may  determine,  his  decision  would  doubtless  be  con- 
clusive and  beyond  review  in  the  courts.  But  the  Legislature  did  not 
leave  his  power  to  lease  unrestricted.  It  required  that  leases  should 
be  for  periods  of  time  to  be  stated  in  the  contract,  not  to  exceed  in  dura- 
tion times  fixed  in  the  statute, — ^five  years  under  some  conditions  and  ten 
years  under  others;  the  shorter  period  being  evidently  applied  to  those 
lands  which  would,  as  the  Legislature  supposed,  soonest  come  into 
demand  for  purchase.  It  also  provided  "if  at  the  termination  of  any 
lease  the  lands  covered  thereby  are  still  for  lease,  the  lessee  thereof  shall 
have  the  preference  right  to  again  lease  *  *  *  upon  the  terms  and 
at  the  price  then  fixed  by  law."  In  order  that  the  terms  of  leases  and 
the  lands  covered  by  them  might  be  known,  they  are  required  to  be  reg- 
istered in  the  proper  counties.  Express  authori^  was  given  to  the  Com- 
missioner to  cancel  leases  for  nonpayment  of  rent,  in  which  event  it  was 
declared  that  the  lands  should  become  subject  to  purchase  or  lease'^ 
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tinder  the  other  provisions.  Provision  was  made  for  the  termination 
of  some  leases  as  to  all  or  part  of  the  lands  embraced  in  them,  by  pub- 
lished notice  from  the  lessee  that  he  would  not  continue  his  lease  beyond 
the  year  for  which  rent  had  been  paid ;  and  by  lease  or  purchase  by  others 
of  parts  of  such  lands. 

These  provisions  suflSciently  show  the  legislative  policy,  the  scope  of 
the  powers  given  to  the  Commissioner  in  leasing,  and  the  restrictions  on 
those  powers. 

Among  the  powers  expressed  there  is  none  to  cancel  an  existing  lease, 
except  for  the  nonpayment  of  rent;  and  none  to  execute  a  new  lease  of 
lands  already  let;  and  the  only  claim  is  that  such  authority  is  included 
in,  or  arises  by  implication  from  that  expressly  given. 

The  outline  which  we  have  given  makes  it  apparent,  we  think,  that 
such  power  can  not  be  implied  for  the  reason  that  its  existence  is  incon- 
sistent with  the  purpose  of  the  law  and  its  express  provisions. 

The  Legislature  has  so  shaped  the  law  that  all  of  these  lands,  after 
they  have  been  classified  and  appraised,  save  such  as  have  been  leased, 
shall  be  at  all  times  open  to  purchase  by  actual  settlers;  and  that  those 
that  have  been  leased  shall  be  periodically  freed  from  liiat  impediment 
and  brought  within  the  reach  of  settlers  desiring  to  purchase.  This 
the  Legislature  sought  to  accomplish  by  requiring  that  letting  should  be 
for  fixed  periods  of  time,  not  to  exceed  the  maximum  terms  prescribed 
by  the  statute,  and  that  these  periods  should  be  evidenced  by  recorded 
leases.  The  Commissioner  was  thus  empowered  to  fix  the  times  for 
which  leases  might  last,  but  forbidden  to  extend  the  limits  fixed  by  the 
statute.  It  is  evident  that  power  to  cancel  a  lease  jutit  before  its  expira- 
tion and  to  immediately  execute  another  could  be  made  the  equivalent  of 
the  power  withheld.  In  this  way  a  ten-year  lease  could  be  practically 
made  one  for  twenty  years,  and  thus  might  be  indefinitely  extended,  so 
long  as  the  law  should  remain  unchanged.  In  this  way  ail  opportunity 
to  purchase  at  the  expiration  of  a  lease  would  be  completely  shut  out 
While  the  Commissioner  is  allowed  to  determine  whether  land  shall  be 
leased  or  sold,  the  plain  intendment  is  that  he  is  to  determine  this  before 
ever  leasing  at  all,  and  again  at  the  termination  of  any  lease,  either  by 
expiration  of  the  term  or  for  the  cause  allowed  by  the  statute;  and  that 
he  is  to  determine  at  the  time  thus  fixed  by  law,  according  to  conditions 
then  existing,  whether  or  not  the  land  is  in  demand  for  settlement. 
While,  from  the  necessity  of  the  case,  he  is  authorized  to  cancel  for  non- 
payment of  rent,  this  can  not  be  allowed  to  include  the  power  to  cancel 
by  agreement,  merely  for  the  purpose  of  immediately  granting  a  new 
lease  for  a  new  term.  This  special  power  is  given  for  a  limited  purpose, 
while  such  a  general  power  would  be  wholly  inconsistent  with  tiie  cher- 
ished objects  of  the  law.  The  grant  of  the  special  power  not  only  does 
not  include  the  more  general  one,  but  in  itself  rather  tends  to  negative 
its  existence. 

This  view  of  the  law  is  emphasized  by  other  provisions  above  noted. 
Preference  is  given  to  a  lessee  at  the  expiration  of  his  lease,  over  others 
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seeking  to  lease,  but  not  over  purchasers ;  for  the  preference  is  carefully 
limited  to  those  cases  where  the  land  is  "still  for  lease,"  plainly  applying 
only  where  the  Commissioner  at  that  time  finds  that  the  lands  are  not  in 
demand  for  settlement.  The  power  contended  for  would  enable  the 
Commissioner  to  give  the  lessee,  before  the  expiration  of  the  lease,  a 
preference  over  every  other  person,  when  the  law  gives  it  only  when  the 
lease  has  expired,  and  not  then  if  the  land  is  in  demand  for  settlement. 
The  Coramisioner  is  not  empowered  to  determine  in  advance  that  there 
will  be  no  demand  for  the  purchase  of  the  land  when  the  lease  shall 
expire,  but  only  to  determine  that  question  at  the  expiration  of  the  lease, 
when  there  is  an  opportunity  open  to  intending  purchasers  to  make 
known  their  purposes.  Again,  the  preference  given  to  the  lessee  is  to 
lease  *^pon  the  terms  and  at  the  prices  then  (at  the  expiration  of  the 
lease)  fixed  by  law."  Power  to  cancel  a  lease  before  its  expiration  and 
at  once  relet  the  land  for  five  or  ten  years  longer  would  prevent  the  oper- 
ation of  any  change  in  the  law  as  to  prices  and  terms  which  might  be 
made  before  the  time  fixed  in  the  lease  for  its  termiDation  arrived. 

Another  provision  strongly  suggesting  the  same  thought  is  that  which 
declares  that  upon  cancellation  for  failure  to  pay  rent,  the  land  "shall 
become  subject  to  purchase  or  lease  imder  the  provisions  of  this  act;*' 
that  is,  subject  to  purchase  if  in  demand  for  settlement,  and  to  lease 
if  not  so  in  demand.  Whether  or  not  such  demand  exists  the  Commis- 
sioner, under  the  other  provisions,  is  to  determine  when  the  necessity 
arises  from  the  cancellation  expressly  authorized  by  the  law.  The  power 
here  asserted  is  to  cancel  for  a  reason  not  authorized  by  the  statute,  and 
to  relet  under  an  agreement  which  precludes  any  such  inquiry  as  that 
which  the  law  requires  in  the  contingencies  for  which  it  provides. 

It  is  true  that  by  the  second  section  of  the  Act  of  1895  the  Commis- 
sioner was  "vested  with  all  power  and  authority  necessary  to  carry  into 
effect  the  provisions"  of  the  act ;  and  was  given  "full  charge  and  discre- 
tion of  all  matters  pertaining  to  the  sale  and  lease  of  said  lands,  *  *  ♦ 
with  such  exceptions  and  under  such  restrictions  as  may  be  imposed  by 
the  provisions  of  this  act,  or  by  the  Constitution  of  the  State." 

But  what  we  have  said  sufficiently  shows  that,  in  our  opinion,  such 
power  as  that  exercised  is  not  necessary  to  carry  into  effect  the  pro- 
visions of  the  statute,  but  is  inconsistent  with  and  calculated  to  defeat 
them;  and  that  it  is  within  the  "exceptions"  and  "restrictions"  imposed 
upon  the  action  of  the  Commissioner.  We  base  our  discussion  upon  the 
Act  of  1895  for  the  reason  that,  so  far  as  it  was  amended  in  1897,  the 
provisions  referred  to  were  retained,  and  more  particular  reference  to 
the  amendatory  act  is  unnecessary.  Our  conclusion  is  that  the  Com- 
missioner had  no  power  to  lease  to  Slaughter  the  land  in  question,  at  the 
time  and  under  the  circumstances  shown.  Nor  is  the  previous  action  of 
his  predecessors,  of  the  same  character,  enough  to  alter  what  seems  to  us 
to  be  the  clear  meaning  of  the  statute.  The  State  may  have  realized 
pecuniary  benefit  from  the  course  taken,  but  that  can  not  affect  the 
question  before  us. 
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The  lease  to  Slaughter,  being  unauthorized  when  made,  if  it  after- 
wards acquired  validity,  it  would  be  because  it  had  been  ratified,  or 
because  the  Commissioner,  having  power  to  act  after  the  expiration  of 
the  Stith  lease,  recognized  and  acted  upon  the  substituted  lease,  with  the 
consent  of  Slaughter,  and  thus  gave  it  the  force  of  a  new  contract,  taking 
effect  from  that  time.  Nothing  has  been  done  by  the  State  to  ratify  the 
transaction.  All  that  has  been  done  imder  the  lease  has  been  done  by 
the  parties  to  it,  and  the  Treasurer  in  receiving  the  rent.  The  State 
is  no  more  bound  by  these  imauthorized  acts  of  its  officers  than  by  the 
unauthorized  contract.  Day  Land  and  Cattle  Co.  v.  State,  68  Tezas^ 
553;  Walker  v.  Rogan,  93  Texas,  255. 

The  other  proposition  involved  in  the  contention,  that  the  lease  became 
valid  as  a  new  contract  when  the  Commissioner  and  Slaughter  both 
recognized  and  acted  upon  it  after  the  latter  had  power  to  lease,  sounds 
more  plausible ;  but  the  answer  to  it  is  as  inconsist^t  with  the  provisions 
of  the  law  which  we  have  noticed  as  would  be  the  power  in  the  Commis- 
sioner to  make  the  lease  originally. 

The  practical  effect  of  the  contention,  if  sustained,  would  be  that  the 
land  never  in  fact  came  into  the  market  for  sale  as  the  law  required. 
No  opportxmity  to  purchase  was  ever  afforded,  no  opportunity  to  lease, 
no  determination  that  the  land  was  not  in  demand  for  settlement,  and 
no  lease  was  ever  made  at  a  time  when  there  was  power  to  act.  The 
Commissioner  and  Slaughter,  when  the  Stith  lease  expired  could  have 
made  a  valid  lease  by  then  complying  with  the  law,  but  they  did  not  do 
so,  and  the  case  still  rests  upon  the  imauthorized  lease, — nothing  having 
been  done  in  the  exercise  of  the  power  which  the  Commissioner  had. 

It  is  equally  clear  that  there  was  no  validation  of  such  leases  by  the 
Act  of  1901.     The  provision  relied  on  is  as  follows : 

^'AU  lands  which  may  be  leased  shall  be  subject  to  sale  at  any  time, 
except  where  otherwise  provided  herein.  This  provision  in  regard  to 
the  sale  of  leased  lands  shall  apply  to  leases  heretofore  made,  as  well  as 
to  those  hereafter  to  be  made.  Any  section,  or  part  of  a  section,  which 
may  be  leased  shall  not  be  sold,  except  to  the  lessee,  nor  shall  the  lessee 
be  disturbed  in  his  possession  thereof  during  the  term  of  his  lease,  when 
he  has  placed  on  such  section,  or  part  of  a  section,  improvements  to  the 
value  of  two  himdred  dollars.  In  the  following  named  coimties  lands 
heretofore  leased  shall  not  be  subject  to  sale  until  such  leases  expire, 
except  as  herein  provided,  to  wit:  ♦  ♦  ♦  Lynn,  *  ♦  ♦  pro- 
vided, that  after  the  expiration  of  five  years  from  the  date  this  act  takes 
effect  all  lands  now  under  lease  in  any  of  the  coimties  above  named  shall 
be  subject  to  sale,  regardless  of  the  fact  as  to  whether  or  not  the  lease  on 
the  land  has  expired.** 

The  provisions  concerning  leases  theretofore  made  refer  to  valid  leafies, 
and  the  purpose  is  to  make  clear  what  leased  lands  shall  be  subject,  and 
what  ones  not  subject,  to  sale.  There  is  nothing  whatever  to  indicate 
a  purpose  to  validate  unauthorized  leases.  Further  on  in  the  statute 
there  is  an  express  prohibition  of  such  action  as  is  here  in  question,  and 
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this  wotdd  have  been  the  appropriate  place,  had  the  Legislature  so 
intended,  to  have  introduced  a  clause  validating  prior  acts  of  that  char- 
acter. 

It  was  shown  that  Slaughter  has  made  improvements  of  the  value  of 
several  thousand  dollars  on  one  of  the  sections  in  question ;  but  the  fact, 
as  it  here  exists,  does  not  create  any  impediment  to  the  purchase  by 
relator,  as  it  does  not  bring  the  case  within  any  of  the  provisions  of  the 
statute  concerning  improvements  by  lessees.  The  question  as  to  the  title 
to  these  improvements  can  not  be  decided  in  this  proceeding,  in  which 
the  only  question  is  whether  or  not  the  right  asserted  by  Slaughter  is 
such  as  to  preclude  relator  from  buying  the  land.  Since  we  have  con- 
cluded that  the  lease  to  Slaughter  could  not  prevent  the  land  from 
becoming  subject  to  sale  upon  the  expiration  of  the  Stith  lease,  and  as 
nothing  has  since  occurred  to  change  its  status,  we  are  of  the  opinion 
that  the  mandamus  should  issue. 

Writ  awarded. 


City  op  Austin  et  al.  v.  John  D.  MgCall. 

No.  1110.    Decided  June  0,  1902. 

Iw-^ty  Charter— Power  to  Purchase  Water  and  Light  Plant 

Paragraph  46  of  section  70  of  the  special  charter  of  the  city  of  Austin, 
authorizing  the  city  to  create  a  system  of  water  works  and  electric  lighting,  is 
not  inconsistent  with  nor  repealed  by  section  103  of  said  charter,  which  imposes 
upon  the  water  and  light  commission  created  for  the  city  the  power  to  receive, 
manage,  and  maintain  such  plant,  but  not  to  construct  or  purchase  one,  and 
the  latter  section  does  not  transfer  the  power  to  make  such  purchase  from  the 
city  council  to  the  commission.     (Pp.  573,  574.) 

S. — Same. 

Paragraph  46  of  section  70  of  the  charter  of  the  city  of  Austin,  prescribing 
specifically  the  plan  and  manner  in  which  it  authorizes  the  city  to  construct 
water  works,  etc.,  can  not  be  construed  as  authorizing  it  to  acquire  such  plant 
in  any  other  manner,  as,  by  purchase  of  a  system  previously  constructed  by 
private  parties.     (P.  674.) 

^—Constitution— Act— Subject  Not  Embraced  in  Title. 

The  amendment  of  September  21,  1901,  to  the  special  charter  of  the  city 
of  Austin,  authorizing  it,  by  section  33,  to  pledge  its  revenue  to  the  extent  of 
one-foiulh  of  one  per  cent  of  taxable  values,  to  meet  indebtedness  to  be  created 
by  the  purchase  of  the  water  and  light  plant  owned  by  private  parties,  is  not 
unconstitutional  as  embracing  a  subject  not  expressed  in  the  title  of  the  bill. 
(Pp.  674-576.) 

4. — Same — Statute— Construction— Caption  of  Act. 

It  is  permissible  to  refer  to  the  body  of  an  act  in  order  to  obtain  the 
proper  construction  of  the  language  of  its  caption.  The  description  of  the 
bill  in  its  title  as  an  amendment  of  the  charter  "so  as  *  *  *  to  authorize  said 
•city  to  pledge  not  exceeding  one-fourth  of  its  general  revenue  for  the  payment 
and  security  of  judgments  and  claims  herein  specified"  means  judgments  and 
claims  specified  in  the  body  of  the  act,  which  authorizes  the  purchase  of  a  water 
and  light  plant,  not  in  its  title  merely,  where  none  were  specified.     (P.  675.) 

J(.— Charter— Implied  Powers— Purchase  of  Water  and  Light  Plant. 

The  power  given  the  city  of  Austin,  by   the  amended  section  33  of  its 
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charier,  to  pledge  certain  revenues  for  the  payment  of  a  debt  for  the  purchase 
of  a  water  and  light  plant,  conferred  an  implied  power  on  the  city  to  make  audi 
purchase.     (P.  576.) 

0.— Constitution— Creating  Municipal  Debt— Compromise. 

The  purchase  by  the  city  of  Austin  of  the  water  and  light  plant  owned  by  a 
private  corporation  for  $175,000,  created  a  debt  to  that  amount  which  could  not 
be  contracted  without  providing  a  sinking  fund  for  its  retirement,  as  required 
by  article  11,  section  5,  of  the  Constitution,  though  such  purchase  was  part  of 
an  arrangement  for  compromising  other  existing  debts  and  judgments  held  by 
the  water  and  light  company  against  the  city.     (Pp.  576,  577.) 

7.— Corporation— Illegal  Contract— Injunction  by  Taxpayer. 

A  taxpayer  in  a  municipal  corporation  may  enjoin  the  making  of  an  illegal 
contract  by  its  officers  to  create  a  debt  against  it.    (P.  677.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an  ap- 
peal from  Travis  County. 

McCall  sued  the  city  of  Austin  and  its  mayor  and  city  council  to  en- 
join them  from  entering  into  a  contemplated  contract  The  injunction 
was  granted,  was  made  perpetual  on  final  hearing,  and  on  appeal  by  de- 
fendants the  judgment  was  afiSrmed,  whereupon  appellanis  obtained 
writ  of  error. 

V,  L.  Brooks  and  Clarence  H.  Miller,  for  plaintiff  in  error. — 1.  The 
facts  alleged  in  plaintiff's  first  amended  petition  do  not  show  that  plain- 
tiff was  entitled  to  the  relief  sought,  and  the  general  demurrer  should 
have  been  sustained.  The  Court  of  Civil  Appeals  erred  in  not  so  hold- 
ing. The  plaintiff  nowhere  avers  in  his  petition,  as  he  should  do  to 
properly  state  a  cause  of  action,  what  the  excess  of  his  taxes  would  be^ 
if  the  alleged  illegal  contract  with  the  water  company  is  made,  nor  does 
he  allege  any  facts  from  which  the  excess  may  be  arrived  at  by  a  mathe- 
matical calculation.    Altgelt  v.  City  of  San  Antonio,  81  Texas,  436. 

2.  The  suit  for  an  injunction  is  premature  and  diould  be  dismissed, 
because  appellee  alleges  that  the  proposed  purchase  money  is  to  be  paid 
out  of  the  city's  general  revenues,  and  if  the  allegation  is  true,  appellee 
can  enjoin  the  illegal  diversion  of  public  funds  as  soon  as  the  council 
seeks  to  appropriate  for  such  purchase  money  any  part  of  such  funds. 
Dodge  V.  City,  57  Iowa,  667 ;  Searle  v.  Abraham,  73  Iowa,  508 ;  Stevens 
V.  Si  Mary's  School,  144  111.,  343 ;  Des  Moines  Gas  Co.  v.  City,  44  Iowa,. 
510;  Blanc  v.  Meyer,  59  Texas,  89;  Red  v.  Johnson,  53  Texas,  284; 
Chishobn  v.  Adams,  71  Texas,  682 ;  Land  Co.  v.  Board,  80  Texas,  489 ; 
2  Dill.  Mun.  Corp.,  sec.  914,  p.  1107,  sec.  611,  note  1,  sec.  457;  Ewing  v. 
St.  Louis,  5  Wall.,  413 ;  Hannewinkle  v.  Georgetown,  15  Wall.,  547. 

3.  The  purchase  money  for  the  plant  is  to  be  paid,  appellee  alleges^ 
out  of  the  city's  general  revenue,  and  the  city  council  has  the  absolute 
discretion  of  levying  and  collecting  the  full  1  per  cent  general  revenue 
tax,  whether  or  not  the  proposed  contract  is  made.  Therefore,  appellee 
suffers  no  injury  from  the  mere  making  of  the  illegal  contract,  and  his 
remedy,  if  the  contract  is  illegal,  is  to  enjoin  the  council  as  soon  as  it 
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seeks  to  appropriate  any  part  of  the  general  revenue  to  an  illegal  pur- 
pose. The  Court  of  Civil  Appeals  erred  in  not  so  holding.  Charter  of 
Austin,  sec.  33;  Altgelt  v.  City,  81  Texas,  436;  Strohm  v.  City,  47 
Iowa,  46. 

4.  The  suit  for  an  injunction  is  premature  and  should  be  dismissed^, 
because  the  payment  of  all  moneys  due  by  the  city  under  the  proposed 
contract  is  to  be  secured  either  by  judgment  of  the  Federal  court  or  hj 
pledge  of  the  general  revenue  of  tiie  city ;  if  the  former,  appellee  can  in* 
tervene  in  that  court  and  prevent  the  consummation  of  the  proposed 
contract,  and  if  the  latter,  he  can  at  the  proper  time  resist  the  collection 
of  any  taxes  that  may  be  levied  upon  his  property  for  the  purpose  of 
carrying  out  the  illegal  contract.  The  Court  of  Civil  Appeals  erred  in 
not  so  holding. 

5.  The  proposed  contract  was  an  agreement,  not  to  create  a  debt, 
but  to  compromise  existing  disputed  claims  against  the  city,  and  the 
council  had  the  power  and  the  exclusive  privilege  of  considering  and 
adopting  such  terms  of  compromise,  not  prohibited  by  law,  as  it  saw  fit. 
The  Court  of  Civil  Appeals  erred  in  not  so  holding.  Tied.  Mim.  Corp., 
sec.  142;  1  Dill.  Mun.  Corp.,  sees.  477,  478. 

6.  The  city  council  had  the  power,  under  the  law,  independently  of 
the  charter  amendment  of  September  21,  1901,  to  purchase  the  water 
and  light  plant  in  question.  The  Court  of  Civil  Appeals  erred  in  not  so 
holding.  Charter  of  Austin,  sec.  32,  sec.  70,  par.  46 ;  Suth.  Stat  Const, 
447,  451,  675 ;  1  Dill.  Mun.  Corp.,  sees.  85, 146 ;  Livingston  v.  Pippin,  31 
Ala.,  543;  Ketchum  v.  City  of  Buffalo,  14  N.  Y.,  360;  Smith  v.  City, 
70  N.  C,  14;  Austin  v.  Hallway,  45  Texas,  266;  Higgins  v.  Rinker,  47 
Texas,  401;  Laughter  v.  Seela,  59  Texas,  183;  Railway  v.  Rambolt,  67 
Texas,  667. 

7.  The  city  coimcil  had  the  power  under  the  charter  amendment  of 
September  21, 1901,  to  pledge  not  exceeding  one-fourth  of  the  city's  gen- 
eral revenue  for  the  payment  of  money  to  become  due  by  virtue  of  the 
terms  of  any  contract  which  might  be  made  by  the  proper  city  authori- 
ties for  the  purchase  of  the  plant  in  question.  The  Court  of  Civil  Ap- 
peals erred  in  not  so  holding. 

8.  The  caption  of  the  Act  of  September  21,  1901,  was  suflBcient  to 
express  the  subject  of  authorizing  the  coimcil  to  pledge  not  exceeding 
one-fourth  of  tiie  general  revenues  for  the  payment  and  security  of 
money  to  become  due  by  virtue  of  any  contract  which  might  be  made  by 
the  city  for  the  purchase  of  the  plant  in  question.  The  Court  of  Civil 
Appeals  erred  in  not  so  holding.  Gunter  v.  Land  Co.,  82  Texas,  496 ; 
Cattle  Co.  V.  Baker,  56  S.  W.  Rep.,  756 ;  Morris  v.  State,  62  Texas,  741 ; 
Railway  v.  Smith,  54  Texas,  12 ;  Tadlock  v.  Eccles,  20  Texas,  792. 

9.  The  proposed  contract  will  not  create  a  debt  against  the  city  with-' 
out,  at  the  same  time,  making  provision  to  assess  and  collect  annually  a 
sufficient  sum  to  pay  the  interest  thereon  and  create  the  necessary  2  per 
cent  sinking  fund,  because  (1)  it  does  in  fact  make  such  provision,  and 
(2)  no  new  debt  is  created,  but  a  compromise  of  existing  claims,  at  less. 
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than  their  face  value,  is  effected,  and  no  such  provision  has  to  be  made. 
The  Court  of  Civil  Appeals  erred  in  not  so  holding. 

10.  The  proposed  contract  does  not  pledge  over  one-fourth  of  the 
:general  revenue,  nor  the  payment  of  any  sums  over  such  one-fourth,  out 
of  said  revenue  for  future  years,  but  on  the  other  hand  the  pledge  of  the 
general  revenue  is  in  express  terms  limited  "to  the  extent  permitted  by 
charter."    The  Court  of  Civil  Appeals  erred  in  not  so  holding. 

11.  The  proposed  contract  is  legal  to  the  extent  of  pledging  one- 
fourth  of  the  general  revenue  towards  the  payment  of  the  obligation  as- 
sumed by  the  city,  and  if  illegal  as  to  any  excess  over  one-fourth,  the  in- 
jimction  should  have  been  directed  against  the  pledging  of  such  excess 
and  not  against  the  payment,  or  a  contract  to  pay  any  part  of  the  gen- 
eral revenue.    The  Court  of  Civil  Appeals  erred  in  not  so  holding. 

12.  The  final  decree  in  the  cause  is  too  broad  in  prohibiting  the  city 
from  purchasing  the  plant  in  question  or  compromising  its  differences 
with  the  water  company  on  any  terms  that  involved  the  payment  of  any 
part  of  the  general  revenue  of  the  city ;  the  injunction  should  be  limited 
to  definite  specified  contemplated  acts  of  the  city  coimcil  and  directed 
against  its  illegal  assumption  or  exercise  of  power.  The  Court  of  Civil 
Appeals  erred  in  not  so  holding. 

13.  The  city  council,  if  it  did  not  previously  have  the  power  under  the 
law  to  purchase  the  plant  in  question  upon  the  terms  proposed,  obtained 
that  power  in  the  charter  amendment  of  September  21,  1901.  The 
Court  of  Civil  Appeals  erred  in  not  so  holding. 

14.  It  does  not  appear  from  the  facts  alleged  in  the  pleadings  or 
proven  on  the  trial  tiiat  the  trial  court  had  any  jurisdiction  over  the 
subject  matter  of  this  suit.  The  Court  of  Civil  Appeals  erred  in  not  so 
holding.  Winstead  v.  Evans,  33  S.  W.  Rep.,  581 ;  Lazarus  v.  Swafford, 
39  S.  W.  Rep.,  389 ;  Dean  v.  State,  88  Texas,  296 ;  Smith  v.  Kitchen,  40 
S.  W.  Rep.,  42. 

8.  R.  Fisher,  D.W.  Doom,  and  T.  B,  Cochran,  for  defendant  in  error. 
This  was  n6t  a  suit  to  enjoin  the  collection  of  an  illegal  tax,  but  a  suit 
io  enjoin  an  illegal  diversion  of  public  ftmds  by  preventing  the  making 
of  an  illegal  and  void  contract,  having  such  end  in  view.  Altgelt  v. 
Oity  of  San  Antonio,  81  Texas,  is  clearly  distinguishable.  A  different 
rule  prevails  where  it  is  sought  to  enjoin  an  illegal  expenditure  of  pub- 
lic money.  Crampton  v.  Zabriskie,  101  U.  S.,  601 ;  Davenport  v.  Hein- 
.schmidt,  6  Mont,  502;  Roberts  v.  City  of  Louisville,  92  Ky.,  95;  Terrett 
w.  Sharon,  34  Conn.,  108;  New  London  v.  Brainard,  22  Conn.,  552; 
]S'ewmeyer  v.  Railway,  52  Mo.,  84,  89 ;  The  Liberty  Bell,  23  Fed.  Rep., 
«43 ;  Sackett  v.  City  of  New  Albany,  88  Tnd.,  473 ;  Mayor,  etc.,  v.  Gill,  31 
Md.,  375,  392;  Merrill  v.  Plainfield,  45  N.  H.,  126;  Howard  v.  Smith, 
^1  Texas,  8 ;  Robertson  v.  Breedlove,  61  Texas,  316 ;  2  Beach  on  Injunc., 
sees.  1286,  1287,  1290,  and  in  particular  1300;  2  Dill.  Mun.  Corp.,  4 
ed.,  sees.  914-918;  2  Dill.,  sees.  921,  922;  2  High  on  Injunc,  3  ed., 
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sees.  793,  1237,  1241,  1262 ;  1  Pom.  Eq.  Jur.,  2  ed.,  sees.  268,  260,  page 
347,  and  note  1,  page  348 ;  Id.,  see.  270. 

The  second  and  third  assignments,  suggesting  that  the  suit  was  pre- 
mature, present  the  question  for  the  first  time  and  in  this  court;  no 
9ach  question  was  raised  in  the  Court  of  Civil  Appeals  or  ruled  upon  by 
it.  If  presented  to  that  court  at  all,  it  was  in  the  motion  for  rehearing. 
The  authorities  already  cited  show  that  the  position  taken  is  wrong  and 
that  the  suit  was  not  premature.  This  court  has  held  (Witt  v.  Kauff- 
man,  25  Texas  Supplement,  384;  Glass  v.  Smith,  66  Texas,  548;  see 
also  Day  Co.  v.  State,  68  Texas,  527,  536,  537,  538)  that  the  use  of 
void  judgments  may  be  enjoined.    Then  why  not  enjoin  void  contracts  ? 

There  is  nothing  to  show  the  existence  of  any  disputed  claim  beyond 
April  13,  1902.  The  contract  between  the  water  company  and  the  city, 
of  date  April  13,  1882,  does  not,  by  its  own  terras,  extend  for  twenty 
years  from  April  13,  1902,  but  at  most  provides  that  it  shall  be  ex- 
tended for  a  further  term  of  twenty  years,  and  the  damage  that  might 
accrue  to  the  water  company  on  account  of  failure  of  the  city  to  extend 
the  contract  would  not  necessarily  be  $12,100  per  annum  and  would  not 
constitute  rentals  (which  might  or  might  not  be  earned  during  such 
future  period),  disputed  claims,  and  the  subject  of  compromise  or  ad- 
justment; but,  if  this  be  not  correct,  the  claim  of  $12,100  per  annum  for 
twenty  years  from  and  after  April  13,  1902,  is  not  a  debt,  but  at  most 
a  prospective  contingent  liability,  while  to  pay  it  all  ot  a  great  part  of  it 
at  once,  does  and  will  create  a  debt  for  the  payment  of  which  provision 
would  have  to  be  made. 

There  was  and  can  be  no  contention  that  the  city  rests  under  obliga- 
tion, arising  out  of  the  contract  of  April  13, 1882,  to  buy  the  plant  of  the 
City  Water  Company  or  of  the  Austin  Water,  Light  and  Power  Com- 
pany, as  its  alleged  successor;  therefore  there  was  and  is  nothing  to  com- 
promise with  reference  to  that  matter. 

There  is  nothing  in  the  record  to  justify  the  contention  that  the  ac- 
quisition of  a  water  and  light  plant  was  no  material  part  of  the  proposed 
contract,  but  a  mere  incident,  as  it  were,  to  an  adjustment  of  differences, 
or  that  money  was  not  to  be  paid  for  such  a  plant,  but  only  for  a  settle- 
ment of  a  debt  or  controversy  between  the  city  and  the  City  Water 
Company  or  the  Austin  Water,  Light  and  Power  Company. 

It  is  further  maintained  by  defendant  in  error  that  the  proposed 
contract  is  indivisible,  the  proposed  purchase  of  the  plant  and  the  set- 
tlement of  the  judgments  and  claim  for  hydrant  rental  under  the  con- 
tract of  April  13,  1882,  being  indissolubly  connected,  with  nothing  in 
the  contract  to  indicate  or  suggest  any  intention  on  the  part  of  either 
party  to  sell  the  plant  to  the  city  without  also  settling  judgments  and 
claims,  or  to  settle  judgments  and  claims  without  also  selling  the  plant. 
It  is  clear,  even  if  it  be  conceded  that  the  council  has  the  power  under 
certain  conditions  to  compromise  municipal  indebtedness,  that  it  can  not 
join  a  legal  compromise  to  an  illegal  contract  and  thus  escape  the  conse- 
quences ;  therefore  the  contract,  in  its  entirety,  must  fail. 
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The  Act  of  September  21,  1901,  from  which  alone  must  arise  the 
power  to  make  the  proposed  contract,  in  so  far  as  it  seeks  to  authorize  the 
purchase  by  the  city  of  a  waterworks  plant  and  the  payment  of  claims 
and  judgments,  is  void,  the  caption  embracing  more  than  one  subject, 
and,  in  its  enumeration  of  subjects  or  objects,  not  embracing  the  power 
to  purchase  a  waterworks  plant,  and  the  act  in  its  body  seeking  to  confer 
such  power  and  to  pledge  as  much  as  one-fourth  of  the  general  revenue 
for  purposes  not  mentioned  in  the  caption.  Charter,  April  3,  1891, 
Spec.  Laws  1891,  page  101 ;  Amended  Charter  of  1897,  Spec.  Laws  1897, 
pages  2-5 ;  Charter,  April  13,  1901,  Spec.  Laws  1901,  page  60 ;  Amend- 
ment, September  21,  1901,  Spec.  Laws  2d  Spec.  Sess.,  page  12;  Const, 
sec.  35,  art.  3 ;  Gunter  v.  Land  Co.,  82  Texas,  496 ;  Cooley  Const.  Lim., 
6  ed.,  172, 177, 178;  Bable  v.  People,  64  Am.  St.  Eep.,  64,  and  note. 

If,  under  any  circumstances,  said  act  could  be  held  valid,  the  title 
thereof  authorized  the  city  to  pledge  not  exceeding  one-fourth  of  its 
general  revenue  for  the  payment  and  security  of  existing  judgments  and 
claims  therein  specified,  and  did  not  authorize  the  creation  of  a  new 
claim, — ^the  authority  to  pay  a  debt  or  claim  being  essentially  diflferent 
from  the  power  or  authority  to  create  such  an  obligation. 

It  is  clear  that  no  present  provision  whatever  for  the  sinking  fund  for 
$175,000,  the  purchase  price  of  plant,  was  made  or  authorized  to  be 
made.  The  resolution  in  terms  shows  that  no  payments  of  any  kind  are 
to  be  made  upon  the  principal  of  the  purchase  price  until  all  the  other 
claims  are  paid. 

The  contract  enjoined  is  invalid  (a)  because  it  seeks  to  pledge  for  fu- 
ture years  a  portion  of  the  general  revenue  of  the  city  in  excess  of  an 
amoimt  that  might  be  realized  by  the  levy  and  collection  of  a  tax  of  one- 
fourth  of  1  per  cent;  (b)  because  it  seeks  to  create  an  indebtedness  with- 
out at  the  same  time  madcing  provision  by  taxation  to  raise  annually  a 
suflBcient  simi  to  discharge  the  interest  and  provide  at  least  2  per  cent 
of  the  principal  as  a  sinking  fund;  and  (c)  because  it  is  conclusively 
shown  that  the  city  has  reached  the  limit  of  its  taxing  powers,  and  that 
one-fourth  of  1  per  cent  is  not  sufiQcient  to  make  provision  for  the  in- 
terest and  the  sinking  fimd;  the  debt-creating  power  of  a  municipal 
corporation  being  limited  by  the  Constitution  to  its  taxing  power — ^the 
power  to  contract  being  limited  by  the  power  to  tax.  Charter  City  of 
Austin,  Act  of  April  13, 1901 ;  Const,  sec.  5,  art.  11. 

If  the  fact  asserted  in  the  tenth  assignment  be  true,  then  there  is  no 
provision  for  the  payment  of  the  $25,000  debt  per  annum,  for  one-fourth 
of  the  general  revenue  available  will  not  produce  the  $25,000.  The 
general  revenue  is  $90,300;  one-fourth,  or  $22,575,  is  set  apart  for 
streets  and  bridges,  leaving  $67,725,  one-fourth  of  which  would  be 
equal  to  $16,931.25 ;  or,  if  the  one-fourth  is  to  be  taken  from  the  whole 
of  the  1  per  cent,  then  there  would  be,  as  heretofore  shown,  only  $22,575 
and  not  $25,000.  Again,  if  the  charter  did  not  authorize  pledging  suffi- 
cient general  revenue  for  the  purposes  of  the  contract,  and  the  above 
quoted  reference  to  the  charter  should  be  held  to  overrule  the  specific 
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pledge  of  a  definite  stun  in  another  parfc  of  the  resolntion,  then  no  pro* 
vision  was  made  for  paying  sinking  fund. 

What  we  have  heretofore  said  wotQd  seem  to  be  snfSclent  answer  to  the 
eleventh  assignment.  The  debt  created  is  certainly  $175,000,  and  no 
part  of  the  principal  thereof  can,  under  the  terms  of  the  contract,  be 
paid  until  after  the  lapse  of  six  or  seven  years,  thereby  making  no  pro- 
vision whatever  for  sinking  fund.  The  contract  is  indivisible — ^the 
agreement  to  settle  and  the  agreement  to  buy  being  interwoven  and 
mutually  dependent;  if  it  is  void  as  to  a  part,  it  is  void  as  to.  the  whole. 

The  twelfth  assignment  asserts  that  the  final  decree  is  too  broad.  If 
this  be  true,  the  Court  of  Civil  Appeals  reformed  the  decree  in  that  re- 
spect, but  it  is  respectfully  submitted  by  defendant  in  error  that  in  this 
the  Court  of  Civil  Appeals  erred,  and  that  a  reading  of  the  decree  will 
disclose  that  all  clauses  operating  upon  any  of  the  defendants  or  en- 
joining specific  acts  are  limited  to  a  prevention  of  acts  in  furtherance  of 
the  illegal  proposed  contract,  and  impose  no  restrictions  upon  such  acts 
when  attempted  for  some  other  purpose,  whether  legal  or  illegal. 

The  charter  amendment  as  to  purchase  of  the  plant  and  appropriation 
of  a  part  of  the  general  revenue  for  its  payment,  if  not  invalid  for  the 
reasons  insisted  upon  by  def isndant  in  error,  does  not  name  the  city  au- 
thority to  make  the  purchase,  but  simply  gives  the  council  power  to 
pledge  the  revenue  for  a  purchase  lawfully  made  through  the  water  and 
light  commission.  If  the  amendment  authorizes  the  council  to  pur- 
chase, certainly  the  caption  does  not  cover  it. 

By  the  Constitution  and  laws  the  district  court  is  given  jurisdiction  in 
all  cases  in  which  jurisdiction  is  not  expressly  given  to  some  other  court, 
and  it  not  having  been  made  to  appear  by  pleading  and  evidence  that 
some  court  other  than  the  district  court  had  jurisdiction,  the  question  of 
jurisdiction  does  not  arise  in  this  case.  Const.,  art.  5,  last  clause  of  sec. 
3;  Bev.  Stats.,  arts.  1099,  1107;  Graham  v.  Roder,  5  Texas,  141;  Sher- 
wood  V.  Douthit,  6  Texas,  224;  Ellett  v.  Powers,  8  Texas,  113;  Bridge  v. 
Ballew,  11  Texas,  269;  Harrell  v.  Hill,  15  Texas,  270;  Dwyer  v.  Bassett, 
63  Texas,  274;  McDannell  v.  Cherry,  64  Texas,  177;  Buchanan  v. 
Bilger,  64  Texas,  589;  Ratigan  v.  Holloway,  69  Texas,  468;  Smith  v. 
Kitchens,  40  S.  W.  Bep.,  42. 

This  was  not  a  suit  to  enjoin  the  collection  of  taxes  which  would  ac- 
crue against  plaintiffs  property  but  to  enjoin  the  making  of  a  contract 
which  was  of  the  value  of  at  least  $175,000,  and  concerning  which  the 
county  court  could  not  have  jurisdiction.    Same  authorities. 

Under  the  charter  of  the  city  of  Austin  taxes  assessed  are  a  special 
lien  on  the  real  property  against  which  they  are  assessed,  and  plaintiff's 
property  being  of  the  value  of  $5000,  that  value,  or  the  value  of  the  real 
property,  is  the  amoimt  involved  rather  than  the  amount  of  taxes  which 
might  be  claimed  against  it,  there  being  no  pleading  or  evidence  to  show 
that  said  real  property  was  not  of  greater  value  than  $500  and  every 
intendment  being  in  favor  of  the  jurisdiction.  Sec.  44  of  the  Charter  of 
the  City  of  Austin,  approved  April  13,  1901;  Marshall  v.  Taylor,  7 
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Texas,  235 ;  Smith  v.  Giles,  65  Texas,  341 ;  Cotulla  v.  Qoggan,  77  Texas, 
32;  Dwyer  v.  Bassett,  63  Texas,  274. 

The  district  court  had  jurisdiction  without  regard  to  the  amount  in 
•controversy,  the  pleadings  and  evidence  showing  that  plaintiff  owned 
real  property  subject  to  taxation  by  the  city  of  Austin,  which  taxes  when 
assessed  would  be  a  lien  on  said  real  property  and  which  could  only  be 
-enforced  by  suit  in  the  district  court.  Const.,  art.  5,  sec.  8 ;  Eev.  Stats., 
1895,  arts.  1098,  1099,  1107;  Eed  v.  Johnson,  53  Texas,.  284;  Anderson 
County  V.  Kennedy,  58  Texas,  616 ;  Lane  v.  Howard,  22  Texas,  7 ;  Har- 
grave  v.  Simpson,  25  Texas,  396. 

If  the  amoimt  of  plaintiflE^s  taxes  involved  is  to  be  considered  as  the 
test  of  jurisdiction,  then  his  taxes  for  one  year  for  general  revenue  at  1 
per  cent  would  be  $50,  which  would  not  be  within  the  jurisdiction  of  the 
•coimty  court,  and  if  the  amoimt  of  his  taxes  for  the  whole  term  the  con- 
tract would  have  to  run  would  be  the  amount  in  controversy,  then  the 
amounts  to  be  paid  were  $175,000,  with  interest  at  3  per  cent  per  annum 
from  the  1st  day  of  October,  1901,  and  $39,925,  witii  interest  at  6  per 
cent  per  annum  from  the  30th  day  of  May,  1899,  and  $25,000,  with 
interest  at  6  per  cent  per  annum  from  the  —  day  of  May,  1901,  and 
at  $25,00^  per  annum  it  would  take  more  than  eleven  years  to  pay  them, 
and  that  would  involve  the  plaintiff  to  the  amount  of  $550,  which  would 
still  be  within  the  jurisdiction  of  the  district  court. 

If  the  amount  of  one-fourth  of  the  general  revenue  per  annum  which 
was  to  be  pledged  should  be  the  test  of  jurisdiction,  then  one-fourth  of 
plaintiflPs  annual  general  revenue  tax  would  be  $12.50  per  annum  and 
for  the  whole  life  of  the  proposed  contract  would  not  amount  to  $200,  so 
that  in  no  event  would  the  coimty  court  have  jurisdiction. 

BROWN,  Associate  Justice. — On  the  13th  day  of  April,  1882,  the 
city  of  Austin,  a  municipal  corporation  organized  under  special  act  of 
the  Legislature  of  Texas,  entered  into  a  contract,  by  ordinance  duly 
passed  by  the  city  council,  with  the  Austin  Water,  Light  and  Power 
Company  of  the  city  of  Austin,  a  corporation  organized  under  the  laws 
of  the  State  of  Texas,  whereby  the  right  and  privilege  were  granted  to 
the  company  to  furnish  water  to  the  city  of  Austin  for  the  period  of 
twenty  years,  at  the  rate  of  $12,100  per  annum.  This  contract  was  car- 
ried out  by  both  parties  for  a  number  of  years,  when  the  city  of  Austin, 
having  constructed  a  water  and  light  plant  of  its  own,  refused  to  take 
water  from  the  Austin  Water,  Light  and  Power  Company,  whereupon 
suits  were  filed  in  the  United  States  Circuit  Court  at  various  times, 
which  resulted  in  large  judgments  against  the  city,  amounting  to 
$65,000;  and  there  existed  a  claim  of  the  water,  light  and  power  com- 
pany against  the  city  for  water  furnished,  and  for  which  claim  no  suit 
had  been  instituted  or  judgment  rendered.  The  judgments  and  the 
claim  aggregated  $82,317.19.  On  September  30,  1901,  the  mayor  and 
the  city  council  of  Austin  passed  a  resolution  whereby  the  city  agreed 
to  purchase  the  plant  of  the  Austin  Water,  Light  and  Power  Company  at 
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the  price  of  $175^000^  and  to  pay  all  judgments  and  claims  against  the- 
city  for  water  famished  prior  to  that  date,  if  the  pei.ding  suits  should 
be  decided  against  the  ci^.  The  amount  was  to  be  paid  by  the  city  in 
installments  not  to  exceed  $25,000  per  annum,  and  to  be  applied  (1)  to 
the  extinguishment  of  the  interest  for  each  year  on  the  whole  sum  of 
purchase  price,  judgments,  and  claims  against  the  city;  (2)  to  the  pay- 
ment of  the  principal  and  interest  of  the  judgments  and  claims  of  the 
water  and  light  company  against  the  city;  and  (3)  to  the  payment  of 
the  purchase  price  of  the  plant 

The  taxable  value  of  all  property  in  the  city  of  Austin,  as  shown  by 
the  tax  rolls  for  the  year  1900,  amounting  to  $9,030,000,  the  tax  of  one^ 
fourth  of  1  per  cent  upon  the  valuation  would  not  yield  $25,000. 

The  mayor  and  city  coimcil  were  proceeding  to  consummate  the  pur- 
chase of  tiie  plant  under  the  contract  made  by  the  resolution  before 
stated,  when  John  D.  McCall,  a  citizen  and  taxpayer  of  the  city,  owning^ 
property  valued  for  taxation  at  the  sum  of  $5000,  obtained  an  injunc- 
tion, enjoining  the  city  of  Austin  and  its  mayor  and  city  council  from 
making  the  purchase  imder  the  said  contract.  The  allegations  of  the- 
petition  for  injimction,  so  far  as  necessary,  will  be  stated  in  the  opinion^ 
and  the  pertinent  provisions  of  the  charter  of  the  city  of  Austin  will  be 
referred  to  and  stated. 

The  case  was  submitted  to  the  district  judge  upon  an  agreed  statement 
of  the  facts,  and  a  judgment  was  entered  perpetuating  the  writ  of  in- 
junction, which  judgment  was  aflBrmed  by  the  Court  of  Civil  Appeals. 

Counsel  for  the  city  claim  that  power  to  purchase  the  water,  light  and 
power  plant  is  conferred  upon  the  city  by  section  70,  paragraph  46,  of  its 
charter,  from  which  we  quote  as  follows:  'To  erect,  construct,  build, 
operate,  and  maintain  a  water  and  electric  light  system  to  supply  the 
city  and  its  inhabitants  with  water  and  electric  lights,  by  constructing- 
and  maintaining  a  reservoir  of  water  in  and  about  the  channel  of  the 
Colorado  River,  within  and  without  the  city  limits,  by  means  of  the 
dam  across  the  same,  as  the  same  is  now  constructed,  to  serve  as  a  reser- 
voir and  to  furnish  power  to  operate  an  electric  light  system,  and  build 
such  other  reservoirs  as  may  be  necessary,  at  such  an  elevated  point 
within  and  without  the  city,  as  may  be  necessary  to  supply  the  higher* 
portions  of  the  city  with  water.^'  The  defendant  in  error  contends  that 
the  portion  of  the  charter  before  quoted  was  repealed  by  section  103  of 
said  charter,  which  is  in  these  words:  "The  board  (the  water,  light  and 
power  commission)  and  their  successors  shall  take  and  hold  possession 
of,  and  have  and  receive  general  and  exclusive  supervision,  management, 
and  control  of  the  system  of  waterworks,  electric  lights  and  power  plants 
of  the  city  of  Austin,  and  all  property,  funds,  and  business  belonging  or 
appertaining  thereto;  and  it  shall  have  the  exclusive  power,  and  it  is 
charged  with  the  duty,  as  a  branch  of  the  city  government,  to  furnish 
aU  water,  light,  and  power  adequate  to  the  requirements  of  the  city  of 
Austin  for  public  use,  ♦  ♦  ♦  and  shall  have  the  power  to  improve, 
extend,  add  to,  or  change  said  system  under  its  control,  as  the  board  may 
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from  time  to  time  determine^  and  to  dispose  of  all  property  not  needed 
for  the  proper  management  of  the  plant  and  system/'  The  section  last 
quoted  does  not  confer  upon  the  water  and  light  commission  any  power 
which  is  inconsistent  witii  that  conferred  upon  the  city  council  by  sec- 
tion 70,  paragraph  46,  as  above  quoted.  The  city,  by  its  charter,  is  em- 
powered to  construct,  operate,  and  maintain  a  water  and  electric  light 
system,  which  is  entirely  consistent  with  the  provisions  of  section  103, 
which  confers  upon  the  water  and  light  commission  the  authority  to  re- 
•ceive  and  have  exclusive  supervision,  management,  and  control  of  the 
system  of  waterworks,  electric  lights  and  power  plants  of  the  city  of 
Austin,  and  all  property,  funds,  and  business  belonging  or  appertaining 
thereto;  also  the  power  to  construct  wells,  canals,  and  such  improve- 
ments as  it  might  deem  needful  for  properly  carrying  on  the  business  in 
pursuance  of  its  powers  as  such  board.  The  city  coimcil  represents  the 
-city, — Shaving  power  to  contract  and  to  perform  agreements.  The  water 
and  light  commission  is  an  instrument  created  by  the  law,  by  which  the 
city  of  Austin  performs  the  duties  and  exercises  the  powers  conferred 
upon  the  water  and  light  commission.  The  commission  is  not  a  corpor- 
ate body.  The  authority  of  the  water  and  light  commission  is  confined 
to  such  plants  as  it  may  receive  from  the  city  government.  It  acts  for 
the  city,  is  not  authorized  to  buy,  nor  is  it  necessary  for  the  exercise  of 
the  powers  granted  that  it  should  acquire  another  plant.  We  conclude 
that  the  water  and  light  commission  has  no  power  to  construct  or  to 
purchase  a  plant.  Its  powers  relate  to  and  are  confined  to  a  plant  or 
plants  provided  by  the  city. 

We  recur  to  the  question,  does  section  70  of  its  charter  confer  upon  the 
city  authority  to  purchase  the  Austin  light  and  power  plant?  The  terms 
of  the  statute  by  which  the  city  is  authorized  to  construct  waterworks 
are  so  definite  and  prescribe  so  specifically  the  place  where  the  plant  shall 
\)e  constructed,  and  the  manner  in  which  it  shall  be  built,  that  it  can 
not  be  construed  as  authorizing  the  city  to  acquire  such  plant  in  any 
other  manner.  An  implied  power  must  arise  out  of,  and  be  appropriate 
to  the  execution  of,  an  express  power;  but  the  execution  of  the  power 
to  construct  the  waterworks  by  means  of  a  dam  on  the  Colorado  River 
f  does  not  require  the  purchase  of  a  plant  already  constructed.  We  there- 
fore conclude  that  the  city  of  Austin  did  not  have  authority  to  make  the 
contract,  unless  it  is  given  by  the  amendment  of  September  21,  1901. 

The  amendment  to  the  charter  of  the  city  of  Austin  was  entitled  as 
follows:  "An  act  to  amend  sections  33,  34,  36,  3^7,  and  63  of  an  act 
entitled  *An  act  to  incorporate  the  city  of  Austin,  grant  it  a  new  charter 
and  fix  its  boimds,'  approved  April  13,  1901,  so  as  to  provide  for  the  re- 
funding of  its  bonded  debt  and  further  define  its  powers  and  duties  rela- 
tive to  its  bonded  indebtedness,  to  define  the  powers  of  said  city  in  refer- 
ence to  the  streets  and  highways  within  its  corporate  limits,  and  to  au- 
thorize said  city  to  pledge  not  exceeding  one-fourth  of  its  general  rev- 
enue for  the  payment  and  security  of  judgments  and  claims  herein  spe- 
cified.'^    Section  33  of  the  charter,  as  far  as  it  bears  upon  the  question,  is 
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as  follows:  ''A  part  of  said  general  revenue,  not  to  exceed  one-fourth  of 
one  per  cent  of  the  total  taxable  values  as  aforesaid  of  said  city  may,  by 
the  city  council,  be  appropriated  and  pledged  for  the  liquidation,  set- 
tlement and  payment  of  the  money  to  become  due  by  virtue  of  the  terms 
of  any  contract  which  may  be  by  said  city  made  for  the  purchase  of 
any  water,  light  or  power  plant  at  present  owned  and  operated  in  said 
<Aty  by  private  persons  or  corporations.'*  The  defendant  in  error  insists 
that  this  amendment  is  in  conflict  with  article  3,  section  35,  of  the  Con- 
stitution of  this  State,  which  is  in  these  words:  "No  bill  *  *  * 
shall  contain  more  than  one  subject,  which  shall  be  expressed  in  its 
title/*  The  rule  for  construing  that  provision  of  the  Constitution  is 
aptly  expressed  in  Morris  v.  Gussett,  62  Texas,  741,  as  follows:  "The 
tendency  of  the  decisions  is  to  construe  the  constitutional  provisions  on 
this  subject  liberally,  ^rather  than  to  embarrass  legislation  by  a  con- 
struction whose  strictness  is  unnecessary  to  the  accomplishment  of  the 
beneficial  purposes  for  which  it  was  adopted/  "  It  is  not  contended  that 
ihe  caption  of  this  bill  would  not  be  sufficient  if  it  omitted  the  qualify- 
ing clause  "so  as,'*  etc. ;  but  it  is  claimed  that  this  clause  of  the  caption 
limits  the  law  to  the  subjects  mentioned  in  the  title.  Granting  this  to 
be  correct,  does  not  the  clause  of  the  caption  embrace  the  subject  matter 
of  the  amendment  of  section  33  ?  If  we  read  the  caption  as  it  applies  to 
section  33,  it  would  be  expressed  thus:    "An  act  to  amend  section  33 

*  *     *    of  an  act  entitled  *An  act  to  incorporate  the  city  of  Austin, 

*  *  **  so  as  to  authorize  said  city  to  pledge  not  exceeding  one-fourth 
of  its  general  revenue  for  the  payment  and  security  of  judgments  and 
claims  herein  specified."  The  words  'lierein  specified"  can  not  refer 
to  the  caption  of  the  act,  because  it  specifies  no  claims,  but  it  refers  to 
the  body  of  the  act  as  specifying  claims  which  are  included  in  the  cap- 
tion. Looking  to  the  body  of  the  amendment,  we  find  that  the  only 
claim  mentioned  is  such  as  might  arise  out  of  a  contract  the  city  might 
make  "for  the  purchase  of  any  water,  light  and  power  pla;nt  at  present 
owned  and  operated  in  said  city  by  private  persons  or  corporations."  It 
is  legitimate  in  the  construction  of  a  law  to  refer  to  the  caption  for 
explanation  (Sutherland,  Statutory  Construction,  section  210),  and  it  is 
equally  permissible  in  the  construction  of  the  caption  to  refer  to  the 
body  of  the  act.  Otoe  County  v.  Baldwin,  111  U.  S.,  16.  An  act  of  the 
Legislature  of  the  State  of  Nebraska  was  entitled  as  follows :  "An  act 
to  enable  coimties,  cities,  and  precincts  to  borrow  money  on  their  bonds, 
or  to  issue  bonds,  to  aid  in  the  construction  or  completion  of  works  of  in- 
ternal improvement  in  this  State."  In  th^  body  of  the  act  authority  was 
given  to  the  counties,  cities,  and  precincts  to  issue  bonds  in  aid  of  im- 
provements, not  limiting  them  to  those  situated  within  the  State  of 
Nebraska.  It  was  contended  that  the  subject  of  the  statute  was  not  em- 
braced in  the  terms  of  the  caption  and  that  the  law  was  void  under  the 
Constitution,  which  contains  this  provision:  "No  bill  shall  contain 
more  than  one  subject,  which  shall  be  clearly  expressed  in  the  title." 
Taken  alone,  the  plain  and  grammatical  construction  of  the  phrase  "in 
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this  State**  was  to  qualify  the  preceding  subject  'Vorks  of  internal  im- 
provement," but  the  bill  transposed  the  language  and  authorized  coun- 
ties, cities,  and  precincts  "in  this  State**  to  issue  bonds,  etc.  The  Su- 
freme  Court  of  the  United  States,  in  passing  upon  the  question  of  the 
validity  of  that  law,  looked  to  the  body  of  the  act  for  the  construction  of 
the  caption,  and  determined  that  the  proper  interpretation  of  the  cap- 
tion was  to  apply  the  qualif3ring  phrase  "in  this  State**  to  counties,  cities, 
and  precincts,  as  in  the  body  of  the  law.  That  court  said :  *T:t  would, 
we  think,  be  a  strained  construction  to  hold  that  the  title  of  the  act  is  to 
be  so  interpreted  as  to  be  limited  to  works  situated  in  the  State,  when 
such  limitation  does  not  exist  in  the  body  of  the  act,  and  when  the 
words  *in  the  State,*  in  the  title,  may  fairly  be  regarded  as  applicable  to 
the  prior  words  ^gounties,  cities,  and  precincts,*  to  which  words  they  are 
applied  in  the  body  of  the  act.**  The  reason  upon  which  the  constitu- 
tional requirement  rests  is  to  give  notice  of  the  object  of  the  act  This  is 
done  in  this  instance  by  reference  to  the  body  of  the  bill,  and  satisfies 
the  demands  of  the  Constitution. 

Section  33  of  the  charter  of  the  city  of  Austin,  as  amended,  empowers 
the  city  to  pledge  one-fourth  of  its  general  revenue  for  the  payment  of 
any  money  that  might  become  due  for  the  purchase  by  the  city  of  the 
water,  light,  and  power  plant.  It  is  true  the  power  to  purchase  is  not  ex- 
pressed in  so  many  words,  but  it  is  so  clearly  implied  that  the  mind  in- 
stinctively supplies  it  in  reading  the  clause  of  the  charter.  The  city 
could  not  provide  for  the  payment  of  money  upon  a  contract  made  in  the 
purchase  of  the  plant  unless  the  city  had  made  the  purchase;  therefore 
the  power  to  purchase  is  necessary  to  the  execution  of  the  power  expressly 
conferred.  This  leads  to  the  conclusion  that  the  power  to  purchase  the 
water  plant  in  question  was  conferred  upon  the  city  by  the  amend- 
ment to  section  33  before  quoted. 

Article  11,  section  5,  of  the  Constitution  of  this  State  contains  this 
limitation  upon  the  power  of  cities  to  create  debts :  "No  debt  shall  ever 
be  created  by  any  city  unless  at  the  same  time  provision  be  made  to 
assess  and  collect  annually  a  suiBcient  sum  to  pay  the  interest  thereon 
and  create  a  sinking  fund  of  at  least  two  per  cent  thereon.**  The  defend- 
ant in  error  contends  that  the  contract  proposed  to  be  made  between  the 
city  and  the  Austin  Water,  Light  and  Power  Company  is  violative  of  the 
foregoing  provision  of  the  Constitution,  in  this,  that  it  makes  no  pro- 
vision for  sinking  fund  upon  the  debt.  The  plaintiflE  in  error  insists  that 
no  debt  will  be  created,  but  undertekes  to  show  that  the  $175,000  origin- 
ates in  a  compromise  of  a  claim  in  favor  of  the  water,  light  and  power 
company  against  the  city  on  a  liability  which  might  accrue  in  the  future. 
It  is  plain  to  us  thai  a  purchase  of  the  water  plant  for  a  consideration 
of  $175,000  creates  a  debt  within  the  meaning  of  the  Constitution,  and 
that  such  debt  can  not  be  lawfully  created  unless  a  provision  be  made 
for  the  sinking  fund  of  not  less  than  2  per  cent.  The  terms  of  the  pro- 
posed contract  specifically  exclude  any  sinking  fund  upon  this  debt, — 
for  it  appropriates  to  the  payment  of  the  existing  claims  against  the 


Digitized  by  VjOOQ IC 


1902.]  City  op  Austin  v.  MoCall.  577. 

city  all  of  the  annual  payments  to  be  made  by  the  city,  except  the  in- 
terest upon  the  $175,000.  No  argument  or  reasoning  oould  elucidate  so 
plain  a  proposition  as  that.  We  hold  that  the  contract  as  proposed 
would  be  in  violation  of  the  Constitution  and  that  it  should  be  enjoined 
and  prohibited. 

We  find  no  error  in  the  rulings  complained  of  by  the  first  five  assign- 
ments in  the  application,  and  do  not  find  it  necessary  to  discuss  them, 
except  the  fourth,  by  which  it  is  asserted  that  a  taxpaying  citizen  of  a 
municipal  corporation  can  not  enjoin  the  making  of  an  illegal  contract 
by  the  corporation.  The  citizen  need  not  wait  until  an  unlawful  con- 
tract has  been  consummated,  but  may  prevent  the  wrongful  act  by  in- 
junction. Crampton  v.  Zabriskie,  101  U.  S.,  609.  In  that  case  Justice 
Field  stated  the  law  in  this  language: 

"Of  the  right  of  resident  taxpayers  to  invoke  the  interposition  of  a 
court  of  equity  to  provent  an  illegal  disposition  of  the  moneys  of  the 
county,  or  the  illegal  creation  of  a  debt  which  they  in  common  with  other 
property-holders  of  the  coimty  may  otherwise  be  compelled  to  pay,  there 
is  at  this  day  no  serious  question.  The  right  has  been  recognized  by  the 
State  courts  in  numerous  cases;  and  from  the  naturo  of  the  powers  ex-, 
ercised  by  municipal  corporations,  the  great  danger  of  their  abuse  and 
the  necessity  of  prompt  action  to  prevent  irremediable  injuries,  it  would 
seem  eminently  proper  for  courts  of  equity  to  interfere  upon  the  appli- 
cation of  the  taxpayers  of  a  coimty  to  prevent  the  consummation  of  a 
wrong,  when  the  officers  of  those  corporations  assume,  in  excess  of  their 
powers,  to  create  burdens  upon  property  holders.  Certainly,  in  the  ab- 
sence of  legislation  restricting  the  right  to  interfere  in  such  cases  to 
public  officer*  of  the  State  or  county,  there  would  seem  to  be  no  substan- 
tial reason  why  a  bill  by  or  on  behalf  of  individual  taxpayers  should  not 
be  entertained  to  prevent  the  misuse  of  corporate  powers.  The  courts 
may  be  safely  trusted  to  prevent  the  abuse  of  their  process  in  such  cases." 

It  is  ordered  that  the  judgments  of  the  District  Court  and  of  the 
Court  of  Civil  Appeals  be  and  the  same  are  hereby  reversed,  and  this 
court  proceeding  to  enter  the  judgment  that  should  have  been  entered 
by  the  District  Court,  it  is  ordered  that  the  temporary  injimction  issued 
herein  be  and  the  same  is  hereby  dissolved  in  all  respects,  except  in  so  far 
as  it  restrains  the  city  council  and  officers  from  entering  into  the  pro- 
posed contract,  and  in  this  respect  it  is  perpetuated,  eiijoining  and  re- 
straining the  said  city  council  from  entering  into  said  contract  with  the 
Austin  Water,  Light  and  Power  Company;  but  this  shall  not  be  con- 
strued to  prevent  the  purchase  of  the  plant  under  a  contract  made  in 
conformity  to  this  opinion.  It  is  ordered  that  plaintiff  in  error  recover 
from  defendant  in  error  all  costs  of  the  Court  of  Civil  Appeals  and  this 
court,  and  that  defendant  in  error  recover  of  the  City  of  Austin  the  costs 
of  the  District  Court 
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Westhrn  Union  TBLBORiLPH  Company  v.  W.  L.  Pbabcb. 

No.  1113.    Decided  June  9,  1902. 

1.— Telegnun^-CAre  of  Another— DeliTery. 

The  dutj  of  m  telegraph  company  tranemitting  a  message  addressed  to  the 
one  for  whom  it  was  intended,  but  in  care  of  another,  was  to  deliver  to  the 
latter  for  the  benefit  of  the  former,  and  it  is  not  relieved  from  this  duty  by 
having  and  complying  with  an  agreement  with  the  one  to  whose  care  it  was 
addressed,  and  who  lived  beyond  free  delivery  limits,  that  it  need  not  send  out 
messages  to  him,  but  could  notify  him  by  telephone.     (Pp.  581,  682.) 

S.— Same — Conflicting  Dedaions. 

The  conflict  between  the  ruling  of  the  Court  of  Civil  Appeals  in  this  case 
and  that  of  the  court  of  the  Second  District  in  Thompson  v.  Telegraph  Com- 
pany is  resolved*  on  certificate  of  the  conflict,  in  favor  of  the  latter  decision. 
(Pp.  581,  582.) 

Question  certified^  on  conflict  of  decisions,  from  the  Court  of  Civil 
Appeals  for  the  Third  District,  in  an  appeal  from  Palls  County. 

Oeo.  H.  Pearons  and  Clark  dk  Bollinger,  for  appellant. — ^Appellant 
under  the  law  was  only  required  to  exercise  ordinary  care  to  effect  a 
delivery  of  the  message  in  controversy,  in  accordance  with  its  usual  and 
reasonable  rules  and  regulations,  and  the  charge  of  the  court  substan- 
tially required  of  appellant  to  make  actual,  prompt  delivery  of  said 
telegram  either  to  appellee  or  to  the  said  C.  T.  Hunter,  and  was  more 
onerous  upon  appellant  than  required  by  law,  and  such  charge  in  con- 
nection with  the  further  instruction  that  the  jury  should  disregard  the 
efforts  of  appellant  in  telephoning  the  said  C.  T.  Himter,  in  considering 
the  diligence  of  appellant,  constitutes  an  error,  for  which  this  cause 
«hould  be  reversed.  Hargrave  v.  Telegraph  Co.,  60  S.  W.  Eep.,  687; 
Telegraph  Co.  v.  Burgess,  43  S.  W.  Eep.,  1033 ;  Telegraph  Co.  v.  Cooper, 
71  Texas,  507;  Telegraph  Co.  v.  Hays,  63  S.  W.  Eep.,  172;  Thompson 
V.  Telegraph  Co.,  30  S.  W.  Eep.,  250. 

The  jury  were  the  exclusive  judges  of  the  question  of  negligence. 
Eev.  Stats.,  art.  1317;  Mayo  v.  Tudor,  74  Texas,  471;  Eailway  v.  Mur- 
phy,  46  Texas,  366 ;  Eailway  v.  Greenlee,  70  Texas,  562. 

The  evidence  showing,  as  it  did  conclusively,  tiiat  appellee  and  said 
C.  T.  Himter  both  resided  out  of  the  limits  of  free  delivery  in  the  town 
of  Marlin,  it  was  only  incumbent  upon  appellant,  under  the  law,  to  use 
ordinary  care  to  effect  a  delivery  to  the  said  Hunter  within  the  free 
delivery  limits  of  Marlin,  except  upon  the  payment  of  special  additional 
charge  for  such  extra  service,  which  was  not  made,  and  the  courts  charge 
instructing  the  jury  to  disregard  appellant^s  contract  as  to  limits  of  free 
delivery,  except  it  had  specially  demanded  extra  compensation  and  found 
some  person  to  demand  it  of,  or  if  by  any  custom  it  had  made  delivery 
beyond  the  free  delivery  limits,  was  an  unwarranted  invasion  of  the  con- 
tract between  the  parties  and  constituted  error,  for  which  this  cause 
should  be  reversed.    Hargrave  v.  Telegraph  Co.,  60  S.  W.  Eep.,  687; 
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Telegraph  Co.  v.  EdBall,  63  Texas,  668;  Telegraph  Co.  v.  Taylor,  22  S. 
W.  Rep.,  532. 

Appellee  having  through  his  agent,  the  sender  of  said  message,  vol- 
nntarily  selected  the  said  C.  T.  Hunter  as  his  agent  to  receive  said  mes- 
sage, was  bound  by  any  existing  arrangement  made  between  the  said  C. 
T.  Hunter  and  appellant  in  reference  to  the  method  and  manner  of  the 
delivering  of  messages  to  him ;  and  the  proof  showing,  as  it  did  conclu- 
sively, that  the  said  Hunter  resided  outside  of  the  established  free 
delivery  limits,  the  issue  presented  by  such  charge  No.  3,  was  a  valid 
defense  and  should  have  been  submitted  to  the  jury. 

Rice  &  Bartlett,  for  appellee. — Although  a  person  in  whose  care  the 
message  is  sent  had  an  understanding  and  agreement  with  the  defendant 
company  as  to  the  time  and  place  of  delivering  his  own  private  messages, 
such  agreement  will  not  affect  the  question  of  diligence  nor  relieve  the 
company  from  liability  for  its  failure  to  use  ordinary  care  in  the  delivery 
of  a  message  designed  for  some  one  else.  Thompson  v.  Telegraph  Co., 
30  S.  W.  Rep.,  250;  Telegraph  Co.  v.  Mitchell,  44  S.  W.  Rep.,  274;  Tele- 
graph  Co.  vi.  Young  77  Texas,  245 ;  Telegraph  Co.  v.  Jackson,  46  S.  W. 
Rep.,  279;  Railway  v.  Aylward,  79  Texas,  677;  Railway  v.  Simcock, 
81  Texas,  504;  Baker  v.  Ashe,  80  Texas,  361. 

Although  Hunter  may  have  had  an  understanding  and  agreement  with 
the  defendiant  company  by  the  terms  of  which  said  company  was  to 
phone  him  as  to  arrival  of  any  private  messages  for  him,  phoning  him 
of  the  receipt  of  a  message  designed  for  some  one  else  and  sent  in  his 
care  would  not  excuse  the  company  from  the  exercise  of  ordinary  care 
to  deliver  the  same,  and  the  court  did  not  err  in  refusing  the  special 
charge  requested.  Thompson  v.  Telegraph  Co.,  30  S.  W.  Rep.,  250; 
Telegraph  Co.  v.  Mitchell,  44  S.  W.  Rep.,  274;  Telegraph  Co.  v.  Young, 
77  Texas,  245;  Telegraph  Co.  v.  Houghton,  82  Texas,  564;  Barefoot  v. 
Telegraph  Co.  67  S.  W.  Rep.,  912. 

WILLIAMS,  Associate  Justice. — This  case  is  presented  upon  the 
following  certificate: 

"This  is  an  action  by  appellee  against  the  appellant  for  damages  aris- 
ing from  failure  to  deliver  a  telegraphic  message,  addressed  to  the  plain- 
tiff, care  of  C.  T.  Hunter,  Marlin,  Texas,  announcing  the  death  of  appel- 
lee^s  brother;  that  by  reason  of  such  failure  the  appellee  was  prevented 
from  attending  the  burial  of  his  brother.  Upon  trial  of  the  case  in  the 
court  below,  appellee  recovered. 

"Among  the  defenses  pleaded  by  appellant  were  those  to  the  effect  that 
the  appellee  and  C.  T.  Hunter,  in  whose  care  the  message  was  sent, 
lived  beyond  the  free  delivery  limits  of  the  city  of  Marlin ;  that  the  mes- 
sage was  sent  and  received  on  Sunday,  and  that  by  the  rules  of  the  com- 
pany the  business  hours  on  Sunday  closed  at  10  o^clock  a.  m.,  and  that 
before  that  time  the  appellant  had  exercised  proper  diligence  to  deliver 
the  message  to  Hunter;  that  there  was  a  special  agreement  existing 
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between  appellant  and  Hunter,  that  the  latter,  on  account  of  living  out- 
side of  the  free  delivery  limits,  should  be  notified  by  telephone  message 
to  his  residence,  sent  by  appellant,  when  a  message  should  be  received  for 
Hunter,  and  that  the  appellant  should  not  be  required  to  send  messages 
out  to  his  residence;  that  in  pursuance  of  such  agreement,  upon  receipt 
of  the  message  by  the  operator  at  Marlin,  Hunter  was  notified  by  tele- 
phone that  there  was  a  message  there  for  him  at  the  telegraph  oflBce. 

*The  evidence  in  the  record  shows  that  Hunter  lived  in  the  city  of 
Marlin,  but  beyond  the  free  delivery  limits,  in  accordance  with  the  rules 
established  by  the  appellant.  The  message  in  question  was  directed  to 
the  appellee,  W.  L.  Pearce,  care  of  C.  T.  Hunter,  Marlin,  Texas,  and 
it  appears  from  the  facts  that  if  the  same  had  been  delivered  to  Hunter 
any  time  during  the  day  of  Sunday,  he  could  and  would  have  notified 
the  appellee  of  its  contents,  and  if  such  had  been  the  case  the  appellee 
could  and  would  have  reached  the  place  of  burial  of  his  deceased  brother. 
The  operator  of  the  appellant  at  Marlin,  and  the  messenger  or  delivery 
boy,  testified  to  the  effect  that  before  this  message  was  received  there 
was  an  agreement  existing  between  appellant  and  Hunter  to  the  effect  that 
upon  receipt  of  messages  at  Marlin  for  Hunter,  notice  of  that  fact  should 
be  sent  to  his  residence,  and  he  would  either  come  or  send  to  the  telegraph 
oflBce  for  the  same.  It  also  appears  that  the  delivery  boy,  before  10 
o'clock  a.  m.  on  the  day  of  its  reception,  went  to  the  business  part  of  the 
town  of  Marlin,  where  he  expected  to  find  Hunter,  for  the  purpose  of 
delivering  this  message;  but  after  search  Hunter  could  not  be  found. 
The  boy  thereupon  telephoned  to  the  residence  of  Hunter,  stating  to  the 
effect  that  a  message  was  received,  and  some  one,  in  reply  thereto,  stated 
in  effect  that  Himter  was  sick  and  would  later  on  come  to  the  ofBce  and 
get  the  message.  No  further  effort,  it  seems,  was  made  until  the  next 
day  to  deliver  this  message  to  Hunter.  When  delivered  it  was  too  late 
for  the  appellee  to  attend  the  funeral  of  his  brother. 

^^The  court,  although  requested,  refused  to  instruct  the  jury  on  the  sub- 
ject of  the  agreement  and  arrangement  existing  between  Hunter  and  the 
agent  of  appellant,  as  to  telephoning  to  Himter's  residence  concerning 
the  reception  of  messages  at  that  point  for  him.  The  evidence  in  the 
record  justified  the  submission  of  this  issue.  As  we  construe  the  case  of 
Telegraph  Company  v.  Young,  77  Texas,  245,  the  action  of  the  court 
in  refusing  to  submit  this  question  to  the  jury  was  erroneous.  In  the 
case  noticed  the  message  was  directed  to  Mrs.  N.  Young,  care  of  W.  E. 
Henry  &  Co.  The  facts  show  that  the  message  was  tendered  to  W.  R. 
Henry  and  he  declined  to  receive  or  forward  it,  and  handed  it  back  to 
the  messenger  with  directions  where  to  find  Mrs.  Yoimg.  The  trial 
court  instructed  the  jury,  in  effect,  that  if  the  defendant's  agent  tendered 
the  message  to  Henry  and  he  declined  to  receive  it,  and  gave  the  mes- 
senger such  directions  as  would  enable  him  to  find  Mrs.  Young  by  the 
exercise  of  reasonable  diligence,  then  it  was  the  duty  of  such  messenger 
to  make  an  effort  to  find  her  and  deliver  the  message  to  her.  The  court 
held  that  this  instruction  was  erroneous,  and  said : 
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"The  liability  of  the  company  must  be  determined  by  the  tenns  of 
its  contract.  Its  obligation  was  not  to  deliver  to  W.  E.  Henry  &  Co. 
and  to  Mrs.  Young,  but  to  deliver  to  them  as  her  agents,  properly 
addressed  to  her,  to  be  dealt  with  by  them  as  they  deemed  best.  The 
direction  to  Mrs.  Young,  care  of  W.  E.  Henry  &  Co.,  has  the  same  mean- 
ing and  legal  effect  as  it  would  have  had  if  the  direction  had  been  to  W. 
B.  Henry  &  Co.  for  Mrs.  Yoimg.  The  company  contracted  to  deliver 
to  W.  E.  Henry  &  Co.,  for  the  benefit  of  plaintiffs  wife,  and  when  they 
delivered  to  a  member  of  that  firm,  their  liability  was  at  an  end.  The 
court  should  have  so  charged  the  jury.' 

*The  principle  decided  in  this  case  is  applicable  here.  The  message 
stood  as  if  directed  to  Hunter,  and,  such  being  the  case,  it  would  be  gov- 
erned by  the  contract  made  between  Hunter  and  appellant^s  agent,  reliev- 
ing the  latter  from  doing  more  than  notifying  the  residence  of  Hunter 
by  telephone  that  the  message  was  received.  It  is  not  disputed  but  that 
the  messenger  telephoned  to  Hunter^s  residence,  but  Huntelr  contends 
that  he  received  no  such  message  by  telephone,  and  did  not  know  that  one 
had  been  sent,  and  also  denies  the  existence  of  such  an  arrangement. 

'TEt  will  be  noticed  from  the  evidence  of  the  witnesses  of  appellant 
upon  this  subject  that  their  testimony  is  to  the  effect  that  their  agree- 
ment was  not  to  inform  Hunter  in  person,  but  to  telephone  to  his  resi- 
dence when  a  message  was  received.  If  such  was  the  agreement,  reach- 
ing the  residence  by  telephone  would  be  substantial  compliance  with  it. 
The  evidence  concerning  the  agreement  raised  the  issue  of  its  existence, 
And  the  court  should  have  submitted  the  question  to  the  jury. 

^^t  is  unnecessary  that  we  should  state  the  other  questions  passed  upon 
in  the  opinion.  The  ruling  above  set  out  was  one  of  the  grounds  upon 
which  the  court  based  its  judgment,  reversing  and  remanding  the  cause. 
In  opposition  to  the  views  expressed  in  so  much  of  the  opinion  as  above 
set  out,  is  the  opinion  of  the  Court  of  Civil  Appeals  of  the  Second 
Supreme  Judicial  District  of  the  State  of  Texas,  in  the  case  of  Thomp- 
son V.  Telegraph  Company,  30  Southwestern  Eeporter,  250.  There  is 
An  apparent  conflict  between  the  ruling  of  this  court  and  the  case  cited. 
Therefore  the  Court  of  Civil  Appeals  of  the  Third  Supreme  Judicial 
District  of  Texas,  through  its  Chief  Justice,  certifies  to  the  Supreme 
Court,  for  its  answer,  the  following  question: 

^^as  it  error  in  the  trial  court, to  refuse  the  instruction  presenting 
the  issue  discussed  by  this  court  in  its  opinion,  as  above  set  out?" 

The  contract  of  the  telegraph  company  was  with  the  sender  of  the 
message,  for  the  benefit  of  Pearce.  By  accepting  the  message,  the  com- 
pany undertook  with  the  sender,  for  the  benefit  of  Pearce,  to  use  reason- 
able diligence  to  transmit  and  deliver  it  to  Hunter  for  Pearce.  Hunter 
was  not  one  of  the  contracting  parties,  and  the  agreement  between  him 
And  the  company,  as  to  the  delivery  of  his  messages,  could  not  alter  the 
contract  between  other  parties  not  made  for  his  benefit.  The  duty  of 
the  defendant,  under  its  contract  with  the  sender  of  the  message,  was  to 
-deliver  to  Hunter  for  Pearce,  or  to  exercise  reasonable  diligence  to  do 
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so,  and  not  merely  to  do  that  which  Hunter  had  agreed  might  be  done 
with  his  own  messages. 

We  think  the  opinion  of  the  Court  of  Civil  Appeals  in  this  case,  in  its 
declaration  of  the  law  applicable,  conflicts  with  that  of  the  Court  of 
Civil  Appeals  of  the  Second  District  in  the  case  referred  to,  and  the 
certificate  is  sufficient  to  enable  this  court,  under  the  statute,  to  deter- 
mine the  conflict.  The  opinion  certified  holds  that  the  agreement  of 
the  company  with  Hunter  justified  the  defendant  in  not  making  delivery 
of  the  telegram  to  him,  while  the  other  decision  holds  the  contrary. 
After  the  last  named  decision  was  made,  another  trial  was  had,  in  which 
the  plaintiff  recovered  a  judgment,  which  was  affirmed  by  the  Court  of 
Civil  Appeals.  An  application  for  writ  of  error  from  the  judgment  of 
affirmance  was  refused  by  this  court  94  Texas,  698.  The  special 
charge  referred  to  stated  the  law  to  be  as  held  in  the  opinion  certified, 
and  it  follows  from  wkat  we  have  said,  the  trial  court  did  not  err  in 
refusing  it 


P.  T.  Norwood  v.  W.  K.  Snell  bt  al. 

No.  1114.    Bedded  June  9,  1002. 

Older  of  Sale— Probate  Record*— Sisning  Minutes. 

It  was  not  essential  to  the  yalidity  of  orders  of  sale  of  land  in  administra- 
tion, appearing  in  the  minutes  of  the  county  court  in  1868,  that  the  presiding 
judge  should  have  approved  and  signed  the  minutes  of  the  term  at  whi(£ 
they  were  rendered;  the  statute  requiring  such  signature  is  directory  meanely. 
1  Pasch.  Dig.  Laws,  arts.  1236,  1383.     (Pp.  583-585.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Third  Dis- 
trict, in  an  appeal  from  Red  Biver  County. 

W.  T.  Armistead,  Dan  T,  Leary,  and  Oeo,  T.  Vaughan,  for  appellant. 
The  failure  of  the  county  judge  who  presided  over  the  County  Court  of 
Red  River  County  sitting  as  a  probate  court  to  sign  the  probate  minutes 
of  said  court  at  its  February  term,  1868,  is  merely  an  irregularity  and  a 
neglect  of  duty  on  the  part  of  said  judge,  which  does  not  make  void  the 
judgments  and  orders  which  appear  of  record  on  the  minutes  of  said 
term  of  said  court  The  record  imports  verity  and  can  not  be  attacked 
in  this  collateral  proceeding.  Cannon  v.  Hemphill,  7  Texas,  184; 
Wright  V.  State,  37  Texas  Crim.  Rep.,  3;  Freem.  on  Judg.,  sec  50e; 
Crim  V.  Kessing,  89  Cal.,  478;  Baker  v.  Baker,  51  Wis.,  538;  Traer  v. 
Whitman,  56  Iowa,  443;  Clapp  v.  Hawley,  69  N.  Y.,  625;  Keener  v. 
Goodson,  89  N.  C,  273;  Gun.  v.  Tackett,  67  Ga.,  725;  French  v.  Pease, 
10  Kan.,  51 ;  Fontaine  v.  Hudson,  93  Mo.,  62 ;  Rollins  v.  Henry,  78  N. 
C,  342 ;  Cathcart  v.  Peck,  11  Minn.,  45 ;  Childs  v.  McChesney,  20  Idwa, 
431;  Ex  parte  Slocomb,  9  Ark.,  375;  Van  Fleet's  Col.  Att.,  sec.  690; 
Newman's  Estate,  7  Am.  St.  Rep.^^  146 ;  Estate  of  Cook,  11  Am.  St.  Rep., 
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267;  Eitchie  v.  Carpenter,  26  Am.  St  Bep.,  877;  Scott  v.  Bohman,  47 
Am.  St  Rep.,  767. 

Chalmers,  Doak  &  Kennedy,  for  appellees. — The  minutes  of  the  court 
should  be  signed  by  the  judge.  A  minute  not  so  signed  nor  in  any  way 
established  can  import  no  Terity  and  does  not  show  that  it  has  ever  re- 
ceived judicial  sanction,  and  the  entry  does  not  indicate  what  land  was 
to  be  sold.  All  this  must  appear  in  the  record  for  the  purpose  of  giving 
the  judgment  a  specific  operation  and  effect.    Hart  Dig.,  art.  316. 

If  the  signature  of  the  judge  to  the  minutes  can  be  dispensed  with,  if 
the  mere  writing  in  a  book  for  which  no  one  appears  to  be  responsible 
can  take  the  place  of  a  record,  duly  signed  and  approved,  and  become  of 
equal  force,  then  why  did  the  Legislature  say  they  should  be  approved 
and  signed  by  the  judge?  If  it  be  a  mere  irr^ularity  and  imports 
verity,  then  why  is  the  language  used  that  they  shall  be  signed  by  the 
judge?  Not  oidy  is  the  approval  and  the  signature  of  the  judge  want- 
ing, but  the  petition  and  the  purported  order  taken  together  describe 
notiiing  and  leave  it  to  conjecture  as  to  what  in  fact  was  done  or  what 
was  intended  to  be  done,  if  anything.  Who  vouches  for  the  judge? 
Where  is  the  attestation  of  the  derk  who  wrote  the  pretended  order? 
Where  is  the  evidence  that  the  book  offered  in  evidence  was  ever  a  pro- 
bate record  of  Bed  River  County?  Without  some  of  these  earmarks  of 
identification,  how  could  the  trial  court  know  that  the  book  was  a  pro- 
bate minute  book,  that  the  orders  were  made  and  the  land  was  the  land 
described  in  plaintiff's  second  amended  petition?  And  how  can  this 
court  know  these  things? 

BROWN,  Associate  Justice. — ^The  Court  of  Civil  Appeals  of  the 
Third  Supreme  Judicial  District  has  certified  to  this  court  the  follow- 
ing statement  and  question : 

'There  is  now  pending  in  this  court  cause  No.  2792,  styled  P.  T.  Nor- 
wood V.  W.  K.  Snell  et  al.,  an  action  of  trespass  to  try  title  by  the  appel- 
lant against  the  appellees.  Judgment  of  the  trial  court  was  in  favor 
of  the  appellees,  defendants  below.  Appellant  deraigned  title  through 
the  administratioii  of  the  estate  of  one  R.  C.  Hemmingway,  whereof 
John  H.  Caudle  was  administrator,  formerly  pending  in  the  District 
Court  of  Red  River  County. 

*Tlaintiff  offered  in  evidence  so  much  of  the  probate  records  of  the 
February  term,  1868,  of  the  County  Court  of  Red  River  County  as 
tended  to  show  an  order  of  the  court  to  sell  the  land  in  controversy. 
Preceding  this  order  was  an  application  and  petition  for  the  sale  of  the 
land  in  controversy.     The  order  offered  in  evidence  is  as  follows : 

"  February  Term,  1868,  W.  M.  Harrison  v.  The  Estate  of  R.  C.  Hem- 
mingway, deceased.  Petition  to  compel  administrator  to  sell  lands  for 
cash: 

"  This  cause  coming  on  to  be  heard  on  application  of  plaintiff,  and  it 
appearing  to  the  satisfaction  of  the  court  that  it  would  be  to  the  inter- 
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'^t  of  the  estate  to  s^U  said  land  on  a  credit  of  twelve  months,  it  is  there- 
fore ordered  by  the  conrt  that  the  administrator  proceed  to  sell  said  land 
on  a  credit  of  twelve  months,  bond  with  approved  security  retaining  a  lien 
on  land  for  payment  of  purchase  money,  after  giving  legal  notice,  to 
satisfy  plaintiffs  demand,  on  the  first  Tuesday  in  April/ 

"To  the  introduction  of  which  the  defendant  objected  on  the  ground 
that  the  county  judge  presiding  over  said  court  failed  to  sign  said  pro- 
bate record  and  the  minutes  of  said  County  Court  for  the  term  at  which 
said  order  was  made,  and  for  lack  of  the  signature  of  the  county  judge 
to  the  minutes,  and  no  evidence  was  introduced  to  show  that  the  order 
was  in  fact  made  by  the  court,  said  order  is  a  nullity ;  and  further  that 
said  order  does  not  describe  the  land,  the  sale  of  which  it  purports  to 
order.  And  further^  no  application  by  the  administration  was  shown  to 
sell  said  land,  but  the  order  was  made  on  application  of  a  creditor,  with- 
out requiring  the  administrator  to  show  cause  why  he  should  not  apply 
for  said  order;  which  objections  were  by  the  court  sustained  and  said 
order  of  sale  was  deluded,  to  which  ruling  of  the  court  the  plidntiff 
then  and  there  excepted. 

"Appellant  also  offered  in  evidence  so  much  of  the  probate  records  as 
show  an  order  entered  at  the  June  term,  1868,  as  follows : 

"  *J.  H.  Caudle,  Administrator,  v.  The  Estate  of  R  C.  Hemmingway. 
Petition  to  sell  land  to  enforce  vendor's  lien. 

"  ^This  cause  coming  on  to  be  heard  on  application  of  J.  H.  Caudle, 
administrator  of  the  estate  of  E.  C.  Hemmingway,  deceased,  to  sell  the 
land  to  enforce  vendor's  lien,  it  is  ordered  by  the  court  that  said  admin- 
istrator proceed  to  sell  the  land  on  credit  of  twelve  months,  taking  bond 
with  approved  security  retaining  a  lien  on  the  land  for  the  payment  of 
the  purchase  money,  after  giving  notice  as  required  by  law,  on  the  first 
Tuesday  in  August,  1868,  and  ordered  by  the  court  that  the  same  be 
recorded.' 

"To  the  introduction  of  which  order  of  sale  the  defendant  objected 
on  the  ground  that  the  order  does  not  describe  the  land  ordered  to  be 
sold,  nor  does  it  refer  to  anything  from  which  a  description  can  be  ob- 
tained or  the  land  identified.  And  further,  that  the  minutes  of  that  term 
of  the  court  were  not  signed  and  approved  by  the  presiding  judge,  and  no 
evidence  was  introduced  to  prove  the  authenticily  of  said  order;  which 
objections  were  by  the  court  sustained,  and  said  order  of  sale  excluded, 
to  which  ruling  of  the  court  the  plaintiff  excepted,  and  tendered  his  bill 
of  exception,  which  bills  of  exception  in  both  instances  above  stated 
were  approved  by  the  trial  court. 

"These  orders  were  necessary  to  be  established  by  plaintiff  as  part  of 
his  evidence  of  title,  and  this  court  has  concluded  tiiat  the  trial  court 
erred  in  not  admitting  these  orders  in  evidence,  unless  the  ruling  of  the 
court  below  can  be  sustained  on  the  ground  that  the  orders  were  not  ad- 
missible because  the  judge  of  the  court  before  whom  they  were  rendered 
did  not  sign  and  approve  the  minutes  of  the  court  that  contained  these 
orders.     Therefore,  the  Court  of  Civil  Appeals  of  the  Third  Supreme 
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Judicial  District  of  the  State  of  Texas,  through  its  Chief  Justice,  certi- 
fies to  the  Supreme  Court  of  Texas,  the  following  question : 

'*Was  it  essential  to  the  validity  of  these  orders  that  the  presiding 
judge  of  the  comi;  that  rendered  and  passed  them  should  have  approved 
and  signed  the  minutes  of  the  tenn  at  which  they  were  rendered?" 

To  tiie  question  we  answer:  The  failure  of  the  judge  of  the  county 
court  to  sign  the  minutes  did  not  render  the  orders  void. 

The  law  in  force  at  the  time  of  the  transaction  certified  is  embodied 
in  the  following  articles  of  PaschaPs  Digest,  volume  1 : 

'*Art.  1236.  Each  county  court  shall  cause  to  be  procured  and  kept 
in  the  clerk's  ofl&ce,  suitable  books,  in  which  it  shall  be  the  duty  of  the 
clerk  to  record  all  the  proceedings  of  each  term  of  the  court;  which 
record  shall  be  read  over  and  signed  by  the  chief  justice  or  the  member 
of  the  court  presiding,  at  the  end  of  each  term ;  and  the  clerk  shall  also 
record  all  the  proceedings  of  such  court  that  are  authorized  to  take 
place  in  the  vacations  between  the  terms ;  and  such  records  shall  be  read 
over  on  the  first  day  of  the  term  of  the  proper  court  next  after  such 
proceedings  took  place,  and  shall  be  signed  by  the  chief  justice,  or  mem- 
ber of  the  court  presiding. 

"Art  1383.  AH  decisions,  orders,  decrees,  and  judgments  of  the 
county  court,  under  the  provisions  of  this  act,  shall  be  entered  on  the 
records  of  the  court  by  the  clerk,  at  the  time  such  decision,  order,  decree, 
or  judgment  shall  be  made  or  rendered.*' 

In  the  construction  of  similar  statutes,  the  courts  of  other  States  dif- 
fer,— some  holding  that  such  a  statute  is  mandatory,  and  that  a  failure 
to  comply  with  it  renders  the  judgments  and  orders  of  the  court  invalid ; 
while  the  courts  of  other  States  hold  such  statutes  to  be  directory,  and 
that  a  failure  on  the  part  of  the  judge  to  sign  the  minutes  does  not 
invalidate  the  proceedings  of  the  court.  Black  on  Judg.,  sec.  109 ;  Bart- 
lett  V.  Lang,  2  Ala.,  161 ;  Rollins  v.  Henry,  78  N.  C,  342. 

The  Court  of  Criminal  Appeals  in  our  State  has  adopted  the  view 
expressed  by  the  latter  decisions.  Lockhart  v.  State,  32  Texas  Crim. 
Rep.,  149;  Wright  v.  State,  37  Texas  Crim.  Rep.,  3. 

We  are  of  opinion  that  the  decisions  which  hold  the  law  to  be  direc- 
tory are  supported  by  the  better  reason.  We  can  see  no  sound  reason 
for  the  rule  which  makes  the  failure  of  a  judge  to  perform  such  a  duty 
fatal  to  the  judgments  and  orders  actually  pronounced  and  entered. 
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National  Oil  and  Pipe  Line  Cohpant  et  al.  y. 

BiCHAED  TeEL  et  AL. 

No.  1116.    Decided  June  16,  1902. 

1.— Pxactice  in  Supreme  Court. 

An  assignment  of  error  not  passed  on  by  the  Oourt  of  Ciyil  Appeals  mnst  be- 
treated  as  though  expressly  overruled,  when  they  affirm  the  judgment  below» 
(P.  691.) 

8.— Contract— Option— Want  of  Mutuality. 

A  contract  to  convey  an  interest  in  land  to  another  on  his  compliance  with 
conditions  which  it  does  not  bind  him  to  perform,  is  void  for  want  of  mutuality 
in  the  promise  unless  supported  by  some  independent  consideration.     (P.  691.*) 

3.— Contract—- Nominal  Consideration. 

See  opinion  as  to  whether  the  recital  of  a  nominal  consideration  (payment 
of  one  dollar)  is  sufficient  to  support  a  contract  resting  on  no  mutual  under- 
takings (the  question  not  decided).     (P.  691.) 

4^-FTaud— Innocent  Parchaser— ^Equitable  Title. 

The  assignee  of  the  purchaser  of  a  merely  equitable  right  in  lands  (an  option 
permitting  him  to  acquire  an  interest  on  performance  of  conditions)  is  not. 
protected  as  an  innocent  purchaser  against  the  defense  by  the  owner  of  fraud 
fai  obtaining  the  contract  from  him.     (Pp.  691,  692.) 

5w— Contract— Afldgnment—Defenaee. 

A  contract  conveying  a  merely  optional  right  to  acquire  an  interest  in  land 
is  such  a  non-negotiable  instrument  as  to  subject  the  assignee  to  any  defense 
the  promissor  may  have  had  against  the  ori^nal  promisee,  such  as  fraud  in 
obtaiiaing  it.    Rev.  Stats.,  art.  309.    (Pp.  692,  693.) 

C— Grounds  of  Affirmance. 

The  judgment  of  the  Court  of  Civil  Appeals  in  this  case  is  affirmed  on 
the  grounds  here  announced  without  passing  on  the  correctness  of  those  assigned 
in  that  court     (P.  693.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  aiL 
appeal  from  Hardin  County. 

Teel  and  others  sued  the  National  Oil  and  Pipe  Line  Company^ 
together  with  Nicholson  and  Mundy,  and  recovered  judgment,  which  was. 
aflSrmed  on  appeal  by  defendants,  who  thereupon  obtained  writ  of  error. 

Watts,  Chester  &  Ellison,  E.  R.  Spots,  and  A.  E.  Amerman,  for  plain- 
tiffs in  error. — The  Court  of  Civil  Appeals  erred  in  holding  that  the- 
instrument  executed  November  10,  1899,  and  therein  construed  or  inter- 
preted, were  only  options,  because  it  appears  by  the  terms  of  the  said 
instruments  that  they  were  executed  conveyances  of  the  minerals  under 
the  lands  described  therein,  by  deed  actually  delivered  for  a  considera- 
tion actually  paid,  such  conveyances  being  executed  subject  to  be 
defeated  on  conditions  subsequent  therein  expressed,  and  in  no  event 
dependent  upon  conditions  precedent.  It  further  appearing  from  the 
terms  of  said  instruments  that  the  grantor  had  performed  all  things  by 
him  to  be  performed,  and  that  this  suit  was  not  a  suit  Jto  enforce  specific 
performance  of  anything  hj  him  to  be  performed,  but  was  a  suit  by  the* 
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grantor  himself  to  rescind  his  executed  conveyances.  Baker  v.  Westcott^ 
73  Texas,  133 ;  Tied,  on  Beal  Prop.,  sec.  26 ;  NewaA  v.  TJpson,  40  Ohio> 
17;  Baringer  &  A.  on  Mines  and  Mining,  36. 

The  court  erred  in  holding  that  the  instruments  construed  by  it  were 
not  sales  and  conveyances  of  the  minerals,  because,  by  their  expressed 
terms,  in  the  language  of  a  deed  of  conveyance,  they  constitute  convey- 
ances and  conditions  subsequent.  Benavides  v.  Hunt,  79  Texas^  383; 
Coal  Co.  V.  Upson,  40  Ohio,  17;  Law  of  Mines  and  Mining,  by  Bar- 
ringer  &  A.,  36 ;  Chester  Emery  Co.  v.  Lucas,  112  Mass.,  424 ;  Pairchild 
V.  Pairchild,  9  Atl.  Rep.,  256. 

The  court  erred  in  holding  that  the  real  consideration  for  the  con- 
veyance, evidenced  by  the  instruments,  was  not  the  one  dollar  paid,  or 
the  rent  to  be  paid,  but  that  the  development  of  minerals  was  the  real 
consideration,  because  by  the  terms  of  said  instruments  the  one  dollar 
is  the  only  consideration  named,  and  the  development  of  oil  or  other 
minerals  and  the  payment  of  rent  were  conditions  subsequent  and  ex- 
pressly so  termed  in  the  instruments  themselves.  It  appearing  that 
the  grantor  stipulated  for  development  or  for  rent  in  lieu  thereof,  and 
as  appellants  are  innnocent  purchasers  for  value,  they  are  not  bound 
by  the  secret  motive  of  Teel  in  executing  said  conveyances.  Oil  Co.  v. 
Snyder,  106  Ped.  Rep.,  764;  Brown  v.  Oil  Co.,  21  Ohio  Circuit  Ct. 
Eep.,  117;  Oil  Co.  v.  Oil  Co.,  34  S.  E.  Bep.,  923  (dissenting  opinion 
of  Brannon,  Justice). 

The  court  erred  in  holding  that  because  of  the  stipulation  in  the  in- 
struments that  the  grantees  should  have  the  option  of  preventing  a  for- 
feiture if  development  for  minerals  was  not  commenced  in  two  years, 
upon  the  payment  of  rent,  and  could  thereby  from  year  to  year  postpone 
operations  for  such  development,  that  therefore  there  was  no  mutuality  in 
the  instruments,  because  this  suit  was  brought  before  the  expiration  of  the 
two  years,  and  the  instruments  were  at  least  binding  for  that  length  of 
time,  and  the  question  as  to  what  would  be  the  binding  force  of  the  agree- 
ment to  prevent  forfeiture  by  the  payment  of  rent  was  not  involved  herein. 
See  authorities  next  preceding;  also  Law  of  Mines  and  Mining,  by  Bar- 
ringer  &  A.,  61 ;  Land  Co.  v.  Gas  Co.,  23  Pac.  Bep.,  630 ;  same  case, 
38  Pac.  Bep.,  790;  Caldwell  v.  Pulton,  31  Pa.  St,  475;  Wilson  v. 
Hughes,  39  Law  Bep.  Ann.,  292. 

The  court  erred  in  holding  that  the  instruments  referred  to  in  its 
opinion  were  not  sales  and  conveyances  of  the  minerals,  and  in  this 
material  particular  it  is  directly  in  conflict  with  an  opinion  rendered 
by  the  honorable  Court  of  Civil  Appeals  of  the  Pifth  Supreme  Judicial 
District  of  Texas,  at  Dallas,  on  Pebruary  22,  1902,  and  not  yet  reported, 
in  the  case  of  the  Southern  Oil  Company  v.  Colquitt.  Southern  Oil 
Company  v.  Colquitt,  above  referred  to;  Law  of  Mines  and  Mining,  by 
Baringer  &  A.,  51 ;  Land  Co.  v.  Gas  Co.,  23  Pac.  Rep.,  630 ;  same  case, 
38  Pac.  Bep.,  790;  Caldwell  v.  Pulton,  31  Pa.  St.,  475;  Wilson  v. 
Hughes,  39  Law.  Bep.  Ann.,  292. 
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In  support  of  a  motion  for  rehearing,  which  was  overruled,  counsel 
for  plaintifib  in  error  presented  the  following  points  and  authorities: 

This  court  erred  in  holding  that  the  failure  of  the  Court  of  Civil 
Appeals  to  pass  upon  the  assignments  of  appellants  below  to  the  finding 
of  the  trial  court  that  the  contracts  were  produced  by  fraud,  because 
€uch  finding  is  contrary  to  the  evidence  and  unsupported  by  the  evi- 
dence, had  the  effect  of  expressly  overruling  such  assignment  Such 
holding  by  this  court  is  contrary  to  the  statutes  in  this  State,  and  sup- 
ported entirely  by  the  rule  of  practice  in  Illinois,  itself  based  upon  the 
statutes  of  Illinois,  totally  different  from  any  statute  of  this  State,  and 
the  decisions  in  question  announced  for  the  first  time  a  rule  of  practice  in 
this  State  for  which  the  bar  is  wholly  unprepared.  Rev.  Stats.,  arts.  942- 
947;  SayW  Supp.,  1902,  art.  943;  Acts  of  1901,  p.  122;  Wheeler  v. 
Railway,  43  S.  W.  Rep.,  877;  Bomar  v.  West,  28  S.  W.  Rep.,  520; 
Capes  V.  Burgess,  135  111.,  61;  Thomas  v.  Insurance  Co.,  108  111.,  91; 
The  Coal  Field  Co.  v.  Peck,  98  IlL,  139. 

This  court  erred  in  holding  that  under  the  facts  of  this  case  appel- 
lants could  not  be  innocent  purchasers  for  value  under  the  instrument 
sued  on,  because  it  appears  that  such  instruments  were  executed  and 
acknowledged  for  record  by  Teel  and  his  wife,  and  expressly  granted 
the  authority  to  Nicholson  to  assign  the  same;  and  that  Mundy  and 
appellants  acquired  their  rights  in  reliance  upon  the  terms  of  the  in- 
strument as  recorded  and  parted  with  a  valuable  consideration  therefor; 
and  that  Teel  did  not  move  to  assert  his  alleged  equities  as  against  such 
Tecitals  until  after  appellants  had  thus  acquired  their  rights.  There- 
fore the  said  Teel  was  estopped  from  asserting  such  equities  against  the 
appellants.  Eyler  v.  Eyler,  60  Texas,  319 ;  Hurt  v.  Cooper,  63  Texas, 
366;  2  Pom.  Eq.  Jur.,  sees.  710,  897;  Ewart  on  Estoppel,  pp.  264-266; 
Younger  v.  Welch,  22  Texas,  426. 

This  court  erred  in  holding  that  because  the  contracts  in  question 
were  options  and  were  not  such  contracts  as  conveyed  the  legal  title, 
but  only  convey  an  equitable  right,  therefore  appellants  could  not  be 
innocent  purchasers  thereunder.  Johnson  v.  Newman,  43  Texas,  640; 
Pom.  Eq.  Jur.,  pp.  716-717;  Railway  v.  Bird,  116  Ind.,  217;  9  Am.  St 
Rep.,  842 ;  Thompson  v.  Christy,  11  Law.  Rep.  Ann.,  236. 

The  court  erred  in  holding  that  the  instruments  in  question  were  but 
options,  conveying  equitable  right  alone  to  Nicholson  as  assignee.  The 
instruments  in  question,  by  their  terms  in  the  exact  language  of  an 
absolute  deed,  bargain,  sell,  and  convey  the  minerals;  it  is  an  executed 
conveyance,  subject  to  be  defeated  on  conditions  subsequent.  Car 
Works  V.  Improvement  Co.,  4  Texas  Civ.  App.,  427 ;  Baker  v.  Westcott, 
73  Texas,  133 ;  Barringer  &  A.  on  Mines  and  Mining,  p.  36 ;  Adams  v. 
Copper  Co.,  7  Fed.  Rep.,  634;  Hobart  v.  Murray,  54  Mo.  App.,  249; 
Hartwell  v.  Camman,  2  Stock.  Ch.  (N.  J.),  128;  Suffem  v.  Butler,  4 
C.  E.  Green  Ch.,  202 ;  Coal  Co.  v.  Upson,  40  Ohio,  17. 

The  court  erred  in  holding  that  article  309  of  the  Revised  Statutes 
has  application  to  the  contracts  in  question.     Such  article  has  refer- 
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ence  abne  to  commercial  contracts  for  the  payment  of  money,  or  at 
least  for  the  performance  of  something  which  consists  of  payment. 
Eev.  Stats.,  art.  309 ;  Pom.  Eq.  Jnr.,  p.  716. 

ETen  if  the  contracts  in  question  are  not  executed  conveyances,  yet 
the  one  dollar  consideration  is  sujfficient  to  support  them.  Davis  v. 
Wells,  104  U.  S.,  159;  Oil  Co.  v.  Snyder,  106  Fed.  Bep,,  764;  Ross  v. 
Parks,  11  Law.  Bep.  Ann.,  148 ;  Railway  v.  Jackson,  5  Texas  Civ.  App.^ 
144. 

But  the  instruments  are  executed  conveyances,  and  even  if  no  con- 
sideration  whatever  had  been  paid  they  would  be  binding.  Baker  v. 
Westcott,  73  Texas,  133;  Dev.  on  Deeds,  sec.  810;  Tied.  Real  Prop.,, 
sec.  801. 

Cruse  £  Nail  and  Smith,  Crawford  &  Sonfield,  for  defendants  in 
error. — Where  it  is  apparent  from  the  face  of  the  instrument  that  a 
right  is  granted  for  the  purpose  of  developing  oil  or  gas  properties  of 
the  land,  and  the  principal  or  controlling  consideration  of  same  is  such 
development  and  the  profits  from  the  product,  and  the  limits  of  the 
term  are  set,  with  defeasance  to  the  owner,  until  possession  it  taken 
and  at  least  something  is  done  in  its  performance,  tiie  contract  is  exe- 
cutory, the  rights  under  it  are  inchoate,  and  the  same  constitutes  a  mere 
option  in  favor  of  the  grantee  to  go  into  possession  and  perform  the  con- 
tract In  such  a  case  the  language  of  the  instrument  in  all  its  part& 
will  be  looked  to,  the  concern  of  the  court  being  the  intention  of  the 
parties,  to  arrive  at  which  inquiry  will  be  made  into  the  situation  of 
the  parties,  the  subject  matter  of  the  agreement,  the  object  which  the 
parties  had  in  view  at  the  time  and  intended  to  accomplish,  and  the 
prevalent  judicial  construction  of  the  like  character  of  instruments. 
Oil  Co.  V.  Oil  Co.,  34  S.  E.  Rep.,  923 ;  Cowan  v.  Iron  Co.,  3  S.  E.  Rcp.^ 
120;  Petroleum  Co.  v.  Coal  Co.,  18  S.  W.  Rep.,  65;  Huggins  v.  Daley, 
99  Fed.  Rep.,  606;  Steelsmith  v.  Gartlan,  44  Law.  Rep.,  Ann.,  107; 
Gibson  v.  Fifer,  21  Texas,  260;  Webster  v.  Mann,  52  Texas,  416; 
Brinser  v.  Anderson,  18  Atl.  Rep.,  520 ;  Sug.  on  Vend.,  339. 

The  rights  of  the  lessee  under  an  oil  lease  such  as  the  one  in  this 
case  may  be  converted,  by  the  lessee's  performance  imder  it,  into  a 
vested  estate,  so  that  his  remaining  obligations  may  partake  of  the  na- 
ture of  conditions  subsequent  (as  is  the  case  in,  we  believe,  every  case 
cited  under  this  proposition  of  appellant's),  but  until  the  lessee's  estate 
has  been  so  perfected  it  is  an  executory  contract,  and  the  undertakings 
of  the  lessee  are  conditions  precedent,  and  not  conditions  subsequent. 
Webster  v.  Mann,  52  Texas,  416;  New  Orleans  v.  Railway,  171  U.  S., 
186 ;  Proprietors  of  Foimdry  v.  Hovey,  21  Pick.,  440 ;  Cutter  v.  Powell, 
2  Smiths  Lead.  Cases,  17;  Huggins  v.  Daley,  99  Fed.  Rep.,  606;  Clark 
on  Con.,  1. 

If  the  consideration  of  one  dollar  were  presumed,  it  was  only  a  nom- 
inal one,  and  would  not  govern  the  character  of  the  contract  when  it 
appears  that  it  did  not  enter  into  the  consideration  moving  the  execu- 


Digitized  by  VjOOQ IC 


590  95  Texas  Bepobts.  [June, 

tion  of  the  contract,  if  the  contract  be  executory.  Huggins  v.  Daley, 
99  Fed.  Rep.,  606 ;  First  Pres.  Church  v.  Cooper,  3  Law.  Bep.  Ann.,  468; 
Iron  Co.  V.  Trout,  2  S.  E.  Eep.,  718;  Gas  Co.  v.  Philadelphia,  27  Atl. 
Bep.,  961. 

An  assignee  of  an  executory  contract  (such  as  in  this  case)  which  on 
its  face  discloses  contingencies  by  which  the  rights  of  the  parties  are 
subject  to  change,  must  inquire  into  the  present  status  of  the  rights  of 
the  parties,  and  he  takes  the  lease  at  his  peril  if  he  does  not  do  so. 
Iron  Co.  V.  Trout,  2  S.  E.  Bep.,  723;  Gas  Co.  v.  Philadelphia,  27  Atl. 
Bep.,  951;  Mullins  v.  Wimberly,  50  Texas,  457;  Mann  v.  Falcon,  25 
Texas,  271;  Webster  v.  Mann,  52  Texas,  416;  Grimstone  v.  Carter,  3 
Paige  Ch.,  421;  Bussell  v.  Sweezey,  22  Mich.,  236;  Bandall  v.  Silver- 
thorn,  4  Barr.,  173;  Pill  v.  McElroy,  36  Cal.,  268;  McKecknie  v.  Hos- 
kins,  23  Me.,  230;  Jaques  v.  Weeks,  7  Watts,  261,  287;  Wright  v.  Bates, 
13  Vt,  341 ;  Baynard  v.  Norris,  5  Gill,  468 ;  Pendelton  v.  Fay,  2  Paige, 
202;  Baxter  v.  Sewell,  3  Md.,  341;  Wood  v.  Krebbs,  30  Grat,  708. 

Where  the  consideration  of  an  executory  contract  consists  in  the 
mutual  obligations  of  the  parties,  if  one  of  the  parties  fails  to  bind 
himself  in  some  way  enforcible  at  law  or  in  equity,  while  the  contract 
remains  unperformed  in  whole  or  in  part,  neither  party  is  bound.  Gkis 
Co.  V.  Philadelphia,  etc.,  27  Atl.  Eep.,  951 ;  Oil  Co.  v.  Oil  Co.,  34  S.  E. 
Bep.,  923;  Cowan  v.  Iron  Co.,  3  S.  E.  Bep.,  120;  Huggins  v.  Daley,  99 
Eed.  Bep.,  606;  Iron  Co.  v.  Trout,  2  S.  E.  Bep.,  718. 

GAINES,  Chief  Justice. — ^This  suit  was  brought  by  the  defendants 
in  error  to  cancel  two  certain  contracts  which  purported  to  convey  to 
Chas.  A.  Nicholson  the  right  to  bore  for  and  take  away  the  oil,  gas,  and 
other  minerals,  each  upon  a  distinct  tract  of  land.  Nicholson  assigned 
his  right  under  both  contractp  to  John  F.  Mundy,  who  in  time  con- 
veyed his  right  in  one  tract  to  the  National  Oil  and  Pipe  Line  Com- 
pany, and  in  the  other  to  the  Empire  State  Oil,  Coal  and  Iron  Company. 
Nicholson  and  each  of  his  successors  in  title  were  made  parties  defend- 
ant. Nicholson  and  Mundy  disclaimed.  The  defendant  companies 
made  defense,  and  upon  the  trial  judgment  was  rendered  against  them. 
Upon  appeal  the  judgmeilt  was  affirmed. 

The  plaintiffs  in  their  petition  alleged  that  the  contracts  were  pro- 
cured by  the  fraud  of  Nicholson;  that  no  consideration  was  paid  there- 
for, and,  in  effect,  that  they  were  void  for  want  of  mutuality. 

The  defendant  companies  answering,  denied  the  allegations  of  the  pe- 
tition and  pleaded  that  they  were  purchasers  for  value  vrithout  notice 
of  the  fraud  of  Nicholson. 

The  trial  court  found,  as  a  matter  of  fact,  that  the  contracts  were 
procured  by  f iraud ;  that  the  assignments  to  Mimdy  and  to  the  defendant 
companies  were  made  for  value  and  without  actual  notice  of  the  alleged 
fraud ;  but  also  found  that  the  plaintiffs  at  the  time  of  the  transfer  were 
in  actual  possession  of  the  lands,  and  therefore  concluded,  as  a  matter 
of  law,  that  they  had  constructive  notice.     But  the  Court  of  Civil  Ap- 
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pealfi  reversed  the  ruling  of  the  trial  court  upon  the  question  of  con- 
structiye  notice,  and  held  that  since  the  possession  of  the  plaintiffs  was 
entirely  consistent  with  the  rights  attempted  to  be  secured  by  the  con- 
tracts in  question,  such  possession  did  not  affect  purchasers  with  notice 
of  the  infirmity  of  the  contracts.  They,  however,  aflBrmed  the  judg- 
ment upon  other  grounds. 

In  the  Court  of  Civil  Appeals  the  appellants  assigned  error  as  to  the 
finding  of  the  trial  court,  that  the  contracts  were  procured  by  fraud. 
But  the  Court  of  Civil  Appeals,  presumably  for  the  reason  that  in  their 
opinion  the  appellants  were  protected  as  purchasers  for  a  valuable  con- 
sideration witiiout  notice,  did  not  pass  upon  the  question.  But,  what- 
ever their  reasons  for  the  failure  to  decide  the  point,  the  important  fact 
is  that  they  did  not  sustain  the  assignment.  It  must  therefore  be  con- 
sidered by  us  as  if  it  had  been  expressly  overruled.  Capes  v.  Burgess, 
135  111.,  61.  Since  we  are  without  jurisdiction  to  determine  a  question 
of  fact,  and  since  the  plaintifb  in  error  have  not  assigned  in  this  court 
that  there  was  no  evidence  to  sustain  the  finding  of  the  trial  court,  we 
must  treat  the  case  as  if  fraud  had  been  established  by  the  evidence. 
This  brings  us  to  the  question,  is  the  plea  of  innocent  purchasers  a  valid 
defense  to  this  action?  In  order  to  decide  this  question,  it  is  necessary 
to  determine  the  nature  of  the  contracts  under  which  the  plaintiffs  in 
error  claim.  Viewing  the  written  agreements  in  the  light  most  favor- 
able to  these  parties,  they  do  not  pass  an  interest  in  the  lands,  but  are 
mere  contracts  for  an  option  by  which  they  may  acquire  such  interest. 
A  naked  agreement  by  which  one  promises  to  convey  to  another  an  inter- 
est in  land  in  consideration  of  money  to  be  paid,  or  acts  to  be  performed 
by  such  other,  but  which  does  not  bind  the  other  to  pay  or  perform  the 
consideration,  as  the  case  may  be,  can  not  be  enforced.  In  such  case 
there  is  a  want  of  mutuality  in  the  agreement.  The  one  party  promises 
to  do  something — ^the  other  does  not  promise  absolutely  to  do  anything ; 
hence  there  is  no  consideration  to  support  a  contract,  and  it  is  void. 
On  the  other  hand,  a  promise  to  give  an  option  is  valid  if  supported  by 
an  independent  consideration.  For  example,  if  a  sum  of  money  be  paid 
for  the  option,  the  promisee  may,  at  his  election,  enforce  the  contract. 
Each  of  the  contracts  in  this  case  purports  upon  its  face  to  have  been 
executed  in  consideration  of  the  payment  of  one  dollar ;  and  though  the 
plaintiff  below  pleaded  that  no  consideration  was  paid,  there  was  no 
evidence  that  the  recitals  as  to  the  consideration  in  the  contracts  were 
not  true.  Whether  the  recital  of  "one  doUai*,*' — commonly  called  a 
nominal  consideration, — is  suflBcient  to  support  the  contracts  we  need 
not  discuss, — ^though  there  is  very  high  authority  for  holding  that  such 
recital  is  suflBcient  for  the  purpose.  Davis  v.  Wells,  104  U.  S.,  159. 
Treating  the  contracts  as  if  supported  by  a  consideration,  the  question 
recurs,  can  the  assignee  of  such  a  contract,  or  the  vendee  of  the  right 
secured  by  it,  shield  himself  against  the  fraud  of  his  assignor  in  its 
procurement  by  showing  that  he  is  a  purchaser  for  value  without  notice 
of  the  fraud?    We  have  foimd  but  one  case  in  our  reports  in  which  a 
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like  question  was  considered,  and  it  seems  decisive  of  the  point  against 
the  plaintiff  in  error.  In  York's  Administrator  v.  McNutt,  16  Texas, 
13,  McNutt  gave  one  Hughes  a  bond  for  title  for  a  tract  of  land,  the 
consideration  being  money  won  at  cards.  Hughes  sold  the  land  to  one 
Cox,  who  sold  again  to  York.  It  was  held  that  the  fact  that  York  oc- 
cupied the  position  of  an  innocent  purchaser  did  not  entitle  his  admin- 
istrator to  recover  the  land.  In  disposing  of  the  case.  Chief  Justice 
Hemphill  says : 

^'It  must  be  admitted  that  there  is  great  apparent  hardship  in  affect- 
ing subsequent  vendees  with  all  the  equities,  though  latent,  which  may 
subsist  between  the  vendor  and  the  first  vendee,  where  the  sale  is  only 
of  the  equitable  title,  and  especially  so  where  the  rule  is  well  established 
that  a  subsequent  purchaser  without  notice  will  be  protected  against  the 
equities  of  the  vendor  or  those  claiming  in  privity  imder  him.  But  it 
appears  very  clear  from  the  authorities  that  the  protection  given  to  pur- 
chasers for  valuable  consideration  without  notice,  extends  only  to  cases 
where  they  have  taken  a  conveyance,  or,  in  other  words,  where  they  have 
purchased  the  legal  title.  Dart  on  Vendors,  462;  4  Dess.,  274;  8 
Cranch,  462;  10  Pet.,  177;  7  Pet.,  262.  But  where  the  purchase  is 
only  of  the  equitable,  it  is  taken  with  all  its  imperfections  and  equities, 
notwithstanding  a  valuable  consideration  may  have  been  given  and  there 
may  have  been  no  notice  of  the  equity  or  defense  against  the  title. 
12  Sergeant  &  Rawle,  389 ;  2  Watts,  459.  In  the  case  of  Chew  v.  Bamett, 
11  Sergeant  &  Bawle,  380,  the  court  say  that  ^when  it  is  asserted  that 
a  purchaser  for  a  valuable  consideration  takes  the  title  free  of  every 
trust  or  equity  of  which  he  has  no  notice,  it  is  intended  of  the  purchase 
of  a  title  perfect  on  its  face ;  for  every  purchaser  of  an  imperfect  title 
takes  it  with  all  its  imperfections  on  its  head.  It  is  his  own  fault  that 
he  confides  in  a  title  which  appears  defective,  and  he  does  so  at  his 
perU.^^^ 

When  it  is  considered  that  but  for  the  illegality  of  the  consideration 
of  his  bond  for  title,  Hughes  acquired  thereby  a  perfect  equitable  title 
to  the  land, — ^a  title  as  effective  under  our  system  of  practice  as  the 
legal  title, — it  seems  that  this  is  a  very  pronounced  decision.  By  the 
contracts  in  the  present  case  Nicholson  acquired  no  title  to  the  lands; 
at  most,  he  secured  only  the  right  to  acquire  an  interest  in  the  lands, 
by  complying,  at  his  election,  with  the  stipulations  on  his  part  Until 
compliance  he  had  no  legal  title  in  the  lands  themselves;  and  as  a  rule, 
it  is  only  the  purchaser  of  the  legal  title  who  can  assert  the  equity  of 
an  innocent  purchaser.  If  Nicholson  or  Mundy  had  so  complied  when 
the  latter  made  the  sales  to  the  defendant  companies,  their  position  may 
have  been  different. 

Furthermore,  the  instruments  being  merely  contracts  by  which 
Nicholson  could  acquire  an  interest  in  the  lands,  it  seems  to  us  they  fall 
within  the  rule  of  "written  instruments  not  negotiable  by  law,*'  with 
reference  to  which  article  309  of  our  Revised  Statutes  provides  that 
"The  assignee  of  any  instrument  mentioned  in  the  preceding  article 


Digitized  by  VjOOQ IC 


190e.]  Pbopfitt  v.  M.  K.  &  T.  By.  Co.  593 

may  maintain  an  action  thereon  in  Ms  own  name^  but  he  shall  allow 
every  discount  and  defense  against  the  same  which  it  would  have  been 
subject  to  in  the  hands  of  any  previous  owner  before  notice  of  the  assign- 
ment was  given  to  the  defendant;  and  in  order  to  hold  the  assignor  as 
surety  for  the  payment  of  the  instrument,  the  assignee  shall  use  due 
diligence  to  collect  the  same/* 

Our  conclusion  upon  the  point  considered  renders  it  unnecessary  for 
us  to  pass  upon  the  questions  learnedly  discussed  in  the  opinion  of  the 
Court  of  Civil  Appeals. 

For  the  reasons  given,  the  judgment  of  the  Court  of  Civil  Appeals 
and  that  of  the  District  Court  are  afi&rmed. 

Affirmed. 


J.  T.  Pbofpitt  v.  Missouri^  Kansas  &  Texas  Railway  Company 

OF  Texas. 

No.  1122.    Decided  June  16,  1902. 

Maeter    and    Servant— Danserout    Place— Measnret    for    Protection— Astumed 
Risk. 

Evidence  considered,  in  suit  by  a  laborer  injured  by  the  falling  of  a  brick 
wall,  and  held  not  to  justify  an  instruction  to  find  for  defendant;  but  to 
require  submission  of  the  question  of  the  master's  negligence  in  failing  to 
provide  a  safe  place  to  work  and  proper  measures  for  his  protection — the  risk 
not  being  one  he  should  be  held  to  have  assumed  as  matter  of  law.  (Pp.  594, 
595.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an  ap- 
peal from  Grayson  County. 

Proffitt  obtained  writ  of  error  upon  the  affirmance,  on  his  appeal,  of 
a  judgment  for  defendant  in  a  suit*  brought  by  him  against  the  railway 
company. 

Hazelwood  dc  Smith  and  Wilkins  &  Vinson,  for  plaintiff  in  error. — 
If  the  court  instructed  a  verdict  for  appellee  on  the  ground  that  there 
was  no  evidence  that  the  appellant  was  injured  by  the  negligence  of 
appellee,  it  was  error,  because  the  evidence  showed  that  the  appellee  was 
guilty  of  such  negligence,  and  that  the  same  caused  said  injury.  Mc- 
Cray  v.  Railway,  34  S.  W.  Rep.,  95 ;  Railway  v.  Wood,  63  S.  W.  Rep.,. 
166;  Howser  v.  Railway,  30  Atl.  Rep.,  907. 

If  the  court  instructed  a  verdict  for  appellee  on  the  ground  that  the 
evidence  showed  that  appellant  assumed  any  risk  of  injury,  it  was  error^ 
for  the  evidence  did  not  show  that  he  assumed  such  risk.  Railway  v. 
Hannig,  43  S.  W.  Rep.,  508;  Bonnet  v.  Railway,  89  Texas-,  72;  Rail- 
way V.  Single,  42  S.  W.  Rep.,  971;  Wood  on  Mast,  and  Serv.,  sees. 
385-387. 
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If  the  court  instracted  the  jury  to  find  for  appellee  on  the  ground 
that  the  appellant  was  guilty  of  contributory  negligence  in  working 
where  and  in  the  manner  he  was  at  the  time  injured,  it  was  error,  for 
the  evidence  failed  to  show  such  negligence. 

It  was  the  imperative  duty  of  the  court  to  submit  the  case  to  the  jury 
on  the  issues  raised  by  the  pleading  and  the  evidence.  Choate  v.  Bail- 
way,  44  S.  W.  Rep.,  69 ;  Railway  v.  Murphy,  46  Texas,  366 ;  Heatherly 
V.  Little,  40  S.  W.  Rep.,  445;  Johnston  v.  Drought,  22  S.  W.  Rep.,  290; 
Bowman  v.  Brewing  Co.,  43  S.  W.  Rep.,  808;  Telephone  Co.  v.  Taylor, 
63  S.  W.  Rep.,  1076. 

r.  S.  Miller  and  Head  &  Dillard,  for  defendant  in  error. — (1)  The 
evidence  showing  that  plaintiff  was  a  man  of  mature  years ;  that  he  had 
been  working  for  the  defendant  for  a  year  and  a  half  about  its  shops 
and  yards  at  anything  he  was  called  upon  to  do;  that  he  had  at  least 
done  work  similar  to  this;  that  the  surroundings  about  his  place  of 
work  and  the  danger  to  be  anticipated  from  them  were  equally  as  open 
and  obvious  to  him  as  to  the  defendant;  that  he  voluntisirily  went  to 
work  at  this  place  and  sought  no  further  information  or  instruction, 
hence  showed  that  he  assumed  the  risk  of  working  where  he  was,  in  the 
method  in  which  he  was  working,  and  the  court  properly  instructed  a 
verdict  in  behalf  of  the  defendant.  (2)  The  evidence  failed  to  show 
that  there  was  any  defect,  danger,  or  risk  that  was  known  to  defendant 
or  should  have  been  known  to  it  that  was  not  equally  obvious  to  the 
observation  of  plaintiff  and  equally  known  to  him.  (3)  The  evidence 
entirely  fails  to  show  any  negligence  upon  the  part  of  defendant,  and 
does  not  show,  either  in  the  happening  of  the  accident  or  otherwise,  facts 
from  which  negligence  on  its  part  could  be  reasonably  presumed.  Oil 
Co.  V.  Shaw,  65  S.  W.  Rep.,  693;  Railway  v.  French,  86  Texas,  96; 
Railway  v.  Lempe,  59  Texas,  19;  Brown  v.  Miller,  62  S.  W.  Rep.,  547; 
Railway  v.  Scott,  62  S.  W.  Rep.,  1077 ;  RaUway  v.  Bradford,  66  Texas, 
732;  Skidmore  v.  Railway,  23  S.  E.  Rep.,  713;  2  Bailey  on  Mast  and 
Serv.,  sec.  3023;  Moon,  etc..  Gold  Mine  Co.  v.  Hopkins,  111  Fed.  Rep., 
298. 

BROWN,  Associate  Justice. — ProflStt  had  been  in  the  employ  of 
the  railway  company  for  about  one  year  and  eight  months,  working 
about  the  shops  at  Denison,  "doing  most  anything,"  for  $1.25  per  day. 
On  the  27th  day  of  July,  1900,  he  was  assisting  in  removing  a  station- 
ary engine  out  of  a  building  which  was  about  twenty  feet  high,  with  a 
flat  roof, — ^the  walls  being  of  brick.  There  had  been  three  stationary 
boilers  in  the  building,  two  of  which  had  been  removed  a  few  days  prior 
thereto.  These  boilers  projected  through  the  wall  of  the  building,  there 
being  about  six  or  eight  feet  on  the  outside,  and  the  dome  and  fire-box 
being  on  the  inside  of  the  building.  To  remove  the  boiler,  the  dome 
and  fire-box  were  first  removed,  when  the  boiler  was  jacked  up  and  put 
on  rollers  so  that  it  could  be  moved  out  of  the  building.     The  brick  in 
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the  wall  of  the  building  rested  upon  the  boiler  and  had  to  be  "punched 
out''  in  order  to  give  space  through  which  the  boiler  could  be  removed. 
The  gang  foreman^  Tally,  was  present  during  the  work  and  directed 
plaintiff  and  the  other  hands  what  to  do  and  how  to  do  it.  Plaintiff 
had  been  present  and  assisted  in  removing  the  other  boilers,  and  had 
been  at  work  on  the  day  of  his  injury  about  thirty  minutes.  From  the 
space  in  the  wall  from  which  one  of  the  boilers  had  been  removed  bricks 
had  fallen  out  and  others  were  loose,  so  that  a  brace  was  placed  there  in 
order  to  sustain  the  bricks.  The  plaintiff  had  been  engaged  knocking 
out  some  of  the  brick  with  a  sledgehammer,  when  another  employe  got 
up  on  the  other  boiler  and  began  to  punch  the  brick  out  with  a  piece 
of  pipe,  from  which  plaintiff  got  dirt  in  his  eyes  and  stepped  back  from 
the  work.  Just  at  this  time  the  wall  gave  way  and  the  roof  and  a  part 
of  the  wall  fell  in,  whereby  Proffitt  received  his  injuries.  Plaintiff  had 
never  worked  at  brick  work  at  any  time,  except  to  assist  in  putting  up 
one  smokestack,  and  he  did  not  know  that  the  wall  was  defective  in  any 
way,  or  that  the  work  was  dangerous;  but  he  could  see  the  openings 
from  which  the  boilers  had  been  removed,  and  also  the  door  in  the  wall 
about  the  same  place.  The  case  was  tried  before  a  jury  and  the  trial 
judge  instructed  the  jury  to  return  a  verdict  for  the  defendant,  which 
was  done  and  judgment  entered  accordingly.  The  Court  of  Civil  Ap- 
peals affirmed  the  judgment  of  the  District  Court. 

Under  the  evidence  the  jury  could  have  found  that  the  railroad  com- 
pany negligently  failed  to  provide  a  safe  place  for  plaintiff  to  perform 
his  work,  or  to  adopt  such  rules  and  measures  for  performing  the  work 
as  might  have  protected  the  plaintiff  from  injury  while  engaged  thereat. 
The  evidence  is  not  of  that  conclusive  character  that  would  authorize 
this  court  to  hold,  as  a  matter  of  law,  that  the  plaintiff  assumed  the 
risk  of  injury  from  doing  the  work;  therefore  the  trial  court  erred  in 
instructing  the  jury  to  return  a  verdict  for  the  defendant,  and  the 
Court  of  Civil  Appeals  erred  in  affirming  the  judgment  of  the  District 
Court. 

It  is  ordered  that  both  judgments  be  reversed  and  that  this  cause  be 
remanded. 

Reversed  and  remanded. 
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W.  H.  Anderson  v.  J.  R.  Walker. 

No.  1126.    Decided  June  16,  1902. 

1.— Practice  on  Appeal— Statement  of  Facts— Bzcaae  for  Delay  in  Filing. 

Under  article  1382,  Revised  Statutes,  the  Court  of  Civil  Appeals  can  con- 
sider, in  determining  the  case,  a  statement  of  facts  filed  too  late,  upon  proof  that 
the  delay  was  not  due  to  laches  on  the  part  of  appellant.  Ennis  Mercantile  Co.  v. 
Wathen,  03  Texas,  624,  distinguished.     (Pp.  596,  597.) 

8. — Same— Statement  Filed  by  Judge. 

Article  1382,  Revised  Statutes,  applies  and  permits  proof  of  diligence  used 
in  cases  where  the  statement  of  facts  was  made  out  and  filed  by  the  trial  judge» 
as  well  as  in  those  where  it  was  prepared  by  the  party  seeking  to  use  it  on 
appeal.     (P.  597.) 

Error  to  the  Court  of  Civil  Appeak  for  the  Fourth  District,  in  an 
appeal  from  Menard  County. 

Walker  sued  Anderson  in  trespass  to  try  title,  and  recovered  judg- 
ment, from  which  Anderson  appealed  and  on  affirmance  obtained  writ 
of  error. 

Stapleton  &  Meek,  for  plaintiff  in  error. 

Newton  &  Word  and  Wright  &  Wynn,  for  defendant  in  error. 

WILLIAMS,  Associate  Justice. — ^The  judgment  of  the  District 
Court  in  this  case  was  reversed  by  the  Couri;  of  Civil  Appeals,  and 
judgment  was  rendered  by  that  court  in  favor  of  appellant.  Appellee's 
first  motion  for  rehearing  had  been  overruled  when,  by  a  second  motion, 
he  for  the  first  time  made  the  point  that  the  record  showed  that  the 
statement  of  facts  had  not  been  filed  within  the  ten  days  after  adjourn- 
ment allowed  by  order  of  the  District  Court  for  that  purpose.  The 
opinion  of  the  Court  of  Civil  Appeals  shows  that  under  leave  given, 
counsel  for  appellant  then  filed  in  that  court  "evidence  showing  that 
the  tardy  filing  was  not  due  to  laches  on.  their  part,  but  to  acts  of 
opposing  coimsel  and  the  trial  judge."  This  evidence  the  court  thought 
it  could  not  consider,  consistently  with  the  decision  of  this  court  in  the 
case  of  Ennis  Mercantile  Company  v.  Wathen,  93  Texas,  624;  and  for 
this  reason  granted  the  rehearing,  disregarded  the  statement  of  facts,, 
and  affirmed  the  judgment  of  the  District  Court.  From  this  last  judg- 
ment this  writ  of  error  is  taken  by  the  appellant. 

We  think  the  points  involved  in  the  two  cases  are  different.  In  the 
case  cited  there  had  been  no  statement  of  facts  made  out,  and  the  party 
appealing  was  seeking  to  reverse  the  judgment  of  the  trial  court  be- 
cause, without  fault  on  its  part,  it  had  been  deprived  of  one.  This 
court,  citing  the  statute  regulating  the  hearing  and  decision  of  causes 
in  the  Courts  of  Civil  Appeals,  held  that  such  ground  for  reversal  could 
not  be  established  and  made  effectual  in  the  manner  attempted. 
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In  the  present  case,  a  statement  of  facts  was  made  out  and  filed,  and 
the  appellant  merely  seeks  to  have  it  considered  by  the  appellate  court. 

The  statute  (article  1382,  Revised  Statutes)  provides: 

"Whenever  a  statement  of  facts  shall  have  been  filed  after  the  times 
respectively  prescribed  in  the  preceding  articles  1379,  1380,  and  1381 
of  this  chapter,  and  the  party  tendering  or  filing  the  same  shall  show 
to  the  satisfaction  of  the  courts  of  civil  appeals  that  he  has  used  due 
diligence  to  obtain  the  approval  and  signature  of  the  judge  thereto,  and 
to  file  the  same  within  the  time  in  this  chapter  prescribed  for  filing  the 
same,  and  that  his  failure  to  file  the  same  within  said  time  is  not  due 
to  the  fault  or  laches  of  said  party,  or  his  attorneys,  and  that  such 
failure  was  the  result  of  causes  beyond  his  control,  the  courts  of  civil 
appeals  shall  permit  said  statement  of  facts  to  remain  as  part  of  the 
record,  and  consider  the  same  in  the  hearing  and  adjudication  of  said, 
cause,  the  same  as  if  said  statement  of  facts  had  been  filed  in  time/' 

Here  is  express  statutory  authority  to  enable  the  appellant  to  show  to 
the  Court  of  Civil  Appeals  the  facts  upon  which  depends  his  right  to 
have  the  statement  of  facts  considered,  and  to  authorize  that  couri;  to 
pass  upon  the  showing  made. 

It  may  be  that  the  Couri;  of  Civil  Appeals  regarded  this  statute  as 
applying,  not  to  statements  of  facts  made  out  and  filed  by  the  trial 
judge,  as  this  one  was,  but  only  to  those  made  out  and  filed  by  the  pari;y 
appealing,  with  the  approval  of  the  judge.  Hilbum  v.  Preston,  32  S. 
W.  Rep.,  703.  But  we  can  not  assent  to  this  construction.  The  first 
part  of  the  article  refers  to  other  sections  prescribing  the  time  for  filing 
statements  of  facts,  among  which  is  the  one  providing  for  those  made 
and  filed  by  the  judge.  This  shows  that  the  provision  applies  to  all. 
The  subsequent  language  is  not  inconsistent  with  this.  The  filing, 
whether  done  by  the  party  appealing,  in  person,  or  by  the  judge,  is  done 
for  the  former.  He  must  make  up  his  record,  and  when  he  submits  to 
the  judge  his  statement  it  is  for  the  purpose  of  getting  the  approval  and 
filing  of  it,— or  of  one  to  be  prepared  and  filed  by  the  judge.  In  either 
case  he  is  the  party  "filing  or  tendering^'  the  statement,  when  he  seeks 
to  have  it  considered  by  the  appellate  court.  It  is  also  "his  failure*' 
to  file  within  the  time  allowed  which  he  is  to  excuse,  and  not  the  failure 
of  the  judge.  It  is  his  duty  to  procure  the  filing  within  the  prescribed 
time,  if  he  can  do  so  with  due  diligence ;  and  a  failure  to  do  this  is  his 
failure,  and  must  be  explained  by  him.  No  reason  is  perceived  for 
allowing  such  a  showing  where  the  appellant  has,  in  person,  filed  a 
statement  of  facts  prepared  by  him  and  approved  by  the  judge;  but 
denying  it  when  he  has  lodged  with  the  judge  his  statement,  and  the 
latter  has  prepared  and  filed  for  his  benefit  another.  The  decisions  of 
this  court  have  treated  this  statute  as  applying  to  statements  of  both 
kinds.  Osbome  v.  Prather,  83  Texas,  211;  Telegraph  Co.  v.  Richard- 
son, 79  Texas,  649. 

We  are  of  the  opinion  that  the  Court  of  Civil  Appeals  should  con- 
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eider  the  statement  of  facts,  if  satisfied  that  the  showing  is  sufficient, 
and  its  judgment  will  be  reversed  and  the  cause  remanded  to  that  court 
for  further  disposition. 

Reversed  and  remanded  to  Court  of  Civil  Appeals. 


Springfield  Ftrb  and  Marine  Insurance  (Company  v. 
Thohas  L.  Wade. 

No.  1112.    Decided  June  19,  1902. 

1.— Fire  I]igaTa]i€e--Gatoliiie— '^ept,  Uiedy  or  Allowed." 

A  policy  of  fire  insurance  conditioned  to  be  void  if  gasoline  was  'Hcept,  used, 
or  allowed"  on  the  insured  premises,  was  not  avoided  by  bringing  gasoline  into 
'  the  house,  on  a  single  occasion  and  for  temporary  use,  though  the  loss  was 
occasioned  thereby.     (Pp.  599-603.) 

5L— Same— Words  Construed. 

The  word  "kept,"  in  the  clause  of  avoidance,  implies  storage,  with  some 
degree  of  permanency  in  its  continuance;  'Hised,"  in  connection  with  kept,  a  like 
permanent  or  habitual  use  of  it;  and  ^'allowed,"  not  mere  introduction  upon 
the  premises,  but  such  keeping  or  using  by  others  than  insured.     (Pp.  600-602.) 

8.— Same— Case  Stated. 

Upon  premises  insured  with  a  clause  of  avoidance  if  gasoline  was  kept, 
used  or  allowed  on  the  premises,  the  wife  of  insured  brought  and  partly  used  a 
gallon  of  gasoline  in  the  afternoon;  the  unused  portion,  left  standing  in  an 
open  vessel,  was  that  night  accidentally  ignited  by  a  lightecf  mat<£  being 
dropped  Into  it.  Held,  that  this  was  not  such  keeping,  using,  or  allowing  of 
gasoline  on  the  premises  as  avoided  the  policy.    (Pp.  699-603.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Fifth  Dis- ' 
trict,  in  an  appeal  from  Grayson  County. 

AleoMinder  &  Thompson  and  S.  J.  Hogsett,  for  appellant.  (Thomas 
Bates,  of  counsel^  also  filed  a  printed  argument).  The  clause  contained 
in  the  policy  of  insurance  sued  on,  providing  that  the  policy  shall  be 
null  and  void  if  gasoline  be  kept,  used,  or  allowed  on  the  insured  prem- 
ises, contrary  \jo  the  terms  of  the  policy,  is  reasonable  and  valid,  and  a 
violation  of  said  clause  or  condition  so  contained  in  the  policy  will  avoid 
the  policy.  Insurance  Co.  v.  Faires,  35  S.  W.  Rep.,  55;  Hutton  v. 
Insurance  Co.,  43  Atl.  Rep.,  219;  McFarland  v.  Insurance  Co.,  49  N.  W. 
Rep.,  253 ;  Garretson  v.  Insurance  Co.,  46  N.  W.  Rep.,  1047 ;  Insurance 
Co.  V.  Gunther,  116  U.  S.,  113 ;  Hotel  Co.  v.  Insurance  Co.,  25  Ins.  Law 
Jour.,  854. 

Where  a  policy  of  insurance  contained  a  gasoline  stove  permit,  as 
follows:  ^Termission  is  hereby  given  for  the  using  of  a  gasoline  stove; 
the  reservoir  to  be  filled  by  daylight  only,  and  when  the  stove  is  not  in 
use.  Warranted  by  the  assured  that  no  artificial  light  will  be  permitted 
in  the  room  when  the  reservoir  is  being  filled,  and  no  gasoline  except 
that  contained  in  said  reservoir  shall  be  kept  within  the  building,  and 
not  more  than  five  gallons  in  a  tight,  entirely  closed  metallic  can,  free 
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from  leak,  on  the  premises  adjacent  thereto/'  and  prohibits  the  use  of 
gasoline  for  any  other  purpose  or  in  any  other  manner,  and  the  insured 
has  no  gasoline  stove  on  the  premises,  the  use,  keeping,  or  allowing  of 
gasoline  on  the  insured  premises  for  any  other  purpose  would  avoid  the^ 
policy,  and  the  permission  given  in  the  policy  to  keep,  use,  and  allow^ 
only  such  gasoline  as  was  contained  and  confined  in  the  reservoir  of  said 
gasoline  stove,  did  not  authorize  plaintiff  or  any  one  occupying  ther 
premises  under  or  with  him  to  use  or  allow  gasoline  for  any  other  pur- 
pose or  in  any  other  manner.    Insurance  Co.  v.  Gunther,  116  U.  S.,  113. 

Smith,  Templeton  &  Tolberi,  for  appellee. — The  gasoline  which  was 
instrumental  in  causilig  the  fire  whereby  the  insured  property  was  des- 
troyed, and  which  was  without  appellee's  knowledge  or  consent  procured 
and  brought  upon  the  insured  premises  by  his  wife  for  domestic  purposes 
and  for  temporary  use  only,  was  not  ^^ept,"  **used,"  or  ^^allowed"  on 
said  premises  so  as  to  come  within  the  prohibitory  terms  of  the  policy. 
But  such  provisions  of  the  policy  were  intended  to  prohibit  only  the 
habitual  keeping,  using,  or  allowing  of  gasoline  on  such  premises  and 
same  should  be  so  construed.  Insurance  Co.  v.  Shearman,  50  S.  W. 
Rep.,  598 ;  Insurance  Co.  v.  Shearman,  43  S.  W.  Rep.,  930 ;  Insurance  Co. 
V.  Green,  41  S.  W.  Rep.,  74,  and  authorities  therein  cited ;  Assurance  Co. 
V.  Crawford,  59  S.  W.  Rep.,  916 ;  Insurance  Co.  v.  Bills,  87  Texas,  551 ; 
Insurance  Co.  v.  Robinson,  64  111.,  ^65;  Boon  v.  Insurance  Co.,  40 
Conn.,  575;  Mears  v.  Insurance  Co.,  92  Pa.  St.,  15  (This  case  is  very 
much  in  point  and  is  cited  with  approval  by  our  court  in  the  case  of 
Insurance  Co.  v.  Green,  41  S.  W.  Rep.,  76  and  77;  a  writ  of  error  was 
refused  in  this  case).  First  Cong.  Church  v.  Insurance  Co.,  19  Law.  Rep. 
Ann.,  587;  Faust  v.  Insurance  Co.,  30  Law  Rep.  Ann.,  783;  Smith  v. 
Insurance  Co.,  30  Law  Rep,  Ann.,  368,  372,  373,  and  authorities  there 
collated ;  1  Wood  on  Fire  Ins.,  sec.  84. 

WILLIAMS,  Associate  Justice. — Certified  question  from  the  Court 
of  Civil  Appeals  for  the  Fifth  District.    The  certificate  is  as  follows : 

**The  appellant  issued  to  the  appellee  an  ordinary  standard  fire  insur* 
ance  policy  covering  a  house  and  household  furniture.  Among  other 
provisions,  the  policy  contained  the  following:  Termission  is  hereby 
given  for  the  using  of  a  gasoline  stove ;  the  reservoir  to  be  filled  by  day- 
light only,  and  when  the  stove  is  not  in  use.  Warranted  by  the  assured 
that  no  artificial  light  will  be  permitted  in  the  room  when  the  reservoir 
is  being  filled,  and  no  gasoline,  except  that  contained  in  the  reservoir,, 
shall  be  kept  within  the  building,  and  not  more  than  five  gallons  in  a 
tight,  entirely  closed,  metallic  can,  free  from  leak,  on  the  premises 
adjacent  thereto. 

'*  This  entire  policy,  unless  otherwise  provided  by  agreement  indorsed 
hereon  and  added  hereto,  shall  be  void  if  (any  usage  or  custom  of  trade 
or  manufacture  to  the  contrary  notwithstanding)  there  be  kept,  used,  or 
allowed  on  the  above  described  premises,  benzine,  gasoline,  etc.* 
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*^The  ground  urged  by  appellant  to  avoid  liability  on  the  policy  is  the 
use  of  gasoline  as  shown  by  the  testimony  of  appellee,  which  is  as  fol- 
lows :  'About  noon  of  the  26th  day  of  March,  1901,  as  I  left  the  house, 
my  wife  requested  me  to  send  up  a  gallon  of  gasoline  for  use  on  the 
premises.  I  declined  to  do  so.  She  subsequently  sent  to  the  grocer 
and  bought  a  gallon,  a  part  of  which  was  used  by  her  that  afternoon,  so 
she  told  me  that  evening  when  I  went  home.  I  was  not  aware  that  the 
gasoline  had  been  brought  on  the  place  until  about  7  o'clock  that  night, 
when  I  was  home  for  the  night,  when  she  told  me  she  had  gasoline  on 
the  premises,  and  that  she  had  not  used  it  all,  and  desired  to  know  of  me 
what  she  shoidd  do  with  the  portion  unused.  I  told  her  to  throw  it  out 
I  was  reading  at  the  time  and  paid  no  further  attention  to  it ;  but  I  sup- 
posed she  had  thrown  it  out.  About  10  o'clock  at  night,  having  occasion 
to  go  into  my  back  yard,  I  passed  through  the  house,  with  a  view  of 
going  out  the  back  door,  through  the  kitchen.  It  being  dark,  I  struck 
a  match  in  the  kitchen  to  see  how  to  get  out  of  the  back  door.  The 
match  burned  low,  and  seeing  what  I  supposed  to  be  a  little  tub  sitting 
on  the  floor,  containing  what  I  supposed  was  dirty  water,  I  threw  the 
iinbumed  portion  of  the  match  into  this  tub.  As  I  did*  so  the  flame  shot 
up  out  of  the  tub.  I  attempted  to  open  the  door  and  throw  the  tub  out, 
holding  the  tub  with  one  hand  and  attempting  to  open  the  door  vrith  the 
other.  The  tub  had  become  hot  and  I  dropped  my  hand  hold  on  the 
tub,  and  in  falling  it  tilted  and  the  burning  gasoline  ran  out  on  the 
floor,  and  as  a  result  the  property  was  destroyed.'  It  was  also  shown 
that  no  gasoline  stove  was  used  on  the  premises. 

'^Questions. — 1.  Do  the  facts  above  stated  authorize  a  recovery  by 
appellee,  or  was  the  use  of  gasoline  and  the  origin  of  the  fire  in  the 
manner  stated  such  a  violation  of  the  terms  of  the  policy  as  caused  a 
forfeiture  thereof  and  prevented  a  recovery  thereon? 

"2.  Is  the  temporary  having  of  a  small  quantity  of  gasoline  on 
insured  premises,  to  be  used  for  household  purposes,  other  than  for  fuel, 
a  violation  of  such  prohibitory-  clause?" 

The  question  upon  which  the  decision  of  both  of  those  put  by  the 
court  depends  is:  Do  the  facts  stated  show  a  breach  of  the  warranty 
that  no  gasoline  shall  be  *Tcept,  used,  or  allowed"  on  the  premises? 
The  fact  that  the  fire  was  caused  by  the  gasoline,  or  by  the  negligence  of 
the  insured,  if  there  was  such  negligence,  is  not,  by  the  policy  as  stated, 
made  a  ground  for  avoiding  it;  and  it  is  properly  conceded  by  appellee 
that  the  permission  to  use  a  gasoline  stove  does  not  affect  the  case.  The 
question,  therefore,  is,  as  stated,  whether  or  not  .the  gasoline,  in  the 
^^ense  in  which  those  words  are  used  in  the  contract,  was  *^ept,  used,  or 
allowed"  on  the  premises.  We  find  it  imnecessary  to  determine  the 
extent  to  which  appellee  is  responsible  for  the  acts  of  his  wife  to  which 
he  did  not  consent.  For  the  purposes  of  this  case,  alone,  it  will  be 
assumed  that  all  that  was  done  is  properly  chargeable  to  appellee. 

That  the  gasoline  was  not  *^ept"  on  the  premises  is  clear.  *^t  is 
not  enough,  according  to  this  phraseology,  that  hazardous  articles  are 
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upon  the  premises.  They  must  be  there  for  the  purpose  of  being  stored 
or  kept."  Hynds  v.  Insurance  Co.,  11  N.  Y.,  554.  That  this  is  sub- 
stantially true,  all  of  the  authorities  agree.  Mears  v.  Insurance  Co., 
92  Pa.  St,  15;  Insurance  Co.  v.  Whiteford,  31  Md.,  219;  Insurance  Co. 
V.  Simmons,  30  Pa.  St.,  299;  First  Cong.  Church  v.  Insurance  Co.,  158 
Mass.,  479. 

As  the  word  ^Tcept^'  means  that  the  prohibited  article  must  not  only 
be  upon  the  premises,  but  must  be  there  for  keeping  or  storing,  and  not 
merely  upon  a  temporary  occasion  for  a  different  purpose,  it  follows  that 
there  must  be  some  degree  of  permanency  in  its  continuance  there.  The 
word  implies  all  this.  The  word  "used"  is  employed  in  immediate  con- 
nection with  the  word  "kept,"  in  order,  we  think,  to  extend  the  provision 
80  as  to  exclude  the  idea  that  the  article  must  be  stored  or  deposited  on 
the  premises.  But  the  purpose  in  the  use  of  each  word  is  to  provide 
against  the  same  danger,  viz.,  that  which  would  arise  from  the  habitual, 
constant,  or  continued  exposure  of  the  property  through  the  presence  or 
use  of  the  article. 

One  word  forbids  the  permanent  or  habitual  keeping  of  the  dangerous 
thing,  and  the  other  a  like  use  of  it  without  the  actual  depositing  or  stor- 
ing of  it  on  the  premises. 

In  Mears  v.  Insurance  Co.,  supra.  Chief  Justice  Paxson  said:  *^e 
are  not  disposed  to  give  to  the  word  *use'  in  this  policy  the  narrow  con* 
struction  claimed  for  it.  It  must  have  a  reasonable  interpretation,  such 
as  was  probably  contemplated  by  the  parties  at  the  time  the  contract 
was  entered  into.  Nearly  every  policy  of  insurance  issued  at  the  present 
time  contains  this  condition,  or  a  similar  one.  What  is  intended  to  be 
prohibited  is  the  habitual  use  of  such  articles,  not  their  exceptional  use 
upon  some  emergency.  The  strict  rule  claimed  by  the  defendants  would 
prevent  the  assured  from  painting  his  house  or  cleaning  his  furniture, 
as  it  would  be  difficult  to  do  either  without  using  some  of  the  prohibited 
articles." 

The  same  interpretation  of  the  word  is  approved  by  the  same  court  in 
Insurance  Co.  v.  Simmons,  supra,  in  which  the  language  of  Lord  Ten- 
terton  in  Dobson  v.  Sotheby,  1  Moody  &  Malk,  481,  is  quoted  as  follows : 
"I  think  the  condition  must  be  understood  as  forbidding  only  the 
habitual  use  of  fire  or  the  ordinary  deposit  of  hazardous  goods,  not  their 
occasional  introduction,  as  in  this  case,  for  a  temporary  purpose  con- 
nected with  the  occupation  of  the  premises." 

The  same  principle  is  recognized  in  Insurance  Company  v.  Fischer,  83 
Federal  Reporter,  807;  and  we  find  no  dissent  from  it  in  any  of  the 
cases  relied  on  by  the  appellant.  Nearly  all  of  those  decisions  are  thor- 
oughly consistent  with  it,  the  prohibited  article  having  been  habitually 
used  or  kept  on  the  premises,  and  the  discussions  being  upon  other 
points. 

The  judgment  in  the  case  of  Heron  v.  Insurance  Company,  180  Penn- 
sylvania State,  257,  seems  to  conflict  with  the  rule  previously  laid  down 
by  the  Supreme  Court  of  that  State.     The  immediate  question  as  to 
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what  constituted  a  using  was  not,  however,  discussed,  it  being  assumed 
that  the  forbidden  articles  had  been  used. 

In  Insurance  Company  v.  Commissioners,  64  Kansas,  732,  it  was 
merely  held  that  the  constant  use  of  gasoline  on  the  premises  for  several 
days  was  a  violation  of  the  condition  of  the  policy.  There  was  no  dis- 
cussion of  the  question  as  to  what  constituted  a  using  of  the  article,  the 
question  discussed  being  whether  or  not  the  owner  of  the  premises  was 
responsible  for  the  act  of  the  persons  who  brought  the  article  upon  them. 

We  think  the  rule  as  above  quoted  is  the  true  one,  and  therefore  con- 
clude that,  in  the  sense  of  the  policy,  the  gasoline  was  not  used. 

It  remains  to  consider  whether  or  not  the  facts  show  that  the  gasoline 
was  "allowed*'  on  the  premises. 

In  Insurance  Company  v.  Fischer,  supra,  this  word  was  held  to  mean 
the  same  as  if  expressed  "allowed  to  be  kept  or  used," 

The  following  from  Judge  Taf f s  opinion  is  regarded  by  us  as  entirely 
sound: 

"The  court  construed  the  word  'allowed'  to  mean  'allowed  to  be  kept 
or  used.'  The  evidence  tended  to  show  that  gasoline  was  carried 
through  the  store  from  a  shed  in  the  back  yard,  not  connected  with  the 
main  building,  where  the  stock  of  goods  was  insured.  It  was  conceded 
that  such  carr3ring  of  gasoline  through  the  store,  without  leaving  it  there 
permanently,  did  not  come  within  the  adjudicated  meaning  of  the  terms 
Ttept  and  used;'  but  it  was  contended  that  the  word  'allowed'  embraced 
more*  than  Tcept  or  used,'  and  was  sufficiently  broad  to  include  the  carry- 
ing of  gasoline  through  the  store  for  immediate  delivery  to  customers, 
even  though  gasoline  was  not  allowed  to  be  stored  on  the  premises^  or  to 
remain  there  longer  than  the  time  required  to  carry  it  from  the  back 
door  to  the  customer,  and  to  deliver  it  to  him.  The  court  construed 
the  word  'allowed'  as  if  inserted  for  the  purpose  of  making  it  clear  that 
the  condition  would  be  broken  whether  the  keeping  and  using  was  done 
by  the  insured  himself,  or  was  allowed  or  permitted  by  him  to  be  done 
by  some  one  else.  The  argument  made  on  this  construction  is  that 
under  it  the  word  'allowed'  is  merely  redundant,  and  adds  nothing  to 
the  meaning  of  the  other  two  words,  because  it  has  often  been  adjudi- 
cated that  they  are  broad  enough  to  cover,  not  only  the  act  of  the  insured, 
but  also  the  act  of  any  person  whom  the  insured  may  permit  or  allow 
to  keep  or  use  gasoline  upon  the  premises,  and  in  some  cases  even  the  act 
of  a  tenant  in  keeping  gasoline  against  the  express  command  of  the 
insured.  The  mere  fact  that  the  words  'kept  or  used'  might,  by  con- 
struction, be  made  wide  enough  to  include  'allowed,'  does  not  require  of 
us,  when  the  word  'allowed'  is  expressly  made  a  part  of  the  policy,  to  give 
it  any  different  meaning  from  what  it  would  have  when  it  was  implied 
from  the  use  of  other  words.  The  habit  of  using  apparently  redundant 
expressions  in  statutes  and  contracts  and  deeds,  for  the  purpose  of 
excluding  any  possibility  of  misconstruction,  is  very  frequent.  It  jus- 
tifies us  in  giving  the  word  'allowed'  its  ordinary  meaning,  instead  of 
attributing  to  it  a  strained  and  vague  significance,  which  will  defeat 
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the  policy.  The  duty  of  the  court,  where  the  meaning  is  ambiguous, 
is  to  construe  the  words  used  against  the  insurer,  who  framed  them,  so 
as  to  validate  the  policy,  rather  than  destroy  it.*^ 

To  the  reasons  given  it  may  be  added  that  it  is  unreasonable  to  sup- 
pose that  the  parties  intended  a  forfeiture  for  the  mere  allowance  of 
acts  or  conditions,  which  would  not  operate  a  forfeiture  if  done  or  pro-J 
duced  by  the  insured  himself. ,  As  the  gasoline  was  not  '*kept  or  used,'^ 
it  necessarily  follows  that  it  was  not  allowed. 

The  facts  stated  do  not  show  a  violation  of  the  warranty  set  out  in  the 
certificate,  nor  prevent  a  recovery  because  of  such  warranty. 

The  second  question  is  answered  in  the  negative. 


State  op  Texas  v.  Shippebs  Compbbss  and  Wabehousb 
Company. 

No.  1126.    Decided  June  10,  1902. 

1.— Truflt  Law— Conttitutioiulity. 

Conforming  the  rulings  in  this  State  as  to  the  constitutionality  of  the 
"trust  law^  (Houck  v.  Brewing  Association,  88  Texas,  189)  to  the  decisions  of 
the  Supreme  Court  of  the  United  States  (Connolly  v.  Union  Sewer  Pipe  Com- 
pany, 184  United  States,  640)  it  is  held  that  the  "trust  law"  of  1896  (Revised 
Statutes,  articles  6313-6316),  by  exempting  from  its  operations  agricultural 
products,  etc.,  in  the  hands  of  the  producer,  violates  ihe  fourteenth  amendment 
to  the  Federal  Constitution  securing  equal  protection  of  the  laws,  to  the  extent 
that  it  will  not  support  an  action  by  the  State  to  recover  a  penalty  for  a 
violation  of  the  law  nor  afford  a  defense  to  an  action  on  a  right  originating  in 
its  violation;  but  it  is  held  to  be  constitutional  and  valid  so  far  as  to  authorize 
the  revocation  of  the  license  of  a  foreign  corporation  or  the  forfeiture  of  the 
charter  of  a  domestic  one  for  violation  of  its  provisions.  Waters-Pierce  OU  Co.  v. 
State,  177  U.  S.,  28.     (Pp.  611,  612.) 

5L— Tmst  Law— Rettiicting  Aids  to  Commerce. 

The  creation  of  a  corporation  for  the  purchase,  etc.,  of  cotton  compresses^ 
expressing  such  purposes  in  the  language  of  the  statute  authorizing  its  incor- 
poration (Revised  Statutes,  article  642,  subdivision  28),  does  not  furnish  evidence 
of  an  intention  to  violate  the  trust  law  in  doinc  the  things  which  the  law 
authorized  it  to  be  created  for  and  to  do,  though  such  charter  contemplates 
extension  of  its  business  over  a  large  part  of  the  State;  the  right  to  forfeit 
its  charter  depends  on  the  intent  with  which  it  was  procured,  and  it  is  for  the 
State  to  establish  that  such  intent  was  the  prevention  of  competition  in  the 
aids  to  commerce,  forbidden  by  the  law.     (P.  612.) 

8.— Corporation — Creation  for  Unlawful  Purpose — ^Evidence. 

The  acquisition  by  the  corporation,  on  the  same  day,  of  six  compresses  in 
localities  distant  from  each  other,  might  afford  evidence  that  it  was  the  purpose 
of  its  promoters,  in  organizing  it,  to  acquire  such  properties;  but  as  the  act  was 
lawful,  it  did  not  in  itself  afford  evidence  of  an  unlawful  purpose  in  creating  the 
corporation.     (Pp.  612,  613.) 

4._Compre88ing  Cotton— Preventing  Competitioii— Regulations  of  Railroad 
Commission. 
Under  the  rules  adopted  by  the  Railroad  Commission  regulating  the  com- 
pressing of  cotton,  competition  in  the  rates  of  compressing  is  not  probable  and 
barely  possible,  and  an  intent  to  prevent  competition  by  the  purchase  by  one 
company  of  several  independent  compresses,  could  not  be  taken  as  evidence  of  an 
intent  to  suppress  such  competition.     (P.  613.) 
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Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an  ap- 
peal from  Travis  County. 

The  State  procured  writ  of  error  from  a  judgment  of  the  Court  of 
Civil  Appeals  afl&rming  that  of  the  trial  court,  which  had  denied  it  re- 
covery and  from  which  it  had  appealed. 

C.  K.  Bell,  Attomey-(3eneral,  for  plaintiff  in  error. — Where  the  in- 
corporators of  a  corporation  obtain  a  charter  for  an  illegal  purpose  they 
thereby  perpetrate  a  fraud  upon  the  State,  on  account  of  which  the 
State  can,  in  a  proper  judicial  proceeding,  recall  or  forfeit  the  charter 
granted  to  them.  Debenture  Co.  v.  Louisiana,  180  U.  S.,  330 ;  Distilling 
Co.  V.  People  of  Illinois,  156  111.,  448 ;  People  of  Illinois  v.  Gas  Trust 
Co.,  130  111.,  268 ;  2  Mora,  on  Priv.  Corp.,  sec.  769. 

Any  action  by  a  corporation  whereby  the  directors  or  shareholders 
in  it  are  enabled  to  and  do,  through  the  corporation,  effect  a  combina- 
tion of  their  capital,  skill,  and  acts  for  the  purpose  of  preventing  com- 
petition between  aids  to  commerce  constitutes  the  corporation  itself  a 
trust  and  renders  it,  alike  with  those  who  under  its  guise  accomplish 
their  illegal  purposes,  guilty  of  a  violation  of  and  subjects  it  to  the  pen- 
alties prescribed  by  the  law  which  defines  trusts.  Eev.  Stats.,  art.  5313 ; 
Const,  of  Texas,  art.  1,  sec.  26 ;  Railway  v.  Baptist  Church,  108  TJ.  S., 
317;  People  of  New  York  v.  Sugar  Eef.  Co.,  2  Law.  Bep.  Ann.,  38; 
State  of  Ohio  v.  Oil  Co.,  15  Law.  Rep.  Ann.,  158 ;  Ford  v.  Milk  Shippers' 
Assn.,  27  Law.  Rep.  Ann.,  303;  People  v.  Sugar  Ref.  Co.,  9  Law.  Rep. 
Ann.,  43 ;  Harding  v.  Glucose  Co.,  55  N.  E.  Rep.,  598 ;  Moore  v.  Bennett, 
140  111.,  80;  Salt  Co.  v.  Guthrie,  35  Ohio  St.,  666;  Gibbs  v.  Smith,  115 
Mass.,  592 ;  Swan  v.  Chorpenning,  20  Cal.,  182 ;  People  v.  Gas  Trust  Co., 
130  111.,  378;  People  v.  Nussbaum,  66  N.  Y.  Supp.,  136;  1  Mora,  on 
Priv.  Corp.,  section  1 ;  Taylor  on  Corp.,  sec.  50. 

The  court  erred  in  rendering  a  judgment  for  the  defendant  and  in 
failing  to  render  a  judgment  for  the  State  forfeiting  the  charter  of  the 
defendant  corporation,  because  the  evidence  established  the  fact,  as 
found  by  the  court,  that  the  defendant  had  misused  and  abused  its  pow- 
ers in  violation  of  the  policy  and  of  the  Constitution  and  laws  of  the 
State,  and  had  usurped  and  exercised  powers  not  conferred  upon  it,  in  a 
manner  that  produces  injury  to  the  public  by  affecting  the  welfare  of  the 
people,  in  this:  (a)  That  it  acquired  and  thereby  brought  under  one 
management  and  prevented  and  is  preventing  competition  between  ex- 
isting competing  cotton  compresses,  the  same  being  competing  aids  to 
commerce,  (b)  That  it  acquired  and  thereby  brought  under  one  own- 
ership and  management  existing  competing  cotton  compresses,  the  same 
being  competing  aids  to  commerce,  for  the  purpose  of  closing  them  down, 
(c)  That  it  acquired  and  thereby  brought  under  one  ownership  and 
management  existing  competing  cotton  compresses,  the  same  being  com- 
peting aids  to  commerce,  and  thereby  created  and  is  now  maintaining  a 
monopoly  in  the  business  of  compressing  cotton. 
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A  corporate  franchise  is  granted  and  held  upon  condition  that  it  be 
exercised  for  the  attainment  of  the  objects  specified,  and  when  a  corpor* 
ation  is  guilty  of  acts  contrary  to  either  the  statute  or  common  law,  the 
charter  of  the  corporation  may  be  forfeited.  Rev.  Stats.,  art.  3528 ;  In- 
surance Co.  V.  State,  86  Texas,  274 ;  1  Eddy  on  Combinations,  607 ;  Coal 
Co.  V.  Coal  Co.,  68  Pa.,  186;  2  Mora,  on  Priv.  Corp.,  sec.  1024;  People 
of  New  York  v.  Sugar  Ref .  Co.,  2  Law.  Rep.  Ann.,  39 ;  People  v.  Live 
Stock  Exchange  Co.,  39  Law.  Rep.  Ann.,  377. 

A  corporation  which  exceeds  its  powers  in  any  important  particular 
commits  a  breach  of  an  implied  condition  of  the  contract,  and  may  be 
properly  held  subject  to  the  penalty  of  a  forfeiture.  Insurance  Co.  v. 
State,  86  Texas,  274;  Debenture  Co.  v.  Louisiana,  180  U.  S.,  320;  5 
Thomp.  on  Corp.,  609 ;  2  Cook  on  Corp.,  633 ;  1  Eddy  on  Combinations,, 
sec.  607. 

At  the  hearing  of  this  case  in  the  District  Court  and  on  its  submission 
in  the  appellate  court  it  was  assumed  that  the  anti-trust  statutes  of  188^ 
and  1895  were  valid,  but  the  Court  of  Civil  Appeals,  following  the  hold- 
ing of  the  Supreme  Court  of  the  United  States  in  the  case  of  Connally 
V.  Union  Sewer  Pipe  Company,  based  their  decision,  aflBrming  the 
judgment  appealed  from,  upon  the  ground  that  each  of  these  enactments 
were  unconstitutional.  It  is  respectfully  submitted  that  the  constitu- 
tionality of  the  statutes  referred  to  is  not  involved  in  this  case,, 
the  sole  purpose  of  which  is  to  forfeit  the  charter  of  the  defendant 
corporation. 

A  charter  of  a  corporation  is  a  contract  between  the  sovereignty  which 
grants  it  and  the  incorporators.  The  State  grants  a  charter  subject  to 
any  conditions  which  it  may  see  proper  to  impose.  It  could  reserve  the 
right  to  repeal  the  charter  at  any  time  and  for  any  reason,  or  without 
reason.  4  Thomp.  on  Corp.,  sec.  4512.  When  the  corporators  accept  the 
charter  they  accept  it  subject  to  this  right,  and  are  estopped  from  rais- 
ing the  question  of  the  legality  of  the  terms  of  the  contract  which  they 
have  made.  There  is  no  difference  in  this  respect  between  the  charter 
of  a' domestic  corporation  and  the  permit  granted  to  a  foreign  corpora- 
tion authorizing  it  to  transact  business  within  the  State. 

In  the  case  of  the  Waters  Pierce  Oil  Company  v.  State  of  Texas,  177 
United  States,  28,  in  which  the  constitutionality  of  the  Texas  anti-trust 
statutes  of  1889  and  1895  were  presented,  the  Supreme  Court  of  the 
United  States  held  that  it  was  immaterial  whether  they  were  constitu- 
tional or  not ;  that  although  discriminations  were  imposed  by  these  stat- 
utes (discriminations  which  have  since  been  held  by  the  same  court  to 
have  rendered  the  law  nugatory),  still  the  corporation  acceded  to  the 
conditions  (however  reasonable  or  unreasonable,  discriminatory  or  other- 
wise they  may  have  been)  upon  which  the  State  was  walling  to  and  did 
grant  it  the  desired  permit,  and  that  for  the  violation  of  these  condi- 
tions the  permit  could  be  canceled.  If  the  Waters  Pierce  Oil  Company 
had  been  a  domestic  corporation  its  charter  could  have  been  canceled  as 
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its  permit  was^  and  this  entirely  regardless  of  the  question  as  to  whether 
or  not  the  statutes  of  1889  and  1895  were  constitutional. 
'  In  the  ease  of  Connally  v.  Union  Sewer  Pipe  Company,  184  United 
States,  540,  it  is  expressly  stated  by  the  justice  who  rerwiered  the  opinion 
of  that  court,  that  if  the  defendant  in  that  case  had  been  a  domestic 
corporation  its  charter  could  have  been  forfeited.  This  is  entirely  in 
accord  with  the  decision  in  the  case  of  the  Waters  Pierce  Oil  Company  v. 
State,  and  is  in  line  with  the  holding  of  the  courts,  including  the  Su- 
preme Court  of  the  United  States.  Doyle  v.  Insurance  Co.,  94  U.  S., 
535;  People  v.  Fire  Assn.,  92  N.  Y.,  311;  Vose  v.  Cockroft,  44  N.  Y., 
416 ;  Phyfe  v.  Eimer,  45  N.  Y.,  103. 

A.  M.  Carter  and  Crane,  Oreer  &  Wharton  [from  brief  in  appellate 
court],  for  defendant  in  error. — There  \&  no  evidence  that  the  incorpo- 
rators or  promoters  of  the  defendant  company  had  any  illegal  purpose  in 
procuring  the  charter  of  defendant  company,  which  the  Attomey-(Jen- 
eral,  in  his  brief,  admits  to  be  valid  on  its  face.  Hooper  v.  Gates,  39  S. 
W.  Rep.,  1079;  Tobler  v.  Austin,  53  S.  W.  Rep.,  706;  Wolflf  v.  Hirsch- 
field,  57  S.  W.  R^p.,  672;  McClurg's  Appeal,  68  Pa.  St.,  61;  Kelsy  v.  Pf. 
C.  Co.,  19  Abb.  M.  C,  434;  45  Hun,  15;  People  v.  Nussbaum,  66  N.  Y. 
Supp.,  134;  Morse  v.  Mason,  103  Mass;,  560;  Match  Co.  v.  Roeber,  106 
N.  Y.,  483;  1  Eddy  on  Com.,  sec.  620;  Craft  v.  McConoughy,  22  Am. 
Rep.,  171. 

The  Legislature  did  not  intend  by  the  acts  of  1889  and  1896,  or  either 
of  them,  to  prohibit  the  organization  of  corporations  for  the  purpose  of 
purchasing  competing  properties.  That  end  was  sought  to  be  attained 
only  by  the  Act  of  1899,  which  does  not  include  compress  companies 
within  its  aims.  Anti-Trust  Acts  1889;  Anti-Trust  Act  1895;  Anti- 
Trust  Act  1899 ;  Insurance  Co.  v.  State,  86  Texas,  250. 

It  is  not  Tmlawful  for  an  individual  or  a  corporation  to  merely  ac- 
quire competing  properties.  1  Eddy  on  Com.,  sec  620;  Match  Co.  v. 
Roeber,  106  N.  Y.,  483;  Craft  v.  McConoughy,  22  Am.  Rep.,  171. 

It  was  not  imlawful  for  the  promoters  of  the  defendant  corporation 
to  procure  the  charter  in  question,  it  being  authorized  by  statute  of  the 
State.    Rev.  Stats.,  art.  642,  subdiv.  28. 

Two  lawful  acts  committed  in  a  lawful  way,  namely,  the  procuring  of 
a  charter  in  a  manner  authorized  by  law  and  the  acquisition  of  property 
thereimder,  do  not  prove  a  criminal  conspiracy,  but  the  intention  to  de- 
fraud or  to  restrain  trade,  if  it  existed,  must  be  proven  by  evidence 
aliunde.  6  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  840  and  note  thereto,  864 
and  note  thereto;  Blain  v.  State,  33  Texas  Cr.  App.,  236;  Atkinson  v. 
State,  34  Texas  Cr.  App.,  424;  Menges  v.  State,  25  Texas  Cr.  App.,  710; 
2  Bish.  New  Crim.  Proc.,  237-247. 

Crane,  Oreer  &  Wharton  [on  writ  of  error],  for  defendant  in  error. — 
If  the  anti-trust  statute  of  1895  is  void  because  in  conflict  with  the  Con- 
stitution of  the  United  States,  it  is  a  nullity,  and  is  not  binding  on  any 
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person,  natural  or  artificial,  or  on  any  corporation,  domestic  or  foreign, 
and  can  not  impose  any  duty  or  inflict  any  penalty  on  any  corporation. 
Coal  Co.  V.  Barton,  Sup.  Court  Rep.,  Dec.  5, 1901,  p.  5 ;  Insurance  Co.  v. 
Morse,  20  Wall.,  445-459;  Southern  Pacific  Co.  v.  Denton,  146  U.  S., 
207;  Commonwealth  v.  Coal  Co.,  97  Ky.,  243;  Bigelow  v.  Nickerson,  30 
Law.  Rep.  Ann.,  340;  Rece  v.  Newport  News,  32  W.  Va.,  170-173. 

The  charter  of  the  defendant  company  is  a  contract  between  it  and 
the  State,  which  can  not  be  forfeited  except  for  violation  of  the  contract 
itself,  or  for  the  violation  of  a  valid  law  of  the  State.  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat,  518,  519;  Rev.  Stats.,  arts,  2901,  4343; 
State  V.  Railway,  24  Texas,  80;  People  v.  Manhattan,  9  Wend.,  357; 
State  V.  Turnpike  Co.,  2  Sneed  (Tenn.),  254. 

The  Court  of  Civil  Appeals  having  decided  that  there  was  no  evi- 
dence of  any  combination,  or  any  agreement  in  violation  of  the  statute, 
this  court  is  without  jurisdiction  to  revise  its  ruling  and  to  determine 
to  the  contrary,  and  to  substitute  its  decision  on  a  question  of  fact  for 
the  decision  of  the  Court  of  Civil  Appeals.  Const.,  art.  5,  sec.  6 ;  Rev. 
Stats.,  art.  940 ;  Warren  v.  City  of  Denison,  89  Texas,  557 ;  Agency  Co. 
Case,  86  Texas,  179 ;  Dillingham  v.  Richards,  87  Texas,  247 ;  Railway  v. 
Levine,  87  Texas,  440;  Schley  v.  Blum,  22  S.  W.  Rep.,  667. 

Baker,  Botts,  Baker  &  Lovett,  also  for  defendant  in  error. — ^The  anti- 
trust statutes  of  this  State  are  in  contravention  of  section  1,  article  14, 
of  the  amendments  of  the  Constitution  of  the  United  States,  providing 
that  no  State  shall  deprive  any  person  of  life,  liberiy,  or  property  with- 
out due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,  and  are  therefore  void. 

Since  the  statutes  are  in  contravention  of  the  Federal  Constitution, 
they  are  absolutely  void,  and  can  not  authorize  the  forfeiture  of  defend- 
ants charter,  or  be  given  any  effect  whatever  as  laws. 

The  transactions  in  question  are  not  illegal  under  the  common  law, 
and  if  they  were,  the  penalty  of  forfeiture  could  not  be  inflicted. 

Even  if  the  anti-trust  statutes  are  entitled  to  any  effect  whatever  in  this 
case,  they  are  not  applicable  to  the  occupation  or  service  of  compressing 
cotton,  for  there  being  no  element  of  barter  or  sale  involved,  combina- 
tions affecting  that  business  are  not  prohibited  by  such  statutes. 

The  anti-trust  statutes  of  this  State  were  not  intended  to  prohibit  the 
purchase  and  sale  of  property  where  the  restriction  of  competition  is 
merely  an  incident  but  not  the  controlling  object  and  purpose.  An  intent 
to  suppress  or  restrict  competition  is  the  gist  of  the  offenses  denounced 
by  the  statute ;  and  no  such  intent  appears  in  this  case. 

Rates  for  the  compression  of  cotton  are  subject  to  regulation  by  the 
Railroad  Commission,  and  are  therefore  not  within  the  operation  of  the 
anti-trust  statutes  in  any  event. 

BROWN,  Associate  Justice. — The  Attorney-General  instituted  this 
suit  in  the  District  Court  of  Travis  County,  Fifty-third  District,  against 
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the  defendant  in  error,  a  corporation  chartered  under  the  general  law  of 
the  State  of  Texas,  on  the  10th  day  of  June,  1901,  by  a  charter  which 
authorized  it  "to  construct  or  purchase  and  maintain  mills,  gins,  cotton 
compresses,  grain  elevators,  wharves,  and  public  warehouses  for  the 
storage  of  products  and  commodities,  and  the  purchase,  sale,  and  storage 
of  products  and  commodities  by  grain  elevator  and  public  warehouse 
companies,  and  the  loan  of  money  by  such  elevator  and  public  warehouse 
companies/'  The  place  of  business  of  said  corporation  being  designated 
as  "in  the  counties  of  Dallas,  Ellis,  Navarro,  Henderson,  Smith,  Kauf- 
mann,  Van  Zandt,  Wood,  Haines,  Rockwall,  Himt,  Hopkins,  Delta,  Fan- 
nin, Collin,  Grayson,  Cook,  Montague^  Clay,  Jack,  Wise,  Denton,  Tar- 
rant, Parker,  Eastland,  Jones,  Taylor,  Wichita,  Johnson,  Hood,  Erath 
and  Hill." 

It  is  charged  that  the  incorporators,  "Neil  P.  Anderson,  B.  L.  An- 
derson, C.  J.  Sorrells,  P.  R.  Freeman,  Richard  Clark,  W.  E.  Campbell, 
and  F.  J.  Phillips  each  made  and  entered  into  a  combination  of  their 
capital,  skill,  and  acts,  and  an  agreement,  confederation,  and  under- 
standing with  each  of  the  others,  and  all  together,  for  the  purpose  of 
creating  and  carrying  on  restrictions  in  trade  and  commerce  and  pre- 
venting competition  in  the  aids  of  commerce.'' 

It  is  alleged  that  said  parties  agreed  to  buy  and  acquire  certain  prop- 
erties situated  in  the  northern  part  of  the  State  of  Texas,  and  thereby 
prevent  competition  between  the  said  cotton  compresses,  and,  in  pursu- 
ance of  said  agreement,  the  said  parties  executed  and  filed  a  charter  in 
the  form  required  by  law;  that  in  pursuance  of  the  said  agreement  and 
by  virtue  of  the  authority  conferred  by  the  charter,  the  corporation,  on 
the  11th  day  of  September,  1901,  purchased  three  compresses  in  the  city 
of  Dallas, — ^being  the  only  compresses  in  that  city;  a  compress  at  Ter- 
rell ;  one  at  Gainesville,  and  one  at  Cisco, — ^all  of  said  compresses  being 
competing  aids  to  commerce,  were  bought  and  acquired  for  the  purpose 
of,  and  did  in  fact,  create  and  carry  out  restrictions  in  trade  and  com- 
merce, and  are  preventing  competition  between  aids  to  commerce.  The 
petition  declares  that  these  acts  were  in  violation  of  the  anti-trust  law  of 
Texas  and  worked  a  forfeiture  of  the  charter  of  the  said  corporation, 
and  the  court  is  asked,  upon  a  hearing,  to  declare  the  said  charter  to  be 
forfeited. 

The  case  was  tried  before  the  Hon.  F.  G.  Morris,  judge  of  the  Fifty- 
third  District,  Travis  County,  who  rendered  judgment  against  the  State 
of  Texas,  from  which  judgment  appeal  was  taken  to  the  Court  of  Civil 
Appeals  of  the  Third  Supreme  Judicial  District,  which  court  affirmed 
the  judgment  of  the  trial  court. 

We  make  the  following  condensed  statement  of  the  facts  agreed  upon 
by  the  parties: 

The  corporation  was  regularly  chartered  on  the  10th  day  of  June, 
1901,  by  filing  with  the  Secretary  of  State  a  written  charter  containing 
all  of  the  essentials  prescribed  by  the  statute.  The  purposes  declared  in 
the  charter  are  those  alleged  in  the  State's  petition  hereinabove  copied. 
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and  the  places  designated  in  the  charter  are  the  same  alleged  in  the 
said  petition. 

The  City  of  Dallas  is  situated  about  the  center  of  the  north  half  of  the 
State  of  Texas,  76  miles  south  of  Red  River.  The  town  of  Terrell  is  on 
the  Texas  &  Pacific  and  Midland  Railroads,  about  30  miles  east  of  the 
ciiy  of  Dallas.  The  town  of  Gainesville  is  situated  on  the  Missouri,  Kan- 
sas &  Texas  and  Gulf,  Colorado  &  Santa  Fe  railroads,  about  88  miles 
northwest  of  the  city  of  Dallas;  and  the  town  of  Cisco  is  situated  on  the 
Texas  &  Pacific  and  Texas  Central  railroads,  146  miles  west  of  the  city 
of  Dallas. 

That  in  the  year  1901  there  were  raised  in  the  counties  in  which  the 
corporation  was  authorized  to  do  business  1,431,000  bales  of  cotton. 

There  are  about  seventy  compresses  in  the  State  of  Texas,  the  location 
of  each  of  which  is  not  necessary  to  be  stated  here,  but  was  agreed  upon 
by  the  parties.  The  Clarksville  Compress  Company,  a  Texas  corpora- 
tion, owned  a  compress  in  Dallas,  which  was  operated  until  about  the' 
10th  day  of  March,  1901 ;  the  defendant  purchased  the  properties  of  the 
said  compress  company  on  the  11th  day  of  September,  1901.  The  Dallas 
New  Cotton  Compress  Company,  organized  under  the  laws  of  Texas> 
owned  a  compress  in  the  city  of  Dallas,  which  the  defendant  purchased 
and  acquired  on  the  11th  day  of  September,  1901.  The  Texas  Com- 
press Company,  a  Texas  corporation,  owned  a  compress  in  the  city  of 
Dallas,  which  the  defendant  in  error  acquired  on  the  11th  day  of  Sep- 
tember, 1901.  The  Texas  Compress  Company,  likewise  a  Texas  corpora- 
tion, owned  a  compress  in  the  city  of  Terrell,  which  the  defendant  pur- 
chased on  the  11th  day  of  September,  1901.  The  Gkiinesville  Compress 
and  Warehouse  Company,  a  Texas  corporation,  owned  a  compress  in 
the  city  of  Gainesville,  which  the  defendant  purchased  on  the  11th  day 
of  September,  1901.  The  Cisco  Compress  CoApany,  a  Texas  corpora- 
tion, owned  a  compress  in  the  town  of  Cisco,  which  the  defendant  pur- 
chased on  the  11th  day  of  September,  1901. 

We  make  a  condensed  statement  of  the  rules  and  regulations  of  the 
Railroad  Commission  of  Texas  concerning  the  compression  of  cotton, 
presenting  those  provisions  which  bear  upon  the  question  before  the 
court: 

(1)  The  railroad  companies  are  required  to  pay  the  cost  of  com- 
pressiilg  cotton,  which  can  not  exceed  10  cents  per  hundred  poimds. 

(2)  All  cotton  must  be  compressed  at  the  shipping  point  if  there 
be  an  accessible  compress  at  that  place. 

(3)  If  there  be  no  compress  at  the  point  of  shipment,  then  the  cot- 
ton must  be  compressed  at  the  press  nearest  to  the  point  of  shipment 
and  in  the  line  of  transportation  towards  the  final  destination  of  the  cot- 
ton, being  seventy  miles  from  the  point  of  destination. 

(4)  At  the  request  of  the  shipper,  the  railroad  company  may  carry 
the  cotton  to  a  place  for  compression  not  in  the  line  of  shipment,  if  it  be 
the  nearest  compress  to  the  place  from  which  the  shipment  is  made. 
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-  (5)  If  the  point  at  which  the  shipment  originates  be  a  junction  be- 
tween two  or  more  railroads,  at  which  there  is  no  compress,  and  the 
shipper  shall  direct  the  cotton  to  be  compressed  at  another  junction  of 
the  same  railroads,  if  either  railroad  can,  in  accordance  with  the  rules 
of  the  commission,  carry  the  cotton  to  the  junction  for  compression,  then 
either  of  the  other  roads  may  carry  it  to  the  same  place,  although  in 
doing  so  the  cotton  would  be  carried  by  other  compresses  on  the  line  of 
the  carrying  road. 

(6)  The  concentration  of  cotton  shall  be  made  at  a  point  in  the  di- 
rection of  the  destination  of  the  shipment,  except  that  in  case  the  shipper 
shall  request  the  railroad  company  to  carry  the  cotton  for  concentration 
to  a  point  not  in  the  direction  of  the  shipment,  but  on  its  own  line  of 
road,  if  such  point  be  nearer  to  the  origin  of  the  shipment. 

(7)  If  it  be  desired  to  concentrate  cotton  at  a  point  which  is  the 
junction  of  two  or  more  railroads  and  the  cotton  to  be  concentrated  is 
offered  for  shipment  at  another  point  or  junction  of  the  same  railroads, 
if  either  railroad  company  can,  in  accordance  with  the  rules,  carry  the 
cotton  to  the  desired  point  for  concentration,  then  either  of  the  other 
railroads  may  carry  it  over  their  own  line  to  the  same  point  of  junction, 
although  in  doing  so  it  would  be  carried  by  other  compresses. 

The  defendant  in  error  has  operated  all  of  the  compresses  bought  by 
it  in  compliance  with  the  rules  of  the  Railroad  Commission,  except  that 
ihe  compress  purchased  of  the  Clarksville  Compress  Company  was  dis- 
mantled for  removal  before  it  was  purchased,  and  has  not  been  operated; 
and  the  Texas  compress  at  Dallas  was  out  of  repair,  and  the  cotton  crop 
€0  light  that  the  other  compress  could  do  all  the  work  that  was  required; 
hence  the  Texas  compress  has  not  been  operated  during  the  last  year. 

The  capacity  and  average  annual  business  of  each  compress  purchased 
by  the  defendant  is  as  Tollows:  Clarksville  compress,  capacity  60,000 
bales,  average  number  of  bales  compressed  annually  12,500;  the  Texas 
compress,  capacity  60,000,  average  number  of  bales  compressed  annually 
50,000 ;  the  Dallas  new  compress,  capacity  100,000  bales,  average  number 
<jompressed  annually  50,000 ;  the  Terrell  compress,  capacity  60,000  bales, 
average  number  compressed  annually  40,000;  the  Oainesville  compress, 
capacity  75,000  bales,  average  number  of  bales  compressed  annually 
65,000;  the  Cisco  compress,  capacity  60,000  bales,  average  number  of 
bales  compressed  annually  40,000.  * 

To  be  profitable,  a  compress  must  turn  out  25,000  bales  annually.  If 
run  to  their  full  capacity,  the  above  named  compresses  would  yield  a 
net  profit  of  20  cents  per  bale.  All  compresses  in  the  State  of  Texas 
charge  the  rate  fixed  by  the  commission, — 10  cents  per  hundred  pounds. 

Before  the  incorpol*ators  filed  the  charter  they  consulted  competent 
counsel,  who  advised  that  the  transaction  would  not  violate  the  anti- 
trust law. 

The  Act  of  1895,  under  which  this  action  was  brought,  contains  the 
following  provisions: 

^'Art.  5313.    A  trust  is  a  combination  of  capital,  skill,  or  acts  by  two 
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or  more  persons^  firmB^  corporations,  or  associations  of  persons,  or  either 
two  or  more  of  them,  for  either,  any  or  all  of  the  following  purposes : 

^*1.  To  create  or  carry  out  restrictions  in  *  *  *  aids  to  com- 
merce   *     *    * . 

"Art.  6314.  Any  corporation  holding  a  charter  under  the  laws  of  the 
State  of  Texas  which  shall  violate  any  of  the  provisions  of  this  chapter 
shall  thereby  forfeit  its  charter  and  franchise,  and  its  corporate  existence 
shaH  cease  and  determine. 

"Art.  6315.  For  a  violation  of  any  of  the  provisions  of  this  chapter 
by  any  corporation  mentioned  herein,  it  shall  be  the  duty  of  the  Attor- 
ney-General or  district  or  county  attorney,  or  either  of  them,  upon  his 
own  motion,  and  without  leave  or  order  of  any  court  op  judge,  to  insti- 
tute suit  or  quo  warranto  proceedings  in  Travis  County,  at  Austin,  or  at 
the  county  seat  of  any  county  in  the  State  where  such  corporation  exists, 
does  business,  or  may  have  a  domicile,  for  the  forfeiture  of  its  charter 
rights  and  franchise,  and  the  dissolution  of  its  corporate  existence." 

The  State  seeks  to  forfeit  the  charter  of  the  defendant  corporation 
because  the  incorporators  combined  '*to  restrict  aids  to  commerce,"  and 
procured  the  charter  with  intent  to  carry  out  that  purpose.  The  defend- 
ant insists  that  the  law  is  unconstitutional,  therefore  void  in  whole,  and 
will  not  support  the  action  to  forfeit  the  charter.  Upon  the  same  ob- 
jection we  held  the  anti-trust  law  of  1889  to  be  constitutional,  and  there 
is  no  such  difference  between  the  two  laws  as  would  affect  the  decision  of 
this  question.  We  believe  that  our  decision  is  correct ;  that  the  law  is  not 
in  contravention  of  the  Constitution  of  the  State  nor  of  the  United 
States.  Houck  v.  Brewing  Assn.,  88  Texas,  189.  In  the  case  of  Con- 
nolly V.  The  Union  S.  and  P.  Co.,  22  Supreme  Court  Eeporter,  431,  the 
Supreme  Court  of  the  United  States  held  that  a  statute  of  the  State  of 
Illinois,  in  all  essential  particulars  the  same  as  the  act  of  1895,  was  in 
conflict  with  the  fourteenth  amendment  to  the  Constitution  of  the 
United  States  because  it  excepted  "agricultural  products  and  live  stock 
while  in  the  hands  of  the  producer  or  raiser.'^  We  recognize  the  superior 
authority  of  the  Supreme  Court  of  the  United  States  upon  this  ques- 
tion, and  in  obedience  to  its  decision  we  shall  hold  that  in  so  far  as  the 
law  of  1895  comes  within  the  terms  of  the  Connolly  case,  it  is  invalid; 
it  will  not  support  an  action  by  the  State  to  recover  a  penalty  for  a  viola- 
tion of  the  law,  nor  will  it,  in  suits  between  corporations  or  individuals, 
support  a  defense  based  upon  the  fact  that  the  right  of  action  originated 
in  a  violation  of  the  anti-trust  law.  But  to  the  extent  that  the  statute  of 
this  State  is  not  embraced  in  the  decision  of  the  Supreme  Court  of  the 
United  States,  we  shall  adhere  to  our  former  decision  that  it  is  constitu- 
tional and  valid,  and  therefore  enforcible  by  the  State. 

In  the  case  of  Waters  Pierce  Oil  Company  v.  The  State  of  Texas,  177 
United  States,  28,  the  very  question  that  is  now  before  this  court  was  de- 
cided by  the  Supreme  Court  of  the  United  States.  In  that  case  the  State 
sued  to  revoke  the  license  of  the  Waters  Pierce  Oil  Company  to  do  busi- 
ness in  Texas,  alleging  as  a  reason  therefor  that  it  violated  the  anti-trust 
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law  of  1889.  The  judgment  of  the  State  court  forfeited  and  revoked  the 
license  of  the  corporation  to  do  business  in  Texas^  and  the  case  was  taken 
to  the  Supreme  Court  of  the  United  States  upon  a  writ  of  error.  The 
question  was  sharply  presented  upon  the  specific  objection  that  the  stat- 
ute was  void  because  of  the  very  reasons  upon  which  the  court  held  the 
Illinois  statute  void  in  the  Connolly  case;  but  the  Supreme  Court  of  the 
United  States  held  that  under  the  law  of  1889  the  license  to  do  busi- 
ness in  Texas  might  be  revoked,  although  the  statute  should  be  held  void 
upon  the  grounds  claimed  by  the  corporation,  which  was  conceded  in  the 
Connolly  case.  The  judgment  of  the  State  court  in  the  former  case  could 
not  have  been  affirmed  except  by  holding  the  statute  to  be  constitutional, 
or  if  void  as  to  the  enforcement  of  the  penalty,  it  was  valid  in  so  far  aa 
it  reserved  the  right  to  the  State  to  revoke  the  license  because  of  the  vio- 
lation of  the  anti-trust  law.  There  is  no  difference  between  that  case  and 
the  present;  we  therefore  hold  that  the  law  of  1895,  tested  by  the  de- 
cision of  the  Supreme  Court  of  the  United  States,  is  valid  to  the  extent 
that  it  authorizes  the  State  to  revoke  the  license  of  a  foreign  corporation, 
or  to  forfeit  the  charter  of  a  domestic  corporation,  for  acts  done  which 
are  forbidden  by  the  anti-trust  law. 

The  defendant  in  error  claims  that  there  is  no  evidence  tending  to 
prove  that  the  incorporators  secured  the  charter  and  organized  this  cor- 
poration "to  create  and  carry  out  restrictions  in  aids  to  commerce,''  and 
that  the  judgment  should  be  affirmed,  notwithstanding  the  State  might 
have  the  right  to  forfeit  the  charter  if  the  proof  established  a  violation 
of  the  anti-trust  law.  We  are  of  opinion  that  this  contention  is  sound, 
and  that  there  is  no  evidence  which  tends  to  support  the  charge  upon 
which  the  forfeiture  of  the  defendant's  charter  is  sought. 

Article  642,  Bevised  Statutes,  subdivision  28,  expresses  a  purpose  for 
which  a  corporation  may  be  formed  in  the  following  terms : 

"The  construction  or  purchase  and  maintenance  of  mills,  gins,  cotton 
compresses,  grain  elevators,  wharves,  and  public  warehouses  for  the  stor- 
age of  products  and  commodities,  and  the  purchase,  sale,  and  storage  of 
products  and  commodities  by  grain  elevators  and  public  warehouse  com- 
panies, and  the  loan  of  money  by  such  elevator  or  public  warehouse  com- 
panies." 

The  charter  expresses  the  purpose  of  the  corporation  in  the  very  lan- 
guage of  the  statute ;  therefore  it  can  not  be  said  that  the  purposes  for 
which  it  was  organized,  as  expressed  in  the  charter,  furnish  any  evidence 
of  an  intention  to  violate  the  law.  The  corporation  could  lawfully  do 
everything  expressed  in  the  charter,  and  might  lawfully  buy  all  of  the 
compresses  that  it  purchased.  The  right  to  forfeit  the  charter  depends 
upon  the  intent  with  which  it  was  procured,  and  it  devolved  upon  the 
State  to  establish  an  unlawful  intent  to  justify  the  forfeiture  claimed. 

In  determining  the  question  of  intention,  we  must  consider  as  true 
every  fact  which  can  be  fairly  inferred  from  the  evidence,  and  we  are  of 
opinion  that  the  acquisition,  on  the  same  day,  of  six  compresses  situated 
in  localities  distant  from  each  other,  will  support  the  inference  that  the 
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purpose  of  the  promoters  in  organizing  the  corporation  was  to  acquire 
those  properties,  and  if  the  facts  show  that  in  doing  so  they  have  violated 
the  law,  then  we  are  of  opinion  the  evidence  would  justify  the  conclu- 
sion that  their  intention  in  forming  the  corporation  was  to  accomplish 
the  unlawful  purpose.  It  is  not  unlawful  for  the  corporation  to  buy  all 
of  the  properties  that  it  acquired,  nor  was  it  unlawful  for  it  to  acquire 
them  all  at  the  same  time,  and  we  see  nothing  in  that  fact  which  tends 
to  show  that  the  object,  at  the  time  of  organizing  the  corporation,  was 
to  do  a  lawful  act  to  eflfect  an  imlawful  purpose. 

It  is  contended  on  behalf  of  the  State  that  the  effect  of  this  purchase 
was  to  restrict  aids  to  commerce  and  to  destroy  competition  between  the 
purchased  compresses.  We  must  bear  in  mind  that  we  arfe  searching  for 
the  intention  of  the  parties  in  filing  the  charter,  and  to  arrive  at  that 
must  look  at  the  facts  from  their  standpoint.  The  evidence  shows  that 
seventy  compresses  existed  in  the  State  of  Texas,  located  in  various  parts 
of  the  State,  which  at  the  time,  and  since,  charged  10  cents  per  hundred 
pounds  for  compressing  cotton ;  hence  there  was  at  that  time  no  competi- 
tion as  to  charges  between  any  compresses  in  the  State.  It  is  true  the 
Eailroad  Commission  had  no  direct  control  over  the  rates  to  be  charged 
for  compressing  cotton ;  but  by  fixing  the  amount  to  be  paid  by  the  rail- 
road companies,  the  commission  indirectly  but  effectually  fixed  the  sum 
to  be  received  by  compresses,  and  by  regulating  the  delivery  of  cotton, 
by  the  railroads,  for  compression,  the  compress  at  each  point  was  pro- 
•tected  in  its  legitimate  business  and  confined  to  its  own  territory.  Com- 
petition between  compresses  is  not  probable  and  barely  possible  under 
those  rules.  There  being  no  competition  between  any  of  the  compresses 
purchased  by  the  defendant  corporation,  competition  was  not  destroyed 
or  restricted, — ^it  did  not  exist.  Taking  the  rules  of  the  Railroad  Com- 
mission into  account,  we  can  not  understand  how  the  corporation  ex- 
pected to  restrict  competition  between  those  properties,  for  under  those 
rules  it  was  impossible  for  the  compress  at  Gainesville  to  compete  with 
the  compress  at  Terrell,  at  Dallas,  or  at  Cisco,  because  if  cotton  should 
be  started  south  at  any  point  south  of  Gainesville,  the  rules  required  it 
to  be  compressed  at  the  next  press  on  its  line  of  shipment  in  the  dijrection 
of  its  final  destination,  by  any  route  it  would  pass  intermediate  com- 
presses, and  could  not  reach  Dallas  for  compression;  this  is  true  also  of 
Cisco;  neither  could  cotton  be  carried  for  compression  from  or  through 
Terrell  to  Dallas,  and  all  cotton  shipped  from  intermediate  points  must 
be  carried  to  the  nearest  compress  in  the  direction  of  its  destination. 
No  competition  coidd  exist  between  compresses  at  Dallas  and  Terrell. 
But  it  is  claimed  that  competition  was  destroyed  between  the  three  com- 
presses in  Dallas.  The  evidence  shows  that  rates  were  never  changed, 
and  fully  and  fairly  explains  why  the  two  compresses  were  not  operated 
in  Dallas  last  season.  It  is  asserted  that  if  the  three  compresses  had  re- 
mained separate  at  Dallas,  one  or  more  of  them  might  have  reduced  'the 
price  of  compressing  cotton.  This  is  so  remote  a  probability  that,  under 
existing  conditions,  it  can  not  have  weight  in  determining  the  question  of 
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intent.  We  are  of  the  opinion  that  there  was  no  evidence  upon  which  the 
court  could  have  entered  a  judgment  forfeiting  the  charter  of  the  defend- 
juit  corporation ;  we  therefore  afiBbrm  the  judgments  of  the  Court  of  Civil 
Appeals  and  of  the  District  Court 

Affirmed, 


Sam.  p.  Ramsey  bt  al.  v.  John  G.  Tod,  Seobbtary  op  State. 

No.  1115.    Decided  June  23,  1902. 

l.^CorporAtion-^reatioii— Pnrpotet— Two  or  More. 

The  law  goyeming  the  creation  of  private  corporations  does  not  authorize 
an  incorporation  for  two  distinct  purposes  each  of  which  is  mentioned  in  a 
separate  subdivision  of  article  642,  Revised  Statutes;  as  for  the  purchase  and 
sale  of  merchandise,  etc  (subdivision  24)  and  the  aocumulatian  and  loan  of 
money  (subdivision  20).     (Pp.  021-026.) 

S.— Same — Statutory  Construction. 

The  re-enactment  of  the  corporation  law  by  successive  legislatures  aft^ 
construction  by  the  State  Department  permitting  the  filing  of  a  charter 
embracing  two  or  more  of  the  purposes  designated  under  distinct  subdivimons  of 
article  642,  Revised  Statutes,  and  without  material  change  affecting  such  ques- 
tion, is  held  not  to  imply  an  adoption  of  such  construction.     (P.  626.) 

Original  application  for  writ  of  mandamus  to  compel  the  Secretary  of 
State  to  file  the  charter  for  a  private  corporation. 

Hill,  Dabney  £  Carlton  and  Gregory  £  Baits,  for  relators. — ^Will  the 
true  intent  of  the  Legislature  be  nullified  in  this  case  by  giving  to  the 
words  used  in  articles  641,  642  their  ordinary  significance?  The  word 
•**purposes*'  is  here  used  in  the  plural  and  grammatically  refers  to  pur- 
eposes  set  forth  in  sixty  numbered  subdivisions  which  follow,  and  which 
are  not  put  in  the  disjunctive,  but  apparently  coupled  together.  To 
place  upon  the  statute  the  construction  maintained  by  the  State  would 
be  to  change  the  word  purposes  to  read  "any  one  of  the  following  pur- 
poses/' instead  of  as  it  appears,  or  to  change  the  grammatical  construe- 
tion  of  article  642  by  inserting  the  word  "or''  between  each  of  the  subdi- 
visions or  purposes  set  forth  following  article  642.  That  there  was  a 
legislative  intent  to  use  the  word  "purposes"  in  any  other  than  its 
ordinary  grammatical  significance  would  appear  to  be  negatived  by  the 
contents  of  the  various  subdivisions  of  this  statute. 

Many  of  the  numbered  subdivisions  contain  more  than  one  purpose, 
and  purposes  which  by  the  greatest  flight  of  fancy  can  not  be  connected 
together  or  reasonably  considered  as  one  business. 

The  word  "purposes"  is  used  in  articles  641-642.  Articles  647,  648 
and  649  are  the  same  or  practically  the  same  as  section  10,  chapter  2, 
lav  of  1874.  These  articles  provide  for  amendment  of  charters.  Article 
649  provides  that  "no  amendments  or  changes  shall  be  of  any  force  or 
effect  which  are  not  germane  to  the  original  purposes  or  charter  of  in- 
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corporation  uid  calculated  to  carry  out  and  eflfect  the  same."  In  the- 
original  Act  of  1874,  the  word  "purposes'^  here  used  appears  as  "objects/* 
the  change  being  made  by  the  codifiers  of  1879.  It  will  be  evident  that 
this  section  originally  referred  to  the  "original  objects^  of  a  corporation 
and  was  changed  by  the  codifiers  so  as  to  refer  to  the  "original  purposes/'' 
so  that  it  appeared  that  the  Legislature  had  in  mind  not  an  original 
object  or  pxirpose  to  be  contained  in  a  charter,  but  that  original  objects 
and  purposes  would  be  embraced  therein,  and  that  to  these  original  ob- 
jects and  purposes,  others  might  be  added  by  amendment  provided  they 
were  germane.  There  is  no  intimation,  therefore,  that  the  original  ob- 
jects or  purposes  must  be  germane  to  each  other.  The  circumstance  that 
an  amendment  must  be  germane  does  not  militate  against  the  proposi? 
tion  that  the  original  charter  may  name  purposes  that  are  not  neces- 
sarily connected  with  each  other.  In  the  original  formation  of  a  cor- 
poration every  person  contemplating  connection  therewith  acts  upon  his 
own  discretion  in  determining  the  enterprises  in  which  he  may  desire  to 
invest  his  capital.  Amendments  may  under  the  law  be  made  without  the 
concurrence  of  some  of  the  stockholders,  and  the  statute  will  not  permit 
the  capital  to  be  invested  contrary  to  the  wishes  of  the  stockholder  ex- 
cept in  something  reasonably  connected  with  the  original  enterprise. 

This  clause  of  article  649,  if  articles  641,  642  are  construed  as  we 
maintain,  will  be  in  harmony  therewith.  If  the  construction  sought  by 
the  State  is  placed  upon  article  642,  then  there  will  be  a  conflict  with 
article  649 ;  for  the  word  ^^urposes*'  in  the  plural  must  be  construed  to 
read  ^^urpose,*'  and  the  court  must  hold  that  while  the  Legislature  ab- 
solutely forbade  an  original  charter  with  more  than  one  purpose,  such 
a  charter  coidd  be  taken  out  and  then  amended  immediately  and  another 
purpose  or  purposes  inserted,  provided  the  same  were  germane  to  the 
original  purpose.  Here  we  would  have  at  once  a  lack  of  bgic,  and  we 
may  say  a  lack  of  sense. 

Section  22  of  article  3,  law  of  1874,  provides  in  substance  that  any 
corporation  in  existence  before  that  date  might  accept  under  the  general 
incorporation  law  by  filing  its  acceptance  with  the  Secretary  of  State^ 
and  tiiat  thereupon  it  should  have  the  right  to  carry  out  objects  of  said 
corporation  as  described  in  their  act  of  incorporation,  or  certificate  filed! 
under  general  law,  within  the  limits  or  boundaries  described  in  said  act 
of  incorporation,  or  certificate,  and  to  possess  all  the  privileges  and  fran- 
chises provided  by  their  act  of  incorporation  or  certificate  not  abandoned 
in  the  copy  of  acceptance  of  any  or  all  of  the  provisions  of  this  act.  Coa- 
struing  tiiis  clause  with  reference  to  the  situation  at  the  time,  we  find 
that  in  1871  a  general  incorporation  act  was  passed  which  was  foimd  to 
be  void  for  lack  of  an  enacting  clause.  The  corporations  here  referred 
to  which  had  filed  certificates  under  the  general  law  would  be  those  who 
had  filed  imder  this  law.  Prior  to  1871  there  was  no  general  law,  and 
corporations  were  formed  by  special  act.  Section  22  here  refers  to  both 
classes  of  corporations,  and  it  is  noticeable  that  it  refers  to  "objects''  in 
the  plural  as  contained  in  both  classes  of  corporations,  and  further  qxl* 
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'thorizes  both  classes  of  corporations  to  embrace  any  or  all  of  the  pro- 
"risions  of  the  general  incorporation  act  of  1874. 

It  is  impossible  to  refer  to  the  hundreds  of  charters  granted  by  special 
Act  prior  to  1874,  but  it  may  be  stated  that  these  charters  cover  every 
<x)nceivable  purpose  or  purposes  not  forbidden  by  the  Constitution  or 
laws  of  the  State,  and  it  was  to  these  and  to  charters  taken  out  under  the 
general  law  of  1871  that  section  22  must  have  had  reference. 

This  section  is  carried  into  Revised  Statutes  of  1879  as  article  588, 
^nd  in  the  present  Revised  Statutes  is  article  664.  Placing  upon  it  our 
•construction,  this  clause  is  entirely  harmonious  with  articles  641,  642, 
but  can  not  be  made  to  harmonize  with  the  construction  given  by  the 
•Secretary  of  State.  For  under  his  construction,  though  the  Legislature 
•in  1874,  by  this  section,  authorized  corporations  previously  incorporated 
•for  any  and  every  purpose  to  take  out  new  charters  under  the  general  act, 
with  all  of  the  objects,  privileges,  and  franchises  previously  enjoyed,  and 
also  authorized  such  corporations  to  accept  all  of  the  provisions  of  the 
Act  of  1874,  yet  in  said  act  it  intended  to  limit  new  corporations,  forming 
under  it,  to  only  one  purpose  or  subdivision.  See  47  Texas,  401;  37 
■Texas,  207; 

Laws  are  to  be  construed  in  light  of  former  laws,  or  those  superseded. 
In  addition  to  parts  of  the  general  incorporation  act,  to  which  we  have 
called  attention,  which  are  not  in  harmony  with  the  construction  sought 
to  be  given  by  the  State,  attention  may  be  called  to  section  11,  article  3, 
law  of  1874,  subdivisiiMi  4,  which  is  carried  into  the  Revised  Statutes  as 
subdivision  4,  article  651,  providing  that  corporations  may  hold,  pur- 
chase, sell,  mortgage,  or  otherwise  convey  such  real  and  personal  estate 
tis  the  purposes  of  the  corporation  shall  require.  The  statute  with  regard 
to  foreign  corporations  (Acts  of  1889,  page  87),  as  amended  by  Acts  of 
1897,  chaptet  119,  page  167,  provided  that  foreign  corporations  desiring 
to  do  business  in  the  State  shall  file  certified  copy  of  their  articles  of  in- 
corporation and  that  thereupon  "the  Secretary  of  State  shall  issue  to 
isuch  corporation  a  permit  to  transact  business  in  this  State.  If  such 
<x)rporation  ife  created  for  more  than  one  purpose,  the  permit  may  be 
limited  to  oAe  Or  more  purposes.''  The  act  further  provides  that  when 
permits  have  been  so  granted,  such  corporations  shall  be  authorized  to 
lold,  sell,  and-  mortgage  property,  etc.,  "as  the  purposes  of  such  corpora- 
tion may  require."  It  appears  plainly  from  this  act  that  it  was  the  in- 
tention of  the  Legislature  of  Texas  that  foreign  corporations,  organized 
for  more  than  one  purpose,  might,  at  least  under  certain  circumstances, 
acquire  permits  to  do  business  in  Texas. 

We  believe  that  a  reasonable  construction  of  this  act  would  be  that 
if  a  foreign  corporation  having  more  than  one  purpose  was  to  ask  for  per- 
mit for  more  than  one  purpose,  then  it  would  be  the  duty  of  the  Secre- 
tary of  State  to  examine  its  charter,  and  if  the  purposes  for  which  it  re- 
quired a  permit  were  lawful,  then  that  he  would  be  required  to  issue 
the  same,  but  if  the  purposes  were  not  lawful  or  proper,  then  that  he 
might  limit  his  permit  to  one  or  more  purposes  which  were  lawful.    The 
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act  also  plainly  means  that  a  foreign  corporation^  having  more  than  one 
purpose,  may  limit  its  operation  in  Texas  to  one  purpose  at  its  option. 

According  to  the  various  constructions,  a  method  is  at  least  provided 
by  which,  under  some  circumstances,  foreign  corporations  may  be 
granted  permits  for  more  than  one  purpose.  Will  anyone  believe  that 
the  L^islature  of  Texas  would  be  willing  to  grant  permits  to  foreign 
corporations  under  any  circumstances  for  more  than  one  purpose  when 
domestic  corporations  coidd  not  be  chartered  for  more  than  one  pur- 
pose under  any  circumstances? 

If  the  words  of  a  statute  are  plain,  resort  need  not  be  had  to  construc- 
tion by  executive  officers  of  the  State.  But  admitting  for  sake  of  argu- 
ment that  there  is  any  doubt  about  the  construction  of  this  statute,  it  is 
precisely  such  a  case  as  calls  most  strongly  for  the  application  of  the  rule 
of  contemporary  construction.  It  is  admitted  that  from  1871  to  1899, 
the  State  of  Texas,  through  its  various  secretaries  of  state,  did  regularly 
grant,  to  private  corporations  desiring  them,  charters  containing  pur- 
poses embraced  in  more  than  one  subdivision  of  the  act,  and  that  many 
hundreds  of  such  corporations  have  every  year  since  been  doing  business 
and  are  now  doing  business  within  the  State  of  Texas  under  such  char- 
ters. This  was  for  twenty-eight  years  a  fact  notorious  to  the  bar  of  the 
State  and  those  called  upon  to  prepare  charters,  and  in  fact  notorious  to 
the  business  world. 

Since  1871  the  Legislature  has  about  twelve  times  re-enacted,  enlarged 
and  extended  its  general  incorporation  act,  making  it  ever  broader  and 
broader,  and  adding  to  the  purposes  therein  contained. 

During  the  whole  of  this  period  it  must  be  conceded  that  the  Legisla- 
ture knew  what  construction  was  being  put  upon  the  wording  of  this 
law,  yet  it  was  never  in  any  respect  changed  or  modified.  It  would  have 
been  very  easy,  in  one  of  their  numerous  amendments,  to  have  changed 
the  language  so  as  to  have  it  read  "Corporations  may  be  formed  for  any 
one  of  the  following  purposes  to  wit,"  or  to  have  put  the  subdivisions  of 
the  act  in  the  disjimctive  by  inserting  the  word  "or^^  between  each  of 
them,  yet  this  was  never  done.  We  urge  upon  this  court  that  if  the 
language  of  the  statute  was  very  doubtful,  or  even  if  the  court  be  in- 
clined to  hold  that  the  construction  now  contended  for  by  the  State  is 
a  correct  one,  it  should  hesitate  a  long  time  before  taking  so  serious  a 
step  as  to  change  the  construction  acted  upon  for  so  many  years.  It  is 
well  known  to  the  court  that  a  large  part  of  the  business  of  the  State 
is  conducted  through  corporate  enterprises  and  that  a  very  large  per  cent 
of  its  capital  is  invested  in  them.  These  corporations  were  formed  and 
this  capital  has  been  invested  permanently,  under  the  construction 
formerly  given  by  the  State.  To  now  hold  that  that  construction  was  a 
wrong  one,  is  to  hold  that  all  of  these  corporations  were  improperly 
formed  and  are  not  bodies  corporate  and  have  never  been,  for  it  is  plain 
that  if  their  charters  embraced  more  than  one  purpose,  and  this  is  for- 
bidden, there  is  no  valid  incorporation  for  any  purpose.  See  Williams  v. 
Enterprise  Co.,  67  N.  E.  Rep.,  581.    The  result  of  holding  these  concerns 
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not  bodies  corporate,  would  be  liqtiidation,  receivership,  and  loss  of 
vast  amounts  of  property  vested  under  the  construction  of  the  laws  to^ 
which  the  State  had  given  sanction  for  many  years. 

The  best  that  the  courts  coidd  do  for  the  stockholders  of  these  cor- 
porations woidd  be  to  hold  that,  while  not  de  jure,  they  were  de  facto- 
corporations,  and  that  therefore  the  members  are  not  liable  for  debts; 
but  of  course  the  courts  could  not  relieve  them  of  the  consequences  of 
the  destruction  and  impairment  of  corporate  property  resulting  from 
cessation  of  corporate  existence. 

When  the  consequences  are  to  be  such  as  these,  we  would  suggest  that,, 
with  deference  to  this  court,  it  should  hesitate  to  set  a  new  construction- 
against  a  construction  heretofore  given  by  the  Legislature  and  oflScers 
of  this  State,  whatever  might  be  its  views  of  the  question  as  an  original 
proposition.  We  believe  that  the  history  of  legislation  on  this  subject,, 
as  given  in  our  brief,  demonstrates  beyond  a  question  that  it  has  always- 
been  the  policy  of  this  State  to  enlarge  and  broaden  the  means  and  ave- 
nues of  corporate  enterprise. 

Every  session  and  special  session  has  witnessed  an  extension.  We  do- 
not  believe  that  public  policy  as  adopted  by  this  State  indicates  any  in*^ 
tention  to  confine  corporations  to  one  purpose,  nor  does  it  appear  that 
former  Legislatures  have  believed  such  a  policy  the  best  for  tiie  State.. 
Whether  this  policy  is  the  best,  or  the  one  inaugurated  by  the  Depart- 
ment of  State  is  more  desirable,  is  a  question  for  the  Legislature  to  set- 
tle. If  the  practice  of  a  State  for  twenty-eight  years  to  grant  charters^ 
for  more  than  one  purpose  is  an  evil  one,  it  is  an  evil  which  the  State  has. 
chosen  for  herself,  and  it  would  be  a  greater  one  to  overturn  this  con-^ 
struction.  If  it  be  the  will  of  the  State  to  no  longer  allow  corporations^ 
to  be  formed  for  more  than  one  purpose,  that  will  can  be  exercised  by 
the  next  Legislature,  and  it  appears  that  the  subject  can  more  safely  be* 
left  to  them.    On  this  subject  see  Railway  v.  State,  81  Texas,  602. 

Revised  Statutes,  article  643,  subdivision  2,  provides  that  a  charter- 
must  be  prepared,  setting  forth,  among  other  things,  ^*the  purpose  for 
which  the  corporation  is  formed.^^  The  word  "purpose'*  is  iised  here  in 
the  singular,  and  this  is  the  only  place  where  it  is  so  used  in  any  part 
of  our  corporation  law.  We  do  not  think  that  the  whole  law  should  be* 
adjusted  to  and  construed  by  a  section  which  only  refers  to  the  manner 
in  which  the  charter  shall  be  prepared.  We  believe  that  it  has  always, 
been  held  that  where  a  form  has  been  inserted  in  a  statute,  substantial 
compliance  therewith  is  sufficient,  and  that  the  form  does  not  govern  the* 
substance  of  the  law.  But  we  think  there  is  no  trouble  in  harmonizing* 
this  clause  with  the  remainder  of  the  statute,  for  the  word  "purpose'*  canj 
refer  only  to  the  general  ends  for  which  a  corporation  is  to  be  organized^ 
which  may  embrace  several  objects  even  under  the  construction  con- 
tended for  by  the  State,  for  several  subdivisions  of  article  642  expressi 
more  than  one  purpose;  it  should  be  noticed  that  article  641  provides 
that  private  corporations  may  be  formed  "for  the  purposes  and  in  the* 
manner  hereinafter  mentioned."     The  word  "purposes*'  refers  to  andi 
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should  govern  those  parts  of  the  act  which  refer  to  the  substance  and 
nature  of  the  corporation.  Those  parts  of  the  act  which  provide  the 
manner  and  form  of  execution  of  the  charter  and  filing  thereof  are  to  be 
construed  with  reference  to  the  word  **mannei^^  contained  in  article  641. 
In  article  643  it  is  intended  to  provide  merely  a  convenient  form  which 
must  be  substantially  complied  with  in  drawing  up  a  charter.  This  con- 
struction we  think  has  been  given  to  the  fonn  set  forth  in  the  statute 
for  acknowledgments  and  various  other  forms.  While,  as  before  stated, 
we  do  not  give  great  weight  to  citations  of  authority  from  other  States, 
the  wording  of  our  statute  and  its  surroundings  being  so  different,  yet 
we  respectfully  refer  to  the  court  to  case  of  Bird  v.  Daggett,  97  Massa- 
chusetts, 494,  and  in  connection  therewith  to  the  statute  construed,  being 
chapter  61,  pages  341  and  343,  General  Statutes  of  Massachusetts,  1860 
(found  in  Secretary  of  State's  oflSce). 

In  form  this  act  is  nearer  like  ours  than  the  act  construed  by  the  Su- 
preme Court  of  Indiana,  and  it  also  prescribes  a  form  for  dntwing  up 
charters,  which  among  other  things  declares  the  same  shall  set  forth  the 
"purpose'*  for  which  a  corporation  is  formed. 

Under  the  construction  of  the  article,  by  virtue  of  subdivision  21,  a 
corporation  may  be  formed:  (1)  For  the  construction,  etc.,  of  street 
railways;  (2)  For  the  construction,  etc.,  of  suburban  belt  lines;  and  (3) 
for  the  establishment  of  companies  to  buy,  own,  sell,  and  convey  right  of 
way  upon  which  to  construct  railroads.  The  first  and  second  of  these 
purposes  may  be  reasonably  connected  with  each  other,  but  the  third  has 
absolutely  no  connection  with  the  other  two.  Subdivision  28  authorizes 
a  corporation  (under  the  construction  of  the  State)  for  the  following 
purposes:  (1)  The  construction,  etc.,  of  mills;  (2)  the  construction,  etc., 
of  gins;  (3)  the  construction,  etc.,  of  cotton  compresses;  (4)  the  con- 
struction, etc.,  of  grain  elevators;  (5)  the  construction,  etc.,  of  wharves; 
(6)  the  construction,  etc.,  of  public  warehouses;  (7)  the  purchase,  sale, 
etc.,  of  products  and  commodities;  (8)  the  loan  of  money. 

If  the  contention  of  the  respondent  is  correct,  and  there  is  any  public 
policy  which  woidd  confine  a  corporation  to  a  single  purpose,  then  cer- 
tainly in  this  case  the  policy  has  been  forgotten. 

Subdivision  47  authorizes,  under  this  construction,  "the  organization 
of  fire,  marine,  life,  and  live  stock  insurance  companies,''  notwithstand- 
ing the  fact  that  the  statutes  prohibit  a  fire  insurance  company  from 
doing  a  life  insurance  business.  The  subdivisions  mentioned  and  sub- 
divisions 38  and  39,  clearly  indicate  that  the  "purpose"  named  in  article 
643  may  be  several  of  the  purposes  of  article  642. 

It  is  believed  that  the  specific  cases  to  which  attention  has  been  called 
negative  the  idea  that  the  Legislature  has  intended  to  do  that  which  re- 
spondent insists  was  intended.  Let  it  be  conceded  that  it  was  not  the 
intention  to  permit  incorporation  for  all  the  purposes  named  in  the 
article;  the  alternative  is  that  the  Legislature  intended  that  incorpora- 
tion might  be  had  to  carry  on  related  enterprises.     This  purpose  is 


Digitized  by  VjOOQ IC 


620  95  Texas  Reports.  [June, 

clearly  expressed  in  subdivisions  8,  13,  15,  16,  17,  21,  23,  26,  28,  31,  38, 
39,  and  60,  and  perhaps  in  some  other  subdivisions. 

There  is  nothing  in  the  other  businesses  for  which  incorporation  is 
authorized  that  would  require  or  suggest  a  more  rigid  rule.  No  reason 
•could  be  adduced  why  the  same  rule  should  not  apply  to  all  the  other 
businesses.  Article  649  authorizes  amendments  "Which  are  germane  to 
the  original  purposes  or  charter.^*  Clearly  this  would  authorize  the  in- 
sertion by  amendment  of  a  "germane  purpose.''  It  would  be  foolish  to 
insist  that  incorporation  could  be  had  for  only  one  purpose,  but  that  the 
charter  coidd  be  immediately  amended  to  include  another. 

Article  642  is  the  result  of  much  legislative  tinkering  and  contains 
much  that  is  unnecessary,  and  some  clauses  that  would  be  diflScult  to 
•explain  if  it  had  been  written  at  one  time  by  a  single  pen. 

The  authority  specifically  given  to  certain  corporations  "to  accumidate 
and  loan  money''  might  under  such  circumstances  suggest  that  other  cor- 
porations were  not  to  have  that  right.  But  it  will  be  borne  in  mind  that 
practically  every  Legislature  since  1871  has  amended  this  article.  The 
Amendments  have  not  been  made  in  response  to  any  great  public  neces- 
sity or  demand,  but  as  the  result  of  a  desire  on  the  part  of  particular  in- 
dividuals for  a  more  specific  statement  of  the  powers  of  a  contemplated 
corporation.  This  suggestion  is  reinforced  by  a  consideration  of  other 
subdivisions,  as  14,  which  authorizes  incorporation  "for  any  manufactur- 
ing business;"  notwithstanding  this,  at  least  four  kinds  of  manufactur- 
ing establishments  are  specifically  provided  for. 

In  a  number  of  cases  incorporation  is  authorized  for  purposes  that 
wrould  be  within  the  implied  powers  of  other  corporations.  It  could  not 
reasonably  be  contended  that  these  powers  are  taken  away  because  they 
are  incorporated  as  subdivisions  of  the  law.  If  they  are,  in  fact,  among 
the  powers  or  purposes  of  the  corporation,  the  expression  of  them  in  the 
-charter  can  not  be  wrongful,  and  would  not  authorize  the  Secretary  of 
State  to  refuse  to  file  a  charter  which,  if  they  had  not  been  inserted,  he 
acknowledges  he  would  have  had  to  accept  The  purposes  set  forth  in 
the  charter  tendered  by  relators,  are  the  purchase  and  sale  of  goods, 
wares,  and  merchandise,  and  agricultural  and  farm  products,  and  the 
accumulation  and  loan  of  money  in  canning  on  the  said  business.  It 
must  be  presumed  if  the  charter  can  be  granted  to  the  company  that  it 
is  its  intention  to  pursue  this  business  as  a  whole  in  a  legal  way,  and  not 
to  exceed  such  powers  as  it  may  receive  from  the  State  nor  to  pursue 
-either  of  said  businesses  in  any  manner  not  authorized. 

It  is  a  matter  of  common  knowledge  that  the  business  of  dealing  in 
goods,  wares,  and  agricultural  and  farming  products  in  Texas,  particu- 
larly where  it  is  proposed  to  deal  with  farmers  and  planters,  can  not  be 
and  is  not  ordinarily  pursued  unless  the  merchant  is  in  a  position  to 
make  advances  in  the  spring  against  crops  to  be  produced  and  marketed 
in  the  fall ;  therefore,  the  accumulation  and  loan  of  money  is  not  only  an 
incident  to  such  business,  but  is  a  necessary  concomitant. 
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In  conclusion^  our  contention  is :  (1)  A  proper  construction  of  article 
642  and  other  acts  concerning  the  same  subject  matter^  shows  conclur 
sively  that  the  Legislature  contemplated  the  formation  of  corporations- 
for  more  than  one  purpose  under  some  circumstances. 

(2)  If  there  is  any  reason,  either  in  the  act  itself  or  in  public  policy^ 
why  a  charter  may  not  be  granted  for  any  or  all  of  the  purposes  con- 
tained in  said  act,  then  the  purposes  for  which  any  one  charter  is  allowed 
must  be  such  as  are  reasonably  connected,  or  forming  one  line  of  busi- 
nesses, whether  contained  in  one  subdivision  or  not. 

(3)  The  purposes  contained  in  charter  tendered  by  relators  are  con- 
tained in  the  act,  and  are  also  necessarily  connected,  and  on  either  theory 
the  charter  should  be  granted. 

C.  K.  Bell,  Attorney-General,  for  respondent. — ^The  Secretary  of  State 
refused  to  file  and  record  said  proposed  charter  of  said  company  and  give 
his  certificate  showing  the  record  of  same,  for  the  reason  that  it  is  sought 
to  incorporate  a  corporation  for  two  distinct  purposes  for  which  corpora- 
tions may  be  chartered,  one  of  such  purposes  being  those  embraced  in 
subdivision  24  and  the  other  in  subdivision  29  of  article  642  of  the  Re- 
vised Statutes  of  Texas. 

Article  642  of  the  Revised  Statutes  enumerates  the  purposes  for  which 
corporations  may  be  formed  and  separates  such  purposes  by  appropriate 
subdivisions. 

Article  643  of  the  Revised  Statutes  provides  that  the  charter  must  set 
forth,  *  *  *  "2.  The  purpose  for  which  it  (the  proposed  corpora- 
tion) is  formed.^' 

The  Legislature  by  separating  the  different  purposes  for  which  cor- 
porations may  be  formed  and  prescribing  that  the  charter  must  set  forth 
the  ^^purpose^^  for  which  the  corporation  is  formed,  clearly  intended  that 
a  corporation  could  be  formed  for  only  one  of  the  purposes,  otherwise 
there  would  have  been  no  reason  for  the  subdivisions  of  article  642  of  the 
Revised  Statutes ;  and  subdivision  2  of  article  643  would  have  read,  "the 
purpose  or  purposes  for  which  it  [the  proposed  corporation]  is  formed.'^ 

We  regard  the  case  of  Williams  v.  Enterprise  Company,  57  Northeast- 
em  Reporter,  581,  as  being  so  directly  in  point,  and  so  conclusive  upon 
the  proposition  here  submitted,  that  we  content  ourselves  with  referring 
the  court  to  that  case. 

GAINES,  Chief  Justice. — This  is  a  petition  for  a  writ  of  man- 
damus to  compel  the  Secretary  of  State  to  file  a  charter  under  articles 
642,  643,  and  644  of  the  Revised  Statutes.  The  cause  has  been  submitted 
for  final  determination  upon  demurrers  to  the  petition. 

It  is  alleged  in  the  petition,  in  substance,  that  the  relators  had  pre- 
pared a  charter  in  compliance  with  articles  643  and  644 ;  that  they  had 
presented  the  same  to  the  respondent  with  the  request  that  he  receive  and 
record  it  in  accordance  with  article  645.  A  copy  of  the  alleged  charter  is 
made  a  part  of  the  petition,  and  it  appears  therefrom  that  it  designates 
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two  purposes  of  the  proposed  corporation:  (1)  'The  purchase  and  sale 
of  goods^  wares^  and  merchandise  and  agricidtural  and  farm  products  f' 
and  (2)  ^^he  accumidation  and  loan  of  money  in  carrying  out  said  pur- 
pose/* The  sole  ground  upon  which  the  demurrers  are  urged  are  that 
the  proposed  charter  specifies  two  of  the  distinct  purposes  for  which  cor- 
porations may  be  f  ormed^  and  that  the  statute  permits  an  incorporation 
for  one  of  such  purposes  only. 

In  considering  the  question  so  presented,  a  brief  history  of  the  statutes 
in  question  may  be  useful. 

At  the  adjourned  session  of  the  Twelfth  Legislature,  in  1871,  a  bill 
was  passed  by  both  houses  and  approved  by  the  Governor,  which  was 
intended  to  provide,  by  a  general  law,  for  the  creation  of  private  cor- 
porations for  certain  specified  purposes.  This  bill,  it  seems,  was  a  copy 
of  the  statute  of  the  State  of  Kansas  upon  the  same  subject,  and  had  no 
enacting  clause.  Acting  upon  the  theory,  as^we  presimie,  that  the  law 
was  invalid  for  want  of  the  enacting  clause,  the  Thirteenth  Legislature, 
for  the  purpose  of  giving  validity  to  the  act,  passed  a  law  amending  the 
first  section  thereof  by  prefixing  thereto  such  clause;  but  did  not  ex- 
pressly re-enact  the  subsequent  sections.  Again,  the  Fourteenth  Legis- 
lature, in  1874,  re-enacted  the  entire  act  with  some  slight  changes, — one 
especially  in  relation  to  the  amendments  of  charters.  Section  4,  which 
declared  that  corporations  could  be  formed  for  certain  purposes,  and 
section  5,  which  designated  the  purposes,  and  section  6,  which  prescribed 
the  requisites  of  the  articles  of  incorporation,  which  were  to  constitute 
the  charter,  were  re-enacted  without  change.  The  Act  of  1874  was  in- 
<»rporated  in  the  Revised  Statutes  of  1879,  without  material  amend- 
ment so  far  as  the  question  before  us  is  concerned.  Sections  4  and  5  of 
the  act  apear  in  the  revision  as  articles  565  and  566,  and  section  6  as  a 
part  of  article  567.  Article  566  has  been  frequently  amended,  and  with 
its  amendments  appears  in  the  Revised  Statutes  of  1895  as  article  642. 
Articles  565  and  567  have  never  been  amended,  and  are  now  articles  641 
and  643  of  the  Revised  Statutes  now  in  force.  The  amendments  to 
article  566  of  the  Revised  Statutes  of  1879  have  been  mainly  by  way  of 
adding  specifications  of  additional  purposes  for  which  corporations  may 
be  formed,  so  that  the  original  specifications,  twenty-seven  in  number, 
have  been  swelled  to  fifty-four  in  the  Revised  Statutes  of  1895. 

Since  the  original  sections  4  and  6  have  never  been  changed,  and  since 
section  4  has  been  amended  only  as  to  the  subdivisions  which  specify  the 
objects  for  which  corporations  are  permitted  to  be  created,  we  think  that 
in  order  to  determine  whether  a  corporation  may  be  formed  for  more 
than  one  of  the  designated  purposes,  we  should  go  back  to  the  original 
act.  Our  reason  for  this  conclusion  is,  that  if  the  intent  of  the  original 
law  was  to  permit  an  incorporation  for  one  of  the  specified  purposes  only, 
and  a  subsequent  Legislature  had  desired  to  change  the  law  in  so  import- 
ant particular,  and  to  permit  an  incorporation  for  two  of  the  purposes, 
they  would  have  expressed  their  intention  in  clear  language,  and  not 
have  left  it  to  be  implied  by  questionable  inferences. 
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The  following  are  the  sections  of  the  original  law  which  bear  upon  the 
•question : 

"Sec.  4.  Private  corporations  may  be  created  by  the  voluntary  asso- 
ciation of  three  or  more  persons,  for  the  purposes  and  in  the  manner 
mentioned  in  the  following  sections  of  this  article. 

"Sec.  5.  The  purposes  for  which  the  corporations  mentioned  in  the 
last  section  may  be  formed,  are : 

"1.    The  support  of  public  worship. 

"2.  The  support  of  any  benevolent,  charitable,  educational,  or  mis- 
sionary undertaking. 

"3.  The  support  of  any  literary  or  scientific  undertaking,  the  main- 
tenance of  a  library,  or  the  promotion  of  painting,  music,  or  other  fine 
•arts. 

"4.    The  encouragement  of  agriculture  and  horticxdture. 

"5.  The  maintenance  of  public  parks,  and  of  facilities  for  skating 
and  other  innocent  sports. 

"6.     The  maintenance  of  a  public  or  private  cemetery. 

"7.  The  purchase,  location  and  subdivision  of  lands,  and  the  sale  and 
•conveyance  of  the  same,  in  lots  and  subdivisions  or  otherwise. 

"8.  The  construction  and  maintenance  of  any  species  of  road,  ex- 
•cept  a  railroad,  and  of  bridges  in  connection  therewith. 

"9.     The  construction  and  maintenance  of  a  bridge. 

"10.    The  construction  and  maintenance  of  a  telegraph  line, 

"11.     The  establishment  and  maintenance  of  a  ferry. 

"12.    The  establishment  and  maintenance  of  a  line  of  stages. 

"13.  The  building  and  navigation  of  steamboats,'  and  carriage  of 
persons  and  property  thereon. 

"14.     The  supply  of  water  to  the  public. 

"15.  The  manufacture  and  supply  of  gas,  or  the  supply  of  light,  or 
heat,  to  the  public  by  any  other  means. 

"16.  The  transaction  of  any  manufacturing,  mining,  mechanical,  or 
chemical  business. 

"17.     The  transaction  of  a  printing  and  publishing  business. 

"18.     The  establishment  and  maintenance  of  a  hotel. 

*^19.  The  erection  of  buildings,  and  the  accumulation  and  loan  of 
funds  for  the  purchase  of  real  property. 

"20.  The  improvement  of  the  breed  of  domestic  animals  by  importa- 
tion, sale  or  otherwise. 

"21.  The  transportation  of  goods,  wares  and  merchandise,  or  any 
valuable  thing. 

"22.     The  promotion  of  immigration. 

"23.     The  construction  and  maintenance  of  sewers. 

"24.     The  construction  and  maintenance  of  a  street  railway. 

"25.  The  erection  and  maintenance  of  market  houses  and  market 
places. 

"26.  The  construction  and  maintenance  of  canals  for  the  purpose  of 
irrigation,  or  manufacturing  purposes. 
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"27.  For  any  other  purpose  intended  for  mutual  profit  or  benefit  not 
otherwise  specially  provided  for,  and  not  inconsistent  with  the  Constitu* 
tion  and  laws  of  this  State. 

"Sec.  6.    A  charter  may  be  prepared  setting  forth : 

•'1.    The  name  of  the  corporation. 

"2.    The  purpose  for  which  it  is  formed. 

"3.    The  place  or  places  where  its  business  is  to  be  transacted. 

"4.     The  term  for  which  it  is  to  exist. 

"5.  The  number  of  its  directors  or  trustees,  and  the  names  and  resi* 
dences  of  those  who  are  appointed  for  the  first  year;  and, 

"6.  The  amount  of  its  capital  stock,  if  any,  and  the  number  of  shares 
into  which  it  is  divided.'* 

Considering  these  provisions  together,  we  are  of  the  opinion  that  it  was 
the  intention  of  the  Legislature  to  authorize  a  corporation  to  be  formed 
for  any  one  or  more  of  the  purposes  as  specified  in  any  one  of  the  sub- 
divisions, and  not  for  two  or  more  purposes  as  designated  in  two  or  more 
subdivisions.  Section  4  throws  no  light  upon  the  question.  As  to  this 
matter,  language  could  hardly  have  been  employed  which  would  have 
been  more  indefinite.  The  words  "private  corporations  may  be  created 
*  *  *  for  the  purposes  ♦  ♦  ♦  mentioned  in  the  following  sec- 
tions,'*  may  mean  literally  that  a  corporation  may  be  formed  for  one  of 
the  purposes  only,  or^  for  any  one  or  more  of  the  purposes,  or  for  all  of 
the  purposes  mentioned  in  the  section.  So  the  language  in  section  5, 
"the  purposes  for  which  corporations  ♦  ♦  ♦  may  be  formed  are," 
is  equally  indeterminate.  But  where  we  come  to  consider  the  require- 
ments as  to  the  contents  of  the  charter  as  prescribed  in  section  6,  the 
legislative  intent  becomes  more  apparent.  One  of  these  is  that  the  char- 
ter must  state,  "the  purpose'*  for  which  the  corporation  "is  formed." 
For  the  reason  that  if  it  had  been  intended  that  a  corporation  might  be 
created  for  two  or  more  of  the  purposes  specified  in  the  preceding  section, 
it  would  have  been  appropriate  to  have  said  ^^e  purpose  or  purposes  for 
which  it  is  formed."  The  use  of  the  word  "purpose"  in  the  singular 
number  tends  strongly  to  show  that  it  was  the  intention  of  the  L^isla- 
ture  to  authorize  the  creation  of  a  corporation  for  only  one  purpose,  or 
for  two  or  more  of  the  purposes  mentioned  in  one  subdivision.  It  may  be 
true  that  the  use  of  the  singular  number  may  not  be  conclusive  of  the 
question,  and  that  if  there  were  other  provisions  in  the  act  which,  either 
by  express  declaration  or  clear  implication,  indicate  that  it  was  intended 
to  authorize  an  incorporation  for  two  or  more  of  the  designated  pur- 
poses, whether  in  the  same  subdivision  or  not,  we  should  so  hold.  But  no 
provisions  in  the  act  which  show  satisfactorily  such  intention  have  been 
pointed  out,  nor  have  we  found  any.  On  the  contrary,  the  structure  of 
section  5  tends  to  show  that  it  was  only  one  purpose  that  was  to  be  men- 
tioned in  the  charter.  If  such  was  not  the  intention,  why  did  the  L^is- 
lature  specify  each  purpose  in  a  separate  subdivision  of  the  section,  and 
number  them  from  1  to  27  successively?    It  is  at  least  suggestive  that 
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two  purposes  when  not  embraced  in  the  same  subdivision  were  not  to 
be  conjoined  in  a  charter,  but  that  they  were  to  be  severed  and  one  alone 
adopted. 

Further  in  this  connection  it  is  to  be  noted  that  we  are  not  dealing 
with  a  hastily  prepared  legislative  enactment.  Unlike  many  others, 
the  statute  under  construction  is  comprehensive  in  its  scope,  elaborate 
in  its  details,  and  bears  evidence  upon  its  face  that  it  was  thoroughly 
considered  and  carefully  prepared  by  a  person  or  persons  learned  in  the 
law.  In  such  a  statute  the  designation  of  the  purposes  for  which  cor- 
porations were  authorized  to  be  created,  in  numbered  subdivisions, 
together  with  the  provision  that  the  charter  should  set  forth  ^^he  pur- 
pose for  which  it  was  formed,'*  ought,  in  the  absence  of  provisions  indi- 
cating a  different  intent,  to  be  deemed  to  show  that  the  Legislature  had 
in  mind  the  creation  of  a  corporation  for  one  of  the  purpose  or  purposes 
specified  in  one  subdivision  only. 

But  there  are  also  provisions  in  section  5  which  support  the  construc- 
tion which  we  give  to  the  act.  Subdivision  8  specifies  one  of  the  pur- 
poses as  follows :  '^The  construction  and  maint^iance  of  any  species  of 
road,  except  a  railroad,  and  of  bridges  in  connection  therewith.''  Sub- 
division 9  reads:  ^'The  construction  and  maintenance  of  a  bridge." 
The  question  suggests  itself,  if  it  was  intended  to  authorize  an  incorpora- 
tion for  two  or  more  of  the  purposes  named  in  two  or  more  of  the  subdi- 
visions, why,  in  a  carefully  prepared  act  like  this,  provide  in  subdivision 
8  for  the  construction  and  maintenance  of  bridges  in  connection  with 
roads,  when  bridges  were  provided  for  separately  in  the  next  subdi- 
vision? Again,  why  provide  in  subdivision  13  for  ^Hhe^  carriage  of 
*  ♦  ♦  property"  in  connection  with  **the  building  and  navigation  of 
steamboats,"  when  subdivision  21  specifies  "the  transportation  of  goods, 
wares,  and  merchandise,  or  any  valuable  thing,"  as  one  of  the  purposes 
for  which  a  corporation  may  be  formed  ? 

So,  also,  under  the  amended  law,  as  it  appears  in  article  642  of  the 
Bevised  Statutes  of  1895,  subdivision  17  provides  for  an  incorporation 
for  the  purpose  of  "the  erection  and  repair  of  any  building  or  improve-' 
ment,  and  for  the  accumulation  and  loan  of  money  for  said  purposes," 
etc.,  and  subdivision  27  authorizes  a  corporation  for  "the  accimiulation 
and  loan  of  money.''  Again  we  ask,  if  the  purpose  specified  in  two  dis- 
tinct subdivisions  may  be  combined,  why  specify  the  "accimiulation  and 
loan  of  money"  in  subdivision  17,  when  that  purpose  is  separately  pro- 
vided for  in  subdivision  27? 

But  it  is  argued  that,  for  the  reason  that  some  of  the  subdivisions  of 
section  5  provide  for  more  than  one  purpose,  it  is  to  be  inferred  that  it 
wa0  intended  that  two  or  more  of  the  purposes  named  in  different  sub- 
divisions may  be  combined.  For  the  reason  that  the  structure  of  the 
section  sugg^ts  that  it  was  framed  upon  the  theory  that  a  corporation 
could  be  created  under  one  subdivision  only,  the  reasonable  deduction 
from  the  fact  that  some  of  the  subdivisions  specify  more  than  one  pur- 
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pose  is  tfiat  it  was  the  intention  to  permit  a  combination  of  two  or  more 
purposes  when  named  in  the  same  subdivision^  but  in  that  case  only. 

But  it  is  insisted  that  there  are  other  clauses  in  the  statute  which  show 
that  a  corporation  could  be  formed  for  two  purposes,  provided  for  in 
separate  subdivisions.  The  Act  of  1874  made  an  addition  to  the  orig- 
inal Act  of  1871  as  attempted  to  be  passed,  by  providing  for  the  amend- 
ment of  charters,  and  in  that  connection  this  provision  is  found :  '^o 
changes  or  amendments  shall  be  of  any  force  or  effect  which  are  not 
germane  to  the  original  objects  or  charter  of  incorporation,  and  calcu- 
lated to  carry  out  and  effect  the  same.*'  This  provision  was  carried 
into  the  Revised  Statutes  of  1879,  the  only  change  being  the  substitution 
of  the  word  ^'purposes"  for  the  word  "objects."  It  is  now  article  649 
of  the  Revised  Statutes  of  1895.  So,  also,  by  section  11  of  the  Act  of 
1874,  now  article  651  of  the  Revised  Statutes  now  in  force,  corporations, 
among  other  things,  are  empowered  "to  hold,  purchase,  sell,  mortgage, 
or  otherwise  convey  such  real  and  personal  estate  as  the  purposes  of  the 
corporation  shall  require,'^  etc.  The  contention  is  that  the  word  "pur- 
poses'* shows  that  it  was  contemplated  that  corporations  might  be  created 
for  more  than  one  purpose.  When  we  consider  that  some  of  the  subdi- 
visions provided  for  an  incorporation  for  more  than  one  purpose,  it  is 
apparent  that  the  use  of  the  plural  "purposes"  is  entirely  consistent  with 
our  construction  of  the  law,  and  the  argument  loses  its  force. 

It  is  alleged  in  the  petition,  in  effect,  and  it  is,  of  course,  admitted 
by  the  demurrer,  that  since  the  passage  of  the  law,  successive  secretaries 
of  state  have  construed  it  in  accordance  with  the  construction  of  the 
relators.  But  we  do  not  think  that  the  construction  of  the  statute  is 
of  such  doubtful  character  that  the  action  of  the  secretaries  of  state 
should  be  given  controlling  effect.  Nor  do  we  think  the  fact  that  the 
law  has  been  amended  by  the  Legislature  since  such  construction  by  the 
executive  officers  of  the  State,  without  change  as  to  the  matter  under 
consideration,  affects  the  question.  It  is  not  such  a  matter  as  was  likely 
to  be  called  to  the  attention  of  the  Legislature  in  amending  the  law  in 
other  particulars. 

Our  conclusion  is  that  the  statute  does  not  authorize  an  incorporation 
for  two  distinct  purposes,  each  of  which  is  mentioned  in  a  separate  sub- 
division of  article  642  of  the  Revised  Statutes,  and  that,  therefore,  the 
writ  of  mandamus  applied  for  in  this  case  must  be  denied.  What  is  the 
status  of  a  charter  which  combines  two  purposes  not  authorized  to  be 
conjoined,  and  which  has  been  accepted,  filed,  and  recorded  by  the  Sec- 
retary of  State,  is  a  question  not  before  us. 

The  writ  of  mandamus  is  denied. 

Motion  denied. 
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L.  B.  Black  v.  T»  C.  Black  et  al. 

No.  1128.    Decided  June  23,  1002. 

1.— Partition— Description  of  Land. 

Commissioners  to  partition  land  have  no  authority  to  hear  evidence  for  the 
purpose  of  identifying  it;  the  petition  and  decree  should  give  sufficient  descrip- 
tion for  that  purpose;  and  a  description  of  the  land  in  the  petition  and  decree 
as  320  acres,  part  of  the  R.  survey  and  476  acres  of  the  S.  survey,  in  W.  county, 
is  insufficient  to  support  a  partition.     (Pp.  627-629.) 

8.— Partition— Parties. 

All  persons  interested  should  be  parties  to  a  decree  partitioning  land,  and 
it  is  error  to  proceed  to  a  decree  after  dismissal  of  one  of  the^  heirs  to  the 
property  from  the  suit.     (P.  629.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  Bastrop  County. 

T.  C.  Black  and  others  sued  L.  B.  Black  and  others  and  recovered  a 
judgment  from  which  defendant  Black  appealed.  On  its  aflSrmance  he 
obtained  writ  of  error. 

Prendergast  &  Sanford,  for  plaintiff  in  error. 

Jones  &  Jones,  for  defendant  in  error. 

BROWN,  Associate  Justice. — ^The  defendants  in  error  instituted 
this  suit  in  the  District  Court  of  Bastrop  County,  against  J.  D.  Clai- 
bom,  Martha  Claibom,  and  L.  B.  Black,  for  partition  of  the  property 
of  the  estate  of  John  Black,  deceased.  The  petition  alleged  that  John 
Black  died  intestate,  leaving  the  plaintiffs,  his  grandchildren,  and  L.  B. 
Black  and  Martha  Claibom,  the  children  of  the  said  John  Black,  as  his 
only  heirs.  That  the  said  John  Black  left  an  estate  consisting  of  $5400 
in  money  and  796  acres  of  land,  situated  in  Walker  County,  Texas, 
which  is  described  in  the  petition  as  follows:  "320  acres  in  the  G.  W. 
Robinson  survey  and  476  acres  in  the  L.  R.  Smith  survey,  belonging  to 
John  Black,  situated  in  Walker  County,  Texas.**  Plaintiffs  allege  that 
they  are  entitled  to  one-third  of  the  $5400  in  money,  and  to  one-third 
of  the  land.  That  said  L.  B.  Black,  John  D.  Claibom,  and  Martha 
Claibom  had  converted  to  their  own  use  all  of  the  money.  Plaintiffs 
prayed  for  judgment  against  the  defendants  for  one-third  of  the  money 
and  interest  thereon,  and  also  that  the  land  be  partitioned  and  their 
interest  be  set  apart  to  them.  Martha  Claibom  pleaded  coverture  and 
that  she  took  no  part  in  the  appropriation  of  the  money,  and  that  she  did 
not  receive  any  portion  thereof. 

The  Court  of  Civil  Appeals  made  no  finding  of  facts,  but  the  undis- 
puted evidence,  as  it  appears  in  the  record,  established  the  following 
facts : 

John  W.  Black,  the  father  of  the  plaintiffs  below,  and  the  son  of  John 
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Blacky  died  in  the  year  1884,  leaving  a  will,  whereby  he  appointed  J.  D. 
Claibom  and  J.  C.  Buchanan  independent  executors  of  his  will.  The 
executors  qualified  and  took  possession  of  the  estate.  On  the  12th  day 
of  May,  1891,  John  Black  died  intestate,  leaving  as  his  heirs,  his  grand- 
children, the  defendants  in  error,  and  his  two  children,  Martha  Clai- 
bom and  L.  B.  Black.  He  left  an  estate  consisting  of  $5400  in  money 
and  796  acres  of  land,  as  described  in  the  petition.  Soon  after  his 
death,  Claibom  and  Buchanan,  as  executors  of  John  W.  Blacky  together 
with  L.  B.  Black,  divided  the  $5400  into  three  equal  parts,  of  which 
Claibom  took  one  portion  for  his  wife,  Martha  Claibom,  and  L.  B.  Black 
took  one  portion  for  himself.  J.  D.  Claibom  and  J.  C.  Buchanan, 
believing  they  had  the  authority,  as  executors  of  John  W.  Black,  took 
charge  of  the  $1800  which  belonged  to  the  defendants  in  error,  and 
loaned  it  to  one  Bell,  who  lived  in  McLennan  County,  taking  a  note 
therefor  bearing  interest  at  10  per  cent.  L.  B.  Black  approved  the 
security,  and  had  nothing  else  to  do  with  lending  the  money.  Claibom 
and  Buchanan,  as  executors  of  John  W.  Black,  received  the  interest 
annually  on  the  money  loaned  to  Bell,  who  remitted  it  by  his  own  check 
to  Claibom  and  Buchanan.  On  the  1st  day  of  February,  1896,  a  new 
note  was  given  by  Bell  for  the  $1800,  and  interest  was  paid  on  it  for 
four  years  to  Claibom,  and  after  suit  was  brought,  on  the  —  day  of 

,  1900,  $500  was  paid  upon  the  principal  of  tiie  note.    The  note 

was  then  surren4ered  to  the  attomejrs  of  defendants  in  error,  and 
accepted  by  them  for  the  unpaid  balance  thereon.  The  case  was  tried 
before  the  judge  of  the  District  Court  without  a  jury,  and  judgment 
was  entered  in  favor  of  Mrs.  Martha  Claibom,  that  she  go  hence  with- 
out day  and  recover  of  plaintiffs  in  that  case  her  costs.  The  court 
entered  judgment  in  favor  of  plaintiffs  against  John  D.  Claibom  and  L. 
B.  Black  for  $1571,  and  decreed  that  title  to  the  unpaid  balance  of  the 
note — $1300  principal — ^be  vested  in  the  plaintiffs,  and  also  decreed  that 
the  plaintiffs  below  were  entitled  to  one-third  of  the  lands,  L.  B.  Black 
to  one-third,  and  Martha  Claibom  to  one-third,  and  decreed  a  partition 
of  the  land,  which  was  described  thus:  ''320  acres  land  a  part  of  the 
G.  W.  Robinson  survey  and  476  acres  of  the  L.  B.  Smith  survey,  situated 
in  Walker  County,  Texas.'*  Commissioners  were  appointed  to  partition 
the  land.  L.  B.  Black  sued  out  a  writ  of  error  to  the  judgment,  and 
the  Court  of  Civil  Appeals  affirmed  the  judgment  of  the  District*  Court 
Article  3607  of  the  Eevised  Statutes,  subdivision  3,  prescribes  as  one 
of  the  requisites  of  a  petition  for  partition,  ''that  the  real  estate  sought 
to  be  partitioned  shall  be  described  in  such  manner  as  that  the  same  may 
be  distinguished  from  any  other  real  estate.**  Article  3611  provides 
"that  the  court  shall  enter  a  decree  directing  the  partition  of  such  real 
estate,  describing  the  same.**  The  decree  in  this  case  described  the  real 
estate  to  be  partitioned  as  follows*  "320  acres  of  land,  part  of  the  G. 
W.  Robinson  survey,  and  476  acres  of  the  L.  R.  Smith  survey,  situated 
in  Walker  County,  Texas.**  It  is  objected  to  this  decree  that  the  descrip- 
tion is  not  a  sufficient  compliance  with  the  statute.    The  object  in 
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reqniring  the  petition  to  describe  the  land  so  that  it  might  be  distin- 
guished from  any  other  real  estate  was  to  enable  the  courts  in  decreeing 
its  partition,  to  give  a  like  description  in  the  judgment.  The  commis- 
sioners, when  appointed  by  the  court,  were  required  to  partition  and 
divide  the  land  as  described  in  the  decree,  and  we  are  of  opinion  that 
the  description  must  be  so  definite  as  to  enable  them  to  distinguish  the 
land  to  be  divided  from  other  real  estate.  The  commissioners  have  no 
authority  to  take  evidence  for  the  purpose  of  identifying  the  land,  and  it 
is  manifest  from  the  description  in  this  case  that  it  could  not  be  distin- 
guished from  any  other  limd  in  the  two  surveys  named;  therefore  the 
judgment  is  insufficient  in  its  description  of  the  property  to  be  divided, 
for  which  reason  the  judgment  must  be  reversed. 

Whenever  it  appears  in  a  partition  suit  that  all  persons  interested  in 
the  land  to  be  divided  are  not  parties,  the  court  can  proceed  no  further, 
but  should,  of  its  own  motion,  stop  the  proceedings  until  the  proper  par- 
ties are  brought  in.  McKinney  v.  Moore,  73  Texas,  470 ;  Ship  Channel 
Co.  V.  Bruly,  45  Texas,  8.  Prom  an  inspection  of  the  judgment  in  this 
case,  it  appears  that  Mrs.  Claibom  was  dismissed  from  the  suit,  and  she 
being  a  necessary  party  in  order  to  partition  the  lands  among  the  heirs, 
the  court  could  proceed  no  further  in  the  division  of  the  property.  It 
was  error  for  the  court  to  proceed  with  the  partition  after  dismissing 
Mrs.  Claibom. 

Upon  examination  of  the  facts  of  this  case,  we  are  impressed  that  the 
whole  case  should  be  remanded  to  the  District  Court  for  another  trial; 
it  is  ordered  that  the  judgment  of  the  District  Court  and  of  the  Court 
of  Civil  Appeals  be  reversed  and  that  this  cause  be  remanded. 

Reversed  and  remanded. 


Gulp,  Colorado  &  Santa  Pe  Railway  Company  v. 
Isabella  Hill  et  al. 

No.  1118.    Decided  June  23,  1902. 

l.—<niarse— Separate  Defenses  Submitted  Conjunctively. 

A  charge  requiring  a  verdict  for  defendant  if  the  evidence  establisheB  certain 
facts,  is  not  aflOrmative  error  as  to  him  though  it  groups  conjunctively  facts 
establishing  distinct  defenses  and  requires  a  finding  in  his  favor  only  on  the 
establishment  of  all  such  facts;  the  defect  is  one  of  omission,  which  should  be 
corrected  by  a  request  for  instructions  submitting  the  defenses  disjunctively, 
where  nothing  appears  to  indicate  that  the  jury  were  misled  by  it.  (Pp.  636, 
«3S.) 
8.— Same— Cases  Discussed. 

Railway  v.  Wood,  69  Texas,  679,  and  Railway  v.  Brown,  78  Texas,  402, 
approved  and  followed;  Railiyay  v.  Conroy,  83  Texas,  216,  questioned.     (P.  638.) 
8.— Master  and  Servant— Assumed  Risk— Custom  of  Doing  Work— Reasonable- 
nesft— Notice  to  Servant. 

The  servant  does  not  assume  risks  arising  from  the  customary  method  of 
the  master  in  doing  the  work  imless  the  custom  is  a  reasonable  one  and  the 
servant  had  or  was  chargeable  with  notice  of  it.     (Pp.  637,  638.) 
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4.— Same— OiArge— Borden  of  Proof. 

See  charge  on  assumption  by  servant  of  the  risks  arising  from  tiie  master's 
customary  manner  of  working,  held  erroneous  because  ignoring  the  questions 
of  reasonableness  of  the  custom,  and  of  the  servant's  knowledge  of  its  existence, 
and  placinff  tiie  burden  on  plaintiff  to  show  that  the  injury  was  not  from  a  risk 
so  assumed.     (Pp.  637,  638.) 

6.— Contzibntory  Negligence— Burden  of  Proof— Charge. 

Where  plaintiffs'  evidence  made  it  neoessarv  that  they  should  explain  the 
conduct  of  the  servant^  to  exculpate  him  from  the  charge  of  contributory  negli- 
gence, it  was  error  to  charge  that  the  burden  of  proof  was  upon  the  master  to 
establish  that  defense,  such  charge  being  calculated  to  lead  the  jury  to  believe 
that  they  should  consider,  alone,  the  evidence  offered  by  the  defendant  upon 
that  issue.     (Pp.  637,  638.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  First  Dis- 
trict, on  writ  of  error  from  Harris  County. 

J.  W.  Terry  and  Cowan,  Bumey  &  Lee,  for  plaintiff  in  error. — ^Under 
the  charge  of  the  court,  in  order  to  justify  the  giving  of  the  kick  signal, 
and  to  excuse  the  railroad  company  from  liability  on  account  thereof, 
the  jury  were  required  to  find:  (a)  That  such  was  the  usual  and 
ordinary  method  of  doing  the  work  in  the  Galveston  yards;  (b)  that 
Hill  knew  when  he  went  to  make  such  uncoupling  that  the  signal  would 
be  given,  either  of  which  facts  would  have  entitled  the  defendant  to  a 
verdict.    Railway  v.  Conroy,  83  Texas,  216. 

The  special  charge  No.  7  is  certainly  not  more  favorable  to  the 
defendant  than  the  law  and  the  facts  warranted.  There  is  no  evidence 
that  Hill  ever  worked  in  any  other  yard ;  there  is  no  evidence  that  he  was 
not  entirely  familiar  with  doing  tiie  work  in  the  Galveston  yards,  but 
every  suggestion  made  by  the  testimony  is  that  he  was.  All  the  testi- 
mony shows  that  what  was  done  at  this  time  was  something  that  had  to 
be  done  every  day,  and  every  hour  of  the  day,  and  there  is  no  ground  for 
the  supposition  that  Hill  did  not  know  of  the  customary  way  of  doing 
it  in  the  Galveston  yards,  if  any.  Therefore,  if  there  was  a  customary 
way  of  doing  it  in  Galveston,  and  that  method  was  different  from  the 
method  in  vogue  in  other  yards,  it  was  wholly  immaterial  in  this  case 
what  the  method  was  in  the  other  yards,  and  the  defendant  was  entitled 
to  have  the  jury  so  instructed. 

So  much  of  the  charge  as  told  the  jury  that  the  burden  of  proof  was 
unqualifiedly  on  the  defendant  on  the  issue  of  contributory  n^ligence 
was,  under  the  facts  of.  this  case,  erroneous.  The  burden  was  on  the 
plaintiffs  to  show  the  facts  surrounding  and  leading  to  the  accident,  how 
the  accident  occurred,  and  the  relation  of  the  injured  party  to  it,  and  in 
so  doing,  if  the  injured  party  is  shown  prima  facie  to  have  been  negli- 
gent, the  burden  as  to  contributory  negligence  is  on  the  plaintiff.  In 
developing  plaintiffs  own  case,  they  showed  Hill,  in  pursuance  of  a  pre- 
arranged plan  to  have  gotten  down  off  the  car,  gone  up  to  make  an 
uncoupling  without  any  necessity  for  exposing  himself  whatever,  on 
good  track,  in  broad  daylight,  and  to  have  in  some  way  gotten  under  the 
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cars — ^in  what  way  is  unexplained — ^when  their  own  testimony  shows 
no  violent  or  unusual  handling  of  the  train;  with  the  case  so  developed, 
it  was  not  proper  to  charge  the  jury  that  the  burden  of  proof  was  on  the 
defendant  on  the  issue  of  contributory  negligence.  Bailway  v.  Sheider,. 
88  Texas,  152;  Murray  v.  Railway,  73  Texas,  2;  Railway  v.  Crowder,. 
63  Texas,  503;  Railway  v.  Murphy,  46  Texas,  363;  Railway  v.  Spicker,. 
61  Texas,  427.  I 

In  Railway  v.  Martin,  63  Southwestern  Reporter,  1090.  Railway  v,[ 
Lewis,  63  Southwestern  Reporter,  1091,  and  Railway  v.  Hill,  following- 
Railway  V.  Reed,  88  Texas,  447,  it  is  held  that  where  the  plaintiffs  evi- 
dence raises  the  issue  of  contributory  negligence,  it  is  erroneous,  because 
misleading,  to  charge  that  the  burden  of  proof  is  on  defendant  In  none 
of  these  cases  was  a  special  charge  asked. 

Lovejoy  &  MalevinsJcy,  for  defendants  in  error. — The  trial  court  did 
not  err  in  submitting  to  the  jury  the  instruction  set  forth  in  the  eleventh 
assignment  of  error.  The  instruction,  as  far  as  it  extended,  was  an 
accurate  and  correct  statement  of  law.  If  any  criticism  can  be  leveled 
at  the  instruction  whatsoever,  it  can  only  go  to  the  extent  of  suggesting 
a  nondirection,  and  not  a  misdirection. 

In  the  absence  of  a  special  request  to  charge  more  specifically  and 
definitely  upon  any  phase  of  defendant's  case,  the  appellate  courts,  by 
imiversal  rule,  refuse  to  reverse  on  account  of  a  mere  nondirection.  11 
Enc.  of  PI.  and  Prac.,  2167,— on  pages  222  and  223  the  court  will  find 
cited  at  least  100  Texas  cases  authoritatively  deciding  the  point  as  con- 
tended; Railway  v.  Brown,  78  Texas,  402;  Railway  v.  Wood,  69  Texas, 
679;  Railway  v.  Eberhardt,  43  S.  W.  Rep.,  510. 

If,  however,  your  honorable  court  should  determine  that  the  instruc- 
tion embodied  in  the  eleventh  assignment  of  error  presented  an  affirma- 
tive error,  we  respectfully  submit  that  it  is  nonavailing  to  the  railway 
company,  by  virtue  of  the  special  instruction  submitted  to  the  jury  by 
the  trial  court  at  the  instance  of  the  plaintiffs,  and  which  is  contained  in 
the  second  question  propounded. 

The  trial  court  did  not  err  in  refusing  to  submit  to  the  jury  the  special 
charge  requested  by  the  railway  company  and  set  forth  in  the  third  ques- 
tion propoimded  by  the  honorable  Court  of  Civil  Appeals. 

A  special  charge  will  not  be  given  by  the  trial  court  where  it  embodies 
an  erroneous  statement  of  law.    11  Enc.  of  PI.  and  Prac.,  234  et  seq. 

The  special  charge  requested  was  erroneous  in  that  it  instructed  the 
jury  to  ignore  the  custom  of  signaling  generally,  if  a  different  custom 
obtained  at  Galveston.  This  the  court  would  have  had  no  right  to  do, 
because  evidence  of  custom  of  signaling  generally  was  admissible  upon 
the  question  of  negligence  vel  non.  The  instruction  that  the  railway 
company  had  a  right  to  ask,  and  which  if  requested  the  trial  court  would 
in  all  probability  have  given,  was  as  follows :  "If  the  jury  believed  from 
the  evidence  that  the  method  of  signaling  at  Galveston  in  switching  work 
was  negligent  (and  upon  this  question  the  jury  had  the  right  to  consider 


Digitized  by  VjOOQ IC 


632  96  Tbxas  Reports.  [Jme, 

the  methods  employed  in  signaling  generally  outside  of  Gkilveston)^  yet 
jon,  the  jury,  are  nevertheless  instructed  that  if  you  believe  it  was  the 
custom  at  Galveston  to  pursue  this  n^ligent  method  of  signaling,  and 
the  deceased  Hill  knew  of  the  custom,  then  your  verdict  should  be  for 
the  defendant  Railway  v.  Briggs,  23  S.  W.  Rep.,  603,  504;  Railway  v. 
Pitts,  42  S.  W.  Rep.,  268,  269;  Gillett  on  Ind.  and  Col.  Ev.,  sec.  128,  p. 
'  180,  et  seq.;  Flanders  v.  Railway,  53  N.  W.  Rep.,  644;  Railway  v.  Har- 
ris, 67  S.  W.  Rep.,  315;  Rope  and  Twine  Co.  v.  Burkett,  21  S.  W.  Rep., 
95S;  Railway  v.  Johnson,  38  S.  W.  Rep.,  622;  Bailey  on  Mast  and 
Servt.,  sees.  916-935 ;  Railway  v.  Tracy,  66  Fed.  Rep.,  931. 

The  special  charge  requested  was  incorrect  and  erroneous,  in  that  it 
placed  the  burden  of  proof  upon  the  defendants  in  error  to  show  that  the 
signals  alleged  to  have  been  given  at  the  time  of  Hill's  death  were  not 
the  customary  signals,  when,  as  a  matter  of  law,  the  burden  of  proof  was 
on  the  railway  company  to  establish  that  the  signals  were  the  customary 
signals.' 

The  trial  court  did  not  err  in  charging  the  jury  in  this  case  that  the 
burden  of  proof  was  on  the  railway  company  to  show  that  the  deceased 
Hill  was  guilty  of  contributory  negligence.  Railway  v.  Sheider,  88  Texas, 
162 ;  Railway  v.  Scarborough,  4  Texas  Ct  Rep.,  907 ;  Railway  v.  Gordon, 
54  S.  W.  Rep.,  635;  Dalwigh  v.  Railway,  42  S.  W.  Rep.,  1009;  Railway 
V.  Lyons,  53  S.  W.  Rep.,  96;  City  of  Hillsboro  v.  Jackson,  44  S.  W. 
Hep.,  1011;  Railway  v.  O'Neal,  45  S.  W.  Rep.,  922;  Railway  v.  Belt,  46 
S.  W.  Rep.,  376 ;  1  Thomp.  New  Com.  on  Law  of  Neg.,  sec  419,  p.  404. 

The  concrete  and  generic  question  before  the  court  is  as  follows:  If 
a  switchman  enters  between  moving  cars  to  couple  or  uncouple  them, 
when  the  rate  of  speed  is  from  two  to  three  miles  per  hour  (this  being  the 
maximum  amount  testified  to  by  any  of  the  wiiiiesses),  before  the  kick 
^gnal  was  given,  is  the  party  injured  guilty  of  negligence  as  a  matter  of 
law,  or  do  such  facts  raise  a  presumption  of  n^ligence  against  him? 
Railway  v.  Slinkard,  39  S.  W.  Rep.,  962;  Railway  v.  Gordon,  64  S.  W. 
Bep.,  635 ;  Ashman  v.  Railway,  51  N.  W.  Rep.,  648 ;  Hanna  v.  Railway, 
154  Mass.,  529;  Beems  v.  Railway,  12  N.  W.  Rep.,  222;  Railway  v.  Gra- 
ham, 10  So.  Rep.,  284 ;  Baird  v.  Railway,  8  Am.  and  Eng.  R.  R.  Cases, 
128;  Railway  v.  Nickels,  50  Fed.  Rep.,  718;  Railway  v.  Turner,  43  S. 
W.  Rep.,  661. 

BROWN,  Associate  Justice. — ^The  Court  of  Civil  Appeals  of  the 
First  Supreme  Judicial  District  has  certified  to  this  court  the  following 
statement  and  questions: 

^^This  suit,  which  is  now  pending  before  us  on  motion  for  rehearing, 
was  brought  by  Isabella  Hill,  for  herself  and  as  next  friend  of  her  two 
.  minor  children,  to  recover  of  the  defendant  damages  for  the  alleged 
negligent  killing  of  her  husband,  J.  H.  Hill.  Judgment  was  for  plain- 
tiflE  in  the  court  below,  and  the  defendant  railway  company  brought  the 
cause  here  by  writ  of  error. 

*^e  set  out  fully  the  facts  found  by  us  from  the  record,  because  such 
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a  statement  is  necessary  to  a  comprehension  of  the  questions  hereinafter 
propounded  in  their  relation  to  the  entire  case. 

'Tlaintiflfs  allege  as  a  basis  for  recovery  that  the  deceased  was  a 
switchman  in  the  employ  of  defendant,  and  was,  at  the  date  of  the  acci- 
dent which  caused  his  death,  engaged,  with  other  members  of  a  switch- 
ing crew,  in  doing  some  switching  in  the  yards  at  Galveston.  That  it 
was  the  purpose  of  those  thus  engaged  to  kick  the  end  car  of  a  string  of 
cars  they  were  handling  into  a  side  track  without  following  it  in  with  the 
rest  of  the  train.  That  in  order  to  do  this,  the  train,  as  it  backed  in  the 
direction  of  the  switch,  was  to  be  slowed  down  to  a  slow  rate  of  speed, 
whereupon  it  became  the  duty  of  deceased  to  uncouple  the  end  car. 
That  in  doing  so,  it  was  proper  for  no  one  to  give  the  kick  signal  except 
deceased.  That  he  undertook  to  uncouple  the  cars,  and  while  doing  so 
his  fellow  switchman,  without  warning  him,  negligently  gave  the  kick 
signal,  in  response  to  which  the  speed  of  the  train  was  suddenly  and  vio- 
lently increased,  whereby  he  was  knocked  down,  run  over  by  the  cars 
and  killed.  That  the  signal  which  caused  his  death  was  given  by  one 
Fewell,  and  that  his  coemployes  were  negligent  in  taking  the  signal  from 
Fewell,  but  should  have  waited  until  the  deceased  had  signaled  that  the 
cut  had  been  safely  made. 

'In  addition  to  the  general  denial,  the  defendant  pleaded  specially 
that  deceased's  injuries  and  death  resulted  from  one  of  the  risks  ordi- 
narily incident  to  his  employment ;  pleaded  his  contract  of  employment, 
in  which  he  acknowledged  himself  familiar  with  defendant's  rules; 
agreed  to  look  to  his  coemployes  for  all  necessary  information  looking 
to  his  safety;  agreed  that  in  every  case  of  doubt  he  would  take  the  safest 
course ;  that  he  would  avoid  taking  risks,  would  familiarize  himself  with 
the  rules,  conform  his  acts  to  their  requirements,  and  report  all  infringe- 
ments thereof.  Such  of  the  rules  as  are  supposed  to  be  applicable  are 
pleaded,  but  it  is  not  necessary  to  set  them  out  in  this  connection. 

'It  was  further  averred  in  defense  that  the  kicking  of  the  car  had  been 
prearranged  and  the  program  fully  imderstood  by  the  deceased.  That 
he  knew  it  would  be  his  duty  to  uncouple  the  car.  That  same  would  be 
kicked,  and  that  it  was  his  duty  to  give  the  kick  signal  before  uncoup- 
ling, or  see  that  it  was  given.  That  the  signal  that  was  given  was  usual 
and  customary,  and  one  that  deceased  knew  would  be  given  in  doing  the 
work.  That  such  was  the  usual  and  customary  way  of  doing  the  work 
in  the  Qalveston  yards.  Wherefore  it  is  alleged  the  danger  therefrom 
was  one  of  the  ordinary  risks  of  the  employment.  That  the  cars  were 
equipped  with  automatic  couplers,  which  rendered  it  unnecessary  for 
him  to  go  in  between  the  cars,  or  to  expose  any  part  of  his  body  between 
them,  and  that  if  he  did  so  he  assumed  the  risk. 

*T[t  was  also  charged  that  he  was  guilty  of  contributory  negligence  in 
exposing  himself  between  the  cars  without  either  having  given  the  signal 
or  knowing  it  had  been  given.  That,  though  expressly  warned  by  the 
rules  to  look  out  for  signals,  take  no  risks,  etc.,  he  failed  to  take  these 
precautions,  and  therefore  was  the  cause  of  his  own  injury. 
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^'J.  H.  Hill^  the  husband  of  the  plaintiff  in  this  case,  was,  on  March 
9,  1900,  an  employe  of  defendant  in  the  capacity  of  switchman,  and 
between  5  and  6  o'clock  on  the  afternoon  of  the  day  named,  while 
engaged  in  switching  in  the  yards  of  defendant  at  Galveston,  he  was  nm 
over  and  killed  by  defendant's  train.  At  the  time  of  the  accident  he 
was  engaged  in  switching,  and  was,  as  expressed  by  the  witnesses,  fork- 
ing in  the  field/  The  crew  had  been  out  in  the  west  yards,  near  the  bay 
bridge,  in  the  city  of  Galveston,  and  had  come  back  from  the  west  with  a 
string  of  twenty-five  or  thiriy  cars,  mostly  box  cars,  the  engine  being  at 
the  rear  end  of  the  train  backing  it  up.  The  front  car  of  the  train  as  it 
backed  was  a  flat  car  loaded  with  lumber,  and  the  next  two  cars  were 
cinder  cars.  Deceased  rode  from  the  west  yards  to  the  middle  yards, 
near  Forty-second  street,  on  the  front  end  of  the  flat  car,  as  they  backed 
up.  The  other  members  of  the  crew  were  John  McCarty,  foreman;  C. 
A.  Hooks,  another  switchman;  Chris  Miller,  engineer,  and  Thomas  Gil- 
lam,  the  fireman.  In  coming  from  the  west  yards  the  train  of  cars  was 
propelled  at  a  speed  of  about  ten  miles  an  hour,  but  when  it  neared  a 
point  designated  as  Togarty  switch'  it  was  slowed  down  to  a  speed  of 
two  or  three  miles  an  hour  for  the  purpose  of  allowing  Hill  to  alight^ 
throw  the  switch  for  *rip  track  No.  2'  (on  which  it  was  intended  to  place 
the  end  car),  and  to  uncouple  the  car  so  it  could  be  kicked  in. 

"Fewell,  the  night  yardmaster,  was  near  the  switch,  and  receiving 
from  McCarty  a  signal  as  to  what  was  intended,  threw  the  switch,  and 
Hill  proceeded  at  once  to  uncouple  the  car.  McCarty  saw  him  approach 
the  point  in  the  train  where  the  uncoupling  was  to  be  made  and  reach 
out  as  if  to  take  hold  of  the  uncoupling  lever ;  but  at  that  point  he  ceased 
to  be  in  view  of  McCarty.  No  witness  testified  that  the  acts  of  Hill  were 
seen  after  that,  though  the  track  at  that  point  was  straight.  Fewell^ 
who  was  then  standing  at  the  switch,  and  had  thrown  it  for  the  side 
track,  and  who  was  a  considerable  distance  from  Hill  (some  of  the  wit* 
nesses  place  him  as  much  as  seventy-five  yards  away),  gave  the  kick 
signal.  This  was  received  by  McCarty,  who  transmitted  it  to  the  engi- 
neer, who  obeyed  it  without  knowing  the  exact  position  of  Hill.  In 
response  to  the  kick  signal,  the  speed  of  the  train  was  increased  from  two 
or  three  to  seven  or  eight  miles  an  hour.  It  was  at  once  discovered  that 
Hill  was  under  the  train,  and  Fewell  gave  the  emergency  stop  signal. 
The  train  was  promptly  stopped.  The  car  was  in  fact  uncoupled,  and  aa 
a  result  of  the  response  to  the  kick  signal  and  the  increased  speed  of  the 
train,  rolled  into  the  side  track  as  intended.  Hill  was  found  between 
the  rails  with  his  arm  and  leg  crushed,  two  of  the  cars  having  passed 
over  him,  and  he  died  a  few  hours  later.  He  was  a  sober,  experienced, 
and  efficient  switchman,  and  had  been  at  work  in  defendant's  yards  at 
Galveston  for  several  years.  No  one  saw  Hill  fall,  and  there  is  no  direct 
testimony  as  to  how  he  fell,  his  position  just  before  the  fall,  or  what 
caused  it.  No  one  testifies  whether  he  went  in  between  the  cars  wholly 
or  partially  in  his  effort  to  uncouple.  No  one  testifies  whether  the  lever 
worked  hard  or  easy  at  that  moment. 
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"An  inspection  afterward  showed  that  the  coupling  apparatus  was  in 
good  condition  and  worked  easy.  The  coupling  apparatus  was  auto- 
matic,— ^the  Santa  Fe  car  being  equipped  with  a  Trojan  coupler,  and 
the  Texas  and  New  Orleans  car  with  a  Janney  coupler.  Each  had  a 
lever  extending  to  near  the  side  of  the  car,  which,  when  in  perfect  order, 
could  be  raised  with  the  hand,  without  going  between  the  cars ;  but  the 
e\ddence  was  conflicting  as  to  whether  it  could  be  raised  without  lean- 
ing toward  the  cars  and  putting  the  arm  and  part  of  the  body  in  such  a 
position  as  to  be  struck  if  the  speed  of  the  train  was  suddenly  increased- 
There  was  also  testimony  to  the  elTect  that  frequently  coupling  apparatus 
in  apparently  perfect  condition  would  work  hard  and  require  consider-^ 
able  force  to  lift  the  lever,  and  that  in  such  case  more  of  the  body  would 
be  put  between  the  cars  in  the  effort  to  lift  it. 

"The  evidence  is  practically  undisputed  that  the  kick  signal  was  given 
and  obeyed  about  the  time  Hill  undertook  the  uncoupling,  and  that  no 
one  knew  his  position,  or  just  what  he  was  doing  at  that  time.  It  is 
also  true  that  the  signal  was  given  without  warning  to  him  and  without 
knowledge  that  the  uncoupling  had  been  safely  accomplished. 

"It  was  shown  that  if  the  slack  of  the  train  was  extended  the  cars 
could  not  have  been  uncoupled,  as  the  tension  would  hold  the  pin  tightly 
in  place,  and  that  a  back-up  signal  was  necessary  in  order  to  loosen  the 
tension,  but  the  evidence  is  conflicting  as  to  whether  the  sbwing  of  the 
train  had  not  effected  this. 

"There  is  a  difference  between  a  back-up  signal  and  a  kick  signaL 
The  back-up  signal  means  that  the  engineer  shall  back  the  train.  A 
kick  signal  means  that  the  speed  shall  be  sufficiently  increased  to  throw 
the  cut  off  car  into  the  side  track  by  the  force  of  the  increased  moment 
tum,  without  following  the  car  into  the  switch  with  the  rest  of  the  train. 
The  signal  given  by  Fewell  and  transmitted  to  the  engineer  was  a  kick 
signal.  Hill  knew  that  the  car  was  to  be  kicked  when  cut  off,  and  that 
the  kick  signal  was  necessary  and  should  be  given  by  some  one.  The 
main  point  of  conflict  in  the  evidence  is  whether  his  coemployes  should 
not  have  waited  for  him  to  give  it,  or  notified  him  that  it  would  be  given 
by  another  than  himself. 

"Another  point  of  conflict  is  whether,  if  another  gave  it,  he  should 
have  apprised  himself  that  Hill  was  safe  before  he  gave  it 

*T)efendant  adduced  evidence  to  show  that  it  was  the  custom  in  the 
Galveston  yards  of  defendant  to  give  the  kick  signal  without  reference 
to  the  position  of  the  man  doing  the  uncoupling,  and  that  Hill  knew 
of  this  custom  and  should  have  expected  the  signal  and  increased  speed 
''of  the  train,  and  should  have  been  prepared  for  it.  There  was  evidence 
also  that  this  was  the  general  method  and  custom  in  switching  with  auto- 
matic couplers.  On  the  other  hand,  there  was  evidence  that  the  general 
method  was  to  await  a  signal  from  the  man  who  was  doing  the  uncoup- 
ling, as  he  was  the  man  in  danger  and  the  only  one  who  could  know  when 
the  work  was  eafely  done. 

'*The  circumstances  also  showed  that  there  was  no  obstruction  between 
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Hill  and  Fewell^  and  that  if  he  had  been  looking  he  conld  have  seen  the 
signal ;  but  there  was  also  evidence  to  the  effect  that  his  attention  should 
have  been  fixed  on  the  task  before  him^  and  that^  as  the  signal  should 
have  been  given  by  him^  he  need  not  have  looked  out  for  a  signal  which 
he  had  no  reason  to  expect. 

^^t  was  shown  that  the  acts  of  Fewell  made  no  change  in  the  program 
as  to  the  kicking  of  the  car,  as  the  kick  signal  must  have  been  given  at 
some  time  during  the  progress  of  the  work,  in  order  to  accomplish  the 
end  desired. 

'^y  the  eleventh  assignment  of  error,  the  following  portion  of  the 
court's  charge  is  assailed :  ^f  from  the  evidence  you  believe  that  a  pro- 
gram had  been  arranged  between  Hill  and  the  other  employes  of  defend* 
ant  in  the  switch  crew,  for  the  switching  of  the  car,  and  that  under  said 
program  the  said  Hill  knew  that  at  or  about  the  time  he  went  to 
uncouple  the  car  the  train  would  be  put  in  backward  motion  and  started 
backwards  for  the  purpose  of  giving  the  end  car  a  kick  that  it  might  roll 
into  the  side  track,  and  that  such  was  the  usual  and  customary  method 
at  the  Oalveston  yards  for  doing  the  work,  and  that  said  Hill  knew  of 
such  fact,  if  any,  and  knew  when  he  went  to  do  the  work  that  said  car 
would  be  kicked  in  said  manner,  without  signal  from  or  notice  to  him, 
and  that  notwithstanding  such  knowledge  on  the  part  of  Hill,  he  put 
himself  in  a  position  to  be  struck  by  the  backward  movement  of  the 
train,  if  any  (if  you  so  find  the  facts),  you  will  return  your  verdict  for 
defendant,  as  in  such  state  of  facts  he  should  have  assumed  the  risk  of 
such  backward  movement.' 

'The  defenses  were  nowhere  submitted  disjunctively.  We  sustained 
the  assignment  because  the  part  of  the  charge  complained  of  conjunc- 
tively submitted  several  matters  of  defense,  so  that  the  jury  were 
required  to  believe  all  of  them  to  have  been  established  in  order  to  find 
for  defendant  on  the  issue  of  assumed  risk.  In  so  holding  we  followed 
the  case  of  Railway  v.  Conroy,  83  Texas,  214.  In  Kershner  v.  Latimer, 
64  Southwestern  Reporter,  237,  the  Court  of  Civil  Appeals  at  Dallas  also 
followed  the  case  cited.  This  court  recently  applied  the  same  rule  in 
the  case  of  Oil  Company  v.  Burow,  4  Texas  Court  Reporter,  867.  When 
we  decided  the  question  our  attention  had  not  been  called  to  the  cases 
of  Railway  v.  Brown,  78  Texas,  402,  and  Railway  v.  Wood,  69  Texas, 
679. 

"In  view  of  the  apparent  conflict  between  these  cases,  we  respectfuUy 
certify  for  your  decision : 

"1.  Was  the  portion  of  the  charge  complained  of  such  affirmative 
error  as  to  require  a  reversal  in  the  absence  of  a  special  charge  requesting 
the  submission  of  the  defenses  disjunctively? 

"2.  If  error,  was  it  cured  by  the  following  special  charge,  given  at 
the  request  of  the  plaintiffs:  *You  are  instructed  that  if  you  believe 
from  the  evidence  that  J.  H.  Hill  knew,  or  by  the  exercise  of  ordinary 
care  must  have  known,  that  the  train  of  cars  was  to  be  backed  up  forcibly 
<ir\thout  waiting  for  a  signal  from  him  to  that  effect,  or  without  notice  to 
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Idm  that  it  would  be  so  backed  up,  then  he  assumed  the  risk  of  such 
injury,  and  the  plaintiffs  would  not  be  entitled  to  recover,  and  in  such 
event  your  verdict  should  be  for  defendant' 

*'0n  the  issue  of  the  proper  method  of  doing  the  work  in  which 
deceased  and  his  coemployes  were  engaged  at  the  time  of  the  accident,, 
and  as  to  the  custom  of  the  Galveston  yards,  evidence  was  admitted  as 
to  the  custom  prevailing  in  the  yards  of  railway  companies  generally, 
and  the  evidence  of  plaintifFs'  wibiesses  tended  to  show  that  the  custom 
in  other  yards  differed  from  the  custom  alleged  by  defendant  as  pre- 
vailing in  its  yards  at  Galveston,  and  was  safer.  Upon  this  phase  of  the 
case  the  defendant  requested  the  following  special  charge,  which  the 
court  refused  to  give. 

'^?ou  are  charged  that  if  you  believe  there  was  a  general  praddoe 
with  the  yard  crews  in  the  matter  of  giving  signals,  and  who  should  give 
them  in  doing  the  work,  in  the  defendant's  yard,  and  a  method  of  work 
known  and  usual  with  the  switching  crews  in  question;  and  if  you 
further  believe  from  the  evidence  that  in  some  other  yards,  or  with  some 
other  railroad  employes,  there  was  a  different  practice  in  vogue  with 
reference  to  who  should  give  signals  and  how  the  work  should  be  done^ 
you  are  charged  that  it  is  immaterial  in  this  case  how  the  work  may  have 
been  done  in  any  other  yard,  and  in  such  case  you  will  not  consider  the 
testimony  as  to  what  may  have  been  the  practice  in  any  other  yards ;  and 
if  you  believe  from  the  evidence  that  there  was  a  general  habit  and 
custom  of  doing  the  work  in  the  defendant's  yard,  then,  imless  the 
plaintiff  has  established  by  a  fair  preponderance  of  the  testimony  that 
the  signals  given  by  foreman  McCarty,  and  by  the  yardmaster,  Pewell,. 
were  not  the  proper  and  customary  signals  to  be  given  at  that  time, 
then  you  will  find  for  the  defendant,  without  regard  to  any  other  issue 
in  the  case,  and  so  say  by  your  verdict.' 

"No  charge  was  given  limiting  the  effect  of  the  testimony  in  case  the 
jury  should  find  the  existence  of  the  custom  in  the  Galveston  yard  aa 
alleged  by  defendant.    We  held  it  was  error  to  refuse  it. 

"^S.     Did  the  court  err  in  refusing  to  give  the  requested  instruction? 

"The  evidence  adduced  by  plaintiff  was  of  such  a  nature  as  to  require 
a  charge  on  the  issue  of  contributory  negligence  and  assumed  risk,  even 
if  defendant  had  offered  no  proof,  but  was  not  of  such  a  character  as  to 
authorize  the  trial  court  to  charge  that  the  defenses  were  established 
as  a  matter  of  law. 

"In  the  light  of  Railway  v.  Geiger,  79  Texas,  21 ;  Railway  v.  Reed,  88 
Te^^as,  439;  Railway  v.  Martin,  63  Southwestern  Reporter,  1089,  and 
Railway  v.  AUbright,  26  Southwestern  Reporter,  250,  we  held  that  it  was 
misleading  to  impose  the  burden  of  proof  on  defendant,  as  it  might 
induce  the  jury  to  look  alone  to  the  testimony  offered  by  defendant  in 
support  of  the  issue.  The  defendant  did  not  request  an  instruction 
advising  the  jury  that  they  might  look  to  all  the  testimony  for  evidence 
upon  the  issue,  and  no  such  charge  was  given. 

"4.     Did  we  err  in  BO  holding? 
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^'We  have  concluded  that  plaintiflf*s  case  is  one  of  merit;  that  the 
verdict  on  the  issue  of  liability  is  supported  by  the  evidence,  and  that 
the  judgment  ought  to  be  permitted  to  stand,  unless  the  matters  above 
presented  constitute  material  error/' 

We  answer  the  first  question  in  the  negative.  The  charge  of  the  court 
stated  a  correct  proposition  of  law,  and  nothing  appears  which  indicates 
that  the  jury  was  probably  misled  by  it.  Railway  v.  Wood,  69  Texas, 
679 ;  Railway  v.  Brown,  78  Texas,  402.  The  case  of  Railway  v.  Conroy> 
83  Texas,  216,  seems  to  be  in  conflict  with  the  two  cases  cited,  but  the 
report  of  the  case  is  so  meager,  and  the  opinion  of  the  court  so  indefinite, 
that  we  are  unable  to  determine  upon  what  ground  the  decision  is  based. 
We  do  not  believe  that  it  was  the  intention  to  overrule  the  cases  before 
cited.  However  that  may  be,  we  are  satisfied  with  the  rule  announced 
in  Railway  v.  Wood  and  Railway  v.  Brown. 

The  second  question  need  not  be  answered. 

To  the  third  question  we  answer,  there  was  no  error  in  refusing  the 
charge  requested.  The  eifect  of  the  charge  would  have  been  to  place 
the  burden  upon  the  plaintiffs  to  prove  that  the  signals  given  were  not 
in  compliance  with  any  custom  upon  that  subject  which  prevailed  in 
the  Galveston  yards,  whether  reasonably  safe  or  not,  and  without  regard 
to  the  knowledge  of  the  deceased  of  the  existence  of  such  custom.  The 
custom  could  not  affect  plaintiff's  rights  unless  deceased  knew  of  its 
existence,  or  was  chargeable  with  notice  of  it.  Railway  v.  Hinzie,  82 
Texas,  628. 

We  answer  the  fourth  question  in  the  negative.  If  the  plaintifb*  evi- 
dence made  it  necessary  that  they  should  explain  the  conduct  of  the 
deceased  to  exculpate  him  from  the  charge  of  contributory  negligence, 
it  was  improper  for  the  court  to  charge  the  jury  that  the  burden  of  proof 
was  upon  the  defendant  to  establish  the  defense  of  contributory  n^li- 
gence,  because  such  charge  was  calculated  to  lead  the  jury  to  believe 
that  they  should  consider  alone  the  evidence  offered  by  the  defendant 
upon  that  issue.    Railway  v.  Reed,  88  Texas,  447. 


S.  B.  Phillips  v.  Western  Union  Telegraph  Company. 

No.  1119.    Decided  June  23,  1002. 

l.—Telesrapb— Notice  of  Claim— Suit  as  Notice. 

The  sender  of  a  telegram  having  agreed  that  the  company  should  ^ot  be 
liable  for  damages  in  any  case  where  the  claim  is  not  presented  in  writing  within 
ninety  days,"  etc.,  this  was  complied  with  by  filing  suit  and  having  citation 
served  within  such  time.     (Pp.  641-643.) 
a.— Same— Contracts  Distinguished. 

Such  contract  is  distinguishable  from  those  under  which  no  right  to  sue  can 
arise  until  the  notice  provided  for  has  been  given,  since  it  merely  provides  for 
terminating  liability  in  the  event  notice  is  not  given.     (P.  643.) 

3. — Contract  for  Notice— Purpose. 

The  apparent  purpose  of  the  stipulation  requiring  notice  of  plaintifTB  claim 
for  damages  within  a  given  time,  was  to  give  opportunity  for  the  preservation 
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of  evidence  which  might  be  lost;  it  could  not  be  securing  time  to  prepare  for 
defense,  since  suit  might  follow  at  once  after  service  of  the  notice;  and  for  such 
purpose  suit  within  the  stipulated  time  answered  all  the  requirements.  (Pp. 
643,  644.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Fifth 
District,  in  an  appeal  from  Collin  County. 

Oamett  &  Smith,  for  appellant. — Under  question  number  1  we  sub- 
mit the  following  propositions: 

1.  Filing  the  suit  and  serving  the  company  with  citation  is  a  suflS- 
cient  compliance  with  the  contract.  Telegraph  Co.  v.  Karr,  5  Texas 
Civ.  App.,  61;  Telegraph  Co.  v.  Finer,  9  Texas  Civ.  App.,  154;  Thomp. 
on  Elec.,  sec.  256;  2  Shearm,  &  Redf.  on  Neg.,  5  ed.,  sec.  554;  Joyce 
on  Elec.  Law,  sec.  723;  Telegraph  Co.  v.  Henderson,  89  Ala.,  510; 
Telegraph  Co.  v.  Trumbull,  1  Ind.  App.,  121;  Sherrill  v.  Telegraph 
Co.,  109  N.  C,  532. 

2.  The  condition  in  question  does  not  provide  that  no  action  shall 
be  brought  tmtil  after  the  claim  shall  be  served,  and  the  filing  of  the 
suit  and  service  of  the  citation  setting  out  the  facts  is  a  sufficient  claim. 
2  Shearm.  &  Redf.  on  Neg.,  5  ed.,  sec.  554 ;  Telegraph  Co.  v.  Trumbull, 
1  Ind.  App.,  121 ;  Thomp.  on  Elec,  sec.  256. 

3.  The  condition  on  the  telegraph  blank  merely  says  *Vhere  the 
claim  is  not  presented  in  writing,'^  and  the  citation  setting  out  the  claim 
is  sufficient;  there  is  no  intimation  in  it  that  the  serving  of  such  claim 
shall  be  a  condition  precedent  to  the  right  to  sue.  4  Joyce  on  Ins.,  sec. 
3288;  Telegraph  Co.  v.  Kinsley,  8  Texas  Civ.  App.,  530. 

4.  Where  the  contract  is  in  writing  and  admits  of  two  construe* 
tions,  that  one  is  to  be  adopted  which  is  least  favorable  to  the  pariy 
whose  language  it  is  The  condition  in  question  is  printed  upon  the 
form  gotten  up  by  the  appellee,  and  even  if  the  same  admits  of  the  con- 
struction that  it  was  intended  to  mean  a  condition  precedent,  it  tmques- 
tionably  admits  of  the  constructioii  contended  for  by  appellant,  and  will 
be  so  construed.  Manufacturing  Co.  v.  Railway,  89  Texas,  425;  Insur- 
ance Co.  V.  McConkey,  127  TJ.  S.,  661-668 ;  11  Rose's  Notes  U.  S.  Re^ 
ports,  602 ;  Bank  v.  Insurance  Co.,  5  Otto,  673-679 ;  9  Rose's  Notes  U. 
S.  ReporiB,  321;  Surety  Co.  v.  Pauley,  170  U.  S.,  144;  Bills  v.  Insur- 
ance Co.,  87  Texas,  551 ;  Insurance  Co.  v.  Kearney,  180  U.  S.,  132. 

We  submit,  with  all  due  respect,  that  the  reason  given  by  the  Couri; 
of  Civil  Appeals  in  Telegraph  Company  v.  Ferguson,  27  Southwestern 
Repori^r,  1048,  why  the  filing  of  the  suit  and  service  of  the  citation 
upon  the  company  is  not  a  sufficient  compliance  with  the  contract  is 
neither  sufficient  nor  satisfactory,  and  that  the  case  is  not  well  consid- 
ered. The  court  say  "that  the  company  is  entitled  to  such  notice  in 
order  that  they  may  investigate  the  claim  while  it  is  fresh  within  the 
recollection  of  those  that  have  knowledge  concerning  such  matters,  in 
order  that  if  the  claim  is  just  and  meritorious  it  may  be  settled  without 
being  harassed  with  suit;^'  citing  Telegraph  Company  v.  Raines,  63 
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Texas^  28,  etc  We  submit  that  the  filing  of  the  petition  setting  np  the 
plaintifPs  cause  of  action,  and  service  upon  it  of  the  citation  within 
the  time,  would  serve  every  purpose  that  the  notice  could  do,  and  would 
be  a  substantial  compliance  with  the  contract.  And  if  this  court  should 
arrive  at  the  conclusion  reached  in  the  Ferguson  case,  which  we  do  not 
believe  it  will  ever  do,  we  feel  confident  it  will  assign  a  different  reason 
than  that  given  in  said  case.  The  other  case  relied  on  by  appellee. 
Telegraph  Company  v.  Hays,  63  Southwestern  Reporter,  1072,  is  equally 
ill  considered.  It  is  said  substantially  that,  the  stipulation  being  part 
of  the  contract,  the  plaintiff  had  to  allege  and  prove  a  compliance  there- 
with as  a  prerequisite  to  the  bringing  of  the  suit  Filing  the  suit  ia 
not  su£Scient;  no  reason  is  assigned,  but  they  refer  to  the  Ferguson  case. 
Under  question  number  3  we  submit  the  following  propositions 

1.  That  the  printed  condition  on  the  back  of  the  blank  fixes  the  time 
within  which  the  notice  is  to  be  given  at  a  less  period  of  time  than  ninety 
days,  and  is  therefore  in  violation  of  article  3379,  and  is  void.  Tele- 
graph Co.  V.  Jobe,  6  Texas  Civ.  App.,  407,  408. 

2.  The  Legislature  intended  that  the  contract  should  not  fix  the 
time  at  a  less  period  than  ninety  days  from  the  time  of  the  accrual  of 
the  plaintiff's  cause  of  action,  and  tiie  plaintiff's  cause  of  action  never 
arises  at  the  time  the  message  is  ^'filed''  with  the  company  for  trans- 
mission, but  invariably  it  arises,  if  at  all,  after  the  company  has  been 
guilty  of  some  act  of  negligence  either  in  transmitting  or  delivering  iL 

3.  Under  the  law  the  contract  must  allow  the  party  the  full  period 
of  nineiy  days  in  which  to  give  the  notice  after  his  cause  of  action 
arises — after  he  has  been  damaged;  while  the  terms  of  the  contract  in 
question  are  that  the  company  will  not  be  liable  ^^in  any  case  where  the 
claim  is  not  presented  in  vmting  within  ninety  days  after  the  message 
is  filed  with  the  company  for  transmission.''  This  necessarily  fixes  the 
time  within  which  such  notice  is  to  be  given  at  a  less  period  of  time 
than  ninety  days,  and  is  void. 

4.  The  whole  includes  the  stun  of  all  of  its  parts,  and  for  the  con- 
tract  to  be  a  legal  one,  the  party  must  have  every  minute  of  the  ninety 
days  in  which  to  give  notice  of  such  claim. 

If  the  Legislature  did  not  mean  that  it  was  to  be  nineiy  full  days 
from  the  time  of  the  accrual  of  the  cause  of  action,  they  have  not  used 
appropriate  words  in  which  to  express  their  meaning. 

Why  use  the  words  requiring  notice  to  be  given  of  any  claim  for  dam- 
ages, if  they  did  not  mean  from  the  time  the  cause  of  action  arose? 
Until  the  company  was  guilty  of  some  act  of  negligence,  either  in  trans- 
mitting the  message  or  in  delivering  the  information  contained  in  it, 
the  plaintiff  could  not  be  damaged.  How  could  he  give  notice  of  a 
claim  for  damages  which  had  no  existence? 

Under  the  second  question,  if  it  is  considered  material,  we  submit 
the  following  propositions: 

1.  If  the  contract  is  lawful  it  was  a  question  of  fact  as  to  whether 
or  not  the  time  was  reasonable.     Eailway  v.  Hume  Bros.,  87  Texas, 
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218;  Railway  v.  Stanley,  89  Texas, -42;  Railway  v.  Greathouse,  82 
Texas,  111;  Railway  v.  Fagan,  72  Texas,  132;  Railway  v.  Harris,  67 
Texas,  167;  Railway  v.  Sherwood,  84  Texas,  125;  Telegraph  Co.  v. 
Phillips,  2  Texas  Civ.  App.,  613. 

2.  The  contract  must  not  only  allow  ninety  full  days  within  which 
to  give  the  notice,  but  the  time  aJlowed  must  be  reasonable,  or  the  con- 
tract is  void. 

3.  Under  the  law  formerly,  when  it  was  legal  to  make  such  con- 
tracts, it  might  be  that  the  court  was  authorized  to  instruct  that  the 
time  agreed  upon  by  the  parties  in  the  contract  was  a  reasonable  one; 
hut  since  the  Act  of  1891  (article  3379),  which  provides  that  the  time 
fixed  must  be  reasonable  and  that  no  contract  fiidng  the  time  at  a  less 
period  than  ninety  days  shall  be  valid,  the  fact  as  to  the  reasonableness 
of  the  time  must  be  left  to  the  jury. 

4.  The  law  enters  into  and  becomes  a  part  of  the  contract,  and  un- 
der it  the  contract  must  not  fix  the  time  at  a  less  period  than  ninety 
days,  and  the  time  so  fixed  must  in  addition  be  a  reasonable  time,  and 
this  is  a  question  of  fact  to  be  decided  by  the  jury  in  every  case. 

Oeo.  H,  Fearons  and  N,  H.  Lindaley,  for  appellee. — ^The  condition 
complained  of,  requiring  notice  to  be  given  within  ninety  days  after 
the  filing  of  messages  with  the  defendant  for  transmission  is  not  void, 
under  article  3379  of  the  Revised  Statutes ;  nor  does  it  fix  a  period  of 
time  within  which  said  notice  shall  be  given  at  a  less  period  than  ninety 
days.     Sayles'  Rev.  Stats.,  art.  3379. 

The  filing  of  a  suit  and  issuance  of  citation  thereon  within  ninety 
days  is  not  a  literal  or  substantial  compliance  with  the  condition  tm- 
der  which  the  message,  subject  to  this  suit,  was  sent.  Telegraph  Co. 
V.  Ferguson,  27  S.  W.  Rep.,  1048^  Telegraph  Co.  v.  Hays,  63  S.  W. 
Rep.,  1072;  Rev.  Stats.,  art.  3379;  Telegraph  Co.  v.  Yopst,  11  N.  E. 
Rep.,  16,  20  N.  E.  Rep.,  226;  Telegraph  Co.  v.  Vanway,  54  S.  W. 
Rep.,  414. 

WILLIAMS,  Associate  Justice. — Certified  questions  from  the 
Court  of  Civil  Appeals  for  the  Fifth  District  as  follows : 

"This  suit  was  brought  by  appellant  against  the  appellee  to  recover 
damages  sustained  by  his  wife,  alleged  to  have  been  caused  by  the  neg- 
ligent failure  of  appellee  to  deliver  to  his  wife  a  telegram  notifying  her 
of  the  djring  condition  of  her  sister,  which  failure  prevented  her  from 
being  present  at  the  death  and  burial  of  her  sister. 

'The  appellee  plead  under  oath  that  said  telegram  was  received  for 
transmission  subject  to  the  following  stipulation,  which  it  alleged  was 
never  complied  with,  viz.:  'The  company  will  not  be  liable  for  dam- 
ages or  statutory  penalties  in  any  case  where  the  claim  is  not  presented 
in  writing  within  ninety  days  after  the  message  is  filed  with  the  com- 
pany for  transmission.'  This  stipulation  was  printed  on  the  back  of 
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the  telegram  and  was  offered  in  evidence  by  appellee,  to  which  appel- 
lant duly  excepted  at  the  time,  among  other  reasons,  for  the  one  that 
the  contract  was  void  in  that  it  fixed  the  time  in  which  notice  should 
be  given  at  a  less  period  than  ninety  days,  and  was  void  under  article 
3379  of  the  Revised  Statutes.  The  court  overruled  the  objections  and 
admitted  the  evidence,  to  which  the  appellant  duly  excepted.  On  the 
trial,  the  appellant  asked  a  charge  to  the  effect  that  the  conditions  were 
invalid  and  illegal  for  the  same  reason,  and  the  court  refused  the  charge, 
and  upon  the  contrary  instructed  the  jury  that  if  they  foimd  the  tele- 
gram Vas  written  out  and  signed  upon  one  of  defendant's  blank  forms, 
known  as  form  291,  then  you  are  further  instructed  that  said  writing 
on  blank  form  became  and  was  the  contract  between  the  parties,  then 
you  are  further  instructed  that  one  of  the  stipulations  printed  on  said 
telegram  was  that  the  company  will  not  be  liable  for  damages  in  any 
case  where  the  claim  is  not  presented  within  ninety  days  after  the  mes- 
sage is  filed  with  the  company  for  transmission ;  and  if  you  further  find 
and  believe  from  the  evidence  that  plaintiff  failed  to  present  his  claim 
in  writing  for  damages,  to  some  agent  of  the  company,  within  ninety 
days  from  the  21st  day  of  May,  1900,  then  you  should  find  for  defend- 
ant. The  jury  are  further  instructed  that  the  filing  of  this  suit  and 
serving  of  defendant  with  citation  within  ninety  days  would  not  be  a 
compliance  with  said  condition  set  out  upon  said  blank.'  The  appellant 
assigns  as  error  the  admission  of  such  evidence,  the  refusal  of  his  charge, 
and  the  giving  of  the  charge  by  the  court  as  hereinabove  quoted. 

**No  claim  in  writing  was  ever  presented  or  notice  of  claim  for  dam- 
ages given  other  than  the  filing  of  this  suit,  on  the  first  day  of  Jime, 
1900,  and  the  issuance  and  service  of  citation  on  said  company,  within 
ninety  days  after  the  filing  of  the  message  with  the  company  for  trans- 
mission. On  April  3,  1901,  plaintiff  filed  an  amended  petition,  alleg- 
ing the  filing  of  the  original  petition,  the  issuance  and  service  of  cita- 
tion within  ninety  days;  that  defendant  appeared  and  answered  on  said 
service,  and  further  set  up  the  same  cause  of  action  stated  in  the  orig- 
inal petition.  The  evidence  raised  the  issue  whether  or  not  said  stipu- 
lation was  a  part  of  the  contract.  The  court  assumed  in  its  charge 
that  the  stipulation  requiring  the  presentation  of  a  claim  within  ninety 
days  was  a  reasonable  time.    This  is  also  complained  of  by  appellant 

"Questions. — 1.,  Was  the  filing  of  suit  and  service  of  citation  on  the 
company  within  ninety  days  after  the  delivery  of  the  message  for  trans- 
mission a  compliance  with  said  stipulation?  On  this  point  there  seems 
to  be  a  confiict  between  some  of  the  Courts  of  Civil  Appeals.  See  Tele- 
graph Co.  V.  Karr,  5  Texas  Civ.  App.,  60;  Telegraph  Co.  v.  Finer,  9 
Texas  Civ.  App.,  152.  Contra:  Telegraph  Co.  v.  Ferguson,  27  S.  W. 
Eep.,  1048;  Telegraph  Co.  v.  Hays,  63  S.  W.  Eep.,  1072. 

"2.  Was  the  trial  court,  under  article  3379,  Bevised  Statutes,  au- 
thorized to  assume  in  his  charge  that  the  limit  of  ninety  days  was  rea- 
sonable, or  was  it  a  question  of  fact  for  the  jury's  determination? 
Said  article  reads:    *No  stipulation  in  any  contract  requiring  notice  to 
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be  given  of  any  claim  for  damages  as  a  condition  precedent  to  the  right 
to  sue  thereon  shall  ever  be  valid  unless  such  stipulation  is  reasonable; 
and  any  such  stipulation  fixing  the  time,  which  such  notice  shall  be 
given  at  a  less  period  than  ninety  days  shall  be  void/  etc. 

^^3.  Is  the  stipulation  requiring  a  claim  for  damages  to  be  presented 
to  the  company  within  ninety  days  in  violation  of  the  provision  of  the 
statute  making  void  a  stipulation  for  a  less  period  than  ninety  days?^' 

We  answer  the  first  question  in  the  afSrmative.  The  contiiry  view 
seems  to  rest  upon  a  construction  of  the  stipulation  tmder  which  no 
right  to  sue  can  arise  until  the  notice  provided  for  has  been  given. 
The  stipulation  does  not  so  provide,  and  this  construction  not  only  de- 
duces from  the  language  used  that  which  it  does  not  necessarily  mean, 
and  which  is  not  essential  to  its  full  operation,  or  to  the  perfect  accom- 
plishment of  its  purpose,  but  does  this  by  construing  it  most  strongly 
in  favor  of  the  party  using  it. 

There  is  no  provision  that  there  shall  be  no  suit  until  the  notice  has 
been  given,  unless  the  statement  that  the  company  will  not  be  liable  in 
case  the  notice  is  not  presented  in  the  time  required  means  this. 

It  may  be  said  that  if  there  is  no  liability  there  is  no  right  to  sue; 
and  that,  as  the  notice  is  made  essential  to  liability,  it  is  also  made  nec- 
essary to  the  right  to  sue.  But  the  error  here  is  in  the  assumption  that 
there  can  never  be  a  liability  until  the  notice  is  given.  Such  is  not  the 
stipulation.  To  express  this,  the  stipulation  should  read:  The  com- 
pany will  not  be  liable  for  damages,  etc.,  until  notice  is  presented,  etc., 
and  not  then  unless  such  notice  is  presented  within  ninety  days,  etc. 
The  language  used  does  not  say,  or  necessarily  imply,  this.  By  law, 
the  liability  would  arise  whenever  the  contract  was  broken  and  damage 
ensued ;  and  the  provision  is  not  inconsistent  with  such  an  accrual  of  a 
right  of  action,  if,  indeed,  it  could  be  prevented  in  this  way. 

The  stipulation  is  that  there  will  be  no  liability  in  case,  i.  e.,  in  the 
event,  notice  is  not  presented  within  ninety  days,  which  merely  puts  an 
end  to  a  liability  already  accrued,  or  gives  a  defense  upon  the  failure 
to  give  notice  within  that  time.  Consistently  with  this,  the  right  to 
sue  might  arise  as  soon  as  the  breach  of  contract  and  damage  accrued, 
but  would  be  lost  by  failure  to  give  notice.  This,  in  our  opinion,  is  all 
the  provision  in  question  means ;  certainly  all  it  should  be  held  to  mean 
when  the  opposite  construction  would  be  that  most  favorable  to  the 
party  employing  the  language,  and  would  create  a  condition  precedent 
such  as  courts  will  not  raise  by  a  doubtful  construction. 

We  have  said  the  construction  which  we  adopt  gives  full  operation  to 
the  stipulation  and  meets  the  purpose  of  its  insertion.  That  purpose 
was  to  require  notice  to  the  company  of  the  claim  within  the  prescribed 
time  after  the  occurrence  of  the  transactions  out  of  which  such  claim 
arose,  in  order  to  give  fair  opportunity  for  investigation  before  the 
transactions  were  dimmed  by  time,  and  for  the  preservation  of  evi- 
dence before  it  had  faded  out.  This  opportunity  was  afforded  quite  as 
fully  by  suit  and  service  of  citation  as  it  would  be  by  other  notice  within 
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the  ninety  days,  and  the  citation  was  a  notice  in  writing  complying 
literally  with  the  requirement  Consequently,  when  suit  was  brought 
and  citation  served  within  ninety  days,  the  defense  never  arose  because 
the  facts  giving  it  never  transpired.  It  was  argued  that  one  purpose 
of  the  notice  was  to  afford  opportunity  to  settle  without  suit,  and,  if 
this  were  so,  it  might  give  some  color  to  the  opposite  construction  of 
the  writing.  But  no  time  is  exacted  after  notice  and  before  suit  in 
which  to  investigate  and  settle.  Consistently  with  the  stipulation,  if  a 
notice  were  given  before  suit,  the  suit  might  immediately  follow  it.  A 
purpose  can  not  be  deduced  from  the  stipulation  to  secure  which  it 
makes  no  provision.  The  only  purpose  which  the  provision  is  adequate 
to  subserve  is  that  which  we  have  assigned,  and  consequently  it  is  only 
that  purpose  which  can  be  deduced. 

The  weight  of  authority  is,  we  think,  in  favor  of  our  conclusion.  2 
Shearm.  &  Redf.  on  Neg.,  sec.  554;  Sherrill  v.  Telegraph  Co.,  109  N. 
C,  532;  Telegraph  Co.  v.  Trumbull,  27  N.  E.  Eep.,  313;  Telegraph 
Co.  V.  Henderson,  89  Ala.,  516;  Telegraph  Co.  v.  Mellon,  33  S.  W. 
Rep.  (Tenn.),  727. 

The  opposite  view  may  be  sustained  by  the  case  of  Telegraph  Com- 
pany V.  Yopst,  11  Northeastern  Reporter  (Indiana),  19,  and  perhaps 
by  other  decisions  in  that  State,  although  the  case  named  was  an  action 
to  recover  a  statutory  penalty.  In  the  same  case,  in  20  Northeastern 
Reporter,  226,  the  reason  given  for  the  holding  is  that  the  plaintiff,  by 
signing  the  telegram,  had  boimd  himself  by  contract  to  give  the  notice, 
and  could  therefore  enforce  no  right  under  the  contract  until  he  had 
performed  his  undertaking.  But  the  plaintiff  had  not  bound  himself 
to  give  the  notice  at  all — ^much  less  before  suing.  This  line  of  argu- 
ment assumes  the  whole  matter  in  controversy.  The  required  notice  is 
sometimes  spoken  of  as  a  demand  for  payment.  This  it  plainly  is  not 
required  to  be. 

In  the  case  of  Wolf  v.  Telegraph  Company,  62  Pennsylvania  State, 
83,  the  action  was  brought  within  the  specified  time,  but  no  previous 
notice  was  given,  and  as  the  plaintiff,  for  this  reason,  lost,  the  decision 
involves  the  proposition  that  suit  within  the  time  was  not  sufScient,  but 
the  opinion  makes  no  allusion  to  the  question. 

Other  cases  sometimes  cited  upon  the  point  did  not  involve  it, — 
notice  not  having  been  given  nor  suit  brought  in  time.  Yoimg  v.  Tele- 
graph Co.,  65  N.  Y.,  163;  Heimann  v.  Telegraph  Co.,  57  Wis.,  562; 
Cole  V.  Telegraph  Co.,  33  Minn.,  227.  In  several  of  these  cases,  tooy 
the  language  of  the  stipulation  is  different  from  that  before  us. 

There  is  a  conflict  upon  the  question  among  the  decisions  of  the  for- 
mer Court  of  Appeals  and  of  the  Courts  of  Civil  Appeals.  Telegraph 
Co.  V.  Karr,  5  Texas  Civ.  App.,  61;  Telegraph  Co.  v.  Finer,  9  Texas 
Civ.  App.,  154;  Telegraph  Co.  v.  McKinney,  2  WiUson  C.  C,  647; 
Telegraph  Co.  v.  Ferguson,  27  S.  W.  Rep.,  1048;  Telegraph  Co.  v. 
Hays,  63  S.  W,  Rep.,  1072 ;  Telegraph  Co.  v.  Jobe,  6  Texas  Civ.  App., 
407. 
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Ab  the  suit  was  sufficient  to  prevent  any  loss  of  plaintiff's  canse  of 
action  by  operation  of  the  stipulation  as  to  notice^  the  other  questions 
become  immaterial. 


Westekn  Union  Telegraph  Company  v.  John  C.  Perry. 

No.  1121.    Decided  June  26,  1902. 

Arsnment  of  Covnael— Ezceptioii— InYOldiig  Action  by  Court. 

When  exception  has  been  rcBerved  by  proper  bill  to  language  used  by 
counsel  in  addressing  a  jury,  the  Court  of  Civil  Appeals  has  authority  to  review 
the  action  of  the  trkil  court  in  reference  thereto,  although  there  may  have  been 
no  request  by  the  complaining  party  that  a  charge  be  given  to  the  jury  to  dis- 
regard the  improper  language.     (P.  04S.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Fourth 
District,  in  an  appeal  from  Bexar  Coimty. 

Norman  0.  Kittrell,  Wehi  dk  Finley,  and  Bums  dk  Jayne,  for  appel- 
lants (Geo.  H.  Fearons,  of  counsel).^— We  refer  to  the  following  author- 
ities: Young  V.  State,  19  Texas  Civ.  App.,  536;  Bonner  v.  Glenn,  79 
Texas,  631;  State  v.  Chisnell,  16  S.  E.  Bep.,  412;  Commonwealth  v. 
Worcester,  141  Mass.,  68;  Vannatta  v.  DuflEy,  30  N.  E.  Bep.,  807;  State 
V.  Hull,  26  Atl.  Bep.,  191;  Landers  v.  Bailway,  33  S.  E.  Bep.,  296; 
Lunsford  v.  Dietrich,  30  Am.  Si  Bep.,  86. 

Thomas  0.  Murphy,  Perry  J.  Lewis,  and  H.  C.  Carter,  for  appellee. — 
The  following  are  directly  in  point:  Young  v.  State,  19  Texas  Civ. 
App.,  636;  Lunsford  v.  Dietrich,  30  Am.  St.  Bep.,  79;  Bailway  v. 
Webb,  11  So.  Bep.,  888;  Mulcaims  v.  City  of  Janesville,  67  Wis.,  24; 
Heucke  v  Bailway,  69  Wis.,  401;  State  v.  Frelinghuysen,  46  N.  W. 
Itep.,  432 ;  Bailway  v.  Champion,  36  N.  E.  Bep.,  221 ;  Commonwealth 
V.  Worcester,  6  N.  E.  Bep.,  700;  State  v.  Hull,  26  Atl.  Bep.,  191;  Comer 
V.  State,  20  S.  W.  Bep.,  547;  Landers  v.  Bailway,  33  S.  E.  Bep.,  296. 

BBOWN,  Associate  Justice. — ^The  Court  of  Civil  Appeals  for  the 
Fourth  Supreme  Judicial  District  has  certified  to  this  court  the  follow- 
ing statement  and  question : 

"Counsel  for  appellee,  in  his  closing  address  to  the  jury,  presented 
arguments  to  which  objections  were  reserved,  as  shown  by  the  follow- 
ing bills  of  exception : 

"No.  1.  ^Be  it  remembered,  that  upon  the  trial  of  the  above  num- 
bered and  entitled  cause  the  following  proceedings  were  had:  While 
the  plaintiffs  counsel,  H.  C.  Carter,  Esq.,  was  making  his  closing  argu- 
ment to  the  jury,  he  stated  that  "this  suit  had  not  been  brought  for 
more  than  $2000  for  the  reason  that  the  defendant  would  have  removed 
ihe  case  to  another  tribunal  where  no  recovery  was  allowed  for  mental 
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anguish  if  the  suit  had  been  brought  for  more  than  that  amount;"  to 
which  argument  and  statement  counsel  for  the  defendant  objected  be- 
cause the  same  was  wholly  irrelevant  to  any  issue  in  the  case,  and  was. 
in  palpable  violation  of  the  rules  of  the  district  court,  and  not  author-^ 
ized  or  supported  by  pleading  or  proof.  And  for  the  further  reason 
that  said  H.  C.  Carter^s  associate,  Mr.  Thomas  Murphy,  in  his  opening 
speech,  had  been  admonished  by  the  court  that  the  argument  about 
removal  to  the  Federal  court  was  improper,  and  instructed  the  jury  not 
to  consider  that  part  of  Mr.  Murphy's  argument.  And  said  argument 
of  said  Carter  having  been  called  to  the  attention  of  the  court,  the  court 
annotmced  from  the  bench  that  counsel  should  confine  his  argument  to 
the  record,  and  that  defendant  was  entitled  to  its  bill  of  exceptions,  by 
reason  of  said  argument;  but  failed  to  instruct  the  jury  to  disregard 
such  argument.  Therefore,  it  tenders  here  its  bill  of  exception  to  said 
argument  and  statement  of  said  Carter  and  said  failure  of  the  court, 
and  asl^  that  the  same  be  signed  and  made  a  part  of  the  record,  which 
is  accordingly  done. 

^^^This  bill  is  signed  with  the  statement  that  at  the  time  plainti£P& 
counsel  told  the  jury  not  to  consider  any  argument  which  he  made  which 
was  objected  to,  and  the  court  was  not  requested  to  instruct  the  jurj 
to  disregard  the  argument.*  ** 

^*No.  2.  *Be  it  remembered,  that  upon  the  trial  of  the  above  num- 
bered and  entitled  cause,  H.  C.  Carter,  counsel  for  plaintiff,  after  de- 
fendant had  reserved  its  bill  of  exceptions  No.  1,  said  Carter,  continuing^ 
his  argument,  said,  referring  to  J.  E.  Webb,  one  of  the  counsel  for  de- 
fendant, that:  ^^Defendant's  counsel  wants  to  limit  my  argument. 
When  I  strike  a  good  point  and  drive  it  home,  he  interrupts  me  and 
objects  to  what  I  am  saying.''  To  which  remarks  of  said  Carter,  counsel 
for  defendant  then  and  there  objected  on  the  ground  that  said  remarks- 
were  prejudicial,  because  it  was  the  l^al  and  professional  duty  of  coun- 
sel for  defendant  to  object  to  said  Carter  going  out  of  the  record  and 
discussing  irrelevant  issues,  or  to  his  referring  to  objection  of  counsel 
made  in  pursuance  of  his  professional  duty,  said  remarks  being  intended 
and  calculated  to  impress  upon  the  jury  the  idea  that  the  amount  sued 
for  was  only  nominal,  and  that  they  were  authorized  to  sue  for,  and 
would  have  sued  for,  a  very  much  larger  amoimt. 

^^  ^And  defendant  presents  now  its  bill  of  exception  in  this  regard,  both 
to  the  said  argument  of  counsel  and  to  the  failure  of  the  court,  after  sus- 
taining defendant's  objection,  to  instruct  the  jury  to  disregard  such 
argument,  and  asks  that  same  be  signed  and  made  a  part  of  the  record, 
which  is  accordingly  done. 

"This  bill  is  signed  with  the  qualification  that  defendant's  counsel 
did  not  except  to  the  court's  failure  to  instruct  the  jury  not  to  disregard 
said  argument,  and  did  not  request  the  court  to  instruct  the  jury  to- 
disregard  it.'" 

"No.  3.  ^e  it  remembered,  that  upon  the  trial  of  the  above  entitled 
and  numbered  cause,  after  the  counsel  for  defendant  had  taken  bills  of 
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exceptions  numbers  1  and  2  to  the  closing  argument  made  by  platntiffff 
counsel^  plaintiffs  cotmsel  said:  ^^AU  a  corporation  lawyer  wants  is  a 
bill  of  exceptions;  that  counsel  for  the  defendant  had  gone  out  of  the- 
record  in  their  argument^  and  that  no  objection  had  been  made  thereto,, 
and  that  when  it  came  to  the  counsel  for  the  plaintiff  discussing  the 
case,  coimsel  for  defendant  was  unfair  and  did  not  want  all  the  facts 
discussed;  that  the  court  had  not  said  that  the  argument  of  plaintiff'? 
counsel  was  wrong,  but  had  only  said  that  he  would  give  defendant* &■ 
counsel  a  bill  of  exceptions."  Here  counsel  for  the  plaintiff  turned  to 
the  counsel  for  the  defendant  and  asked  him  if  he  desired  the  court  to 
instruct  the  jury  not  to  consider  the  argument,  and  to  this  counsel  for 
defendant  replied  to  Mr.  Carter  that  he  had  nothing  to  ask;  to  all  of 
which  counsel  for  defendant  then  and  there  objected  that  said  remarks 
were  improper  and  calculated  to  influence  the  jury  against  the  defendant^ 
and  now  asks  that  his  bill  of  exceptions  be  allowed  and  made  a  part  of 
the  record. 

"  ^This  bill  is  signed  with  the  statement  that  the  court  was  not  called 
upon  to  instruct  the  jury  to  disregard  the  argument*  ** 

*^o.  4.  *  Be  it  remembered,  that  upon  the  trial  of  the  above  num- 
bered and  entitled  cause,  after  the  defendant  had  reserved  exceptions  to 
the  remarks  of  counsel,  as  hereinbefore  set  forth  in  its  previous  bills,  the 
said  Carter,  counsel  for  plaintiff,  stated  to  the  jury  that  ^^Webb  (de- 
fendant's counsel)  desired  to  make  the  closing  argument;*'  to  which 
language  the  said  Webb  then  and  there  excepted  on  behalf  of  the  de« 
fendant,  and  stated  that  he  did  not  desire  so  to  do,  but  only  desired  and 
intended  to  exercise  his  legal  rights  and  perform  his  professional  duty 
of  keeping  the  said  Carter  within  the  record  and  preventing  him  from 
going  out  of  the  record  and  making  improper  and  prejudicial  remarks, 
and  said  remark  of  said  Carter  was  objected  to  upon  the  ground 
that  it  was  calculated  to  impress  upon  the  jury  that  the  defendant's 
counsel  (Webb)  was  making  illegal  and  groundless  objections,  and  was 
endeavoring  to  do  what  he  was  not  allowed  by  law  to  do,  namely,  make 
the  closing  iargument;  whereas,  the  said  Webb  was  only  exercising  his 
legal  rights  to  object  to  what  he  deemed  improper  argument,  and  call 
the  attention  of  the  court  to  the  same.  And  defendant  now  presents  his 
bill  of  exceptions  to  said  language  of  said  Carter,  and  to  the  failure  of 
the  court,  after  sustaining  defendant's  objections,  to  instruct  the  jury 
to  disregard  such  argument,  and  asks  that  the  same  be  signed  and  made 
a  part  of  the  record,  which  is  accordingly  done. 

"  "This  bill  is  signed  with  the  statement  that  defendant's  counsel  did 
not  request  the  court  to  instruct  the  jury  to  disregard  said  argument,, 
and  did  not  except  to  the  court's  failure  so  to  do.' " 

^TTo.  5.  *Be  it  remembered,  that  upon  the  trial  of  the  above  entitled 
and  numbered  cause,  after  counsel  for  the  defendant  had  reserved  a 
number  of  bills  of  exceptions  to  the  closing  argument  of  plaintiff's  coim* 
sel,  plaintiff's  counsel  stated  that  the  defendant's  counsel  must  have  but 
little  confidence  in  the  jury,  and  take  them  to  be  men  of  but  little  dis- 
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cretion  or  sense^  and  easily  prejudiced  by  argument;  to  which  remarks 
defendant's  counsel  objected^  because  said  remarks  were  improper  and 
•calculated  to  prejudice  the  jury  against  the  defendant,  and  the  defendant 
now  asks  that  this  bill  of  exceptions  be  allowed  and  made  a  part  of  the 
record. 

'^This  bill  is  signed  with  the  qualification  that  the  court  was  not 
called  upon  to  instruct  the  jury  to  disregard  the  argument/ 

'*In  the  case  of  Bailway  v.  Dickens,  66  Southwestern  Reporter,  124, 
decided  by  the  Court  of  Civil  Appeals  of  the  First  Supreme  Judicial 
District,  it  was  held:  *It  was  not  necessary  for  appellant  to  request  a 
charge  directing  the  jury  not  to  consider  the  objectionable  remados.  It 
was  sufficient  to  reserve  the  exception/  We  doubt  the  correctness  of  that 
decision. 

^^Question.  Should  objections  to  arguments  of  counsel  be  considered 
in  appellate  courts  on  bills  of  exceptions  which  merely  show  the  presenta- 
tion of  exceptions  to  such  argument,  without  in  some  way  invoking  the 
action  of  the  trial  court,  either  by  asking  the  repression  of  such  argu- 
ment or  by  requesting  a  charge  instructing  the  jury  to  disregard  the 
same. 

"In  this  connection  we  refer  to  the  following  authorities:  Young  v. 
State,  19  Texas  Civ.  App.,  636;  Bonner  v.  Glenn,  79  Texas,  631;  State 
V.  Chisnell,  15  S.  E.  Bep.,  412 ;  Commonwealth  v.  Worcester,  141  Mass., 
58;  Vannatta  v.  Duffy  (Ind.),  30  N.  E,  Rep.,  807;  State  v.  Hull  (R.  I.), 
26  Atl.  Bep.,  191;  Landers  v.  Railway  (W.  Va.),  33  S.  E.  Rep.,  296; 
Lunsford  v.  Dietrich  (Ala.),  30  Am.  St.  Rep.,  86.'' 

To  the  question  propounded  we  answer:  When  exception  has  been 
reserved  by  proper  bill  to  language  used  by  counsel  in  addressing  a 
jury,  the  Court  of  Civil  Appeals  has  authority  to  review  the  action  of  the 
trial  court  in  reference  thereto,  although  there  may  have  been  no  request 
by  the  complaining  party  that  a  charge  be  given  to  the  jury  to  disr^ard 
the  improper  language.  Railway  v.  Cooper,  70  Texas,  69;  Moss  v. 
Sanger,  75  Texas,  321;  Dillingham  v.  Scales,  78  Texas,  205;  Railway  v. 
Butcher,  83  Texas,  314. 


Beverly  Hunter  et  al.  v.  Mrs.  Delha  Eastham  et  al. 

No.  1129.    Decided  June  25,  1902. 

1,— Power  of  Attorney— Conveyance— ^onsideratioii. 

A  power  of  attorney  to  "sell"  land  conferred  a  power  on  the  agent  to  make 
conveyance;  but  it  did  not  authorize  him  to  convey  without  consideration  or 
upon  a  consideration  inuring  to  the  agent.     (Pp.  652,  653.) 

% — Same— Innocent  Pnrchaser— Legal  Title— Burden  of  Prool 

Under  a  power  authorizing  the  attorney  in  fact  to  sell  the  land  of  the 
.grantor,  such  attorney's  conveyance  in  consideration  of  the  cancellation  of  a 
debt  due  from  him  to  the  grantee  did  not«  though  it  recited  pajrment  of  the 
consideration  in  cash,  pass  the  legal  title  of  his  principal;  one  buying  from. such 
grantee  might  be  protected  as  an  innocent  purchaser;  but  he  had  the  burden  of 
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proving,  aside  from  the  production  of  title  papers,  his  payment  of  a  considera- 
tion and  his  good  faith  in  the  purchase.     (F^.  661-653.) 

41.— Same— Pnrchate  of  Grantor's  Interest. 

A  conveyance  of  the  grantor's  interest  in  the  land  described,  with  warranty 
against  those  claiming  through  him,  shows,  prima  facie  at  least,  that  the  pur- 
chaser bought  only  such  title  as  the  grantor  had.  Harrison  v.  Boring,  44  Texas, 
262.     (Pp.  651-663.) 

Error  to  the  Court  of  Civil  Appeals  for  the  First  District,  in  an  appeal 
from  Walker  County. 

Hunter  and  others  sued  Eastham  and  others  in  trespass  to  try  title, 
appealed  from  a  judgment  for  defendants,  and  on  its  afiSrmanee  ob- 
tained writ  of  error. 

McKinney  &  Hill,  for  plaintiffs  in  error. — A  power  to  sell  land  does 
not  authorize  a  conveyance  thereof.  A  power  to  sell  and  convey  does 
not  authorize  a  conveyance  without  consideration.  Frost  v.  Cattle  Co., 
81  Texas,  509;  Smith  v.  Powell,  23  S.  W.  Rep.,  1111 ;  Skaggs  v.  Murchi- 
son,  63  Texas,  353 ;  Compress  Co.  v.  Manufacturing  Co.,  64  Texas,  338 ; 
Fotmdry  Co.  v.  Gorman,  34  S.  W.  Rep.,  308;  Randall  v.  Duff,  79  Cal., 
115 ;  Morton  v.  Morris,  3  Texas  Ct.  Rep.,  720. 

In  the  first  place,  as  stated  by  the  court,  *^the  title  to  the  land  as 
against  Caroline  and  Beverly  Hunter  did  not  pass  to  Pace  by  the  con- 
veyance from  Robert  Hunter,  because  he  was  not  authorized  to  make 
the  conveyance  in  satisfaction  of  his  individual  debt.*'  This  being  true, 
ihe  legal  title  remained  in  Caroline  and  Beverly  Hunter.  It  was 
admitted  that  they  were  the  common  source,  and  such  admission  on  the 
trial  of  the  case  puts  a  perfect  and  complete  legal  title  in  them,  and 
they  were  required  to  do  nothing  more  to  make  out  their  case.  If  the  de- 
fendants on  the  trial  had  then  shown  by  any  competent  evidence  that 
Eastham  had  purchased  the  land  and  paid  value  for  it  without  notice  of 
the  fraudulent  action  on  the  part  of  Robert  Hunter  in  executing  a  con- 
veyance to  the  land  in  satisfaction  of  his  own  debt,  then,  and  not  till 
then,  were  the  plaintiffs  required  to  show  anything  more  than  a  title  in 
themselves. 

That  deed  from  Pace  to  Eastham  and  the  recital  therein  are  not  suf- 
ficient to  sustain  the  court's  finding  that  Eastham  ^^purchased  the  land 
for  a  valuable  consideration,"  and  that  said  deed  and  its  recitals  are 
no  evidence  against  appellants  we  think  will  abundantly  appear  from 
the  case  of  Watkins  v.  Edwards,  23  Texas,  447,  and  Culmell  v.  Borroum, 
35  Southwestern  Reporter,  942;  also,  Lacoste  v.  Odam,  26  Texas,  458; 
Hawley  v.  Bullock,  29  Texas,  217;  Hammond  v.  Keigwin,  39  Texas,  42; 
Bremer  v.  Case,  GO  Texas,  153 ;  Railway  v.  Chaffin,  60  Texas,  555 ;  Ove^- 
«treet  v.  Manning,  67  Texas,  664;  Lindsay  v.  Freeman,  83  Texas,  267. 
The  question  before  the  court,  then,  in  its  last  analysis,  is,  can  the  ap- 
pellees recover  in  this  case  by  simply  showing  a  conveyance  from  Pace, 
without  showing  that  the  consideration  expressed  in  such  conveyance 
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was  paid  and  without  showing  that  Eastham  was  a  bona  fide  purchaser 
of  said  land  without  notice  ? 

But  is  the  conveyance  from  Pace  to  Eastham  such  a  conveyance  as 
will  support  the  claim  of  innocent  purchaser?  That  a  quitclidm  deed 
will  not  support  such  a  claim  is  fully  established  by  the  authorities. 
Daugherty  v.  Yates,  36  S.  W.  Bep.,  937 ;  Carleton  v.  Lombardi,  81  Tezas^ 
357 ;  Harrison  v.  Boring,  44  Texas,  262 ;  Lumpkin  v.  Adams,  74  Texas, 
102;  Hamman  v.  Keigwin,  39  Texas,  42;  Carter  v. Wise,  39  Texas,  275; 
Milam  County  v.  Bateman,  54  Texas,  169 ;  Bogers  v.  Burchard,  34  Texas, 
452;  Harrison  v.  Boring,  44  Texas,  255;  Bichardson  v.  Levi,  67  Texas, 
363. 

Bell,  Dean  &  Humphrey,  for  defendants  in  error. — ^If  the  proposition 
that  Pace  paid  no  consideration  to  Bobert  Hunter,  except  the  antecedent 
debt  due  by  Htmter  to  him,  for  the  conveyance  by  the  said  Hunter  to 
the  said  Pace  of  the  premises  in  controversy  should  be  held  by  the  court 
to  be  supported  by  the  evidence  contained  in  this  record,  still  the  court 
should  hold  that  Beverly  and  Caroline  Hunter,  by  their  conduct  subse- 
quent to  the  execution  of  said  conveyance  by  Bobert  Hunter  to  Pace, 
acquiesced  in  and  ratified  the  said  conveyance. 

The  legal  title  of  Beverly  and  Caroline  Himter  to  the  premises  in 
controversy  passed  to  W.  B.  Pace  through  the  power  of  attorn^  exe- 
cuted by  them  to  Bobert  Hunter  and  through  the  deed  of  the  latter  to 
said  Pace,  and  the  said  legal  title  passed  to  B.  Eastham  on  December  1, 
1880,  by  the  deed  of  said  date  from  the  said  Pace  to  the  said  Eastham, 
and  the  said  legal  title  is  now  in  the  defendants  in  error  as  the  successors 
in  estate  of  the  said  B.  Eastham;  and  if  the  plaintifFs  in  error  as  the 
heirs  of  Beverly  and  Caroline  Hunter,  or  if  the  said  Beverly  and  Caroline 
Hunter  themselves,  had  any  kind  of  right  to  said  premises  after  the 
execution  of  the  said  deed  of  conveyance  by  Bobert  Hunter  to  W.  B.  Pace, 
the  said  right  was  purely  an  equitable  one  which  ought  to  have  been 
enforced  by  a  suit  at  the  instance  of  the  said  Beverly  and  Caroline  Hun- 
ter to  rescind  and  set  aside  the  said  conveyance  by  the  said  Bobert  Hun- 
ter to  the  said  W.  B.  Pace,  brought  within  ten  years  after  the  execution 
of  the  said  conveyance;  and  the  said  Beverly  and  Caroline  Himter  hav- 
ing neglected  and  failed  to  institute  within  their  lifetime  an  action  for 
the  setting  aside  of  said  alleged  fraudulent  conveyance,  though  the  ^d 
Beverly  Hunter  lived  nearly  twenty  years  after  the  execution  thereof  and 
the  said  Caroline  Htmter  lived  more  than  thirteen  years  after  the  execu- 
tion thereof,  the  demand  of  the  heirs  of  the  said  Beverly  and  Caroline 
Hunter  as  plaintiffs  in  this  suit,  instituted  more  than  twenty  years  after 
the  execution  of  said  conveyance,  is  stale  and  barred.  Montgomery  v. 
Noyes,  73  Texas,  209;  Mayes  v.  Manning,  73  Texas,  43;  Dull  v.  Blum, 
68  Texas,  299 ;  League  v.  Henecke,  26  S.  W.  Bep.,  729. 
'  The  legal  title  having  passed  from  Beverly  and  Caroline  Hunter  to 
W.  B.  Pace  through  the  power  of  attorney  to  Bobert  Hunter  and  the 
deed  from  Bobert  Hunter  to  Pace,  and  the  said  Pace  having  conveyed  the 
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premisee  in  oontToverey  to  B.  Eastham  more  than  twenty  years  before 
the  institution  of  this  suit^  and  the  deed  from  the  said  Pace  to  the  sai<} 
Eastham  reciting  the  payment  of  the  consideration  thereof^  and  the 
court  having  found  as  a  fact  that  the  said  consideration  was  paid^  and  it 
not  having  been  shown  that  the  said  Eastham  had  any  notice  at  the 
time  of  his  purchase  of  said  premises  from  Pace  of  the  alleged  failure 
of  Pace  to  pay  in  cash  to  Bobert  Hunter  the  consideration  recited  in  the 
deed  from  said  Hunter  to  said  Pace^  the  said  Eastham  should  now  be 
held  to  be  an  innocent  purchaser,  for  value  without  notice,  of  the  premises 
in  controversy  herein.  On  proposition  that  the  burden  was  on  plaintiffs 
to  show  that  Eastham  purchased  the  land  with  notice  of  their  equity,  see 
Barnes  v.  Jameson,  24  Texas,  362;  Fordtram  v.  Perry,  60  S.  W.  Eep., 
1000;  Saunders  v.  Isbell,  24  S.  W.  Bep.,  308;  Taylor  v.  Harrison,  47 
Texas,  454.  On  proposition  that  the  deed  from  W.  B.  Pace  to  B.  East- 
ham is  not  a  quitclaim  deed  and  is  sufScient  to  support,  in  favor  of  those 
holding  thereimder,  the  defense  of  innocent  purchaser  in  good  faith  for 
value,  see  Garrett  v.  Christopher,  74  Texas,  463 ;  Pinch  v.  Trent,  22  S. 
W.  Bep.,  1321;  24  S.  W.  Bep.,  679;  Lewis  v.  Terrell,  26  S.  W.  Bep., 
754;  Laughlin  v.  Tips,  28  S.  W.  Bep.,  51. 

WILLIAMS,  Associate  Justice. — ^The  plaintiflb  in  error  brought 
this  suit  to  recover  of  defendants  in  error  a  tract  of  260  acres  of  land. 
Plaintiff's  title  was  derived  by  inheritance  from  their  father  and  mother, 
Beverly  and  Caroline  Htmter,  deceased.  Defendants  claimed  under  con- 
veyances purporting  to  proceed  from  the  same  persons,  as  follows :  On 
the  26th  day  of  November,  1879,  Beverly  and  Caroline,  being  about  to 
remove  from  Texas  to  Kansas,  executed  to  their  son,  Bobert  Himter, 
a  power  authorizing  him  to  **sell*'  the  land  in  controversy,  the  instrument 
expressing  no  other  power.  Soon  afterwards  the  makers  of  the  power 
moved  to  Kansas,  where  Caroline  died  in  1892  or  1893,  and  Beverly  in 
1899  or  1900,  neither  having  ever  returned  to  Texas.  On  the  5th  day 
of  January,  1880,  Bobert  Hunter,  by  virtue  of  the  power  of  attorney, 
executed  a  deed  to  the  iand  to  W.  B.  Pace,  reciting  payment  of  $112.50 
as  the  consideration.  Pace,  on  December  1,  1880,  conveyed  the  land  to 
B.  Eastham  by  the  following  instrument: 

"State  of  Texas,  Cotmty  of  Walker. — ^Bjiow  all  men  by  these  presents 
that  I,  W.  B.  Pace,  in  consideration  of  one  hundred  and  forty-five  and 
26-100  to  me  in  hand  paid  by  B.  Eastham,  the  receipt  is  hereby  acknowl- 
edged, have  bargained,  sold,  and  by  these  presents  do  grant,  bargain,  sell, 
convey  and  release  unto  the  said  B.  Eastham,  all  my  right,  title  and  in- 
terest in  and  to  the  following  described  tract  of  land,  situated  in  Walker 
County,  in  the  David  Thompson  H.  B.  or  L. ;  for  a  full  description  see 
Walker  Cotmty  records.  Book  0,  pages  73,  74,  75  and  76,  from  Gibbs  to 
Silas  Morgan,  and  from  Morgan  to  Beverly  Hunter.  Then  in  Book  I 
of  the  records  of  power  of  attorney,  pages  9  and  10  for  Bobert  Hunter 
power  attorney,  and  then  from  deed  from  Bobert  Hunter  to  me,  see  in 
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Walker  Co.  records,  Book  V,  pages  418  and  419.  See  also  Sheriff  Harri- 
son's deed  for  170  acres  of  the  above  tract  to  me,  for  taxes  for  1879, 
<lated  May  24th,  1880,  said  to  contain  250  acres.  AH  the  conveyances, 
that  is,  power  of  attorney  from  Beverly  Hunter  and  Caroline  Hunter  to 
Bobert  Hunter,  &  deed  from  Bobert  Hunter  to  J.  S.  Harrison,  sheriff  tax 
deed,  are  made  part  of  this  conve3'ance.  Together  with  all  and  singular 
the  rights,  members,  hereditaments  and  appurtances  to  the  same  belong- 
ing or  in  anywise  incident  or  appertaining.  To  have  and  to  hold,  all 
tmd  singular,  the  premises  above  mentioned,  unto  the  said  B.  Eastham, 
his  heirs  and  assigns  forever.  And  I  do  hereby  bind  myself,  my  heirs 
■and  assigns,  to  warrant  and  forever  defend  all  and  sii^gular  the  said 
premises  unto  the  said  B.  Eastham,  his  heirs  and  assigns,  against  every 
person  whomsoever  lawfully  claiming  or  to  claim  the  same  or  any  part 
"thereof,  by  or  through  me. 

'^untsville,  Texas,  Dec.  1st,  1880.  ''W.  B.  Pace.*' 

Defendants  in  error  have  Eastham's  title.  The  Court  of  Civil  Appeals 
found  that  the  consideration  recited  in  the  deed  from  Bobert  Hunter 
to  Pace  was  not  paid,  but  .that  the  true  consideration  was  the  cancella- 
tion of  a  debt  due  by  the  former  to  the  latter,  and  that  nothing  was  ever 
paid  to  Beverly  and  Caroline  Hunter. 

Both  courts  below  foimd  that  the  consideration  recited  in  the  deed 
from  Pace  to  Eastham  was  paid  by  the  latter.  Of  this  fact  there  was  no 
-evidence,  except  the  recital  in  the  deed  and  such  as  was  afforded  by  the 
•circumstances  of  the  case,  which  were  that  all  of  these  instruments  were 
in  due  time  placed  of  record ;  that  Eastham  and  his  representative,  since 
his  purchase,  have  paid  taxes  upon,  claimed  and  used  the  land,  and  that 
plaintiffs  and  their  ancestors  have  not  in  any  way  asserted  a  claim  until 
the  bringing  of  this  action,  September  7,  1901. 

The  Court  of  Civil  Appeals  also  found  that  there  was  no  evidence  that 
Eastham  had  notice  of  the  character  of  the  transaction,  but  treated  the 
case  a6  one  in  which  there  was  no  evidence  either  way  upon  the  point 
The  court  held  that  the  legal  title  passed  by  the  conveyances  stated, 
and  that  the  burden  was  on  plaintiffs  to  prove  notice  to  Eastham  of  the 
infirmity. 

We  are  of  the  opinion  that  this  conclusion  is  based  upon  a  miscon- 
ception of  the  character  of  the  titles  of  the  parties.  We  agree  with  the 
Court  of  Civil  Appeals  that  the  power  to  sell  included  a  power  in  the 
agent,  in  selling,  to  execute  the  conveyance  necessary  to  complete  a  sale, — 
there  being  nothing  in  the  instrument  or  in  the  nature  of  the  transaction 
to  exclude  this  construction;  and  that  the  deed  from  the  attorney  in 
fact  to  Pace,  on  its  face,  appears  to  be  a  sufficient  execution  of  such  power. 
But  the  power  was  a  naked  one,  unaccompanied  by  any  interest  of  the 
agent  in  the  land.  The  agent,  having  no  title  of  his  own,  could  only 
pass  that  of  his  principal  by  an  exercise  of  the  power  granted  :*that  is, 
by  selling  the  land  and  executing  a  conveyance  in  effecting  a  sale.  No 
power  was  given  to  convey  without  consideration,  or  upon  a  consideration 
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innrmg  to  the  agents  and  the  attempt  of  the  agent  to  do  this  was,  by 
itself,  inoperative  upon  the  title  and  passed  nothing.  Meade  v.  Brothers,. 
28  Wis.,  689;  Campbell  v.  Campbell,  15  N.  W.  Rep.,  138;  Dnpont  v. 
Wertheman,  10  Cal.,  368;  BandaU  v.  Duff,  19  Pac.  Eep.,  533;  Jeffrey  v. 
Hursh,  12  N.  W.  Rep.,  898;  Duputron  v.  Young,  134  U.  S.,  241;  Mott 
V.  Smith,  16  Cal.,  534. 

These  authorities  all  hold  that 'such  a  transaction  does  not  pass  the 
l^al  title  out  of  the  principal,  but  leaves  it  in  him  unaffected  by  the 
mere  deed  of  the  agent.  It  necessarily  follows  that  one  holding  under 
such  a  transaction  can  not  rest  upon  the  deed  from  the  agent  alone, 
since  it  has  not  divested  the  title  out  of  the  principal,  but  must  bring 
to  its  support  other  facts  establishing  grounder  for  his  protection  in 
equity.  This  he  can  do  by  showing  facts  which  constitute  him  an  inno- 
cent purchaser.  While  such  a  purchaser  has  not  acquired  the  legal  title,, 
he  has  acted  upon  evidence  of  a  regular  title  which  the  owner  of  the  prop- 
erty, through  the  power  intrusted  to  his  agent,  has  enabled  the  agent  to 
create,  and  may  have  paid  out  his  money  in  reliance  upon  it,  with  na 
notice  of  its  infirmity.  It  would  be  a  fraud  upon  him  to  allow  a  recovery 
by  the  party  whose  trust  in  his  own  agent  has  enabled  him  to  practice  the 
deception.  But  such  a  case  is  not  made  by  the  mere  production  of  the 
title  papers,  nor  by  proof  that  the  purchaser  has  paid  for  the  property; 
but  to  its  completeness  good  faith  on  his  part  is  essential,  and  must  be 
shown  by  him  in  order  to  establish  an  equitable  right  superior  to  the 
legal  title.  Until  such  a  case  has  been  made,  the  legal  title  must  pre- 
vail. 

Therefore,  treating  the  case  upon  the  facts,  as  the  Court  of  Civil 
Appeals  treated  it,  as  one  on  which  there  was  no  evidence  upon  the  ques- 
tion of  notice,  we  are  of  the  opinion  that  defendants  failed  to  sustain, 
the  defense  of  innocent  purchaser.  Whether  or  not  there  is  in  the 
record  any  legal  evidence  to  support  the  finding  that  Eastham  paid  the 
consideration,  is  a  question  which  we  need  not  decide,  as  the  judgment 
must  be  reversed  for  the  error  ot  law  committed  by  the  Court  of  Civil 
Appeals  in  holding  that  he  could  be  protected  as  an  innocent  purchaser 
without  proof  that  he  bought  without  notice. 

We  are  also  of  the  opinion  that  the  deed  from  Pace  to  Eastham  on 
its  face  shows,  prima  facie  at  least,  that  the  latter  bought  only  such  title 
as  his  grantor  had.  Harrison  v.  Boring,  44  Texas,  262,  263.  No  proof 
was  offered  of  the  circumstances  attending  it  and  as  to  the  adequacy  of 
consideration  to  give  a  different  character  to  the  transaction.  The  opin- 
ion in  the  case  referred  to  will  suflBciently  direct  another  trial  of  this 
question,  and  it  is  unnecessary  for  us  to  further  discuss  a  subject  which 
would  not  probably  be  made  clearer  by  anything  we  could  say  than  it  has 
already  been  made  by  the  decisions. 

Most  of  the  propositions  of  the  defendants  in  error  proceed  upon  the 
misconception  which  we  have  endeavored  to  point  out,  as  to  the  char- 
acter of  plaintiffs*  title,  and  need  not  be  further  noticed. 

The  contention  that  the  evidence  warranted  the  court  below  in  find* 
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ing  that  Pace  in  fact  paid  Robert  Hunter  for  the  land  the  money  consid- 
eration recited  in  the  deed^  presents  a  question  of  fact  upon  which  the 
Court  of  Civil  Appeals  found  against  tiie  defendants.  There  was  evi- 
dence tending  to  support  the  last  finding,  and  it  is  therefore  binding  on 
this  court,  but  not  upon  the  District  Court  upon  another  triaL  Railway 
V.  Echols,  87  Texas,  345,  346. 

Other  contentions  present  questions  of  fact  not  passed  on  in  the  courts 
below,  and  which  this  court  can  not  resolve. 

For  the  reasons  indicated,  the  judgments  will  be  reversed  and  the 
<!ause  remanded. 

Reversed  and  remanded. 


Obeeb^  Mills  &  Co.  v.  Fsathsbston. 

No.  1120.    Decided  June  26,  1902. 

l.«^rxial  by  Court— Appeal— Motion  for  New  TriaL 

On  trial  before  the  court  without  a  jury,  no  motion  for  new  trial  is 
sary  to  authorize  the  making  up  of  a  statement  of  facts  and  the  determination 
«f  the  appellate  court  thereon  whether,  on  the  most  favorable  view  of  the  facts, 
the  successful  party  was  entitled  to  the  judgment  entered.     (Pp.  660,  661.) 

S.— Same— Question  of  Law. 

The  question  whether  the  facts  demand  an  instruction  to  the  jury  to  find  a 
certain  verdict,  is  one  of  law,  and,  in  a  case  tried  by  the  court  without  a  jury, 
there  is  no  reason  for  a  motion  for  new  trial  thereon,  since  the  court  must  have 
passed  upon  it.     (P.  661.) 

3.— Contract— ^Termination. 

See  correspondence  between  employer  and  employe,  held  to  have  terminated 
such  relations  between  them  and  to  justify  the  appellate  court  in  so  finding, 
reversing  contrary  decision  of  the  trial  court,  and  rendering  judgment.  (Pp. 
«5S,  661.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Second  Dis- 
trict, in  an  appeal  from  Clay  County. 

Capps  <6  Cantey  and  Theodore  Mack,  for  appellants. — In  a  nonjury 
-case  a  motion  for  a  new  trial  is  not  necessary  in  order  to  entitle  appel- 
lant to  a  revision  of  the  judgment.  Bell  County  v.  Alexander,  22  Texas, 
357;  Clark  v.  Pearce,  80  Texas,  151;  Telegraph  Co.  v.  Mitchell,  89 
Texas,  441;  Luther  v.  Telegraph  Co.,  60  S.  W.  Rep.,  1029. 

The  first  decision  touching  the  necessity  of  filing  motions  for  new 
trials  in  appeals  from  cases  tried  before  the  court  without  a  jury  is 
found  in  22  Texas  (Bell  County  v.  Alexander,  357).  In  this  case 
the  question  was  directly  involved  and  it  was  held  as  follows:  ^'A 
jury  having  been  waived  and  the  case  submitted  to  the  court,  a  motion 
ior  a  new  trial  was  not  necessary  to  entitle  the  plaintiff  in  error  to  a 
revision  of  the  judgment.^* 

This  unequivocal  enunciation  made  in  1859  is  likewise  a  construction 
4>t  our  practice  acts,  those  now  in  force  being  identical  with  the  act  in 


Digitized  by  VjOOQ IC 


1902.}  Oreeb^  Mills  &  Co.  v.  Featherston.  655 

force  at  fhe  time  this  decision  was  rendered^  and  consequently  in  the 
numerous  re-enactments  of  our  statutes  relating  to  new  trials  and  ap- 
peals^ it  is  presumed  that  the  Legislature  intended  to  adopt  the  construc- 
tion originally  placed  upon  the  statute.    Hall  v.  White,  94  Texas,  452. 

The  Supreme  Court  of  Texas  has  never  announced  a  different  rule 
in  nonjury  cases.  For  more  than  forty  years  the  practice  of  assigning 
errors  and  reviewing  judgments  upon  appeals  in  cases  tried  by  the  court 
without  a  jury  has  been  observed  by  the  profession,  and  in  no  case  during 
that  period  of  time  has  such  practice  been  questioned  or  criticised  by  the 
Supreme  Court.  Quite  recently,  however,  several  courts  of  civil  appeals 
have  seemingly  announced  a  different  rule.  Wetz  v.  Wetz,  66  S.  W. 
Rep.,  870;  Black  v.  Black,  4  Texas  Ct.  Rep.,  178;  Railway  v.  Gillette, 
4  Texas  Ct.  Rep.,  866. 

Investigation  has  disclosed  that  in  none  of  these  cases  was  the  atten- 
tion of  the  court  called  to  Bell  County  v.  Alexander,  supra. 

In  the  case  of  Luther  v.  Telegraph  Company,  60  Southwestern  Re- 
porter, 1029,  the  principle  announced  in  the  case  of  Bell  County  v. 
Alexander  is  referred  to  in  the  decision  by  Pleasants,  J.,  and  the  rule 
there  laid  down  observed. 

There  are  numerous  records  in  this  court  which  upon  examination 
will  be  found  to  contain  no  motions  for  new  trials,  but  the  court  in 
every  instance  where  the  matter  was  properly  assigned  as  error  consid- 
ered the  suflSciency  of  the  evidence  to  support  or  sustain  the  judgment. 
And  in  no  case,  so  far  as  we  know  or  by  diligent  research  can  find,  was 
the  practice  of  not  filing  motions  for  new  trials  in  nonjury  cases  con- 
demned or  criticised  by  this  court.  And  it  seems  to  us,  since  we  have 
followed  a  time-honored  practice,  your  honors  should  be  impelled  by 
the  wise  and  just  course  adopted  by  the  Supreme  Court  in  Foster  v. 
Smith,  supra,  and  not  disturb  pending  cases,  no  matter  what  future  rule 
may  be  adopted  or  outlined.  Where  complaint  is  urged  that  the  judg- 
ment of  the  court  is  wholly  unjustified  by  the  uncontroverted  evidence, 
it  is  not  necessary  to  file  a  motion  for  a  new  trial  to  review  the  action 
of  the  court,  since  the  action  of  the  court  thus  becomes  purely  a  question 
of  law. 

In  Clark  v.  Pearce,  80  Texas,  151,  and  Telegraph  Company  v. 
Mitchell,  89  Texas,  443,  this  court  clearly  and  immistakably  announced 
that  even  in  jury  trials  it  is  not  necessary  to  direct  attention  of  the 
trial  judge  to  errors  of  law.  For,  having  once  acted,  it  is  not  to  be 
presumed  that  the  judge  will  change  his  ruling;  and  hence  in  order  to 
appeal  from  such  action  that  it  be  made  groimd  for  new  trial.  The  doc- 
trine laid  down  in  Telegraph  Company  v.  Mitchell,  89  Texas,  may  well 
be  applied  to  the  case  at  bar. 

If  it  be  necessary,  in  a  nonjury  case,  to  direct  the  court^s  attention  to 
its  own  errors,  why  is  it  not  necessary  in  jury  cases,  under  rule  67,  to 
direct  the  court^s  attention  to  similar  errors?  Rule  67  was  directly 
involved  in  Telegraph  Company  v.  Mitchell,  supra,  and  was  so  construed 
as  to  authorize  appellant  to  complain  on  appeal,  by  proper  assignment. 
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of  errors  of  law  committed  by  the  trial  court,  and  this  without  having 
first  called  to  the  attention  of  the  trial  judge  the  errors  in  motion  for 
new  trial. 

The  question  submitted 'in  this  case  is  whether  or  not  it  is  necessary 
to  file  a  motion  for  new  trial  in  order  to  complain  of  an  error  of  law 
committed  by  the  trial  court,  the  evidence  being  uncontradicted,  and 
the  assignment  challenging  the  l^al  right  of  the  plaintiff  in  judgment 
to  recover  under  the  undisputed  testimony. 

The  second  question  certified,  predicated  upon  an  afBrmative  answer 
to  the  foregoing  question,  is  whether  or  not  the  facts  stated  in  the. 
conclusions  already  filed,  a  copy  of  which,  together  with  the  briefs  and 
motions,  will  accompany  this  certificate,  warrant  the  judgment  rendered 
by  the  Court  of  Civil  Appeals  ? 

It  seems  to  us  that  the  findings  of  the  court  are  so  conclusive  in  their 
nature  as  to  render  elaborate  argument  upon  this  question  entirely 
imnecessary,  and  we  feel  that  the  legal  conclusions  of  the  Court  of  Civil 
Appeals  predicated  upon  its  findings  of  fact,  the  same  being  wholly 
without  contradiction,  are  so  just  and  proper  that  the  same  can  not  be 
successfully  assailed. 

^  Allen  A  Wanfland,  J.  A.  Templeton,  and  Matlock,  Miller  &  Dycvs, 
for  appellee. — ^Before  it  can  be  claimed  that  there  was  error  in  the  ruling 
of  the  court  below  upon  a  suflSciency  of  evidence  to  support  the  finding 
of  the  jury,  the  action  of  the  court  in  the  matter  should  be  invoked  by  a 
motion  for  a  new  trial,  which  states  specifically  the  ground  for  which  the 
verdict  is  sought  to  be  overruled.  Clark  &  Loftus  v.  Pearce,  80  Texas^ 
151;  Jacobs  v.  Hawkins,  63  Texas,  4;  Cotton  v.  State,  29  Texas,  186; 
Foster  v.  Smith,  1  Texas,  70;  Hart  v.  Ware,  8  Texas,  115. 

Even  though  a  case  has  been  tried  by  the  court,  without  the  interven- 
tion of  a  jury,  a  question  of  fact  can  not  be  reviewed  in  the  appellate 
court  unless  it  has  been  called  to  the  attention  of  the  court  below  in  a 
motion  for  new  trial.  People  v.  Terry,  43  S.  W.  Sep.,  846;  Wetz  v. 
Wetz,  %^  S.  W.  Rep.,  869;  Black  v.  Black,  67  S.  W.  Rep.,  928;  Gilett 
V.  Railway,  68  S.  W.  Rep.,  61;  Rule  69,  84  Texas,  718;Mar8alis  v. 
Crawford,  28  S.  W.  Rep.,  371;  Whitmore  v.  Shiveridc,  3  Nev.,  303; 
James  v.  Goodenough,  7  Nev.,  324;  Conley  v.  Chedic,  7  Nev.,  336; 
Beck  V.  Truckee  Lodge,  2  Pac,  Rep.,  390;  Burbank  v.  Rivers,  16  Pac 
Rep.,  431;  State  v.  Sadler,  23  Pac.  Rep.,  799;  Spiegelberg  v.  Mink,  1 
N.  M.,  308;  Sierra  County  v.  Dona  Ana  County,  21  Pac.  Rep.,  84; 
Lichty  V.  Clark,  10  Neb.,  475;  Miller  v.  Antelope  Co.,  35  Neb.,  237; 
Brown  v.  Ritner,  59  N.  W.  Rep.,  360;  Applegate  v.  McWhinney,  41 
Neb.,  253 ;  Losure  v.  Miller,  63  N.  W.  Rep.,  863 ;  Losure  v.  Thompson, 
63  N.  W.  Rep.,  863;  Hansen  v.  Kinney,  64  N.  W.  Rep.,  710;  Brum 
V.  Dumay,  2  Mo.,  125;  Davis  v.  Scripps,  2  Mo.,  187;  Polk  v.  State,  4 
Mo.,  544;  Hughes  v.  Fitzpatrick,  18  Mo.,  254;  Freeland  v.  Eldridge, 
19  Mo.,  325;  Turner  v.  Turner,  17  Ohio  St.,  452;  Spangler  v.  Brown, 
26  Ohio  St.,  389;  Kepner  v.  Snively,  19  Ohio,  296;  Choteau  v.  Raitt, 
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20  Ohio,  132 ;  Hutchinson  v.  Eaton,  9  Wis.,  227 ;  Woodward  v.  Howard, 
10  Wis.,  454;  Davis  v.  Judd,  11  Wis.,  11;  Putnam  v.  Putnam,  14  Pac. 
Rep.,  357 ;  Camp  v.  Gullet,  7  Ark.,  529 ;  Campbell  v.  Thurston,  6  Ark., 
442;  Johnson  v.  Reed,  8  Ark.,  204;  Sandefur  v.  Mattingley,  16  Ark., 
237;  Strayhom  v.  Giles,  22  Ark.,  521;  Mitchell  v.  State  Bank,  13  Ark., 
358;  Cottrell  v.  Oliver,  22  Ark.,  546;  Taylor  v.  Van  Meter,  53  Ark., 
204;  Smith  v.  Hollis,  46  Ark.,  17;  Griswold  v.  Sharpe,  2  Cal.,  24; 
Hoppe  V.  Robb,  1  Cal..  373 ;  Perry  v.  Cochran,  1  Cal.,  180 ;  Brown  v. 
Graves,  2  Cal.,  120;  Rhine  v.  Bogardus,  13  Cal.,  73;  Allen  v.  Pennon, 
27  Cal.,  69 ;  Galiardo  v.  Hoberlin,  18  Cal.,  395 ;  People  v,  Banvard,  27 
Cal.,  475;  James  v.  Williams,  31  Cal.,  211;  Rice  v.  Inskeep,  34  Cal., 
226 ;  Steen  v.  Hendy,  38  Pac.  Rep.,  718 ;  Gay  v.  Moss,  34  Cal.,  126 ;  Pio 
Pico  V.  Cuyas,  47  Cal.,  178 ;  Thompson  v.  White,  76  Cal.,  381 ;  Toulouse 
V.  Burkett,  10  Pac.  Rep.,  28;  Hayne's  New  Trials,  sec.  96,  p.  270; 
Stumpf  V.  Praley,  7  Ind.,  679 ;  Everson  v.  Webster,  3  S.  D.,  382 ;  Gade 
V.  Collins,  66  K  W.  Rep.,  466;  Siebel  v.  Bath,  40  Pac.  Rep.,  756;  Rail- 
way V.  Ball,  61  S.  W.  Rep.,  327;  Albright  v.  Peters,  78  K  W.  Rep.,  1063. 

A  surety  is  only  required  to  pay  the  debt  of  his  principal  in  case  the 
principal  fails  to  pay  and  the  creditor  is  unable  to  realize  his  debt  out  of 
the  chattel  mortgage  security,  if  he  has  such  security.  The  surety  can 
only  be  required  to  pay  the  balance  after  the  chattel  mortgages  are  ex- 
hausted. Rev.  Stats.  1895,  arts.  3813,  3814,  2341 ;  Montrose  v.  Bank, 
23  S.  W.  Rep.,  709 ;  Brandt  on  Surety,  and  Guar.,  sec.  80,  p.  109. 

As  between  Peatherston  and  Greer,  Mills  &  Co.,  Peatherston  was  only 
a  surety  for  the  borrowers  from  Greer,  Mills  &  Co.  Burke  v.  Cruger,  8 
Texas,  66 ;  Babcock  v.  Bank,  1  White  &  W.  C.  C,  sec.  819. 

By  virtue  of  the  relation  of  surety  alone,  the  surety  is  imder  no 
obligations,  either  moral  or  legal,  to  work  for  the  creditor,  or  to  collect 
from  his  principals  for  the  benefit  of  his  creditor.     Same  authorities. 

Where  one  party  receives  the  benefits  of  the  services  of  another,  the 
law  implies  a  promise  that  he  should  pay  for  them.  Landa  v.  Shook, 
87  Texas,  611 ;  Taylor  v.  Deseve,  81  Texas,  251 ;  Mudgett  v.  Texas,  etc., 
Mfg.  Co.,  61  S.  W.  Rep.,  149 ;  City  of  Sherman  v.  Connor,  29  S.  W.  Rep., 
1053. 

BROWN,  Associate  Justice. — ^The  Court  of  Civil  Appeals  of  the 
Second  Supreme  Judicial  District  has  certified  to  this  court  the  follow- 
ing statement  and  question : 

**This  appeal  is  from  a  judgment  allowing  appellee  $1000  as  com- 
pensation for  services  rendered  appellants  from  Jtdy  7  to  December  21, 
1899,  and  $50.65  as  incidental  expenses  incurred  for  the  benefit  of  ap- 
pellants. 

"Appellee,  residing  at  Henrietta,  Texas,  undertook  to  represent  ap- 
pellant, live  stock  commission  merchants,  doing  business  at  Chicago 
and  other  cities,  as  soliciting  agent  in  Texas  for  the  year  1899,  as  he  had 
done  during  preceding  years,  at  a  salary  of  $2500,  payable  monthly,  and 
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8ucb  reasonable  expenses  as  appellants  had  been  in  the  habit  of  allowing 
him.  The  business  or  employment  so  undertaken  was  such  as  soliciting 
agents  for  live  stock  commission  companies  usually  do  or  perform,  and 
required  appellee  to  solicit  shipments  of  cattle,  and  to  make  and 
solicit  loans  for  appellants.  In  making  loans  the  appellee  was  re- 
quired to  become  responsible  equally  with  the  borrower  and  to 
add  his  own  name  to  the  notes,  which  were  usually  secured  by  mort- 
gages on  cattle,  in  which  he  was  made  trustee,  and  which  were  made 
payable  to  appellants,  and  by  them  assigned  in  the  course  of  their  busi- 
ness to  others.  Included  in  the  duty  of  soliciting  shipments  of  cattle 
was  that  of  making  commission  contracts  and  collecting  the  usual  com- 
mission of  50  cents  a  head  when  the  cattle  were  not  shipped  to  appel- 
lants ill  accordance  with  these  contracts ;  but  the  business  was  principally 
a  money-lending  business.  The  commission  year  began  with  February, 
and  loans  were  made  or  renewed  in  the  spring  and  fall  on  from  six  to 
eight  months  time.  It  was  the  duty,  as  well  as  to  the  interest,  of  ap- 
pellee to  look  after  these  loans,  covering,  as  they  did,  movable  securi^, 
in  order  to  protect  the  holders  and  indorsers  of  the  notes  and  himself 
as  comaker  and  guarantor.  Appellee  received  his  salary  in  monthly  pay- 
ments up  to  July  7,  1899,  when  his  employment  ceased,  as  will  be  seen, 
we  think,  from  the  following  correspondence: 

"'Henrietta,  Texas,  July  3,  1899. 
^'  'J.  E.  Greer,  Esq.,  Union  Stock  Yards,  Chicago,  111. : 

**  T)ear  Sir. — ^I  do  not  want  to  loan  any  more  commission  money.  I 
have  several  reasons  for  my  not  wanting  to  do  so.  One  is  on  account  of 
the  state  of  my  health.  I  am  not  ^ble  to  look  after  such  matters  as  care- 
fully as  I  would  want  to.  Another  is,  the  risk  is  too  great  for  me  to  take 
where  I  have  to  indorse  all  paper.  I  thought  best  to  write  you  this  at 
once.  So  if  you  had  another  application  for  money  in  this  territory 
you  could  have  some  one  else  to  look  after  it.  My  health  is  some  better 
since  I  had  the  operation  performed  in  New  York,  but  am  not  well  by 
any  means.  Am  working  all  the  time,  but  am  very  weak.  Respectfully 
yours, 

"'W.  H.  Pbathbrston.' 

"  TJnion  Stock  Yards,  Chicago,  July  7,  1899. 
^'"Vf.  H.  Peatherston,  Henrietta,  Texas: 

"  *Dear  Sir. — In  reply  to  your  letter  of  July  3,  would  say  we  are  sorry 
to  lose  you  from  our  force  of  solicitors,  but,  of  course,  if  you  can  not  see 
your  way  clear  in  the  future  to  sign  paper  on  loans  that  you  make  for 
us,  and  your  health  is  not  good  enough  to  look  after  the  business,  we 
can  not  blame  you  for  wishing  to  quit.  Hereafter  you  will  kindly 
refer  applicants  to  George  Beggs,  at  Fort  Worth.  We  will  try  and  take 
care  of  them  when  it  is  desirable.     Yours  truly, 

"'Greer,  Mills  &  Co.' 
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"July  8,  1899,  and  before  he  had  received  the  letter  of  July  7th,  ap- 
pellee wrote  appellants  as  follows:  TJnder  the  present  condition  of 
affairs,  I  do  not  think  it  is  right  that  I  should  remain  in  your  employ 
any  longer.  In  the  past  I  have  been  loyal  to  Greer,  Mills  &  Co.,  but 
since  showing  the  disposition  you  have,  to  treat  me,  as  I  think,  in  a 
very  unfair  way,  it  would  be  impossible  for  me  to  be  as  loyal  towards 
you  as  I  think  I  should  be  for  a  firm  that  I  am  working  for,  and  feel 
that  it  would  be  dishonest  in  me  to  continue  longer,  but  as  there  is  con- 
siderable paper  out  that  I  am  responsible  for,  it  will  be  quite  a  while 
before  it  all  matures,  and  I  will  have  to  look  after  the  collection  of  the 
same,  as  well  as  being  responsible,  and,  of  course,  will  not  want  to  do 
this  without  compensation ;  neither  would  I  agree  for  anyone  else  to  take 
charge  of  this  paper  and  I  continue  to  be  responsible  for  the  payment. 
I  would  suggest  this :  That  you  investigate  all  the  paper  that  I  have  out, 
and  if  you  find  it  safe,  release  me  from  any  further  responsibility.' 

"Again,  on  September  8,  1899,  he  wrote  them  as  follows :  TRef erring 
to  my  letter  to  you  of  date  July  8, 1899, 1  have  to  say  that  you  have  never 
informed  me  as  to  whether  I  would  still  be  held  on  the  paper  referred 
to  in  said  letter.  Of  course,  if  you  expect  to  hold  me  responsible  for 
the  payment  of  said  paper,  I  will  have  to  be  paid  for  my  time  in  col- 
lecting it,  which  will  amount  to  what  my  salary  was.  Please  notify  me 
by  return  mail  whether  you  have  released  me  on  paper  indorsed  by  me 
and  held  or  negotiated  by  you.  If  you  decline  to  do  so  I  will  consider 
that  you  owe  me  salary  at  the  rate  of  $2500  per  year,  up  to  the  time  of 
maturity  of  all  said  paper.*  To  this  appellants  replied  by  letter  of 
September  14,  1899,  as  follows :  Tleplying  to  your  letter  of  September 
8th,  if  you  will  look  at  telegram  sent  you  July  26th,  you  will  find  our  de- 
cision which  answers  the  commimication  which  you  say  has  not  been 
answered.  The  paper  you  mention  has  been  sold,  and,  of  course,  all 
makers  on  the  notes  are  liable  to  the  holders  of  the  same.  We  ac- 
cepted your  resignation  July  7th,  and  from  that  time  you  have  not 
been  in  our  employ.  As  you  are  one  of  the  makers  on  this  paper,  it  will 
be  expected  you  will  see  that  it  is  paid  promptly  at  maturi^.'  In  their 
letter  of  September  5,  1899,  correcting  the  error  of  their  bookkeeper  in 
crediting  appellee  with  full  month's  wages  for  July,  appellants  stated 
that  he  had  ceased  working  for  them  on  the  7th  of  July.  Other  letters 
and  telegrams  passed  between  the  parties,  but  we  find  nothing  in  them  to 
change  the  status  fixed  by  what  is  above  quoted. 

"The  notes  taken  and  guaranteed  by  appellee,  and  assigned  by  appel- 
lants, amounted,  on  July  7,  1899,  to  $100,000  or  over,  and  as  they  ma- 
tured appellants  repeatedly  urged  upon  appellee  the  payment  thereof, 
and  he  continued  to  look  after  the  same  till  the  last  note  was  paid,  De- 
cember 21,  1899.  He  also  released  the  mortgages  given  to  secure  the 
notes  and  caused  to  be  collected  on  the  commission  contracts  made  in 
connection  with  the  loans,  but  which  he  did  not  guarantee,  as  much  as 
thirty-seven  or  thirty-eight  hundred  dollars,  after  July  7,  1899 ;  that  is, 
when  the  loans  he  was  looking  after  were  paid,  the  incidental  commis- 
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sions  in  most  instances  were  also  paid.  None  of  the  loans  were  in  fact 
collected  by  him,  and  only  a  portion  of  his  time  was  given  to  looking 
after  them. 

'The  case  was  tried  before  the  judge  without  a  jury,  and  judgment 
entered  for  appellee  for  $1000.  No  motion  for  new  trial  was  made. 
The  Couri;  of  Civil  Appeals  reversed  the  judgment  of  the  District  Couri; 
and  entered  judgment  that  appellee  take  nothing  by  his  suit,  and  that  the 
appellant  go  hence  without  day. 

'The  appellee  filed  this  motion:  'Wherefore  appellee  moves  this 
court  to  certify  to  the  Supreme  Court  of  Texas  the  question  as  to  whether 
this  court  was  authorized,  under  the  law  and  practice  in  the  State  of 
Texas,  to  reverse  the  judgment  of  the  court  below  and  here  render  judg- 
ment for  appellants  upon  a  review  of  the  facts  upon  which  the  judg- 
ment of  the  court  below  was  based,  in  the  absence  of  a  motion  for  a  new 
trial  made  and  filed  in  the  court  below,  and,  as  in  duty  bound,  will  ever 
pray.' 

"The  court  entered  the  following  order:  This  day  came  on  to  be 
heard  the  motion  by  appellee  to  certify  this  cause  to  the  Supreme  Court, 
which,  having  been  heard  and  considered  by  the  court,  is  granted ;  the 
question  certified  being:  "Whether  or  not  where,  as  in  this  instance, 
the  case  is  tried  before  the  court  without  a  jury  and  no  motion  for  new 
trial  is  made,  this  court  is  authorized  to  sustain  assignments  of  error 
complaining  of  the  judgment  as  being  contrary  to  and  'wholly  unjustified 
and  unsupported  by  the  evidence,'  and  stating  what  the  evidence  'in- 
disputably and  uncontrovertibly'  showed;**  and  in  the  event  of  aflBrma- 
tive  answer  to  this  question,  we  further  certify  the  question,  whether  or 
not  the  facts  stated  in  the  conclusions  already  filed,  a  copy  of  which,  to- 
gether with  the  briefs  and  motions,  will  accompany  this  certificate,  war- 
ranted the  judgment  rendered  by  this  court.*' 

Trial  of  causes  before  the  court  without  a  jury  is  provided  for  by  the 
following  article  of  the  Eevised  Statutes: 

"Art.  1292.  The  rules  hereinafter  prescribed  for  the  trial  of  causes 
before  the  jury  shall  govern  in  trials  by  the  court  so  far  as  may  be  ap- 
plicable.** 

"Art.  1333.  ♦  ♦  ♦  Upon  a  trial  by  the  court  the  judge  shall,  at 
the  request  of  either  of  the  parties,  also  state  in  writing  the  conclusions 
of  fact  found  by  him  separately  from  the  conclusions  of  law,  which  con- 
clusions of  fact  and  law  shall  be  filed  with  the  clerk,  and  shall  constitute 
a  part  of  the  record;  and  in  all  cases  where  ♦  ♦  ♦  the  conclusions 
of  fact  found  by  the  judge  are  separately  stated,  the  court  shall,  unless 
the  same  be  set  aside,  render  judgment  thereon,  and  it  shall  be  suflBcient 
for  the  party  excepting  to  the  conclusions  of  law  or  judgment  of  the 
court  to  cause  it  to  be  noted  on  the  record  in  the  judgment  entry  that  he 
excepts  thereto,  and  such  party  may  thereupon  take  his  appeal  or  writ  of 
error  without  a  statement  of  facts  or  further  exceptions  in  the  transcript; 
but  the  transcript  shall  in  puch  case  contain  ♦  ♦  ♦  the  conclusions 
of  fact  and  law.**     ♦     ♦     ♦ 
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''Art.  1379.  After  the  trial  of  any  cause,  either  party  may  make  out  a 
written  statement  of  the  facts  given  in  evidence  on  the  trial  and  submit 
the  same  to  the  opposite  pariy,  or  his  attorney,  for  inspection.  If  the 
pariies,  or  their  attorneys,  agree  upon  such  statement  of  facts,  they  shall 
«ign  the  same,  and  it  shall  then  be  submitted  to  the  judge,  who  shall,  if 
he  find  it  correct,  approve  and  sign  it,  and  the  same  shall  be  filed  with  the 
clerk.^' 

No  motion  for  a  new  trial  is  necessary  to  authorize  the  attorneys  and 
ihe  court  to  make  up  and  sign  a  statement  of  the  facts  upon  which  the 
judgment  is  based,  and  when  the  facts  are  thus  stated  the  record  is  suffi- 
ciently complete  to  enable  the  appellate  courts  to  decide  whether,  under 
the  most  favorable  view  of  the  facts,  the  successful  party  was  entitled  to 
the  judgment  entered. 

The  question  propounded  to  us  may  be  expressed  thus:  'TJpon  this 
statement  of  facts,  should  the  court  have  instructed  the  jury  to  find  a 
verdict  for  the  defendant?"  This  presents  a  question  of  law,  and  there 
<x)uld  not  possibly  be  any  reason  to  make  a  motion  for  a  new  trial,  be- 
<!ause  the  court  must  have  passed  upon  every  phase  of  the  evidence  that 
could  arise.  Bell  County  v.  Alexander,  22  Texas,  350.  In  that  case  the 
issue  was  presented  upon  the  construction  of  a  will — ^purely  a  question  of 
law.  It  was  objected  in  the  Supreme  Court  that  no  motion  for  a  new 
trial  had  been  made  in  the  District  Court,  the  case  having  been  tried  be- 
fore the  court  without  a  jury.  The  court  said :  ''There  is  nothing  in  the 
objection  that  no  motion  for  a  new  trial  appears  to  have  been  filed,  a 
jury  having  been  waived  and  the  case  submitted  to  the  court,  a  motion 
for  a  new  trial  was  not  necessary  to  entitle  the  plaintiflf  in  error  to  a 
revision  of  the  judgment." 

Tl^e  facts  found  sustain  the  judgment  of  the  Court  of  Civil  Appeals. 
The  opinion  of  that  court  renders  it  unnecessary  for  us  to  discuss  the 
•evidence. 


C.  P.  Albxandeb  v.  J.  A.  Lovitt  bt  al. 

No.  1130.    Decided  June  26,  1902. 

L^^BiiaiiieM  Homettead— Abandonment. 

The  proprietor  of  a  lumber  business  sold  his  stock  and  leased  his  promises 
to  the  purchasers  for  three  years,  during  which,  or  five  years  if  they  kept  the 
premises  so  long,  he  agreed  not  to  re-engage  in  the  business;  but  he  kept  a 
safe,  with  some  books  and  papers,  occasionally  consulted,  in  the  office,  by 
consent  of  the  lessees,  being  engaged,  meanwhile,  in  winding  up  his  former 
business  and  traveling  as  salesman  on  commission  for  wholesale  lumber  dealers. 
Held,  that  he  had  abandoned  the  property  as  his  business  homestead.  (Pp.  662- 
^(64.) 

S.— Same — ^Intention. 

The  mere  intention  to  resume  the  business  in  the  future  could  not  continue 
the  exemption  of  a  former  business  homestead,  no  longer  used  as  such,  and 
definitely  abandoned  as  a  place  of  business  by  agreement  not  to  resume  it 
•during  three  or  more  years.     (Pp.  663,  664.) 
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Sd-^-Same— Caaet  DUtingiiialied. 

This  case  distinguished^  as  an  abandonment  of  the  business  homestead*, 
from  that  of  mere  suspension  of  business  for  a  reasonable  time,  in  order  to 
change  to  another  or  arrange  for  a  resumption  of  the  first,  as  in  Bowman  v. 
Watson,  66  Texas,  296;  Gassaway  v.  White,  70  Texas,  475;  Hargadine  v.  Whit- 
field, 71  Texas,  482;  Malone  y.  Komrumpf,  84  Texas,  454. 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  upon  writ 
of  error  from  Bell  County. 

Alexander  obtained  writ  of  error  upon  the  affirmance  of  a  judgment 
for  defendants  in  his  suit  against  Lovitt  and  others. 

A.  J.  Harris,  for  plaintiff  in  error. — ^The  verdict  of  the  jury  is  con- 
trary to  and  is  not  supported  by  tiie  evidence,  the  evidence  showing  that 
Lovitt  sold  out  his  business,  quit  business,  leased  out  his  former  place  of 
business  by  a  leasing  that  was  not  temporary,  that  he  engaged  in  other 
business  elsewhere  on  a  remunerative  salary,  and  the  property  in  con- 
troversy ceased  to  be  exempt.  Shryock  v.  Latimer,  57  Texas,  676;. 
Wynne  v.  Hudson,  66  Texas,  1;  Hargadene  v.  Whitfield,  71  Texas,  489; 
Pfeiffer  v.  McNatt,  74  Texas,  640. 

Oeo.  W.  Tyler,  for  defendant  in  error. — ^The  selling  out  of  his  lumber 
business  and  the  leasing  of  the  lot  on  which  said  busines  had  been  car- 
ried on  did  not  prima  facie  operate  as  an  abandonment  of  Lovitfs  home- 
stead right  in  said  lot,  and  the  charge  to  that  effect  requested  by  plaintiff" 
is  upon  the  weight  of  the  evidence  and  in  violation  of  the  constitutional 
and  statutory  right  of  Lovitt  to  temporarily  lease  the  lot  without  losing 
his  homestead  rights  therein.  Const.,  art.  16,  sec.  51 ;  Rev.  Stats.  (1895),. 
art.  2396 ;  Malone  v.  Komrumpf,  84  Texas,  460 ;  Harbison  v.  Tennison,. 
38  S.  W.  Rep.,  232. 

WILLIAMS,  Associate  Justice. — Plaintiff  in  error,  on  the  28th 
day  of  February,  1898,  caused  a  writ  of  attachment  against  defendant  in 
error  to  be  levied  on  a  house  and  lot  in  Temple.  Defendant  in  error,, 
in  the  litigation  that  followed,  sought  to  have  the  property  freed  from 
the  attachment  on  the  ground  that  on  the  date  of  the  levy  it  was  his 
business  homestead.  The  facts  developed,  so  far  as  it  is  necessary  to  state 
them,  are,  that  Lovitt,  prior  to  the  early  part  of  1897,  had  been  a  retail 
lumber  dealer,  using  the  property  in  question  as  his  place  of  business. 
At  that  time,  because  of  some  losses  he  had  sustained,  he  sold  out  the 
business  to  Caruthers  &  Campbell,  conveying  to  them  his  stock  and  good 
will.  At  the  same  time  he  leased  to  them  the  entire  premises,  including^ 
all  his  office  fixtures,  for  the  term  of  three  years,  or,  at  their  option,  for 
five  years.  By  the  contract  he  agreed  that  for  the  term  of  three  years, 
or  for  five  years  in  case  the  lessees  should  keep  the  property  for  the  latter 
period,  he  would  not  engage  in  the  sale  of  lumber  and  other  specified 
articles  or  material  commonly  bought  and  sold  by  lumber  dealers;  re- 
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serving,  however,  the  right  to  sell  such  lumber  and  material  to  lumber 
dealers  at  wholesale  only,  but  agreeing  not  to  keep  any  of  such  material 
for  sale  or  trade  in  Temple,  except  in  accordance  with  the  exception^ 

He  retained  a  safe  which  he  had  used  in  his  business,  but  removed 
it  to  and  kept  it  in  an  office  belonging  to  other  persons,  for  about  three 
months.  All  of  the  property  sold  and  leased  was  delivered  to  Caruthers 
&  Campbell.  Lovitt  then  commenced  to  wind  up  his  business  affairs  by 
collecting  debts  due  him,  taking  notes,  etc.,  and  paying  claims  against, 
him.  He  kept  his  books  of  accounts,  policies  of  insurance  and  papers  jn 
the  safe,  which,  after  about  three  months,  by  permission  of  the  lessees, 
he  again  placed  in  the  room  which  had  constituted  his  office,  stating 
to  them  that  the  place  was  his  business  homestead,  and  that  he  wanted 
to  keep  the  safe  there  *^to  strengthen  his  business  homestead.*'  He  kept 
in  his  pocket  a  small  book  containing  a  list  of  his  debtors,  with  the 
amounts  owed  by  each,  and  transacted  the  business  stated  principally  on 
the  streets,  but  went  from  time  to  time  to  the  safe  to  get  or  deposit  a 
paper,  or  consult  his  books.  He  had  no  control  over  any  part  of  the 
building,  and  no  key  to  it,  but  entered,  when  he  did  so,  by  permission  of 
the  lessees.    This  was  the  situation  when  the  levy  was  made. 

Within  a  few  months  after  the  levy,  Lovitt  entered  the  service  of  a 
lumber  dealer  at  Beaumont,  as  traveling  agent,  which  lasted  until  De* 
cember,  1898,  when  he  took  charge  of  a  lumber  yard  at  Yoakum.  He 
remained  there  until  March,  1900,  since  which  time  he  has  sold  liimber 
on  commission  for  different  persons,  partly  in  Temple  and  partly  else- 
where. At  the  end  of  the  three  years  lease,  the  lessees  surrendered  the 
property  to  Lovitt,  and  he  has  kept  his  papers  and  conducted  his  corre- 
spondence in  the  office. 

In  his  testimony,  Lovitt  doe^  not  claim  that  between  the  time  of  the 
sale  and  lease  to  Caruthers  &  Campbell  and  the  levy,  he  was  carrying- 
on  any  business  upon  the  property  in  controversy.  The  claim  made 
by  him  and  sustained  in  the  District  Court  and  Court  of  Civil  Appeals 
is  that  the  exemption  was  saved  by  his  intention,  existing  continuously 
from  the  time  of  the  sale  and  lease  to  the  present,  to  resume  his  business 
as  l\imber  dealer  on  the  property,  when  he  should  be  able  to  do  so,  and 
after  the  expiration  of  the  lease. 

The  case  of  Houston  v.  Newsome,  82  Texas,  77,  78,  80,  is  authority  for 
the  proposition  that  the  keeping  of  the  safe  in  the  building,  and  the 
other  facts  stated  in  connection  with  it  did  not  themselves  make  the 
property  the  place  of  business. 

In  view  of  the  definite  suspension  of  the  business  in  which  Lovitt 
had  been  engaged,  and  the  execution  of  a  contract  which  made  it  impos* 
sible  for  him  to  resume  it  upon  these  premises  within  any  reasonable 
time,  his  intention  to  resume  at  some  indefinite  time  in  the  future  can 
not  be  held  to  continue  the  exemption. 

There  was  a  definite  cessation  both  of  the  business  and  of  the  use  of 
the  property,  by  a  transaction  which  put  it  out  of  Lovitf  s  power  to  re- 
sume for  three  years  at  least,  and  in  the  power  of  the  lessees  tcx  prevent 
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such  resumption  for  five  years.  The  mere  intention  to  again  engage  in 
the  business  could  not  supply  the  place  of  an  existing  business,  and  the 
use  of  the  property  in  its  exercise,  both  of  which  were  essential  to  tiie 
•exemption.  Shryock  v.  Latimer,  57  Texas,  674 ;  Pfeiffer  v.  McNatt,  74 
Texas,  640 ;  Wynne  v.  Hudson,  6(y  Texas,  1 ;  Harle  v.  Richards^  78  Texas, 
80;  Dimcan  v.  Alexander,  83  Texas,  446. 

This  was  not  merely  such  a  suspension  of  the  business  and  of  the  use 
of  the  property  for  a  reasonable  time,  in  order  to  change  from  one  busi- 
n€|^8  to  another  or  arrange  for  a  resumption,  as  this  court  has  held  is  con- 
sistent with  the  continuance  of  the  exemption  where  the  intention  to 
resume  exists.  Bowman  v.  Watson,  66  Texas,  296 ;  Gassoway  v.  White, 
70  Texas,  476;  Hargadene  v.  Whitfield,  71  Texas,  482;  Malone  v.  Kom- 
rumpf,  84  Texas,  454. 

Nor  was  the  renting  merely  temporary,  in  the  sense  of  the  Constitu- 
tion. It  and  the  sale  completely  displaced  the  existing  business  and  use 
of  the  house,  and  precluded  a  resumption  within  reasonable  time. 

The  decision  in  the  case  of  Shryock  v.  Latimer  has  never  been  over- 
ruled>  nor  the  principles  there  stated  modified,  and  it  controls  this  c^se. 

The  facts,  taken  at  their  strongest  in  favor  of  the  defendant  in  error, 
conclusively  defeat  the  exemption  claimed.  The  judgment  will  therefore 
be  reversed  and  judgment  will  be  here  rendered  for  plaintiff  in  error. 

Reversed  and  rendered. 


W.  C.  LOQAN  V.  J.  W.  CURBY  AND  B.  P.  ARNOLD. 

No.  1092.    Decided  June  27,  1902. 

l««^Piirc]iawT  of  Sdiool  Land— Occupancy— Certificate  of  Commisaioner— Adrene 
Claimant. 
The  title  of  one  taking  hj  asaignment  the  rights  of  an  applicant  to  purdiase 
school  land  as  an  actual  settler,  can  not  be  assailed  by  an  adverse  applicant  on 
the  ground  that  the  assignor  was  not  such  actual  settler,  after,  having  substi- 
tuted his  own  obligation  for  that  of  his  vendor,  he  makes  proof  of  their  united 
occupancy  of  the  land  for  three  years,  and  receives  a  certificate  of  tibat  fact 
from  the  CommlBsioner,  under  article  4218J  of  the  Revised  Statutes.  (Pp.  666- 
«70.) 

It— Same — Statute  Construed. 

The  duties  of  the  Commissioner  of  the  General  Land  Office  in  passing  on 
affidavits  of  three  years'  residence  on  school  land  by  a  purchaser  and  issuing 
certificate  of  the  fact  (Revised  Statutes,  article  4218j)  are  not  merely  clerical; 
he  is  invested  with  discretion  in  determining  the  facts,  and  his  certificate  is 
•conclusive  of  the  rights  of  the  settler  as  against  a  subsequent  adverse  applicant 
to  purchase.     (Pp.  667-669.) 

8.«Same— Purchaie  in  Collusion. 

The  title  of  an  applicant  for  the  purchase  of  school  land,  to  whom  the  right 
has  been  awarded  by  the  GommiBsioner,  can  not  be  attacked  by  a  subsequent 
applicant  to  purchase  it  on  the  ground  that  the  application  of  the  first 
purchaser  was  made  in  collusion  with  another  person.     (Pp.  670,  671.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Second  District^  in  an 
appeal  from  Nolan  County. 
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Curry  and  Arnold  sued  and  obtained  judgment  against  Logan,  who 
appealed,  and  on  its  affirmance  obtained  writ  of  error. 

Beall  &  Beall,  Capps  <6  Cantey,  and  Theodore  Mack,  for  plaintiff  in 
■error. — Did  Logan,  an  actual  settler  on  section  38,  having  filed  his  proper 
application,  obligation,  and  affidavit  in  the  (General  Land  Office,  and 
having  on  May  10,  1899,  tendered  his  first  payment  to  the  State  Treas- 
urer, acquire  title  to  the  land,  even  though  the  trial  court  found  that  he 
was  acting  in  collusion  with  another,  which  finding  was  ratified  by  the 
appellate  court  ?  We  insist  that  the  only  essential  by  the  law  itself  to  the 
right  of  purchase  is  actual  settlement.  Weatherford  v.  McFadden,  51  S. 
W.  Rep.,  548.  That  one  who  is  such  actual  settler,  and  thereafter  com- 
plies with  the  statutory  conditions,  such  as  making  affidavit,  application, 
and  executing  obligation  and  tendering  cash  payment,  must  be  held  to 
lave  good  title.  Rev.  Stats.,  arts.  4218c,  4218f,  4218j ;  Coates  v.  Bush, 
56  S.  W.  Rep.,  617 ;  Willoughby  v.  Townsend,  93  Texas,  80 ;  Metzler  v. 
Johnson,  1  Texas  Civ.  App.,  137 ;  Hitson  v.  Glasscock,  2  Texas  Civ.  App., 
617 ;  Eastin  v.  Ferguson,  4  Texas  Civ.  App.,  643 ;  Nobles  v.  Cattle  Co., 
69  Texas,  434;  Ramsey  v.  Medlin,  55  Texas,  248;  Snyder  v.  Nunn,  66 
Texas,  260;  Martin  y.  McCarthy,  10  S.  W.  Rep.,  221;  Schwartz  v.  Mc- 
Call,  57  S.  W.  Rep.,  31;  Gray  v.  Thompson,  5  Texas  Civ.  App.,  32; 
Chancey  v.  State,  84  Texas,  529;  Bacon  v.  State,  2  Texas  Civ.  App.,  692 ; 
Smith  V.  Walton,  82  Texas,  547;  State  v.  Snyder,  66  Texas,  687;  Taylor 
V.  Heirs  of  Lewelyn,  79  Texas,  96 ;  Rogers  v.  Cattle  Co.,  90  Texas,  561 ; 
Perez 'v.  Canales,  7  S.  W.  Rep.,  507;  Jumbo  Cattle  Co.  v.  Bacon,  79 
Texas,  5. 

The  certificate  of  occupancy  issued  by  the  Commissioner  in  March, 
1900,  could  not  be  collaterally  assailed.  If,  as  we  contend,  Logan  as  an 
actual  settler  applied  for  the  land  in  May,  1899,  then  the  action  in 
awarding  him  a  certificate  of  occupancy  was  a  judicial  act,  or  one  at  least 
involving  discretion  on  the  part  of  the  Land  Commissioner  and  binding 
upon  all  persons  save  the  State,  and  particularly  binding  upon  all  persons 
who  applied  to  purchase  after  the  issuance  of  the  certificate.  Pardue  v. 
White,  50  S.  W.  Rep.,  591 ;  De  Court  v.  Sproul,  66  Texas,  368;  Boon  v. 
Hunter,  62  Texas,  587 ;  Martin  v.  Brown,  62  Texas,  467. 

Browning  &  Madden  also  filed  argument,  with  citation  of  authorities, 
for  plaintiflf  in  error. 

A.  H.  £  E.  N,  Kirby,  for  defendant  in  error  Curry. — Proof  of  occu- 
pancy by  affidavits  which  are  false  can  not  validate  a  title  to  school  land 
which  has  never  had  any  validity,  and  a  void  sale  of  school  land,  unless 
validated  by  the  State,  remains  void  and  no  act  of  the  purchaser  can  give 
it  validity.  Gracey  v.  Hendrix,  51  S.  W.  Rep.,  847;  Willoughby  v. 
Townsend,  53  S.  W.  Rep.,  581;  Metzler  v.  Johnson,  1  Texas  Civ. 
App.,  137. 

If  the  State  alone  can  attack  collusive  purchases,  then  the  requirement 
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of  the  affidavit  as  to  noncollnsion  is  a  dead  letter  upon  the  statute  books 
for  all  practical  purposes,  as  well  as  the  requirements  that  the  purchaser 
shall  be  a  settler  on  the  land,  and  the  limitation  as  to  the  quantity  of 
land  which  may  be  bought  by  one  person. 

J.  M.  Wagstaff,  for  defendant  in  error  Arnold. — ^Before  plaintiff  in 
error  Logan  is  entitled  to  purchase  additional  land  to  section  38  he  must: 
be  a  bona  fide  purchaser  of  said  section.  This  is  a  condition  precedent  to 
his  rights  to  purchase  section  50.  The  trial  court  and  the  Court  of  Civil 
Appeals  found  that  Logan  was  not  a  bona  fide  purchaser  of  section  38  7. 
in  fact  the  record  shows,  and  both  courts  find,  that  Logan  purchased  sec- 
tion 38  in  collusion  with  others,  and  for  the  benefit  of  others,  and  while- 
the  purchase  and  title  of  section  38  may  have  been  in  his  name,  it  was  in 
reality  and  in  fact  the  land  of  another.  A  different  question  presents  it- 
self when  plaintiff  in  error  attempts  to  purchase  section  50  to  the  ques- 
tion as  to  whether  or  not  Curry  has  a  right  to  attack  the  title  of  section 
38.  It  is  not  the  policy  or  intent  of  the  law  that  one  not  an  owner  of 
land,  and  one  not  a  bona  fide  purchaser  of  school  land,  should  have  the- 
right  to  purchase  additional  lands.  It  may  be  the  law  that  Curry  can 
not  attack  the  purchase  by  Logan  of  section  38,  but  it  necessarily  follows 
that  if  Logan  purchased  section  38  through  fraud  as  found  by  the  court, 
that  he  had  no  right  to  piux^hase  other  lands  with  section  38  as  his: 
basic  section. 

GAINES,  Chief  Justicb. — The  defendants  in  error  each  brought  & 
separate  suit  against  plaintiff  in  error  for  the  recovery  of  a  separate  sec- 
tion of  school  land— Curry  for  section  38  and  Arnold  for  section  50. 
Presumably  for  the  reason  that  the  two  actions  involved  the  same  issues 
of  law  and  fact,  by  agreement  of  parties  they  were  consolidated  and  tried 
as  one.  The  trial,  which  was  without  a  jury,  resulted  in  a  judgment  for- 
each  of  the  plaintiffs,  which  judgment,  upon  appeal,  was  affirmed  by  the- 
Court  of  Civil  Appeals. 

Prom  the  conclusions  upon  the  evidence,  as  found  by  the  trial  court,, 
and  as  approved  by  the  Court  of  Civil  Appeals,  we  deduce  the  following- 
facts: 

1.  In  January,  1896,  one  H.  C.  Reid  made  application  to  purchase- 
section  38,  and  his  application  was  approved  and  accepted  by  ttie  Com-^ 
missioner  of  the  General  Land  Office.  On  October  13,  1897,  Reid  and 
wife  sold  the  section  to  Logan,  the  defendant  in  the  trial  court;  and 
Logan  substituted  in  the  Land  Office  his  obligations  for  those  of  his. 
vendor.  On  May  9,  1899,  Logan  made  an  original  application  to  pur- 
chase, which  was  rejected  by  the  Commissioner.  On  the  30th  day  of 
March,  1900,  he  made  proof  of  occupancy  by  Reid  and  himself  for  the- 
term  of  three  years,  and  on  the  same  day  the  Commissioner  issued  to  him. 
a  certificate  of  the  fact. 

2.  On  the  5th  day  of  October,  1900,  Curry,  one  of  the  plaintiffs  below, 
being  an  actual  settler  upon  a  half  section  which  was  within  a  radius  of 
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five  miles  of  section  38,  made  application  to  purchase  the  latter.  This 
application  was  rejected  by  the  Commissioner  because  of  the  previous 
sale.    So  much  for  the  case  between  Logan  and  Curry. 

3.  On  the  30th  day  of  March,  1900,  Logan,  claiming  to  be  an  actual 
settler  upon  and  a  purchaser  of  section  38,  made  application  to  purchase, 
as  additional  lands,  section  50,  which  latter  section  lies  within  a  radius 
of  five  miles  of  the  former.  Another  application  of  like  <;haracter  was 
made  by  Logan  on  March  Slst,  and  the  land  was  awarded  to  him  May  24, 
1900.  On  May  25,  1900,  Arnold,  one  of  the  plaintiffs  in  the  trial  court,, 
also  filed  his  application  to  purchase  section  50  as  additional  lands  to  his 
home  section,  and  his  application  was  rejected  because  of  the  sale  to 
Logan.  The  several  applications  of  each  of  the  parties  were  in  due  form 
and  were  accompanied  by  the  affidavits,  tender  of  purchase  money,  and 
the  obligations  required  by  the  statute. 

4.  In  derogation  of  Logan's  title,  it  was  claimed  by  the  plaintiff  in  the 
trial  court  that  Beid  was  not  in  fact  an  actual  settler  upon  section  38,  and 
that  Logan's  applications  to  purchase  that  section  and  section  50  were 
each  made  in  collusion  with  another.  Upon  both  of  these  issues  the  court 
found  in  favor  of  the  plaintiffs;  that  is  to  say,  that  Reid  was  not  an- 
actual  settler,  and  that  Logan's  applications  were  collusive.  On  the 
other  hand,  it  was  contended,  on  the  trial,  in  behalf  of  Logan,  that  neither 
Curry  nor  Arnold  was  an  actual  settler  on  his  home  section:  but  the 
court  also  found  against  Logan  on  these  issues. 

It  is  apparent  from  the  foregoing  statement  that  Logan  has  the  better 
title  to  each  of  the  sections  of  land  in  controversy,  unless  the  fact  that 
Reid  was  not  an  actual  settler,  or  that  Logan,  in  appl3ring  to  purchase, 
acted  in  collusion  with  another  party,  defeats  his  right. 

As  to  the  first  question,  we  are  of  the  opinion  that  the  fact  that  Reid 
was  not  an  actual  settler  does  not,  under  the  facts  of  this  case,  affect  in 
any  manner  Logan's  title.  Under  the  statute  in  force  at  the  time  Reid 
made  his  application  to  purchase,  and  at  the  time  he  made  his  proof  of 
occupancy,  it  is  provided  that:  "When  any  portion  of  said  land  has. 
been  classified  to  the  satisfaction  of  the  Commissioner  imder  the  pro* 
visions  of  this  chapter,  or  former  laws,  such  lands  shall  be  subject  to  .sale,, 
but  to  actual  settlers  only,"  etc.  Now  it  may  be  that  since  the  statute 
provides  in  very  distinct  terms  that  the  sale  of  the  school  lands  shall 
be  to  actual  settlers  only,  and  since  it  is  made  the  duty  of  the  Com- 
missioner to  accept  an  application  for  the  purchase  of  lands,  when  ac« 
companied  by  the  affidavit  that  the  applicant  is  an  actual  settler,  the  cash 
installment  of  the  purchase  money  and  the  requisite  obligations  for  the 
deferred  payments,  and  that  since  no  express  authority  is  given  him  to 
reject  an  application  which  complies  in  form  with  the  requisites  of  the 
statute,  his  action  in  accepting  the  application  of  one  who  is  not  a  settler 
in  fact,  is  not  conclusive,  and  may  be  attacked  by  anyone  who  may  make 
an  actual  settlement  upon  the  land  and  make  a  lawful  application.  That 
question  is  not  necessarily  involved  in  this  case.  Here,  as  we  have  seen, 
before  Curry  made  application  to  purchase  section  38,  Logan  had  made 
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proof  of  the  three  years  occupancy  by  his  vendor  and  himself,  and  the 
Commissioner  had  issued  him  a  certificate  of  the  fact.  With  reference 
to  that  matter,  article  4218j  of  the  Bevised  Statutes  provides  that  "AU 
sales  shall  be  made  by  the  Commissioner  of  the  General  Land  OflBce,  or 
under  his  direction,  and  he  shall  prescribe  suitable  regulations  whereby 
all  purchasers  Bhall  be  required  to  reside  upon  as  a  home  the  land  pur- 
chased by  them  for  three  consecutive  years  next  succeeding  the  date  of 
their  purchase,  except  when  otherwise  provided.  Such  regulations  shall 
require  the  purchaser  to  reside  upon  the  land  for  three  consecutive  years 
herein  m^itioned,  and  to  make  proper  proof  of  such  residence  and  occu- 
pancy to  the  Commissioner  of  the  General  Land  OflSce  within  two  years 
next  after  the  expiration  of  said  three  years,  by  his  affidavit,  corrobor- 
ated by  the  affidavits  of  three  disinterested  and  credible  persons,  te  be 
certified  by  some  officer  authorized  to  administer  oaths,  and  on  making 
such  proof  the  Commissioner  shall  issue  to  the  purchaser,  his  heirs  and 
assigns,  a  certificate  showing  that  fact,"  ete.  The  questions  are,  what  was 
the  purpose  of  this  provision?  What  authority  did  it  confer  upon  the 
Commissioner?  Was  it  made  his  duty  merely  to  perform  the  functions 
of  a  clerk  by  receiving  and  filing  the  affidavits  prescribed  by  the  statute, 
and  to  issue  a  certificate  of  the  fact  that  they  had  been  filed,  or  was  he 
empowered  to  inquire  into  the  matter  of  occupancy,  and  to  issue  or  refuse 
the  certificate  according  to  his  determination  of  the  question  whether 
the  law  which  required  a  continual  residence  and  occupancy  for  three 
years  had  been  complied  with  or  not?  Article  2436  of  the  Revised  Stat- 
utes makes  it  the  duty  of  the  Commissioner  of  the  General  Land  Office 
*^to  furnish  any  person  who  may  apply  for  the  same  with  the  copy  of  any 
paper,  document  or  record"  in  his  office,  and  also  "to  give  certificates 
*  *  *  certifying  to  any  fact  or  facts  contained  in  the  papers,  docu- 
ments or  records"  of  liis  office,  "to  any  person  applying  for  the  same.** 
This  has  been  tiie  law  ever  since  1848.  Therefore,  if  the  duty  of  the 
Commissioner  is  merely  to  accept  and  file  the  affidavits,  why  should  the 
Legislature  prescribe  in  article  4218j  that  when  the  affidavits  were  filed 
he  should  issue  "a  certificate  showing  the  fact."  This  duty  was  already 
required  of  him  under  the  existing  law.  Again  we  ask  the  question,  if 
the  Commissioner  was  to  have  no  power  to  determine  the  question  of  oc- 
cupancy, what  good  was  the  filing  of  the  affidavits  to  subserve?  It  may 
be  answered  that  the  purpose  was  to  require  evidence  of  the  continued 
residence  of  the  purchaser  for  three  years,  as  a  prerequisite  to  his  paying 
the  balance  of  the  purchase  money  and  taking  out  a  patent  for  the  land, 
should  he  desire  to  do  so.  But  it  is  not  only  as  a  prerequisite  to  the  tak- 
ing out  of  a  patent  that  a  purchaser  is  required  by  the  statute  to  make 
proof  of  occupancy.  Every  purchaser,  as  a  condition  subsequent  to  Us 
title,  must,  within  two  years  after  the  lapse  of  three  years  from  the  time 
of  his  purchase,  or  that  of  his  vendor,  make  such  proof.  He  can  only  ob- 
tain a  patent  by  paying  in  full  the  balance  of  the  purchase  money,  and  at 
the  time  he  is  required  to  make  the  proof  he  has  the  option  of  paying  in 
equal  annual  installments  to  run  for  a  period  at  least  of  thirty-five  years, 
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and  it  may  be  of  thirty-seven  years.  It  would  seem,  therefore,  that  the 
main  purpose  of  the  requirement  was  to  set  at  rest  the  question  of  actual 
settlement,  and  to  establish  the  purchaser's  right  to  the  land,  subject  only 
to  the  condition  that  he  pay  the  impaid  installments  of  purchase  money 
and  interest  thereon,  as  required  by  the  statute. 

Oonceding  that  it  was  the  intention  of  the  Legislature  to  leave  the  title 
of  a  purchaser  open  in  its  inception  to  attack  by  an  adverse  claimant 
upon  the  groimd  that  he  was  not  an  actual  settler  at  the  time  of  his  ap- 
plication to  purchase,  or  had  abandoned  the  land  subsequently  thereto,, 
sound  policy  would  dictate  that  some  limit  should  be  fixed  to  this  period 
of  uncertainly:  and  we  are  of  the  opinion  that  three  years  would  be  a 
reasonable  and  sufficient  time  in  which  to  permit  the  question  to  be  con- 
tested. It  is  unreasonable  to  suppose  that  the  Legislature  intended  that 
the  question  should  never  be  settled.  It  is  true  that  after  the  proof  of 
occupancy  the  purchaser  is  entitled,  upon  payment  of  the  purchase  money 
in  full,  to  receive  a  patent.  But  we  understand  the  law  to  be  that  a 
patent  is  conclusive  only  against  irregularities,  and  that,  as  a  rule,  it  ia 
permissible  to  go  behind  it  and  to  show  that  the  patentee  was  not  one  of 
those  to  whom  the  Commissioner  was  authorized  to  issue  the  grant,  unless 
the  right  has  been  determined  in  the  favor  of  such  person,  by  him  or 
some  other  officer  or  board  invested  with  authority  to  pass  upon  the  ques- 
tion of  occupancy  when  the  final  proof  should  be  made.  Did  -the  Legis- 
lature intend  to  make  a  law  which  would  leave  the  titles  of  the  purchas- 
ers of  its  school  land  in  such  uncertain  condition,  or  was  it  the  purpose 
to  fix  a  time  at  which,  and  provide  a  method  by  which  the  question  of 
actual  settlement  could  be  set  at  rest?  It  is  true  the  language  of  arti- 
cle 4218J,  as  hereinbefore  quoted,  reads  very  much  as  if  it  was  intended 
to  make  it  the  duty  of  the  Commissioner  to  issue  the  certificate  upon  the 
filing  of  the  affidavits  therein  required.  But  such  is  not  the  necessary 
construction.  He  is  doubtless  authorized  to  act  upon  the  affidavits  and 
to  issue  the  certificate.  But  the  affidavit  of  "three  disinterested  and 
credible  persons^'  is  required ;  and  we  are  of  the  opinion,  he  is  authorized 
to  pass  upon  the  question  of  the  interest  and  credibility  of  the  witnesses. 
It  is  not  clear  what  is  meant  by  the  words  "to  be  certified  by  some  officer 
authorized  to  administer  oaths.'^  Does  it  mean  that  the  officer  is  to  cer- 
tify merely  to  the  fact  that  the  affidavits  have  been  made  before  him,  or 
that  the  corroborating  affiants  are  "disinterested  and  credible  persons?" 
Probably  the  latter  is  the  correct  construction.  But,  if  so,  there  are  no 
words  in  the  statute  which,  either  expressly  or  by  the  necessary  impli- 
cation, make  the  certificate  conclusive  of  the  fact.  While,  as  we  have 
said,  the  Commissioner  may  act,  and  in  the  great  majority  of  cases  should 
act,  upon  the  statutory  proof  and  certificates,  we  see  no  good  reason  why, 
if  facts  were  brought  to  his  knowledge  which  should  throw  a  doubt  upon 
the  disinterestedness  or  credibility  of  the  witnesses,  he  should  not  in- 
quire into  the  matter  and  refuse  his  certificate,  if  satisfied  that  the  land 
had  not  been  resided  upon  for  the  period  required  by  the  law.  If  the 
certificate  be  refused,  then  the  title  of  the  purchaser  would  be  open  to 
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attack  by  anyone  who  should  settle  upon  and  make  application  to  ptir- 
chase  the  land;  but  if  issued,  it  would  be  conclusive,  except,  possibly, 
against  the  State.  This  construction  is  consistent  with  the  language  of 
the  statute,  and  since,  in  our  opinion,  the  contrary  construction  would  be 
fraught  with  strife  and  would  conduce  to  endless  litigation,  we  think  it 
ought  to  prevail.  When  the  meaning  of  a  written  law  is  involved  in  a 
reasonable  doubt,  that  construction  should  be  given  -which  best  comports 
with  a  sound  public  policy. 

In  the  case  of  Pardue  v.  White,  50  Southwestern  Reporter,  591,  the 
Court  of  Civil  Appeals  for  the  Second  District,  in  an  able  opinion  by 
Mr.  Justice  Hunter,  held  in  accordance  with  the  views  here  expressed, 
and  we  refused  a  writ  of  error  in  that  case.  In  the  present  case,  that 
court  still  adheres  to  the  former  opinion  upon  that  question ;  but  aflSrmed 
the  judgment  against  the  plaintiff  in  error,  Logan,  for  the  reason  that 
his  purchases  were  made  in  collusion  with  another  person.  This  brings 
us  to  the  question,  whether  the  title  of  a  purchaser  to  school  land  is  sub- 
ject to  be  assailed  by  an  adverse  claimant  upon  the  ground  that  in  mak- 
ing his  purchase  he  acted  in  collusion  with  some  other  person?  We  are 
of  the  opinion  that  the  question  should  be  answered  in  the  negative. 
What  we  have  said  in  regard  to  the  impolicy  of  permitting  the  titles  of 
these  purchasers  to  be  assailed  by  showing  that  they  were  not  in  fact 
fiettlers,  applies  with  equal  force  to  the  question  of  permitting  the  attack 
upon  the  ground  of  collusion.  Therefore  we  think  that  such  should  not 
be  deemed  the  intention  of  the  Legislature,  unless  the  language  of  the 
act  requires  that  construction.  Clearly  such  construction  is  not  required 
by  the  express  words  in  the  statute.  But  it  is  argued  that  by  reason  of 
the  fact  that  the  words  '1)ona  fide  purchaser^'  are  used,  one  who  was  act- 
ing in  collusion  with  another  is  not  authorized  to  purchase,  and  the  Com- 
missioner is  without  power  to  sell  to  him.  But  such  is  not  the  necessary 
meaning  of  the  words.  Doubtless  it  was  intended  that  one  who  was  act- 
ing in  the  interest  of  another,  either  in  whole  or  in  part,  should  not  pur- 
chase, and  clearly  to  guard  against  such  sale,  the  applicant  was  required 
to  make  oath  that  he  was  not  buying  the  land  for  any  other  person  or 
corporation.  We  are  of  the  opinion  that  this  was  the  only  safeguard  the 
Legislature  intended  to  provide,  and  that  when  the  affidavit  was  made 
this  concluded  the  question  of  good  faith  as  to  the  matter  of  collusion; 
and  that  they  deemed  the  appeal  to  the  conscience  of  the  purchaser,  and 
the  penalties  for  perjury,  a  sufficient  sanction  to  secure  the  enforcement 
of  the  provision.  Our  holding  that  the  certificate  of  the  Commissioner 
•as  to  the  proof  of  occupancy  concludes  the  question  of  actual  settlement, 
supports  our  conclusion  upon  this  point.  As  to  that  matter,  there  is  a 
time  fixed  by  the  statute  in  which  the  question  may  be  finally  determined. 
There  is  no  such  provision  with  reference  to  the  question  of  collusion. 
So  that  if  we  should  hold  that  the  title  of  a  purchaser  was  subject  to  be 
assailed  on  this  ground,  we  should  be  constrained  to  hold  further  that  it 
remained  open  to  such  attack  at  least  until  the  patent  should  issue.  In 
<5ase  of  a  purchaser  who  should  avail  himself  of  his  option  to  pay  in  an- 
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nual  installments,  this  could  not  be  until  the  end  of  forty  years.  We  can 
not  bring  our  minds  to  the  conclusion  that  the  Legislature  intended  so 
improvident  a  provision. 

We  think  the  judgment  of  the  District  Court  and  that  of  the  Court  of 
Civil  Appeals  should  be  reversed,  and  that  judgment  should  be  here  ren- 
^dered  for  the  plaintiff  in  error,  and  it  is  accordingly  so  ordered. 

Reversed  and  rendered  for  plaintiff  in  error. 


Denison  &  Sherman  Railway  Company  v.  Railroad 
Commission  of  Texas. 

Motion  No.  977.    Decided  June  27,  1002. 

Railroad  Commisgioii— Juriadiction— Mandjunns, 

The  decision  of  the  Railroad  Ck>mmi8sion  that  it  had  no  jurisdiction  over 
the  issuing  of  bonds  by  a  suburban  passenger  road,  was  final;  the  Supreme 
'Court  could  not  issue  mandamus  to  compel  them  to  exercise  the  jurisdiction. 
Rer.  Stats.,  arts.  ^680,  4584f,  W2  subd.  21.     (Pp.  671,  672.) 

Motion  for  leave  to  file  petition  for  mandamus^  in  am  original  pro- 
'ceeding  in  Supreme  Court. 

Head  &  Dillard,  for  petitioner. 

BROWN,  Associate  Justice. — The  motion  for  leave  to  file  a  petition 
for  a  writ  of  mandamus  against  the  Railroad  Commission  of  Texas  is 
hereby  overruled. 

The  allegations  of  the  petition  show  that  the  applicant  owns  and  oper- 
ates a  line  of  railroad  extending  between  the  cities  of  Sherman  and  Deni- 
son, a  length  of  about  eight  miles,  and  into  each  city,  running  upon  the 
^streets  of  each  to  the  extent  of  about  five  miles.  It  is  engaged  in  carry- 
ing passengers  in  the  cars  which  are  operated  within  the  limits  of  each 
city,  and  upon  the  line  between  the  two  cities.  It  does  not  carry  freight 
upon  its  railroad,  either  between  those  cities  or  within  their  limits. 

The  corporation  applied  to  the  Railroad  Commission  of  Texas  for  au- 
thority to  issue  stock  and  bonds,  presenting  all  facts  necessary  under  the 
statute  to  justify  the  issuing  of  such  stock  and  bonds,  but  the  Railroad 
Commission  refused  to  take  jurisdiction  of  the  application,  whereupon 
the  motion  now  under  consideration  was  filed  in  this  court.  The  petition 
accompanies  the  motion,  and  contains  the  prayer  that  upon  final  hearing 
a  peremptory  writ  of  mandamus  may  be  issued  to  the  Railroad  Commis- 
sion, commanding  it  to  entertain  jurisdiction  of  the  application  to  issue 
bonds,  and  to  pass  upon  and  determine  the  right  of  the  applicant  to  do  so. 

Article  4584f  contains  this  provision:  "Should  any  company  or  cor- 
poration authorized  to  construct  or  operate  a  railroad  in  this  State  de- 
sire to  issue  bonds  or  other  indebtedness,  to  be  secured  by  lien  or  other 
mortgage  on  its  franchise  or  property,  in  advance  of  the  completion  of 
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said  railroad,  it  shall  make  application  to  and  first  pnxnire  the  consent 
of  the  Railroad  Commission  thereto."  That  article  prescribes  the  man* 
ner  of  proceeding  before  the  commission  to  obtain  the  consent  of  that 
body  to  the  issuance  of  the  bonds. 

Article  4580  of  the  Eevised  Statutes,  so  far  as  applicable  to  this  ques- 
tion, reads  as  follows:  ''The  terms  'road,'  'railroad/  'railroad  com- 
panies,' and  'railroad  corporations,'  as  used  herein,  shall  be  taken  to 
mean  and  embrace  all  corporations  ♦  ♦  ♦  that  may  now  or  hereafter 
own,  operate,  manage,  or  control  any  railroad,  or  part  of  railroad,  in 
this  State,  and  all  such  corporations,  ♦  ♦  ♦  as  shall  do  the  business 
of  common  carriers  on  any  railroad  in  this  State." 

Subdivision  1.  "The  provisions  of  this  chapter  shall  be  construed  to 
apply  to  and  affect  only  the  transportation  of  passengers,  freight,  and 
cars  between  points  witiiin  this  State,  provided  this  chapter  shall  not 
apply  to  street  railways  nor  suburban  or  belt  lines  of  railways  in  or  near 
cities  and  towns." 

Article  4352  prescribes  the  requisites  of  the  articles  of  incorporation 
for  railroads,  and  subdivision  2  of  that  article  contains  the  following: 
'Trovided,  however,  that  local  suburban  railways  may  be  constructed  for 
any  distance  less  than  ten  miles  from  the  corporate  limits  of  any  city 
or  town,  in  addition  to  such  mileage  as  they  may  have  within  the  same." 

Subdivision  21  of  article  642  of  the  Revised  Statutes,  as  amended  by 
the  Act  of  1889.  is  in  this  language :  "For  the  constructing,  acquiring, 
and  maintaining  and  operating  street  railways  and  suburban  belt  lines  of 
railways  withir  and  near  cities  and  towns  for  the  transportation  of 
freighter  passengers,  which  may  also  construct,  own,  and  operate  union 
depots;  ♦  ♦  *  provided,  that  all  street  or  suburban  railways  en- 
gaged in  transporting  freight  shall  be  subject  to  the  control  of  the  Rail- 
road Commission" 

It  is  apparent  that  the  first  thing  for  the  commission  to  determine  was 
its  jurisdiction  over  applicant's  railroad.  That  question  is  by  the  law 
committed  to  the  commission  without  any  provision  by  which  this  court 
can  revise  its  action.  Its  decision  is  final  and  conclusive,  which  would 
preclude  this  court  from  issuing  the  vn'it  of  mandamus  prayed  for,  if, 
indeed,  there  might  be  a  case  in  which  such  writ  could  be  issued  by  this 
court  to  that  body. 
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The  following  list  embraces  all  cases  decided  in  the  several  courts  of 
civil  appeals  in  which  a  revision  of  their  opinion  has  been  sought,  either 
by  application  for  writ  of  error  or  on  certificate  of  dissent,  from  the 
close  of  the  term  of  the  Supreme  Court,  in  June,  1901,  to  the  close  of 
the  term  in  June,  1902,  with  the  action  had  in  each  case. 

Abilene  Cotton  Oil  Co.  v.  Briscoe  et  al..  Second  District,  66  S.  W.  Sep., 

315.    Writ  of  error  refused  March  6,  1902. 
Ablowich  V.  Greenville  National  Bank,  Fifth  District,  67  S.  W.  Rep.^ 

881.    Writ  of  error  granted  February  6, 1902.    Eeversed  and  rendered, 

95  Texas,  409. 
Adams  v.  King,  Second  District,  66  S.  W.  Rep.,  484.     Writ  of  error 

refused  March  13,  1902  (King  v.  Adams). 
Adoue  V.  Wettermark,  Fifth  District,  68  S.  W.  Bep.,  553,    Writ  of  error 

refused  May  8,  1902. 
Alexander  v.  Lovitt,  Third  District,  67  S.  W.  Rep.,  927.    Writ  of  error 

granted  May  29,  1902.    Reversed  and  rendered,  95  Texas,  661. 
Allardyce  v.  Hambleton,  Admr.,  Fourth  District,  68  S.  W.  Rep.,  834. 

Writ  of  error  granted  June  26, 1902.    Reversed  and  remanded  Novem- 
ber 3,  1902.    To  appear  in  96  Texas. 
American  Mutual  B.  and  S.  Assn.  v.  Daugherty,  First  District,  66  S. 

W.  Rep.,  131.    Writ  of  error  refused  February  13,  1902. 
American  Telephone  and  Tel.  Co.  v.  Kersh,  First  District,  66  S.  W. 

Rep.,  74.    Writ  of  error  refused  February  13,  1902. 
Anderson  v.  Walker,  Fourth  District,  67  S.  W.  Rep.,  432.    Writ  of  error 

granted  May  8,  1902.     Reversed  and  remanded  to  Court  of  Civil 

Appeals,  95  Texas,  596. 
Angier  v.  Jones,  First  District,  67  S.  W.  Rep.,  449.    Writ  of  error  re- 
fused May  29,  1902. 
Aransas  Pass  Harbor  Co.  v.  First  National  Bank  of  Aransas  Pass,  First 

District,  67  S.  W.  Rep.,  906.    Writ  of  error  refused  May  29,  1902. 
Arthur,  Guardian,  v.  Reed,  Fifth  District.     No  published  opinion  on 

appeal.    Writ  of  error  refused  October  21,  1901. 
Ash  V.  Fidelity  M.  L.  Assn.,  Fourth  District,  63  S.  W.  Rep.,  944.    Writ 

of  error  refused  October  28,  1901. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Van  Belle,  Fourth  District,  64  S.  W. 

Rep.,  397.    Writ  of  error  refused  October  21,  1901. 
Aycock  V.  San  Antonio   Brewing  Assn.,  Fourth  District,  63  S.  W.  Rep.> 

953.    Writ  of  error  refused  October  10,  1901. 
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Baldwin  v.  Johnson,  Fifth  District.  Opinion  on  appeal  unpublished. 
Writ  of  error  granted  October  24,  1901.  Reversed  and  remanded,  95 
Texas,  85. 

Barbee  &  Smith  v.  City  of  DaUas,  Fifth  District,  64  S.  W.  Rep.,  1018. 
Writ  of  error  refused  October  31,  1901. 

Barrett  v.  Independent  Telephone  Co.,  Third  District,  65  S.  W.  Rep., 
1128.    Writ  of  error  refused  March  27,  1902. 

Barrett  v.  Spence,  First  District,  67  S.  W.  Rep.,  921.  Writ  of  error 
refused  May  22,  1902. 

Bartlett  v.  Bisbey,  First  District,  66  S.  W.  Rep.,  70.  Writ  of  error  re- 
fused January  23,  1902  (Wilson  &  Co.  v.  Bisbey). 

Beaumont  Pasture  Co.  v.  Polk,  First  District,  64  S.  W.  Rep.,  58.  Ap- 
plication for  writ  of  error  dismissed  for  want  of  jurisdiction  October 
24,  1901. 

Belcher  (W.  C.)  Land  Mtg.  Co.  v.  Bush,  Trustee,  Second  District,  67 
S.  W.  Rep.,  444.    Writ  of  error  refused  May  8,  1902. 

Bergstrom  v.  Kiel,  Fourth  District,  67  S.  W.  Rep.,  781.  Writ  of  error 
refused  May  22,  1902. 

Black  V.  Black,  Third  District,  67  S.  W.  Rep.,  928.  Writ  of  error 
granted  May  29,  1902.    Reversed  and  remanded,  95  Texas,  627. 

Black  V.  Garner,  Fourth  District,  63  S.  W.  Rep.,  918.  Writ  of  error 
granted  October  24,  1901.    Affirmed,  95  Texas,  125. 

Blair  v.  Slosson,  First  District,  66  S.  W.  Rep.,  112.  Writ  of  error  re- 
fused February  6,  1902. 

Board  of  School  Trustees  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  Fourth  Dis- 
trict, 67  S.  W.  Rep.,  147.    Writ  of  error  refused  April  24,  1902. 

Board  of  Trustees  Independent  School  District  of  Houston  v.  Dow, 
First  District,  63  S.  W.  Rep.,  1027.  Writ  of  error  refused  October 
21,  1901. 

Boltz,  Clymer  &  Co.  v.  Engelke,  Fourth  District,  63  S.  W.  Rep.,  899. 
Writ  of  error  refused  October  14,  1901. 

Boyce  v.  Homberger,  First  District,  68  S.  W.  Rep.,  701.  Writ  of  error 
refused  June  12,  1902. 

Boyd  V.  Ghent,  Third  District,  61  S.  W.  Rep.,  723.  Writ  of  error  re- 
fused. Written  opinion,  November  7,  1901  (Boyd  v.  Ghent,  95 
Texas,  46). 

Boyd  V.  Montgomery,  Second  District,  66  S.  W.  Rep.,  243.  Writ  of  error 
refused  February  20,  1902. 

Brotherton  v.  Anderson,  Evans  &  Ward,  First  District,  66  S.  W.  Rep., 
682.    Writ  of  error  refused  March  20,  1902. 

Bruel  &  Co.  v.  Leggett  &  Meyers  Tobacco  Co.,  Third  District,  68  S.  W. 
Rep.,  718.    Writ  of  error  refused  June  19,  1902. 

Bums  V.  Skelton,  Fourth  District,  68  S.  W.  Rep.,  527.  Writ  of  error 
refused  June  12,  1902. 

Caplen  v.  Hawkins  et  al..  First  District,  66  S.  W.  Rep.,  471.  Writ  of 
error  refused  March  6,  1902. 
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Carver  v.  Mayfield  (J.  S.)  Lumber  Co.,  Fourth  District,  68  S.  W.  Rep., 

711.    Writ  of  error  refused  June  25,  1902. 
Cassidy,  Administratrix,  v.   Scottish-American  Mtg.   Co.,  Lim.,  Third 

District,  64  S.  W.  Rep.,  1023.    Writ  of  error  refused,  February  6,  1902. 
Cates  V.  McClure  et  al..  Second  District,  66  S.  W.  Rep.,  224.    Writ  of 

error  refused,  February  27,  1902. 
Central  City  Trust  Co.  v.  Waco  Building  Assn.,  Third  District,  63  S. 

W.  Rep.,  1133.    Writ  of  error  refused  November  14,  1901.    Written 

opinion,  95  Texas,  48. 
Cetti  V.  Dunman,  Second  District,  64  S.  W.  Rep.,  787.     Writ  of  error 

refused,  December  5,  1901. 
Chamberiain  v.  Baker,  Third  District,  67  S.  W.  Rep.,  532.     Writ  of 

error  refused,  May  29,  1902. 
Citizens  National  Bank  of  Waco  v.  Strauss,  Third  District,  69  S.  W. 

Rep.,  86.    Writ  of  error  refused  June  25,  1902. 
City  of  Austin  v.  McCall,  Third  District,  67  S.  W.  Rep.,  192.    Writ  of 

error  granted,  April  10,  1902.    Reversed  and  rendered,  95  Texas,  565. 
City  of  Dallas  v.  Dallas  Con.  Elec.  St.  Ry.  Co.,  Fourth  District,  65  S.  W. 

Rep.,  201.    Writ  of  error  granted,  January  16,  1902.    Reversed  and 

judgment  of  district  court  affirmed,  95  Texas,  268. 
City  of  Houston  v.  Bartlett,  First  District,  68  S.  W.  Rep.,  730.     Writ 

of  error  refused,  June  12,  1902. 
City  of  Houston  v.  Houston  E.  &  W.  T.  Ry.  Co.,  First  District,  63  S.  W. 

Rep.,  1056.    Writ  of  error  refused  October  21,  1901. 
City  of  Houston  v.  Walsh,  First  District,  66  S.  W.  Rep.,  106.    Writ  of 

error  refused,  February  13,  1902. 
City  of  San  Antonio  v.  Smith,  Fourth  District,  65  S.  W.  Rep.,  41.    Writ 

of  error  refused  December  23,  1901. 
City  Railway  Co.  v.  Camier,  Second  District.     Opinion  on  appeal  un- 
published.   Writ  of  error  refused,  October  14,  1901. 
Clapp  V.  Royer,  Second  District,  67  S.  W.  Rep.,  345.    Writ  of  error  re- 
fused, April  10,  1902. 
Clardy  v.  Wilson,  Fourth  District,  64  S.  W.  Rep.,  489.     Writ  of  error 

refused,  November  7,  1901. 
Clark  V.  Club  Land  and  Cattle  Co.,  Second  District.    No  published  opin- 
ion on  appeal.    Writ  of  error  refused,  April  3,  1902. 
Clark  V.  Reese,  Third  District,  64  S.  W.  Rep.,  783.    Application  for  writ 

of  error  dismissed  for  want  of  jurisdiction,  December  23,  1902  (Reese 

V.  Clark). 
Clary  v.  Cobb,  Second  District.    No  pubfished  opinion  on  appeal.    Writ 

of  error  refused,  January  9,  1902. 
Club  Land  and  Cattle  Co.  v.  Dallas  County,  Second  District,  64  S.  W. 

Rep.,  872.    Writ  of  error  granted  December  5,  1901  (Club  L.  and  C. 

Co.  V.  Bishop,  Dallas  County  v.  Club  L.  and  C.  Co.)     Reformed  and 

affirmed.    Dallas  County  v.  Club  L.  and  C.  Co.,  95  Texas,  200. 
Cobb  V.  Webb  &  Hill,  Second  District,  64  S.  W.  Rep.,  792.     Writ  of 

error  refused,  November  14,  1901  (Webb  &  Hill  v.  Cobb). 
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Cobum  V.  Farris,  Second  District.     Oral  opinion  on  appeal.     Writ  of 

error  refused,  March  6,  1902. 
Cohen  v.  Cohen,  Fourth  District,  63  S.  W.  Bep.,  544.     Writ  of  error 

refused,  October  10,  1901. 
Coleman  County  v.  Stewart,  Third  District,  65  S.  W.  Rep.,  383.    Writ 

of  error  granted,  February  27,  1902  (Stewart  v.  Coleman  County). 

AflBrmed,  95  Texas,  445. 
Colonial  and  U.  S.  M^.  Co.,  Lim.,  v.  Thetford,  Second  District,  66  S.  W. 

Rep.,  103.    Writ  of  error  refused,  March  6,  1902. 
Conner  v.  Williamson,  Third  District,  62  S.  W.  Rep.,  961.     Writ  of 

error  refused,  October  17,  1901. 
Continental  Fire  Assn.  v.  Stillwell  Bros.  &  Settle,  Fourth  District,  63 

S.  W.  Rep.,  950.    Writ  of  error  refused,  October  17,  1901. 
Cooper  V.  Ford,  Fifth  District,  69  S.  W.  Rep.,  487.    Writ  of  error  re- 
fused, June  25,  1902. 
Corbin  v.  McGee,  Fourth  District,  67  S.  W.  Rep.,  1068.    Writ  of  error 

granted  June  26,  1902  (Bridges  v.  McGtee,  McGtee  v.  Corbin).     Re- 
versed and  judgment  of  district  court  aCBrmed,  November  3,  1902. 

To  appear  in  96  Texas,  McGee  v.  Corbin. 
Cowen  V.  First  National  Bank  of  Brownsville,  First  District,  65  S.  W. 

Rep.,  1135.    Writ  of  error  refused,  January  16,  1902  (First  National 

Bank  v.  Cowen). 
Cox  V.  Patten,  Executor,  Third  District,  66  S.  W.  Rep.,  64.    Writ  of 

error  refused,  February  27,  1902. 
Crawleigh  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  Fourth  District,  67  S.  W. 

Rep.,  ,140.    Writ  of  error  refused,  April  17,  1902. 
Creswell  v.  Beakley,  Third  District,  67  S.  W.  Rep.,  907.    Writ  of  error 

refused.  May  22,  1902. 
Cross  V.  Kennedy,  Third  District,  66  S.  W.  Rep.,  318.    Application  for 

writ  of  error  dismissed  for  want  of  jurisdiction,  April  3,  1902. 
Cummings  v.  Moore,  Fifth  District,  65  S.  W.  Rep.,  1113.    Writ  of  error 

refused,  December  23,  1901. 
Cusenbary  v.  Latimer,  Second  District,  67  S.  W.  Rep.,  187.     Writ  of 

error  refused,  April  10,  1902. 
Dallas  Consolidated  Elec.  Ry.  Co.  v.  Broadhurst,  Fifth  District,  68  S.  W. 

Rep.,  315.    Writ  of  error  refused,  June  5,  1902. 
Dallas  Cotton  Mills  v.  Ashley,  Third  District,  63  S.  W.  Rep.,  160.    Ap- 
plication for  writ  of  error  dismissed  for  want  of  jurisdiction  October 

17,  1901  (Ashley  v.  Dallas  Cotton  Mills). 
Daugherty  v.  Hemdon,  Second  District,  65  S.  W.  Rep.,  891.    Writ  of 

error  refused,  January  30,  1902. 
Davis  V.  McCauley,  Second  District,  66  S.  W.  Rep.,  1124.    Writ  of  error 

refused,  April  17,  1902. 
Deaver  v.  State  ex  rel.  Tripp,  Second  District,  66  S.  W.  Rep.,  256. 

Writ  of  error  refused,  February  13,  1902   (State  ex  rel.  Tripp  v. 

Deaver). 
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Delaware  Insnrance  Co.  v.  Harris,  Fifth  District.    No  published  opinion 

on  appeal.    Writ  of  error  refused,  October  21,  1901. 
Denison  &  Pacific  Suburban  Ry.  Co.  v.  Foster,  Fifth  District,  68  S.  W. 

Bep.,  299.    Writ  of  error  refused.  May  1,  1902. 
De  Vitt  V.  Kaufman  County,  Fifth  District,  66  S.  W.  Rep.,  224.    Writ 

of  error  refused,  January  9,  1902  (De  Vitt  v.  Slaughter). 
Diamond  and  Oak  Cliff  Sewerage  Co.  v.  Smith,  Fifth  District,  66  S.  W. 

Rep.,  141.    Writ  of  error  refused,  January  16,  1902. 
Donovan  v.  Royall,  First  District,  63  S.  W.  Rep.,  1054.    Writ  of  error 

refused,  October  24,  1901. 
Dowding  v.  Ditmore,  Second  District,  65  S.  W.  Rep.,  486.     Writ  of 

error  refused,  January  23,  1902  (Ditmore  v.  Dowding). 
Downes  v.  Self,  First  District,  67  S.  W.  Rep.,  897.    Writ  of  error  re- 
fused. May  8,  1902. 
Drake  v.  Davidson  &  Bailey,  First  District,  66  S.  W.  Rep.,  889.    Writ 

of  error  refused,  April  3,  1902. 
Dulock  V.  American  Freehold  Land  Mtg.  Co.,  Third  District,  67  S.  W. 

Rep.,  172.    Writ  of  error  refused,  April  10,  1902. 
Dupree,  Receiver,  v.  Alexander,  First  District,  68  S.  W.  Rep.,  739.    Writ 

of  error  refused,  June  5,  1902. 
Eldridge,  Receiver,  v.  Fidelity  and  Deposit  Co.,  Second  District,  63  S. 

W.  Rep.,  955.    Writ  of  error  refused,  October  21,  1901. 
Executors  and  Heirs  of  William  Cameron,  Deceased,  v.  State  of  Texas, 

Third  District,  67  S.  W.  Rep.,  348.    Writ  of  error  granted,  April  10, 

1902.    Reversed  and  rendered,  95  Texas,  545. 
Faber  v.  Muir,  Fourth  District,  64  S.  W.  Rep.,  938.    Writ  of  error  re- 
fused, January  9,  1902. 
Fenton  v.  Farmers  and  M.  National  Bank  of  Waco,  Third  District,  65 

S.  W.  Rep.,  199.    Writ  of  error  refused  January  23,  1902. 
First  National  Bank  of  Gallatin  v.  Wallace,  Fifth  District,  65  S.  W. 

Rep.,  392.     Writ  of  error  refused,  December  2,  1901    (Wallace  v. 

Bank).    Written  opinion,  95  Texas,  103. 
Fletcher  v.  Williams,  Second  District,  66  S.  W.  Rep.,  860.     Writ  of 

error  refused,  March  6,  1902. 
Foley  V.  Holtkamp,  First  District,  66  S.  W.  Rep.,  891.    Writ  of  error 

refused,  April  17,  1902. 
Fort  Worth  &  D.  C.  Ry.  Co.  v.  Masterson,  Second  District.     Certified 

questions  answered,  95  Texas,  262.     Writ  of  error  refused,  June  12, 

1902. 
Franklin  Life  Ins.  Co.  v.  ViJleneuve,  Third  District,  68  S.  W.  Rep.,  203. 

Writ  of  error  refused,  June  12,  1902. 
Fuller  V.  State  National  Loan  and  Trust  Co.,  Fourth  District,  63  S.  W. 

Rep.,  552.    Writ  of  error  refused,  October  14,  1901. 
Galveston,  H.  &  N.  Ry.  Co.  v.  Newport,  First  District,  65  fe.  W.  Rep., 

657.    Writ  of  error  refused,  December  19,  1901. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Abbey,  Fourth  District,  68  S.  W.  Rep., 

293.    Writ  of  error  refused,  June  25,  1902. 
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Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Buch,  Fourth  District,  65  S.  W.  Rep., 
681.    Writ  of  error  refused,  January  23,  1902. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Davis,  Fourth  District,  65  S.  W.  Rep., 
217.    Writ  of  error  refused,  January  9,  1902. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Everett,  Fourth  District,  67  S.  W.  Rep., 
453.    Writ  of  error  refused.  May  1,  1902. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Jones,  Fourth  District,  68  S.  W.  Rep., 
190.    Writ  of  error  refused,  June  19,  1902. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  La  Prelle,  Third  District,  65  S.  W. 
Rep.,  488.    Writ  o{  error  refused,  February  20,  1902. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Parvin,  Fourth  District,  64  S.  W.  Rep., 
1008.    Writ  of  error  refused,  December  23,  1901. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Quay,  Fourth  District,  66  S.  W.  Rep., 
219.    Writ  of  error  refused,  February  27,  1902. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Sherwood,  Fourth  District,  67  S.  W. 
Rep.,  776.    Writ  of  error  refused  May  29,  1902. 

Gerfers  v.  Mecke,  Fourth  District,  67  S.  W.  Rep.,  144.  Writ  of  error 
refused,  April  3,  1902. 

Gibbs  V.  Ashford,  First  District,  66  S.  W.  Rep.,  858.  Writ  of  error  re- 
fused, March  13,  1902. 

Gibbs  V.  City  of  Dallas,  Fourth  District,  65  S.  W.  Rep.,  81.  Writ  of 
error  refused,  January  9,  1902. 

Gibson  v.  State,  Fifth  District,  65  S.  W.  Rep.,  690.  Writ  of  error  re- 
fused, December  12,  1901. 

Gill,  Guardian,  v.  Everman,  Guardian,  Second  District,  60  S.  W.  Rep., 
913.    Writ  of  error  refused,  March  13,  1902. 

Givens  v.  Davis,  Second  District.  No  published  opinion.  Writ  of  error 
refused,  December  12,  1901. 

Glaze  V.  Johnson,  First  District,  65  S.  W.  Rep.,  662.  Writ  of  error  re- 
fused, January  9,  1902. 

Goldstein  v.  Cockrill,  First  District,  66  S.  W.  Rep.,  878.  Writ  of  error 
refused,  April  10,  1902. 

Graves  v.  Kinney,  Third  District,  64  S.  W.  Rep.,  1094.  Writ  of  error 
granted,  December  12,  1901.    Affirmed,  95  Texas,  210. 

Graves  v.  Rudd,  Fifth  District,  65  S.  W.  Rep.,  63.  Writ  of  error  re- 
fused, November  14,  1901. 

Gulf,  B.  &  K.  C.  Ry.  Co.  v.  Texas  &  N.  0.  R.  R.  Co.,  First  District,  64 
S.  W.  Rep.,  692.    Writ  of  error  refused,  November  14,  1901. 

Gulf  &  B.  V.  Ry.  Co.  v.  Winder,  Second  District,  63  S.  W.  Rep.,  1043. 
Writ  of  error  refused,  October  14,  1901  (Gulf  &  B.  V.  Ry.  Co.  v. 
Winder;  Cogdell  Bros.  v.  Gulf  &  B.  V.  Ry.  Co.;  Carroll  v.  Gulf  & 
B.  V.  Ry.  Co.). 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Clay,  First  District,  66  S.  W.  Rep.,  1115. 
Writ  of  error  refused,  April  3,  1902. 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Darby,  First  District,  67  S.  W.  Rep.,  446. 
Writ  of  error  refused.  May  29,  1902. 
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Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Haden,  Fifth  District,  68  S.  W.  Eep.,  530, 
Writ  of  error  refused.  May  29,  1902. 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Moore,  Fifth  District,  68  S.  W.  Rep.,  559.. 
Writ  of  error  refused,  June  25,  1902. 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Morgan,  Fifth  District.  No  published  opin- 
ion.   Writ  of  error  refused,  October  14,  1901. 

Gunnels  v.  Cartledge,  Third  District,  64  S.  W.  Rep.,  806.  Writ  of  error 
refused,  February  13,  1902. 

Hall  V.  Cloutz,  Fourth  District,  63  S.  W.  Rep.,  941.  Writ  of  error  re- 
fused, October  28,  1901. 

Hall  V.  Read,  Second  District,  66  S.  W.  Rep.,  809.  Writ  of  error  re- 
fused, April  3,  1902  (Parlin  v.  Read). 

Harding  v.  Commissioners  Court  of  McLennan  County,  Third  District, 

65  S.  W.  Rep.,  56.    Writ  of  error  refused,  January  16,  1902. 
Hardman  v.  Crawford,  Third  District,  64  S.  W.  Rep.,  938.     Writ  of 

error  granted,  December  19,  1901.    Affirmed,  95  Texas,  193. 
Harrington  v.  Claflin  &  Co.,  Fifth  District,  66  S.  W.  Rep.,  898.    Writ 

of  error  refused,  February  27,  1902. 
Harris  v.  Schlinke,  Third  District,  62  S.  W.  Rep.,  72.     Writ  of  error 

granted,  October  31,  1901.    Reversed  and  remanded,  95  Texas,  88. 
Hart  V.  Meredith,  Fourth  District,  65  S.  W.  Rep.,  507.    Writ  of  error 

refused,  January  7,  1902. 
Harvey  v.  Petty,  Fifth  District,  63  S.  W.  Rep.,  893.    Application  for 

writ  of  error  dismissed  because  not  filed  in  time,  October  21,  1901. 
Hatchett  v.  Hatchett,  Second  District,  67  S.  W.  Rep.,  163.     Writ  of 

error  refused,  March  27,  1902. 
Heidrich  v.  Habermann,  Third  District,  66  S.  W.  Rep.,  106,  795.    Ap- 

plication  for  writ  of  error  dismissed  for  want  of  jurisdiction,  March 

20,  1902. 
Henry  v.  Boutler,  First  District,  63  S.  W.  Rep.,  1056.    Writ  of  error 

refused,  October  24,  1901. 
Hildenbrandt,  Administrator,  v.  Ames,  Administrator,  First  District, 

66  S.  W.  Rep.,  128.    Writ  of  error  refused,  February  13,  1902. 

Hill  V.  Harris,  First  District,  64  S.  W.  Rep.,  820.    Writ  of  error  refused, 

November  14,  1901  (Foley  v.  Hill). 
Hillje  V.  Hettich,  Fourth  District,  65  S.  W.  Rep.,  491.    Writ  of  error 

granted,  January  23,  1902.    Reversed  and  remanded,  95  Texas,  321. 
Hillyer  v.  Westfall  &  Co.,  Third  District,  67  S.  W.  Rep.,  1045.    Writ  of 

error  refused,  May  29,  1902. 
Hindes  v.  State  of  Texas,  Fourth  District,  67  S.  W.  Rep.,  467.    Writ  of 

error  refused.  May  8,  1902. 
Hines  v.  Givens,  Fifth  District,  68  S.  W.  Rep.,  295.    Writ  of  error  re- 
fused, June  5,  1902. 
Hodges  V.  Hodges,  Fourth  District,  66  S.  W.  Rep.,  239.    Writ  of  error 

refused,  Februarj-  20,  1902. 
Hollywood  V.  Wellhausen,  Fourth  District,  68  S.  W.  Rep.,  329.     Writ 

of  error  refused,  June  25,  1902. 
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HoskiiiB  V.  Daugherty,  First  District,  69  S.  W.  Rep.,  103.    Writ  of  error 

refused,  June  26,  1902   (Hoskins  v.  Daugheriy,  Daugheriy  v.  Hos- 

kins). 
Houston  &  T.  C.  E.  E.  Co.  v.  Hopson,  Third  District,  67  S.  W.  Sep., 

458.    Writ  of  error  refused,  May  1,  1902. 
Houston  &  T.  C.  R.  R.  Co.  v.  Patterson,  Third  District,  65  S.  W.  Rep., 

202.    Writ  of  error  refused,  February  20,  1902. 
Houston  &  T.  C.  R.  R.  Co.  v.  Phillio,  Third  District,  67  S.  W.  Rep.,  915. 

Writ  of  error  granted.  May  22,  1902.    Reversed  and  remanded,  Octo- 
ber 23,  1902.    To  appear  in  96  Texas. 
Houston  &  T.  C.  R.  R.  Co.  v.  Trammell,  Fifth  District,  68  S.  W.  Rep., 

716.    Writ  of  error  refused.  May  8,  1902. 
Hunt  V.  Glasscock,  Fourth  District,  65  S.  W.  Rep.,  209.    Writ  of  error 

refused,  January  9,  1902. 
Hunt  County  Oil  Co.  v.  Scott,  Second  District,  67  S.  W.  Rep.,  451.    Writ 

of  error  refused.  May  8,  1902. 
Hunter  v.  Eastham,  First  District,  67  S.  W.  Rep.,  1080.    Writ  of  error 

granted.  May  29,  1902.    Reversed  and  remanded,  95  Tex^,  648. 
International  &  G.  N.  R.  R.  Co.  v.  Bayne,  First  District,  67  S.  W.  Rep., 

443.    Writ  of  error  refused.  May  1,  1902. 
International  &  G.  N.  R.  R.  Co.  v.  Branch,  Third  District,  68  S.  W.  Rep., 

338.    Writ  of  error  refused,  June  5,  1902. 
International  &  G.  N.  R.  R.  Co.  v.  Foster,  Third  District,  63  S.  W.  Rep., 

952.    Writ  of  error  refused,  November  14,  1901. 
International  &  G.  N.  R.  R.  Co.  v.  Foster,  Third  District,  63  S.  W.  Rep., 

1134.    Writ  of  error  refused,  November  14,  1901. 
International  &  G.  N.  R.  R.  Co.  v.  Harris,  Fourth  District,  65  S.  W. 

Rep.,  885.    Writ  of  error  granted  February  10,  1902.    AflBrmed,  95 

Texas,  346. 
International  &  G.  N.  R.  R.  Co.  v.  Ing,  Third  District,  68  S.  W.  Rep., 

722.    Writ  of  error  refused,  June  19,  1902. 
International  &  G.  N.  R.  R.  Co.  v.  Locke,  Third  District,  67  S.  W.  Rep., 

1082.    Writ  of  error  refused,  May  29,  1902. 
International  &  G.  N.  R.  R.  Co.  v.  Vinson,  Fourth  District,  66  S.  W. 

Rep.,  800.    Writ  of  error  refused,  March  27,  1902. 
International  &  G.  N.  R.  R.  Co.  v.  Woodward,  First  District,  63  S.  W. 

Rep.,  1051.    Writ  of  error  refused,  October  24,  1901. 
Jefferson  &  N.  W.  Ry.  Co.  v.  Woods,  Fifth  District.    No  published  opin- 
ion.   Writ  of  error  refused,  October  17,  1901. 
Johnson  v.  Galveston,  H.  &  N.  Ry.  Co.,  First  District,  66  S.  W.  Rep., 

906.    Writ  of  error  refused,  March  13,  1902. 
Johnson  v.  Morton,  Fifth  District,  67  S.  W.  Rep.,  790.    Writ  of  error 

refused,  March  27,  1902. 
Jones  V.  Dowlen,  Second  District,  63  S.  W.  Rep.,  938.    Writ  of  error 

refused,  October  14,  1901  (Jones  v.  Hutson). 
Jones  V.  Dowlen,  Second  District,  63  S.  W.  Rep.,  938.    Writ  of  error 

refused,  October  10,  1901. 
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Jones  V.  Mexican  Central  Ry.  Co.,  Lim.,  Fourth  District,  68  S.  W.  Bep., 

186.    Writ  of  error  refused,  June  19,  1902. 
J.  S.  Mayfield  Lumber  Co.  v.  Carver,  Second  District,  66  S.  W.  Bep., 

216.    Writ  of  error  refused,  February  20,  1902. 
Kahle  v.  Stone,  Fifth  District.    Opinion  on  appeal  apparently  unpub- 
lished.   Writ  of  error  granted  October  31,  1901.    Reversed  and  judg- 
ment of  district  court  aflSrmed,  95  Texas,  106. 
Kampmann  v.  Sullivan  &  Co.,  Fourth  District,  63  S.  W.  Rep.,  173. 

Writ  of  error  refused,  October  10,  1901. 
Keller  v.  Kettner,  Fourth  District,  67  S.  W.  Rep.,  907.    Writ  of  error 

refused.  May  29,  1902. 
Keller  v.  Liverpool,  L.  and  G.  Insurance  Co.,  First  District,  65  S.  W. 

Rep.,  695.    Writ  of  error  refused,  January  16,  1902. 
Kidd  V.  Truett,  County  Attorney,  Fifth  District,  68  S.  W.  Rep.,  310. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction.  May 

1,  1902. 
Kilmer  v.  Brown,  First  District,  67  S.  W.  Rep.,  1090.    Writ  of  error 

refused,  June  6,  1902. 
Kobs  V.  New  York  and  Texas  Land  Co.,  Ltd.,  First  District,  63  S.  W. 

Rep.,  1087.    Writ  of  error  refused  October  24,  1901. 
Kosminsky  v.  Estes,  Administrator,  Fifth  District,  65  S.  W.  Rep.,  1108. 

Writ  of  error  refused,  December  19,  1901. 
Kruegel  v.  Nash,  Fifth  District,  68  S.  W.  Rep.,  61.    Application  for 

writ  of  error  dismissed  for  want  of  jurisdiction,  April  17,  1902. 
Laferiere  v.  Richards,  Guardian,  Fourth  District,  67  S.  W.  Rep.,  125. 

Writ  of  error  refused,  March  27,  1902. 
Lasater  v.  Waits,  Second  District,  67  S.  W.  Rep.,  518.    Writ  of  error 

granted.  May  1,  1902.    Reversed  and  dismissed,  95  Texas,  553. 
Lazarus  v.  Johnson,  Second  District.     Oral  opinion  on  appeal.     Writ 

of  error  refused,  January  16,  1902. 
Lenz  V.  Sens,  First  District,  66  S.  W.  Rep.,  110.    Writ  of  error  refused, 

February  13,  1902  (Hascke  v.  Lenz). 
Leslie,  Guardian,  v.  Elliott,  Fifth  District,  64  S.  W.  Rep.,  1037.    Writ 

of  error  refused,  November  7,  1901. 
Lester  v.  Elliott,  Second  District,  63  S.  W.  Rep.,  916.     Writ  of  error 

refused,  October  14,  1901  (Elliott  v.  Lester). 
Lewis  V.  Ross,  Third  District,  65  S.  W.  Rep.,  504.    Writ  of  error  granted, 

February  27,  1902.    Reversed  and  rendered,  95  Texas,  358. 
Lockett  V.  Glenn,  Second  District.    Writ  of  error  granted,  November  7, 

1901.    Affirmed,  December  9,  1901.    Not  to  be  officially  reported. 
Logan  V.  Curry,  Second  District,  66  S.  W.  Rep.,  81.     Writ  of  error 

granted,  February  20,  1902.    Reversed  and  rendered  for  plaintiflE  in 

error,  95  Texas,  664. 
Long  V.  Chicago,  R.  I.  &  T.  Ry.  Co.,  Second  District,  65  S.  W.  Rep.,  82. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction,  Janu- 
ary 9,  1902. 
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Lord  V.  New  York  Life  Insurance  Co.,  First  District,  65  S.  W.  Bep.^ 

699.    Certificate  of  dissent — majority  opinion  sustained,  95  Texas,  216. 
Lytle  V.  Crescent  News  and  Hotel  Co.,  Fourth  District,  66  S.  W.  Hep., 

240.    Writ  of  error  refused,  February  20,  1902. 
McClure  v.  Moore,  Second  District,  64  S.  W.  Rep.,  810.    Writ  of  error 

refused,  November  7,  1901. 
McCurdy  &  Daniels  v.  Yocham,  Second  District,  65  S.  W.  Rep.,  213.    Ap- 
plication for  writ  of  error  dismissed  for  want  of  jurisdiction,  Decem- 
ber 19,  1901.     Written  opinion,  95  Texas,  336. 
McLane  v.  Maurer,  Fourth  District,  66  S.  W.  Rep.,  693,  1108.     Writ 

of  error  refused,  April  17,  1902. 
Maddox  v.  Adair,  Fifth  District,  66  S.  W.  Rep.,  811.     Writ  of  error 

refused,  February  20,  1902. 
Markham  v.  Wortham,  Third  District,  67  S.  W.  Rep.,  341.     Writ  of 

error  refused,  April  17,  1902. 
Martin  &  Rogers  v.  Rotan  Grocery  Co.,  Third  District,  66  S.  W.  Rep.,. 

212.    Writ  of  error  refused,  April  3,  1902. 
Masterson  v.  Burnett,  First  District,  66  S.  W.  Rep.,  90.    Writ  of  error 

refused,  January  23,  1902. 
Matthews  v.  Darnell,  Second  District,  65  S.  W.  Rep.,  890.    Application 

for  writ  of  error  dismissed  for  want  of  jurisdiction,  January  30,  1902. 
Matthews  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  Fifth  District,  66  S.  W. 

Rep.,  902.    Writ  of  error  refused,  February  27,  1902. 
Mayfield  Lumber  Co.  v.  Carver,  Second  District,  66  S.  W.  Rep.,  216. 

Writ  of  error  refused,  February  20,  1902. 
Medley  v.  American  Radiator  Co.,  First  District,  66  S.  W.  Rep.,  86. 

Writ  of  error  refused,  January  30,  1902. 
Mills  V.  City  of  San  Antonio,  Fourth  District,  65  S.  W.  Rep.,  1121. 

Writ  of  error  refused,  February  20,  1902. 
Mills  V.  Needham,  Fourth  District,  67  S.  W.  Rep.,  1097.    Writ  of  error 

refused.  May  29,  1902. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Avery,  Third  District,  94  S.  W. 

Rep.,  935.    Writ  of  error  refused,  January  9,  1902. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Bailey,  Fifth  District,  68  S.  W. 

Rep.,  803.    Writ  of  error  refused.  May  22,  1902. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Baker,  Fifth  District,  68  S.  W. 

Rep.,  556.    Writ  of  error  refused,  June  25,  1902. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Cowles,  Fourth  District,  67  S.  W. 

Rep.,  1078.    Writ  of  error  granted.  May  29,  1902  (Cowles  v.  M.  K.  & 

T.  Ry.  Co.).     AflBrmed  and  judgment  rendered,  November  3,  1902. 

To  appear  in  96  Texas. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Denton,  Fifth  District,  68  S.  W. 

Rep.,  336.    Writ  of  error  refused,  June  12,  1902. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Dilworth,  Third  District,  65  S. 

W.  Rep.,  502.    Writ  of  error  granted,  February  6,  1902.    Afl5rmed, 

95  Texas,  327. 
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Missouri,  K.  &  T.  Ky.  Co.  of  Texas  v.  Edwards,  Second  District,  67  S. 

W.  Rep.,  891.    Writ  of  error  refused,  May  29,  1902. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Haltom,  Third  District,  62  S.  W. 

Rep.,  800,  63  S.  W.  Rep.,  338.    Writ  of  error  granted,  November  7,. 

1901.    Reversed  and  remanded,  95  Texas,  112. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Johnson,  Fifth  District,  67  S.  W. 

Rep.,  769.    Writ  of  error  granted,  February  20,  1902.    Affirmed,  95 

Texas,  409. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Pawkett,  Fifth  District,  68  S.  W. 

Rep.,  323.    Writ  of  error  refused,  April  24,  1902. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Reasor,  Fifth  District,  68  S.  W. 

Rep.,  332.    Writ  of  error  refused,  April  24,  1902. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  v.  Scarborough,  Fourth  District,  68" 

S.  W.  Rep.,  196.    Writ  of  error  refused,  June  12,  1902. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Smith,  Fifth  District,  68  S.  W. 

Rep.,  543.    Writ  of  error  refused.  May  1,  1902  (Smith  v.  M.  K.  &  T. 

Ry.  Co.  of  Texas). 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Walden,  Fifth  District,  66  S.  W. 

Rep.,  584.    Writ  of  error  refused,  January  23,  1902. 
Missouri,  K  &  T.  Ry.  Co.  of  Texas  v.  Williams,  Fifth  District,  68  S.  W. 

Rep.,  805.    Writ  of  error  refused.  May  22,  1902. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Wood,  Fifth  District,  68  S.  W. 

Rep.,  802.    Writ  of  error  refused,  May  22,  1902. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Yale,  third  District,  65  S.  W. 

Rep.,  57.    Writ  of  error  refused,  February  20,  1902. 
Moor  V.  Moor,  Fourth  District,  63  S.  W.  Rep.,  347.    Writ  of  error  re- 
fused, October  17,  1901. 
Morris  v.  Gipson,  Fourth  District,  67  S.  W.  Rep.,  433.    Application  for 

writ  of  error  dismissed  for  want  of  jurisdiction.  May  29,  1902. 
Morris  v.  Wells,  Fifth  District,  66  S.  W.  Rep.,  248.    Writ  of  error  re- 
fused, January  9,  1902. 
Moseley  v.  Vanderstucken,  Third  District,  62  S.  W.  Rep.,  1103.    Writ 

of  error  refused,  October  21,  1901. 
Mumme  v.  McCloskey,  Fourth  District,  66  S.  W.  Rep.,  853.     Writ  of 

error  refused,  March  13,  1902. 
National  Bank  of  Cleburne  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  Fifth  District^ 

68  S.  W.  Rep.,  62.    Writ  of  error  refused,  April  17,  1902. 
National  Oil  and  Pipe  Line  Co.  v.  Teel,  Fourth  District,  67  S.  W.  Rep.^ 

545.    Writ  of  error  granted.  May  1,  1902.    Affirmed,  95  Texas,  586. 
Norris  V.  Belcher  Ijand  Mtg.  Co.,  Second  District,  68  S.  W.  Rep.,  548. 

Writ  of  error  refused,  June  19,  1902. 
Norton  v.  Alexander,  Second  District,  67  S.  W.  Rep.,  787.     Writ  of 

error  refused.  May  22,  1902. 
Oak  CliflE  Sewerage  Co.  v.  Marsalis,  Fifth  District,  69  S.  W.  Rep.,  176. 

Writ  of  error  refused,  June  25,  1902. 
Odell  V.  Kennedy,  Second  District,  64  S.  W.  Rep.,  802.    Writ  of  error 

refused,  November  21,  1901. 
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Oge  V.  Galveston,  H.  &  S.  A.  Ry.  Co.,  Fourth  District,  67  S.  W.  Bep., 

147.    Writ  of  error  refused,  AprU  24,  1902. 
Oge,  Trustee,  v.  Froboese,  Executor,  Fourth  District,  66  S.  W.  Bep., 

688.    Writ  of  error  refused,  March  27,  1902. 
Olsen  V.  Smith,  First  District,  68  S.  W.  Bep.,  320.    Writ  of  error  re- 
fused, June  25,  1902. 
Owens  V.  Jackson,  Fourth  District,  65  S.  W.  Bep.,  1125.    Writ  of  error 

refused,  February  6,  1902. 
Oxsheer  v.  Houston  B.  &  W.  T.  By.  Co.,  Fourili  District,  67  S.  W. 

Bep.,  550.    Writ  of  error  refused.  May  8,  1902. 
Parsons  v.  City  of  Fori:  Worth,  Second  District,  63  S.  W.  Bep.,  889.' 

Writ  of  error  refused,  October  10,  1901. 
Patterson  v.   Southern  Pacific  Co.,  Fourth  District,  66  S.  W.  Bep., 

308.    Writ  of  error  refused,  March  6,  1902. 
Patterson   &    Wallace   v.   Southern   Pacific   Co.,   Fouriii   District,   66 

S.  W.  Bep.,  308.    Writ  of  error  refused,  February  27,  1902. 
Peck  V.  City  of  Hempstead,  First  District,  65  S.  W.  Bep.,  653.    Writ 

of  error  refused,  January  23,  1902. 
Peterson  v.  Bering  Manufacturing  Co.,  First  District,  67  S.  W.  Bep.,  133. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction  April 

10,  1902. 
Phillips  V.  Texas  Loan  Agency,  Fourth  District,  63  S.  W.  Bep.,  1080. 

Writ  of  error  refused,  October  28,  1901. 
Pinkard,  Admr.,  v.  Willis  &  Bro.,  First  District,  67  S.  W.  Bep.,  135. 

Writ  of  error  refused,  April  10,  1902. 
Pope  V.  Anthony,  Fifth  District,  68  S.  W.  Bep.,  521.    Writ  of  error  re- 
fused, June  19,  1902. 
Posey  V.  McManis,  Second  District,  67  S.  W.  Bep.,  792.    Writ  of  error 

refused.  May  22,  1902. 
Proffitt  V.  Missouri,  K.  &  T.  By.  Co.  of  Texas,  Fifth  District,  68  S.  W. 

Bep.,  979.     Writ  of  error  granted.  May  8,  1902.     Beversed  and  re- 
manded, 95  Texas,  593. 
Pugh  &  Co.  V.  Gallagher,  Admr.,  Third  District,  66  S.  W.  Bep.,  118. 

Application   for  writ  of  error  dismissed  for  want  of  jurisdiction, 

March  27,  1902. 
Puster  &  Co.  v.  Anderson,  First  District,  66  S.  W.  Bep.,  684.    Writ  of 

error  refused,  March  20,  1902. 
Bailroad  Commission  of  Texas  v.  Weld  &  Neville,  Third  District,  66 

S.  W.  Bep.,  122.    Writ  of  error  granted,  February  20,  1902.    Beversed 

and  remanded  to  Court  of  Civil  Appeals,  95  Texas,  278. 
Bailroad  Commission  of  Texas  v.  Weld  &  Neville,  Third  District,  68 

S.  W.  Bep.,  1117.    Writ  of  error  granted,  June  26,  1902.    Beversed 

and  rendered,  April  13, 1903.    To  appear  in  96  Texas. 
Bedinger  v.  Western  Union  Tel.  Co.,  Third  District,  66  S.  W.  Bep., 

485.    Writ  of  error  refused,  March  20,  1902. 
Bice  V.  Dickson  Car  Wheel  Co.,  Third  District,  65  S.  W.  Bep.,  645. 

AVrit  of  error  refused,  January  23,  1902. 
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Bische  v.  Texas  Transportation  Co.,  Fourth  District,  66  S.  W.  Bep.,  324. 

Writ  of  error  refused,  February  20,  1902. 
Robinson  v.  Chamberiain,  Fouri;h  District,  68  S.  W.  Bep.,  209.     Writ 

of  error  refused.  May  29,  1902  (Seymour  v.  Chamberlain). 
St.  Louis  S.  W.  By.  Co.  of  Texas  v.  Abemathy,  Fifth  District,  68  S.  W. 

Bep.,  539.    Writ  of  error  refused.  May  8,  1902. 
St.  Louis  S.  W.  By.  Co.  of  Texas  v.  Carwile,  Second  District,  67  S.  W- 

Bep.,  160.    Writ  of  error  refused,  April  24,  1902. 
St.  Louis  S.  W.  By.  Co.  of  Texas  v.  Ferguson,  Second  District,  64  S.  W. 

Bep.,  797.    Writ  of  error  refused,  December  19,  1901. 
St  Louis  S.  W.  By.  Co.  of  Texas  v.  Jacobson,  First  District,  66  S.  W- 

Bep.,  1111.    Writ  of  error  refused,  April  17,  1902. 
St  Louis  S.  W.  By.  Co.  of  Texas  v.  Johnson,  Fourth  District,  68  S.  W. 

Bep.,  58.    Writ  of  error  refused,  June  12,  1902. 
St.  Louis  S.  W.  By.  Co.  of  Texas  v.  Kelton,  First  District,  66  S.  W. 

Bep.,  887.    Writ  of  error  refused,  April  10,  1902. 
St  Louis  S.  W.  By.  Co.  of  Texas  v.  Laws,  Third  District,  61  S.  W. 

Bep.,  498.    Writ  of  error  refused,  October  17,  1901. 
St.  Louis  S.  W.  By.  Co.  of  Texas  v.  Miller,  Fifth  District,  66  S.  W. 

Bep.,  139.    Writ  of  error  refused,  January  9,  1902. 
San  Antonio  &  A.  P.  By.  Co.  v.  Council,  Fourth  District,  66  S.  W.  Bep.,, 

246.    Writ  of  error  refused,  February  27,  1902. 
San  Antonio  &  A.  P.  By.  Co.  v.  Gray,  Fourth  District,  66  S.  W.  Bep.,, 

229.    Writ  of  error  granted,  March  6,  1902.    Beversed  and  remanded^ 

95  Texas,  424. 
San  Antonio  &  A.  P.  By.  Co.  v.  Lindsey,  Fourth  District,  65  S.  W.  Bep.,. 

668.    Writ  of  error  refused,  January  23,  1902. 
San  Antonio  &  A.  P.  By.  Co.  v.  Schroeder,  Third  District,  65  S.  W. 

Bep.,  1135.    Writ  of  error  refused,  February  13,  1902. 
San  Antonio  &  A.  P.  By.  Co.  v.  Waller,  Fourth  District,  65  S.  W.  Bep.,, 

210.    Writ  of  error  refused,  January  9,  1902. 
San  Antonio  National  Bank  v.  McLane,  Fourth  District,  68  S.  W.  Rep., 

63.    Writ  of  error  granted,  June  26,  1902.    Beversed  and  judgment 

of  district  court  aflBrmed,  November  13,  1902.    To  appear  in  96  Texas. 
San  Antonio  B.  E.  B.  and  L.  Assn.  v.  Stewart,  Fourth  District,  65  S, 

W.  Bep.,  665.    Writ  of  error  refused,  January  23,  1902. 
Sanger  v.  Miller,  Third  District,  62  S.  W.  Bep.,  425.    Writ  of  error  re- 
fused October  17,  1901. 
Schultze  V.  Schultze,  Fourth  District,  66  S.  W.  Bep.,  56.    Writ  of  error 

granted,   February   13,   1902    (Billing  v.   Schultze).     AflSrmed,   95 

Texas,  352. 
Scott  V.  Farmers  and  Merchants  National  Bank,  Third  District,  66  S. 

W.  Bep.,  485,  67  S.  W.  Bep.,  343.    Writ  of  error  granted,  June  26, 

1902  (Parker  v.  F.  and  M.  Natl.  Bank).    Still  pending  in  Supreme 

Court,  April,  1903. 
Scott  V.  Hunt  County  Oil  Co.,  Second  District,  67  S.  W.  Bep.,  451. 

Writ  of  error  refused,  April  10,  1902. 
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Shaw  V.  Ladonia  Cotton  Oil  Co.,  Fifth  District,  65  S.  W.  Eep.,  693. 

Writ  of  error  refused,  December  12,  1901. 
Shrewsbury,  Sheriff,  v.  Ellis,  County  Clerk,  First  District,  64  S.  W. 

Rep.,  700.    Writ  of  error  refused,  December  5,  1901. 
Simonton  v.  Citizens  Elec.  Light  and  Power  Co.,  First  District,  67  S. 

W.  Rep.,  530.    Writ  of  error  refused.  May  1,  1902. 
Simonton  v.  White,  Third  District,  67  S.  W.  Rep.,  1073.     Application 

for  writ  of  error  dismissed  for  want  of  jurisdiction.  May  22,  1902. 
Sisk  V.  Joyce,  Second  District,  68  S.  W.  Rep.,  50.    Writ  of  error  refused. 

May  29,  1902. 
Smith  V.  Abadie,  First  District,  67  S.  W.  Rep.,  925,  1077.    Writ  of  error 

refused.  May  22,  1902. 
Smith  V.  Gulf,  C.  &  S.  F.  Ry.  Co.,  Second  District,  64  S.  W.  Rep.,  943. 

Writ  of  error  refused,  January  9,  1902. 
Smith  V.  Morgan,  Third  District,  67  S.  W.  Rep.,  919.    Application  for 

writ  of  error  dismissed  for  want  of  jurisdiction.  May  1,  1902. 
Southern  Oil  Co.  v.  Colquitt,  Fifth  District,  69  S.  W.  Rep.,  169.    Writ 

of  error  refused,  June  19,  1902. 
Southern  Pacific  Co.  v.  Anderson,  Fourth  District,  63  S.  W.  Rep.,  1023. 

Writ  of  error  refused,  October  14,  1901. 
Southern  Pacific  Co.  v.  d'Arcais,  Fourth  District,  64  S.  W.  Rep.,  813. 

Writ  of  error  refused,  November  10,  1901. 
Southern  Pacific  Co.  v.  Winton,  Fourth'  District,  66  S.  W.  Rep.,  477. 

Writ  of  error  refused,  February  27,  1902. 
Southern  Pine  Lumber  Co.  v.  Rogers,  Fifth  District.     No  published 

opinion.    Writ  of  error  refused,  October  21,  1901. 
Southwestern  Tel.  and  Tel.  Co.  v.  Taylor,  Second  District,  63  S.  W.  Rep., 

1076.    Writ  of  error  refused,  October.  14,  1901. 
Sovereign  Camp  W.  of  W.  v.  Gray,  Second  District,  64  S.  W.  Rep.,  801. 

Writ  of  error  refused,  November  14,  1901. 
Sparks  v.  Hall,  Fourth  District,  67  S.  W.  Rep.,  916.    Writ  of  error  re- 
fused. May  22,  1902. 
Spence  v.  Dawson,  Third  District,  67  S.  W.  Rep.,  180.    Writ  of  error 

granted,  June  27,  1902.     Affirmed,  November  10,  1902,  Spence  v. 

Mitchell,  to  appear  in  96  Texas. 
Stanfield  v.  McLennan  County,  Second  District.     Oral  opinion  on  ap- 
peal.   Writ  of  error  refused,  March  6,  1902. 
State  ex  rel.  Flood  v.  Bean,  Second  District.     No  published  opinion. 

Writ  of  error  refused,  January  9,  1902. 
State  of  Texas  ex  rel.  Maxwell  v.  Crumbaugh,  Fourth  District,  63  S.  W. 

Rep.,  925.    Writ  of  error  refused,  October  28,  1901. 
State  National  Bank  of  Dallas  v.  City  of  Dallas,  Fifth  District,  68  S. 

W.  Rep.,  334.    Writ  of  error  refused,  April  24,  1902. 
State  of  Texas  v.  International  &  G.  N.  R.  R.  Co.,  Third  District,  68 

S.  W.  Rep.,  534.    Writ  of  error  refused,  June  25,  1902. 
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State  of  Texas  v.  Shippers  Compress  and  Warehouse  Co.,  Third  District, 

67  S.  W.  Rep.,  1049.    Writ  of  error  granted.  May  22,  1902.    Affirmed, 

95  Texas,  603. 
State  of  Texas  v.  Waters  Pierce  Oil  Co.,  Third  District,  67  S.  W.  Rep., 

1057.    Writ  of  error  refused,  May  22,  1902. 
Stell  V.  Houston  E.  &  W.  T.  Ry.  Co.,  Fourth  District,  67  S.  W.  Rep., 

537.    Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 

May  29,  1902. 
Steward  v.  Wagley,  Second  District,  68  S.  W.  Rep.,  297.    Writ  of  error 

refused,  June  25,  1902. 
Stewart  v.  Robbins,  Second  District,  65  S.  W.  Rep.,  899.    Writ  of  error 

refused,  January  23,  1902. 
Stratton  v.  Robinson,  Fifth  District,  67  S.  W.  Rep.,  539.    Writ  of  error 

refused,  March  20,  1902. 
Stratton  v.  West  &  Bennett,  Fourth  District,  66  S.  W.  Rep.,  244.    Writ 

of  error  refused,  February  27,  1902. 
Street  v.  Robertson,  Second  District,  66  S.  W.  Rep.,  1120.     Writ  of 

error  refused,  April  10,  1902. 
Strickel  v.  Turberville,  Second  District,  67  S.  W.  Rep.,  1058.    Writ  of 

error  refused.  May  22,  1902. 
Stroud  V.  Hawkins,  Fifth  District,  67  S.  W.  Rep.,  534.    Writ  of  error 

refused,  March  20,  1902. 
Stroud  V.  Hawkins,  Fifth  District,  67  S.  W.  Rep.,  1103.    Writ  of  error 

refused,  March  20,  1902. 
Sullivan  &  Co.  v.  Skinner,  Fourth  District,  66  S.  W.  Rep.,  680.    Writ 

of  error  refused,  March  27,  1902. 
Swain  v.  Mitchell,  Fourth  District,  66  S.  W.  Rep.,  61.     Writ  of  error 

refused,  February  20,  1902. 
Taffinder  v.  Merrell,  Third  District,  61  S.  W.  Rep.,  936.    Writ  of  error 

granted,  October  31,  1901.    Affirmed,  95  Texas,  95. 
Tarrant  County  v.  Reid,  Second  District,  67  S.  W.  Rep.,  785.    Writ  of 

error  refused.  May  22,  1902. 
Tenison  v.  Patton,  Fourth  District,  64  S.  W.  Rep.,  810.    Writ  of  error 

granted,  December  12,  1901.    Reversed  and  remanded,  95  Texas,  284. 
Terry  v.  Dale,  Third  District,  65  S.  W.  Rep.,  51,  396.     Writ  of  error 

refused,  January  9,  1902. 
Texarkana  &  Ft.  Smith  Ry.  Co.  v.  Spencer,  Fourth  District,  67  S.  W. 

Rep.,  196.    Writ  of  error  refused,  April  24,  1902. 
Texas  Brewing  Co.  v.  Mallette,  Trustee,  Second  District,  67  S.  W.  Rep., 

441.    Writ  of  error  refused  May  1,  1902. 
Texas  Central  R.  R.  Co.  v.  Andrews,  Second  District,  67  S.  W.  Rep., 

923.    Writ  of  error  refused,  June  5,  1902. 
Texas  Fire  Insurance  Co.  of  Waco  v.  Berry,  Second  District,  67  S.  W. 

Rep.,  790.    Writ  of  error  refused.  May  1,  1902. 
Texas  Land  and  Mort.  Co.,  Ldm.,  v.  Cooper,  Fifth  District,  67  S.  W. 

Rep.,  173.    Writ  of  error  refused,  March  13,  1902. 
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Texas  Midland  R.  R.  Co.  v.  Cardwell,  Fifth  District,  67  S.  W.  Rep.,  157. 

Writ  of  error  refused,  February  27,  1902. 
Texas  &  N.  0.  R.  R.  Co.  v.  Mortenson,  First  District,  66  S.  W.  Rep.,  99. 

Writ  of  error  refused,  February  13, 1902. 
Texas  &  Pac.  Ry.  Co.  v.  Cope,  Fifth  District,  68  S.  W.  Rep.,  831.    Writ 

of  error  refused,  May  22,  1902. 
Texas  &  Pac.  Ry.  Co.  v.  Cushney,  Second  District,  64  S.  W.  Rep.,  795. 

Writ  of  error  granted,  January  9,  1902  (G.  C.  &  S.  F.  Ry.  Co.  and  A. 

T.  &  S.  F.  Ry.  Co.  v.  Cushney).    Affirmed,  95  Texas,  309. 
Texas  &  Pac.  Ry.  Co.  v.  Davis,  Fourth  District,  66  S.  W.  Rep.,  598. 

Writ  of  error  refused,  March  20,  1902. 
Texas  &  Pac.  Ry.  Co.  v.  Dick,  Second  District,  63  S.  W.  Rep.,  895.    Writ 

of  error  refused,  October  10,  1901. 
Texas  &  Pac.  Ry.  Co.  v.  Durrett,  Second  District,  63  S.  W.  Rep.,  904. 

Writ  of  error  refused,  October  10,  1901. 
Texas  &  Pacific  Ry.  Co.  v.  Funderburk,  Fifth  District,  68  S.  W.  Rep., 

1006.    Writ  of  error  refused,  June  25,  1902. 
Texas  &  Pac.  Ry.  Co.  v.  Hamilton,  Fifth  District,  66  S.  W.  Rep.,  797. 

Writ  of  error  refused,  February  13,  1902. 
Texas  &  Pac.  Ry.  Co.  v.  Harby,  Second  District,  67  S.  W.  Rep.,  541. 

Writ  of  error  refused,  April  24,  1902. 
Texas  &  Pac.  Ry.  Co.  v.  Johnston,  Second  District.    No  published  opin- 
ion.   Writ  of  error  refused,  February  20,  1902. 
Texas  &  Pac.  Ry.  Co.  v.  Kingston,  Fifth  District,  68  S.  W.  Rep.,  518. 

Writ  of  error  refused,  June  12,  1902. 
Texas  &  Pac.  Ry.  Co.  v.  Maddox,  Third  District,  63  S.  W.  Rep.,  134. 

Writ  of  error  refused,  October  17,  1901. 
Texas  &  Pac.  Ry.  Co.  v,  Parker,  Fifth  District,  68  S.  W.  Rep.,  831. 

Writ  of  error  refused,  May  22,  1902. 
Texas  &  Pac.  Ry.  Co.  v.  Putman,  Second  District,  63  S.  W.  Rep.,  910. 

Writ  of  error  refused,  October  10,  1901. 
Texas  &  Pac.  Ry.  Co.  v.  Rutherford,  Fifth  District,  68  S.  W.  Rep.,  825. 

Writ  of  error  refused.  May  22,  1902. 
Texas  &  Pac.  Ry.  Co.  v.  Scharbauer  Bros.,  Second  District,  64  S.  W. 

Rep.,  1095.    Writ  of  error  refused,  October  31,  1901. 
Texas  &  Pac.  Ry.  Co.  v.  Tarkington,  Fifth  District,  66  S.  W.  Rep.,  137. 

Writ  or  error  refused,  January  16,  1902. 
Texas  &  Pac.  Ry.  Co.  v.  TJtley,  Second  District,  66  S.  W.  Rep.,  311. 

Writ  of  error  refused,  February  27,  1902. 
Texas  &  Pac.  Ry.  Co.  v.  Wooldridge  &  Bro.,  Second  District,  63  S.  W. 

Rep.,  905.    Writ  of  error  refused,  October  10,  1901. 
Texas  Tram  and  Lumber  Co.  v.  Gwin,  First  District,  68  S.  W.  Rep., 

721.    Writ  of  error  refused,  June  25,  1902. 
Thompson,  Executor,  v.  Cobb,  Fifth  District.     No  published  opinion. 

Writ  of  error  granted,  November  25,  1901.    Reversed  and  remanded, 

96  Texas,  140. 
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Tillman  v.  Peoples,  Third  District,  67  S.  W.  Bep.,  920.    Writ  of  error 

refused,  April  24,  1902. 
Tinsley  v.  Ardrey,  Fifth  District,  64  S.  W.  Rep.,  803.     Writ  of  error 

refused,  December  2,  1901. 
Tinsley  v.  Corbett,  First  District,  66  S.  W.  Rep.,  910.     Writ  of  error 

refused,  March  27,  1902. 
Tinsley  v.  Dansby,  Second  District,  67  S.  W.  Rep.,  1103.    Writ  of  error 

refused,  April  24,  1902  (Jacobs  v.  Dansby). 
Tippet  V.  Brooks,  Fifth  District,  67  S.  W.  Rep.,  512.    Writ  of  error  re- 
fused, March  20,  1902.    Written  opinion,  95  Texas,  335. 
Tucker  v.  International  &  G.  N.  R.  R.  Co.,  Third  District,  67  S.  W.  Rep., 

914.    Writ  of  error  refused.  May  29,  1902. 
Underwood  v.  Jones,  Fifth  District.     No  published  opinion.     Writ  of 

error    granted,    October    31,    1901.      Reversed    and    remanded,    95 

Texas,  121. 
Union  Mutual  Ins.  Co.  of  Portland,  Me.,  v.  Crowl,  Second  District,  67  S. 

W.  Rep.,  901.    Writ  of  error  refused.  May  29,  1902. 
Waff  V.  Sessums,  First  District,  66  S.  W.  Rep.,  865.    Writ  of  error  re- 
fused, March  20,  1902. 
Walsh  V.  Ford,  Receiver,  Fifth  District,  66  S.  W.  Rep.,  854.     Writ  of 

error  refused,  February  20,  1902. 
Ward  V.  Marion  County,  Fourth  District,  63  S.  W.  Rep.,  155.    Writ  of 

error  refused,  October  10,  1901. 
Warren  v.  Kohr,  Constable,  Fourth  District,  64  S.  W.  Rep.,  62.    Writ  of 

error  refused,  October  24,  1901. 
Watkins  v.  Huff,  Fourth  District,  63  S.  W.  Rep.,  922.    Application  for 

writ  of  error  dismissed,  October  17,  1901. 
Watson  V.  First  National  Bank  of  Itasca,  Third  District,  66  S.  W.  Rep., 

232.    Application  for  writ  of  error  dismissed  for  want  of  jurisdiction, 

March  27,  1902.    Written  opinion  on  dismissal,  95  Texas,  351. 
Watson  V.  White,  Second  District,  64  S.  W.  Rep.,  826.    Application  for 

writ  of  error  dismissed  for  want  of  jurisdiction,  December  2,  1901 

(White  V.  Watson). 
Waxahachie  Oil  Co.  v.  McLain,  Fifth  District,  66  S.  W.  Rep.,  226.    Writ 

of  error  refused,  January  16,  1902. 
Webb  V.  Gulf,  C.  &  S,  F.  Ry.  Co.,  Fifth  District,  66  S.  W.  Rep.,  684. 

Writ  of  error  refused,  December  5,  1901. 
Webb  County  v.  Board  of  School  Trustees,  Fourth  District,  64  S.  W. 

Rep.,  486.    Writ  of  error  granted,  November  11,  1901.    Reversed  and 

judgment  of  district  court  affirmed,  95  Texas,  131. 
Wehner  &  White  v.  Lagerfelt,  Fourth  District,  66  S.  W.  Rep.,  1135. 

Writ  of  error  refused,  February  27,  1902. 
Wellington  v.  Southern  Pacific  Co.,  Fourth  District,  65  S.  W.  Rep.,  219. 

Writ  of  error  refused,  January  9,  1902. 
Werner  v.  Pfeuffer  &  Co.,  Fourth  District,  65  S.  W.  Rep.,  888.    Writ 

of  error  refused,  January  23,  1902. 
Vol.  UCXXXV.  Supreme— 44 
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Wester  v.  Oge,  Fourth  District,  68  S.  W.  Bep.,  1005.    Writ  of  error  re- 
fused, June  19, 1902  (Wester  v.  Oge,  Wester  v.  School  Trustees). 
Western  U.  Tel.  Co.  v.  Barefoot,  Second  District,  67  S.  W.  Bep.,  912. 

Application  for  writ  of  error  dismissed  for  waot  of  jurisdiction.  May 

22,  1902. 
Western  U.  Tel.  Co.  v.  Bouchell,  Second  District,  67  S.  W.  Bep.,  159. 

Writ  of  error  refused.  May  29,  1902. 
Western  U.  Tel.  Co.  v.  GriflBn,  Fourth  District,  65  S.  W.  Bep.,  661. 

Writ  of  error  refused,  January  9,  1902. 
Western  U.  Tel.  Co.  v.  Swearingen,  Second  District,  65  S..  W.  Bep., 

1080.    Writ  of  error  granted,  March  6, 1902.    Beversed  and  remand^, 

95  Texas,  420. 
White  V.  Provident  National  Bank,  Third  District,  65  S.  W.  Bep.,  498. 

Writ  of  error  refused,  February  20,  1902. 
Wilcoxson  V.  Howard,  Third  District,  63  S.  W.  Bep.,  938.     Writ  of 

error  refused,  October  17,  1901. 
Williams  v.  Bradley,  Third  District,  67  S.  W.  Bep.,  170.    Writ  of  error 

refused,  April  24,  1902. 
Williams  v.  Eldridge,  Second  District.     No  published  opinion.     Writ 

of  error  refused.  May  1,  1902. 
Williams  v.  Myer,  Trustee,  First  District,  64  S.  W.  Bep.,  66.    Writ  of 

error  refused,  October  24,  1901. 
Williams,  Executor,  v.  Clawson,  First  District,  66  S.  W.  Bep.,  702. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction,  March 

6,  1902. 
Wilson  V.  National  Bank  of  Cleburne,  Fourth  District,  63  S.  W.  Bep., 

1067.    Writ  of  error  refused,  October  28,  1901  (Francis,  Trustee,  v. 

Bank). 
Wisbey  v.  Houston  National  Bank,  Fourth  District,  67  S.  W.  Bep.,  195. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction,  April 

17,  1902  (Tinsley  v.  Houston  National  Bank). 
Word  V.  Schow,  Co.  Judge,  Second  District,  68  S.  W.  Bep.,  192.    Writ 

of  error  refused,  June  19,  1902  (Schow  v.  Word). 

error  refused,  April  24,  1902. 
Yeager  v.  Neil,  First  District,  64  S.  W.  Bep.,  701.    Writ  of  error  refused, 
Yarbrough  v.  De  Martin,  Fourth  District,  67  S.  W.  Bep.,  177.    Writ  of 

December  2,  1901.    . 
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Abandonment 
Of  exception  to  ruling  on  demurrer,  by  amending  pleading.  See  Amendment,  2. 
Of  business  homestead.    See  Homestead,  6-8. 
Facts  not  showing.    See  Homestead,  10. 
Of  settlement  by  purchaser.    See  School  Land,  2. 

Abatement. 

1.  Where  three  years  elapsed  between  the  appearance  of  defendant  in  a  case 
and  the  filing  of  a  plea  in  abatement  of  the  attachment  for  insufficiency  of  the 
bond,  the  delay  was  properly  held  a  waiver  of  the  defect.    Wallace  v.  Bank,  103. 

2.  In  refusmg  a  writ  of  error  in  this  case,  the  ruling  of  the  Court  of  Civil 
Appeals  that  the  rieht  to  plead  in  abatement  of  a  writ  of  attachment  is  lost  by 
fint  answering  to  the  merits  is  disapproved.    Id. 

Abstract. 
Of  judgment  lien  recorded.    See  Judgment  Lien,  1. 

Abatract  of  Title. 
Agreement  in  regard  to.    See  Evidence,  14. 

Account. 
Necessary  to  fix  mechanic's  lien.    See  Mechanic's  Lien,  1,  2. 

Acknowledgment. 
By  wife  necessary  to  make  deed  color  of  title  to  homestead.    See  Limation,  2. 
By  married  woman.    See  Pleading,  13. 

Action. 

By  State  to  collect  taxes.    See  Comptroller,  1. 

By  commissioner  to  liquidate  foreign  corporation.    See  Corporation,  8. 

By  stockholder  of  dissolved  corporation.    See  Corporation,  9. 

Causes  of,  arising  against  foreign  corporation  in  foreign  State.  See  Foreign 
Corporation,  4. 

Not  given  to  third  persons  on  indemnitv  bond.    See  Indemnity  Bond,  2. 

Does  not  lie  to  control  discretion  of  public  officer.    See  Mandamus,  1. 

Not  maintainable  by  private  person  to  enforce  duty  of  public  officer  to  govern- 
ment.   See  Mandamus,  2. 

By  legatee.    See  Pleading,  10,  11. 

For  violation  of  commission  law.    See  Railroad  Commission,  2-4. 

1.  A  party  can  not  sue  to  determine  a  controversy  in  which  no  pecuniary 
right  of  his  is  imperiled.    Harding  v.  Commissioners  Court,  174. 

Actual  Settler. 
Purchase  of  school  land  by.    See  School  Land,  2-6,  11,  18. 
Sale  of  land  by.    See  School  Land,  2. 

Additional  Sections. 
Purchase  of  by  actual  settler.    See  School  Land,  18. 

Administration. 
By  surviving  wife.    See  Community  Property,  4,  5. 
Pleading  as  to  necessity  for.    See  Estates  of  Decedents,  1. 
Allegation  as  to  necessity  of.    See  Pleading,  10,  11. 
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Administrator's  Sale. 

1.  It  was  not  essential  to  the  validity  of  orders  of  sale  of  land  in  administra- 
tion, appearing  in  the  minutes  of  the  county  court  in  1868,  that  the  presiding 
judge  should  have  approved  and  signed  the  minutes  of  the  term  at  which 
they  were  rendered;  the  statute  requiring  such  signature  is  directory  merely. 
1  Pasch.  Dig.  Laws,  arts.  1236,  1383.    Norwood  v.  Snell,  582. 

2.  An  administrator  can  not  bind  the  estate  by  a  covenant  of  warranty  on 
sale  of  land.    Dallas  County  v.  Land  and  Cattle  Co.,  200. 

3.  An  administrator  is  not  personally  bound  on  a  warranty  or  oral  promise 
given  upon  sale  of  lands  of  the  estate  which  distinctly  states  that  he  warrants 
as  administrator  and  not  personally.    Id. 

Administrator. 
Can  not  bind  estate  by  his  warranty.    See  Administrator's  Sale,  2. 
Oral  undertaking  merged  into  written  warranty.    See  Contraet,  8. 

Adverse  Claimant. 
Not  entitled  to  intervene.    See  Intervention,  1. 
Attacking  title  of  purchaser.    See  School  Land,  3. 

Adverse  Possession. 
Plead  as  next  before  commencement  of  suit.    See  Limitation^  1. 
Under  void  colony  grant.    See  Validating  Act,  1. 

Affidavit. 
Of  inability  to  give  cost  bond  contested.    See  Appeal,  2,  3. 
Contesting  inability  to  secure  cost.    See  Practice  on  Appeal,  1. 
Of  purchaser  of  school  land.    Sec  School  Land,  4. 

Affirmance  of  Judgment. 

An  express  overruling  of  assignment  of  error.  *  See  Practice  in  Supreme 
Court,  2. 

Affirmative  Error. 
Submitting  separate  defenses  conjunctively.    See  Charge  of  Court,  2. 

Agency. 

Authority  of  agent  to  employ  for  principal.    See  Master  and  Servant,  1,  2. 
Knowledge  by  agent  imputed  to  master.    See  Master  and  Servant,  4. 
Scope  of  autiionty  of  general  foreman.    See  Master  and  Servant,  11. 
Oflacer  acting  for  State.    See  School  Fund,  1,  2. 

Agreed  Case. 
Presumption  in  support  of  judgment.    See  Practice  on  Appeal,  3. 

Agricnlture. 
Creation  of  corporation  for  purpose  of.    See  Corporation,  3-6. 

Allowed. 
Defined  and  construed  in  policy  prohibiting  use  of  gasoline.    See  Insurance,  2. 

Amendment. 
Presumption  as  to  pleading  omitted.    See  Presumption,  1. 

1.  Error  in  rulings  of  the  court  is  not  waived  by  amending  pleadings  or  intro- 
ducing evidence  to  conform  to  the  requirements  of  such  rulings,  nor  by  request- 
ing charges  necessary  to  properly  present  defendant's  case  under  the  view  of 
the  law  incorrectly  adopted  by  the  court.    Peacock  v.  Limburger,  268. 

2.  Though  plaintiff  had  reserved  exception  to  the  sustainmg  of  a  demurrer 
to  certain  items  of  damages  claimed,  his  subsequent  amendment  asserting  other 
specific  items  which  woi9(^  make  the  amount  claimed  beyond  the  jurisdiction 
of  the  court,  if  the  damages  excluded  on  demurrer  were  considered  still  in 
controversy,  should  be  taken  as  an  abandonment  of  his  claim  for  those  excluded 
items.    Railway  v.  Kolbe,  76. 
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Amount. 
Of  claim  as  affecting  juriadiction.    See  Jurisdictioii,  1 
Of  recovery  on  warranty.    See  Warranty,  1,  2. 

Amount  in  Controversy. 

As  determining  right  to  appeaL    See  Appeal,  1. 

As  affecting  right  to  injunction.    See  Jurisdiction  of  County  Court,  1. 

As  affecting  jurisdiction.    See  Jurisdiction  of  County  Court,  3,  4. 

In  suit  to  enforce  lien  upon  land.    See  Jurisdiction  of  District  Court,  1. 

In  case  commenced  in  justice  court.  See  Jurisdiction  of  Court  of  Civil 
Appeals,   1. 

Anti-Tmst  Law. 
Constitutionality  of.    See  Trust  Law,  1. 
Intent  in  forming  corporation.    See  Trust  Law,  2. 
Evidence  of  incorporation  for  unlawful  purpose.    See  Trust  Law,  3. 
Prevention  of  competition.    See  Trust  Law,  4. 

AppeaL 

To  the  district  court  in  probate  proceeding.    See  Estates  of  Decedents,  1. 

In  suit  for  determining  reasonableness  of  Railroad  Commission  rate.  See 
Final  Judgment,  2. 

Necessity  of  motion  for  new  trial.    See  Motion  for  New  Trial,  1. 

Contesting  inability  to  secure  cost.    See  Practice  on  Appeal,  1. 

Error  on  one  issue  not  rendered  harmless  by  finding  on  another.  See  Practice 
on  Appeal,  2. 

1.  Courts  of  civil  appeals  have  jurisdiction  of  appeals  from  county  courts  in 
cases  commenced  in  justice  courts,  where  the  amount  sued  for  was  more  than 
$100,  though  the  judgment  appealed  from  was  for  less.  Const.,  art.  5,  sec.  16; 
Act  of  April  13,  1895;  Rev.  Stats.,  1895,  art.  996.    Railway  v.  Cunnigan,  439. 

2.  One  who,  on  contest  of  his  affidavit  of  inability  to  pay  or  secure  costs,  has 
been  found  able  to  pay  a  part  but  not  all  of  them,  is  not  entitled  to  appeal  with- 
out bond  or  payment  to  the  extent  found  to  be  within  his  ability.  Stewart  v. 
Heidenheimer,  65  Texas,  644,  distinguished.    Pendley  v.  Berry,  72. 

3.  The  decision  of  the  trial  judge  that  appellant,  though  able  to  pay  or  secure 
a  part  of  the  costs,  was  entitled  to  prosecute  his  appeal  without  giving  bond, 
was  not  conclusive  on  the  appellate  court;  the  latter  had  the  final  determination 
of  the  questions  of  law  arising  on  the  facts  found.    Id. 

Appeal  Bond. 
Contesting  affidavit  of  inability  to  nve.    See  Appeal,  2,  3. 
When  fil^  in  probate  proceeding.    See  Estates  of  Decedents,  1. 

Appearance. 
Of  plaintiff  to  defendant's  cross-bill.    See  Reconvention,  1,  2. 

Application. 
To  purchase  school  land.    See  School  Land,  3,  5,  7,  11,  16,  17. 

Armament  of  Counsel. 

1.  When  exception  has  been  reserved  by  proper  bill  to  language  used  by 
counsel  in  addressing  a  jury,  the  Court  of  Civil  Appeals  has  authority  to  review 
the  action  of  the  trial  court  in  reference  thereto,  although  there  may  have  been 
no  request  by  the  complaining  party  that  a  charge  be  given  to  the  jury  to  dis- 
regard the  improper  language.    Telegraph  Co.  v.  Perry,  645. 

Assignee. 
Of  purchaser  of  school  land.    See  School  Land,  2,  3,  6. 
Usury  in  extension  of  contract  by.    See  Usury,  1. 

Assignment. 

Rights  under  contract  held  assignable.     See  Contract,  5,  6. 
Of  purchase  money  notes.    See  Foreclosure,  1-5. 
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Astismneiit— continued. 

Preventing  garnishment  cUim.    See  Gamiahmenty  3. 

Of  contract  conveying  merely  optional  right.    See  Innocent  Pnrdiaaer,  3,  4. 

Contract  rights  held  assignable.    See  Railway,  4,  5. 

Of  purchase  money  note.    See  Vendor  and  Vendee,  1-4. 

Asfigmncnt  of  Srror. 

Not  considered  unless  assigned  on  appeaL    See  Practice  in  Supreme  Court,  1. 

Not  passed  on  on  appeal  treated  as  oyerruled.  See  Practice  in  Supreme 
Court,  2. 

1.  An  assignment  of  error  in  the  charge  and  verdict  in  holding  a  telegraph 
company  liable  for  failure  to  send  out  a  message  to  the  addressee  in  the  counti^, 
when  no  undertaking  to  do  so  was  shown  by  the  pleadings  or  evidence,  involves 
the  suffidencv  of  the  pleadinffs  to  show  such  agreement,  though  the  attention 
of  the  appellate  court  may  have  been  directed  to  the  question  from  another 
point  of  view^ — the  defendant's  right  to  payment  of  charges  for  delivery  beyond 
free  limits.    Telegraph  Co.  v.  Swearingen,  420. 

AMunied  Kifk. 
Arising  from  customary  method  of  work.    See  Master  and  Servant,  6,  7. 
Where  promise  to  repair  defect  is  made.    See  Master  and  Servant,  9,  12. 
Where  duty  is  not  obvious.    See  Master  and  Servant,  13. 
Burden  of  proving  knowledge  of  defect.    See  3laster  and  Servant,  14,  15. 

Attachment  Bond. 
Delay  in  filing  plea  to  abate.    See  Abatement,  1. 

Right  to  quash  not  lost  by  answering  to  the  merits.    See  Abatement,  2. 
Order  of  pleading  in  abatement.    See  Pleading,  1. 
Waiver  of  defect  in.    See  Abatement,  1. 

Attorney. 
Failure  to  appoint  where  service  by  publication.    See  Execution  Sale,  2. 
Selling  principal's  land  for  his  own  debt.    See  Innocent  Purchaser,  1. 

1.  An  attorney  stands  in  no  such  relation  of  trust  towards  the  adverse  party 
as  will  prevent  him  from  buying  the  property  of  defendant  for  himself  at  judi- 
cial or  execution  sale  under  process  controlled  by  him  as  counsel  for  plaintiff. 
Douglas  V.  Blount,  369. 

2.  A  purchase  of  property  by  an  attorney,  at  a  sale  under  process  controlled 
by  him,  without  circumstances  impeaching  the  fairness  of  the  transaction,  and 
when  his  client  consents  to  the  purchase  or  the  attorney  bids  sufficient  at  the 
sale  to  discharge  the  judgment,  will  be  held  good  against  any  claim  of  the 
defendant  in  the  writ.    Id. 

3.  McLaury  v.  Miller,  64  Texas,  384;  Mackay  v.  Martin,  26  Texas,  62,  and 
numerous  cases  outside  of  Texas,  on  purchase  by  an  attorney  under  process  con- 
trolled by  him,  discussed,  limited,  and  reconciled  with  the  ruling  herein.    Id. 

Attomey-GeneraL 

Bringing  suit  for  collection  of  taxes.    See  Comptroller,  1. 

Prosecutes  for  violation  of  commission  laws.    See  Railroad  Commission,  2-4. 

Attorney's  Fees. 
In  note  given  for  improvements  upon  homestead.    See  Homestead,  12. 

Austin's  Colony. 
Grant  to  colonist  outside  colony  limits.    See  Limitations,  3. 

Auxiliary  Corporation. 
As  representing  another.    See  Foreign  Corporation,  2-4. 

Banks. 
Director  dealing  with  corporation.    See  Trustee,  1,  2. 
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Bill  of  EzceptioiL 

To  argument  sufficient  without  request  of  charge.  See  Argument  of  Ooun^ 
sel,  1. 

Beneficiary. 

Effect  of  death  of  before  that  of  insured.    See  Benefit  Society,  1,  2. 
Bound  by  recitals  in  deed.    See  Trusts,  1-4. 

Benefit  Society. 

1.  A  benefit  secured  by  the  certificate  of  a  benevolent  society,  payable  on  the 
death  of  insured  to  a  named  beneficiary  and  providhig  that  any  change  of 
beneficiaries  should  be  made  by  surrender  and  cancellation  of  the  certificate  and 
issuance  of  a  new  one,  did  not  become  payable  to  the  heir,  their  son,  on  death  of 
both  insured  and  beneficiary,  unless  the  latter  survived  the  former.  Association 
V.  Whitridge,  639. 

2.  In  order  that  the  heir  of  the  beneficiary  might  recover,  where  both  insured 
and  beneficiary,  husband  and  wife,  perished  in  Uie  Galveston  flood,  it  was  neces- 
sary to  show  that  the  former  died  first.    Id. 

Bona  Fide  Purchaser. 
Protection   against   homestead   rights.    See   Homestead,   11. 

Bondfl. 
Waiver  of  deficit  in.    See  Abatement,  1. 

Action  on  for  sale  of  liquor  to  student.    See  Liquor  Dealer,  !• 
Of  suburban  pcwsenger  road.    See  Railroad  Commission,  1. 
Of  sheriff,  action  on.    See  Venue,  1. 
Of  liquor  dealer.    See  Waiver,  1. 

Boundary. 

Instructions  not  on  weight  of  evidence.    See  Charge  of  Court,  1. 

Of  grant  of  school  land  to  county.    See  County  School  Land,  5. 

Jurisdiction  of  Supreme  Court  in  cases  of  conflicting  decisions.  See  Jurisdic- 
tion of  Supreme  Court,  1. 

Jurisdiction  of  Supreme  Court  over.    See  Jurisdiction  of  Supreme  Court,  1,  2. 

Burden  of  Proof. 

As  to  whether  husband  or  wife  drowned  together  died  flrst.  See  Benefit 
Society,  2. 

Creditor's  deed  existed  at  the  time  of  fraudulent  conveyance.  See  Fraudulent 
Conveyance,  2. 

Of  payment  of  consideration  and  good  faith  of  purchaser.  See  Innocent  Pur- 
chaser, 1,  2. 

As  to  limitation  against  judgment  lien.    See  Limitation,  4. 

That  plaintiff  suing  to  test  local  option  election  was  a  licensed  dealer.  See 
Local  Option  Law,  2. 

To  show  that  injury  was  from  risk  assumed.    See  Master  and  Servant,  7. 

In  case  of  contributory  negligence.    See  Master  and  Seryant,  8. 

Of  assumption  of  risk  by  servant.    See  Master  and  servant  14,  15. 

Of  unlawful  piurpose  in  incorporating.    See  Trust  Law,  2,  3. 

1.  On  proof  of  outstanding  title  by  defendant,  it  was  not  necessary  for 
plaintiff,  in  order  to  sustain  his  title  by  limitation,  otherwise  fully  shown,  to 
show  affirmatively  that  there  was  no  disability  on  the  part  of  the  holders  of 
the  outsUnding  title.    Travis  v.  Hall,  116. 

2.  Plaintiff  in  trespass  to  try  title  who  relies  upon  a  judgment  of  recovery 
against  defendant's  vendor  has  the  burden  of  showmg  the  facts  which  make  it 
binding  on  defendant.    Parker  v.  Campbell,  82. 

Business  Homestead. 
Abandonment  of.    See  Homestead,  6-8. 
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-   For  ieuljoining  survey  in  school  land  grant.    See  County  School  Land,  5. 
For  course  controlled  by  those  for  comers.    See  Description,  1. 
In  establishing  highway.    See  Streets,  1,  3,  4. 

Cancellation. 

Of  certificates  on  death  of  beneficiary.    See  Benefit  Society,  1. 

Of  married  woman's  deed.    See  Pleading,  13. 

Of  lease  by  commissioner.    See  School  Land,  9,  11. 

Caption. 
Of  act  referred  to  for  construction  of  language.    See  Cities,  4. 
Of  act  as  bearing  on  its  construction.    See  Statutory  Construction,  5. 

Carrier. 

'    Not  liable  as  such  for  death  by  act  of  servant.    See  Death,  2,  3. 
•    Can  not  contract  against  liability.    See  Railway,  2. 
Of  dangerous  explosives.    See  Railway,  10-12. 

1.  A  railway  company  is  not  justified  in  refusing  to  receive  and  transput 
cattle  over  its  line,  on  a  contract  of  through  shipment  made  by  another  road 
over  it  and  connecting  lines,  as  required  by  article  4535,  Revised  Statutes,  by 
the  fact  that  such  shipment  was  from  a  point  without  to  one  within  the  quar- 
antine lines  established  by  the  Texas  commission,  where  both  the  point  of 
shipment  and  of  destination  were  without  the  lines  established  by  the  federal 
autnorities.    Railway  v.  Masterson^  262. 

2.  In  an  action  against  several  connecting  carriers  for  damages  in  the  trans- 
portation of  cattle,  it  was  not  erroneous  to  instruct  the  jury  to  determine  the 
aggregate  damage  caused  by  wrongful  delays  between  the  points  of  origin  and 
destination  of  the  shipment,  and  apportion  against  each  defendant  the  amount 
caused  by  his  individual  default,  the  jury  being  fully  instructed  that  each  was 
only  liable  for  delays  on  its  own  line.    Railway  v.  Cushney,  309. 

Case  of  Boundary. 

What  constitutes.    See  Jurisdiction  of  Supreme  Court,  2. 

X^aes  Overruled,  Criticised,  Followed,  etc. 

1.  Sayles  v.  Bradley,  92  Texas,  406,  followed.    Railway  v.  Dilworth,  327. 

2.  Herman  v.  Likens,  90  Texas,  448,  followed.    Taflander  v.  Merrell,  95. 

3.  Weems  v.  Masterson,  80  Texas,  45,  followed.    Taffinder  v.  Merrell,  95. 

4.  The  rulings  in  San  Antonio  v.  Smith,  94  Texas,  266,  as  to  the  right  of 
indemnity  or  contribution  between  wrongdoers,  approved  and  followed.  Pizzini 
T.  San  Antonio,  1. 

5.  Long  V.  Railway,  94  Texas,  53,  followed  as  to  practice  in  cases  reversed  and 
Temanded  by  Courts  of  Civil  Appeals.    Ham  v.  B.  and  S.  Assn.,  79. 

6.  Railway  v.  Wood,  69  Texas,  679,  and  Railway  v.  Brown,  78  Texas,  402, 
approved  and  followed;  Railway  v.  Conroy,  83  Texas,  216,  questioned.  Railway 
V.  Hill,  629. 

7.  Railway  v.  Wood,  69  Texas,  679,  and  Railway  v.  Brown,  78  Texas,  402, 
approved  and  followed;  Railway  v.  Conroy,  83  Texas,  216,  questioned.  Railway 
V.  Hill,  629. 

8.  Chevalier  v.  Wilson,  1  Texas,  160,  distinguished.  Lord  v.  Insurance  Co., 
216. 

9.  Stewart  v.  Heidenheimer,  55  Texas,  644,  distinguished.  Pendley  v.  Berry 
A  Towles,  72. 

10.  Browning  v.  Pumphrey,  81  Texas,  166,  and  various  cases  resting  upon 
statutes,  distinguished  from  the  preseiit  one.    Harris  v.  Schlinke,  88. 

11.  Commissioner  v.  Smith,  5  Texas,  471,  and  Chappell  v.  Rogan,  94  Texas, 
492,  distinguished,  as  being  cases  where  the  Commissioner  denied  plaintiff's  claim 
because  of  the  superior  rights  of  a  prior  locator.  Mining  Co.  v.  Rogan,  Comr., 
452. 

12.  Texas  Land  and  Loan  Co.  v.  Blalock,  76  Texas,  85,  distinguished.  Parrish 
A  Potter  V.  Hawes,  185. 
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Cases  Overruled,  Criticised^  Followed,  etc. — continued. 

13.  Decision  in  State  v.  Austin  &  Northwestern  Railway  Company,  94  Texas, 
530,  limited  and  distinguished.    City  of  Dallas  v.  Street  Railway,  268. 

14.  This  case  distinguished,  as  an  abandonment  of  the  business  homestead, 
from  that  of  a  mere  suspension  of  business  for  a  reasonable  time,  in  order  to 
change  to  another  or  arrange  for  a  resumption  of  the  first,  as  in  Bowman  v. 
Watson,  66  Texas,  295;  Gassaway  v.  White,  70  Texas,  475;  Hargadine  v.  Whit- 
field, 71  Texas,  482;  Malone  v.  Komrumpf,  84  Texas,  454.  Alexander  v.  Lovett, 
661. 

15.  Davis  V.  McCartney,  64  Texas,  584,  and  Puckett  v.  Johnson,  45  Texas,  550, 
followed.    Woodley  v.  Adams,  55  Texas,  535,  limited.    Wingfield  v.  Hackney,  490. 

16.  Decision  in  State  v.  Austin  &  Northwestern  Railway  Company,  94  Texas, 
530,  limited  and  distinguished.    City  of  Dallas  v.  Street  Railway,  268. 

17.  Pearce  v.  Bell,  21  Texas,  690;  Day  v.  Cross,  59  Texas,  608;  Jones  v.  Ford, 
-00  Texas,  131,  and  Railway  v.  Henderson,  86  Texas,  307,  explained  and  limited. 
Ablowich  v.  Bank,  429. 

18.  McLaury  v.  Miller,  64  Texas,  384;  Mackay  v.  Martin,  26  Texas,  62,  and 
numerous  cases  outside  of  Texas,  on  purchase  by  an  attorney  under  process  con- 
trolled by  him,  discussed,  limited,  and  reconciled  with  the  ruling  herein.  Douglas 
V.  Blount,  369. 

19.  Bacon  v.  Russell,  57  Texas,  409;  White  v.  Martin,  66  Texas,  340;  Holmes 
V.  Anderson,  59  Texas,  482;  Galveston,  etc..  Railway  v.  State,  81  Texas,  572; 
explained,  limited  and  reconciled  with  railway  v.  Keuchler,  36  Texas,  382.  Rail- 
way V.  State,  507. 

20.  Branch  v.  Simons,  48  Southwestern  Reporter,  40;  Scott  v.  Pettigrew,  72 
Texas,  321;  and  Ayres  v.  Harris,  77  Texas,  108,  discussed  as  to  conflict  on  the 
question  of  proper  charge  on  the  effect  of  excess  in  a  survey  upon  its  boundaries. 
McCurdy  &  Daniels  v.  Conner,  246. 

21.  New  York  Life  Insurance  Company  v.  Orlopp,  61  Southwestern  Reporter, 
336,  approved,  and  Conway  v.  Insurance  Company,  140  New  York,  79,  and 
Strauss  v.  Insiurance  Company,  67  New  York  Supplement,  509,  discussed.  Insur- 
ance Co.  V.  English,  391. 

22.  Brazoria  County  v.  Calhoun,  61  Texas,  223;  Pevito  v.  Rodgers,  52  Texas, 
581;  Jones  v.  Jones,  1  White  &  Willson,  Civil  Cases,  sees.  200-202,  discussed  and 
•reconciled.    Railway  v.  Cunnigan,  439. 

23.  The  case  of  Scott  v.  Pettigrew,  72  Texas,  328,  and  Ayers  v.  Harris,  77 
Texas,  108,  explained  and  reconciled;  the  former  criticised  but  not  overruled. 
Yocham  v.  McCurdy  &  Daniels,  336. 

24.  Branch  v.  Simons,  48  Southwestern  Reporter,  40;  Scott  v.  Pettigrew,  72 
Texas,  321;  and  Ayres  v.  Harris;  77  Texas,  108,  discussed  as  to  conflict  on  the 
question  of  proper  charge  on  the  effect  of  excess  in  a  survey  upon  its  boundaries. 
McCurdy  &  Daniels  v.  Conner,  246. 

25.  Refusing  a  writ  of  error  in  this  case  on  the  ground  that  plaintiff  had  not 
alleged  facts  entitling  him  to'  sue,  the  court  decline  to  either  approve  or  dis- 
approve the  rulings  by  which  the  trial  court  or  the  Court  of  Civil  Appeals  sus- 

•tained  judgment  for  defendants.    Harding  v.  Commissioners  Court,  174. 

26.  The  judgment  of  the  Court  of  Civil  Appeals  in  this  case  is  affirmed  on 
the  grounds  here  announced  without  passing  on  the  correctness  of  those  assigned 
in  that  court.    Oil  and  Pipe  Line  Co.  v.  Teel,  886. 

27.  Drake  v.  Brander,  8  Texas,  353,  followed,  and  Hart  v.  Kanady,  33  Texas, 
720,  overuled.    Wallace  v.  Bank,  103. 

28.  Walters  v.  Texas  Building  and  Loan  Association,  8  Texas  Civil  Appeals, 
500,  approved,  and  American,  etc.,  Association  v.  Ham,  62  Southwestern  Re- 
porter, 74,  overruled.    Ham  v.  Am.  B.  and  L.  Assn.,  79. 

29.  Carter  v.  Hubbard,  79  Texas,  356;  Bames  v.  White,  53  Texas,  631;  Snyder 
V.  Wiley,  59  Texas,  448,  and  Cameron  v.  Marshall,  65  Texas,  7,  overruled,  on  the 
question  of  jurisdiction  in  suits  to  foreclose  liens  where  the  lien  is  disallowed. 
Ablowich  V.  Bank,  429. 

30.  Railway  v.  Cooper,  2  Texas  Civ.  App.,  42,  approved,  and  Railway  v. 
Douglass,  69  Texas,  694,  overruled.    Railway  v.  Mangham,  413. 

31.  The  conflict  between  the  ruling  of  the  Court  of  Civil  Appeals  in  this  case 
and  that  of  the  court  of  the  Second  District  in  Thompson  v.  Telegraph  Com- 
pany is  resolved,  on  certificate  of  the  conflict,  in  favor  of  the  latter  decision. 
Telegraph  Co.  v.  Pearce,  578. 
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Causal  ConnectioiL 
Of  omission  of  statutory  signals  with  the  injury.    See  Crossing,  1. 

Cause  of  Action. 
Pecuniary  interest  necessary  to.    See  Action,  1. 

Certificate. 
Of  Utnd  commissioner, — effect  of.    See  School  Land,  3,  4. 

Certifying  Question. 
Mandamus  to  compel.    See  Jurisdiction  of  Supreme  Court,  1. 

1.  A  court  of  civil  appeals  is  not  required,  under  article  1040,  Revised 
Statutes,  to  certify  to  the  Supreme  Court  for  decision  a  ruling  from  which  one 
of  its  judges  dissented,  where  the  case  is  one  in  which  its  judgment  is  made  final 
by  article  996.    Kidd  v.  Rainey,  Chief  Justice,  556. 

2.  The  decision  of  the  Court  of  Civil  Appeals  for  the  Second  District  in 
Yoacham  v.  McCurdy  &  Daniels,  as  to  error  in  charge  on  the  effect  of  excess  in 
a  survey  in  determining  its  boundaries,  conflicts  with  that  in  Branch  v.  Simons, 
by  the  court  for  the  First  District,  on  the  same  subject,  to  such  an  extent  as  to 
make  it  the  duty  of  the  former  court  to  certify  the  question  to  the  Supreme 
Court,  under  the  Act  of  May  9,  1899,  Twenty-sixth  Legislature,  page  170. 
McCurdy  &  Daniels  v.  Conner,  246. 

3.  In  determining  whether  there  is  such  conflict  in  decisions  as  to  require  a 
question  to  be  certified  to  the  Supreme  Court  under  the  Act  of  May  9,  1899,  the 
same  rule  should  be  applied  as  to  the  necessity  of  there  being  a  well  defined 
oonfiict  (Bassett  v.  Sherrod,  90  Texas,  32)  as  in  determining  the  jurisdiction  of 
the  Supreme  Court  over  a  reversed  and  remanded  case.    Id. 

4.  The  conflict  between  decisions  of  different  courts  of  civil  appeals  can  not  be 
pronounced  settled  by  a  decision  of  the  Supreme  Court  made  before  the  con- 
flicting decisions,  so  as  to  dispense  with  the  necessity  for  certifying  the  question. 
Id. 

Charge. 

Request  for,  on  exception  to  argument  of  counsel.  See  Argument  of  Counsel,  1. 

When  error  is  not  waived  by  requesting  char^.    See  Amendment,  1. 

As^  to  liability  for  damages  between  connectmg  lines  of  carriers.  See  Car- 
rier, 2. 

As  to  mere  incidental  use  of  property.    See  Homestead,  5. 

On  risk  assumed  by  servant.    See  Master  and  Servant,  7. 

On  burden  of  proof  of  contributory  negligence  held  misleading.  See  Master 
and  Servant,  8. 

Not  confined  to  pleading.    See  Master  and  Servant,  10. 

May  assume  authority  in  general  foreman.    See  Master  and  Servant,  11. 

When  peremptory  instruction  demanded.    See  Motion  for  New  Trial,  1,  2. 

On  degree  of  care  in  case  of  discovered  peril.    See  Negligence,  7. 

Grouping  facts  in.    See  Negligence,  9. 

Not  waiving  error.    See  Waiver,  1. 

1.  An  instruction  that  the  fact  that  the  lines  of  a  survey,  as  originally  run 
and  marked,  included  an  excess  of  land  was  immaterial  except  as  a  circumstance, 
to  be  considered  in  connection  with  all  the  evidence,  in  following  the  footsteps 
of  the  surveyor  and  fixing  the  boundary,  was  not  a  charge  on  the  weight  of 
evidence.    Yocham  v.  McCurdy  &  Daniels,  336. 

2.  A  charge  requiring  a  verdict  for  defendant  if  the  evidence  establishes  cer- 
tain facts,  is  not  affirmative  error  as  to  him  though  it  groups  conjunctively  facta 
establishing  distinct  defenses  and  requires  a  finding  in  his  favor  only  on  the 
establishment  of  all  such  facts ;  the  defect  is  one  of  omission,  which  should  be 
corrected  by  a  request  for  instructions  submitting  the  defenses  disjunctively, 
where  nothing  appears  to  indicate  that  the  jury  were  misled  by  it.  Railway  v. 
Hill,  629. 

Charter. 
Of  city  of  Austin.    See  Cities,  1-7. 
Of  auxiliary  to  a  foreign  corporation.    See  Foreign  Corporation,  2-4. 


Digitized  by  VjOOQ IC 


Index.  699 

Charter— continued. 
Of  corporation  for  growing  rice.    See  Corporation,  3-6. 
Effect  of  inclusion  of  two  or  more  purposes.    See  Corporation,  1,  2. 
Autliorizing  taxation  of  franchise.    See  Franchise  Tax,  1,  2. 

Children. 
Rescuing  from  danger.    See  Trespasser,  1. 

CiUtion. 

Failure  to  appoint  attorney  where  citation  is  by  publication.  See  Execution 
Sale,  2. 

Served  on  auxiliary  Texas  corporation.    See  Foreign  Corporation,  4. 

To  plaintiffs  on  defendant's  cross-bill.    See  Beconvention,  1,  2. 

Cities. 
Power  under  charter  to  tax  franchise.    See  Franchise  Tax,  1-4. 
Ordinance  openiiig  street.    See  Streets,  2. 

1.  Paragraph  46  of  section  70  of  the  special  charter  of  the  city  of  Austin, 
authorizing  the  city  to  create  a  system  of  waterworks  and  electric  lighting,  is 
not  inconsistent  with  nor  repealed  by  section  103  of  said  charter,  which  imposes 
upon  the  water  and  light  commission  created  for  the  city  the  power  to  receive, 
manage,  and  maintain  such  plant,  but  not  to  construct  or  purchase  one,  and 
the  latter  section  does  not  transfer  the  power  to  make  such  purchase  from  the 
city  council  to  the  commission.    City  of  Austin  v.  McCall,  665. 

2.  Paragraph  46  of  section  70  of  the  charter  of  the  city  of  Austin,  prescribing 
specifically  the  plan  and  manner  in  which  it  authorizes  the  city  to  construct 
waterworks,  etc.,  can  not  be  construed  as  authorizing  it  to  acquire  such  plant 
in  any  other  manner,  as,  by  purchase  of  a  system  previously  constructed  by 
private  parties.    Id. 

3.  The  amendment  of  September  21,  1901,  to  the  special  charter  of  the  city 
of  Austin,  authorizing  it,  by  section  33,  to  pledge  its  revenues  to  the  extent  of 
one-fourth  of  one  per  cent  of  taxable  values,  to  meet  indebtedness  to  be  created 
by  the  purchase  of  the  water  and  light  plant  owned  by  private  parties,  is  not 
unconstitutional  as  embracing  a  subject  not  expressed  in  the  title  of  the  bill.    Id. 

4.  It  is  permissible  to  refer  to  the  body  of  an  act  in  order  to  obtain  the 
proper  construction  of  the  language  of  its  caption.  The  description  of  the 
bill  in  its  title  as  an  amendment  of  the  charter  "so  as  *  *  *  to  authorize 
said  city  to  pledge  not  exceeding  one-fourth  of  its  general  revenue  for  the  pay- 
ment and  security  of  judgments  and  claims  herein  specified"  means  judgments 
and  claims  specified  in  the  body  of  the  act,  which  authorizes  the  purchase  of  a 
water  and  light  plant  not  in  its  title  merely,  where  none  were  specified.    Id. 

5.  The  power  given  the  city  of  Austin,  by  the  amended  section  33  of  ita 
charter,  to  pledge  certain  revenues  for  the  payment  of  a  debt  for  the  purchase 
of  a  water  and  light  plant,  conferred  an  implied  power  on  the  city  to  make 
such  purchase.    Id. 

6.  The  purchase  by  the  city  of  Austin  of  the  water  and  light  plant  owned  by 
a  private  corporation  for  $175,000,  created  a  debt  to  that  amount  which  could  not 
be  contracted  without  providing  a  sinking  fund  for  its  retirement,  as  required 
by  article  11,  section  5,  of  the  Constitution,  though  such  purchase  was  part  of 
an  arrangement  for  compromising  other  existing  debts  and  judgments  held  by 
the  water  and  light  company  against  the  city.    Id. 

7.  A  taxpayer  in  a  municipal  corporation  may  enjoin  the  making  of  an  illegal 
contract  by  its  officers  to  create  a  debt  against  it.    Id. 

City  Council. 
Power  to  purchase  water  and  light  plant.    See  Cities,  1. 

Classification. 
Of  lands  as  mineral  bearing.    See  Miring  Law,  1-3. 

Cloud  on  Title. 
Removal  of.    See  Reconvention,  1,  2. 
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ColUteral  AtUck. 
On  guardian's  sale  for  defects  in  petition.    See  Quardian's  Sale,  1,  2,  4. 

•Collision. 

Of  trains  through  violation  of  orders.    See  Negligence,  2. 

Collasion. 

In  purchase  of  land.    See  School  Land,  5. 

Colony. 

Grant  to  colonist  outside  colony  limits.    See  Limitation,  3. 

Colony  Grant. 

Land  beyond  limits.    See  Validating  Act,  1. 

Color  of  Title. 

Deed  to  homestead  without  wife's  separate  acknowledgment,  is  not.  See  Lim- 
itation, 2. 

Grant  beyond  limits  of  colony.    See  Validating  Act,  1. 

Grant  to  colonist  outside  colony  limits  is  not.    See  Limitation,  3. 

Command. 

Permission  not  construed  as.    See  Statutory  Construction,  3,  4. 

Commerce. 

Restriction  of  aids  to.    See  Trust  Law,  2. 

Commission. 

On  collection  of  fees  by  county  clerks.    See  Fees  of  Office,  2. 
On  penalty  on  suit  by  State.    See  Railroad  Ck>nmii88ion,  4. 

Commissioner. 

To  wind  up  foreign  corporation.    See  Corporation,  8. 

Commissioners  Court. 

Compensation  to  clerk  for  ex  officio  service.    See  Fees  of  Office,  3. 
Subdivision  and  sale  of  school  land  by.    See  County  School  Land,  1-4. 
Distribution  of  school  money.    See  School  Fund,  1,  2. 

Commissioner  of  General  Land  Office. 

Duties  with  reference  to  sale  or  lease  of  school  land.  See  School  Land,  3-5, 
^-13,  17. 

Adverse  claimants  intervening  in  suit  against.    See  Intervention,  1. 

Community  Property.  < 

Administration  by  survivor.    See  Pleading.  7. 

1.  A  wife  joined  by  her  husband  conveyed  her  separate  property  to  a  trustee 
for  the  purpose,  apparent  on  the  face  of  the  instrument,  of  converting  it  into 
community  property  of  the  husband  and  wife  by  a  deed  which  the  trustee  there- 
upon made  to  the  husband.  Held,  that  the  conveyances  were  of  no  validity  and 
the  property  remained  her  separate  estate.    Kellett  v.  Trice,  160. 

2.  Property  becomes  community  estate  of  the  husband  and  wife  by  virtue  of 
the  existence  of  the  facts  prescribed  by  the  statute  as  making  it  such,  and  not 
"by  their  agreement  or  contracts  in  the  absence  of  such  facts.    Id. 

3.  See  conveyances  in  which  the  recitals  of  consideration  were  held  merely 
formal,  in  view  of  the  apparent  intention,  on  the  face  of  the  instrument,  to  sim- 
ply convert  separate  into  community  property  by  the  transaction.    Id. 

4.  The  marriage  of  a  surviving  wife  administering,  under  bond,  the  commun- 
ity estate,  terminated  such  administration  by  the  survivor,  and,  with  it  the  right 
to  sell  community  property  under  execution  on  a  judgment  obtained  against  her 
as  survivor  before  her  second  marriage;  the  creditor  must  resort  to  regular  ad- 
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Commimity  Property— continued. 

ministration,  and  his  sale  under  execution  could  be  enjoined.    Rev.  Stats.,  arts. 

2227,  2236,  2237.    Wingfield  v.  Hackney,  490. 

6.  Where  the  survivor  of  a  community  estate,  after  contracting  a  second  mar- 
riage, sued  to  enjoin  the  sale,  on  a  judgment  obtained  against  her  as  such  sur- 
vivor, of  property  claimed  to  be  her  separate  estate  and  the  business  homestead 
of  herself  and  her  first  husband,  being  joined  in  the  suit  by  her  second  husband 
and  the  heirs  of  herself  and  the  first,  on  her  death  the  remaining  parties  were 
entitled  to  prosecute  to  judgment  the  suit  for  injunction.    Id. 

6.  Davis  V.  McCartney,  64  Texas,  584,  and  Pucket  v.  Johnson,  45  Texas,  550» 
followed.    Woodley  v.  Adams,  55  Texas,  535,  limits    Id. 

Commntation. 
Of  taxes  by  cities.    See  Franchise  Tax,  4. 

Compensation. 
Not  necessary  to  make  one  a  servant.    See  Master  and  Servant,  2. 

Competition. 
Restriction  of.    See  Trust  Law,  1-4. 

Complaint. 
By  servant  of  defects  in  apparatus.    See  Master  and  Servant,  9,  11,  12. 

Compressing  Cotton. 
Restriction  of  competition  in.    See  Trust  Law,  1-4. 

Compromise. 
Of  existing  debt  as  creating  municipal  debt.    See  Cities,  6. 

Comptroller. 

1.  The  Comptroller,  though  charged  by  law  (Revised  Statutes,  article  5049,. 
subdivision  42)  with  the  collection  of  the  tax  on  gross  receipts  of  railways  for 
passenger  travel,  is  not  required  to  bring  suit  therefor;  suits  to  collect  debta 
due  the  State  must,  as  a  rule,  be  brought  in  its  name  by  the  Attorney-General. 
Lewright  v.  Love,  Comptroller,  157. 

Conclnsion  of  Law. 
Need  not  be  alleged.    See  Pleading,  6,  7. 

Condemnation. 
Dedication  makes  unnecessary.    See  Street,  1. 

Conductor. 
Orders  of  to  engineer.    See  Negligence,  2. 

Confirmation. 
Effect  of  upon  sale  improperly  reported.    See  Guardian's  Sale,  2. 

Conflicting  Decisions. 

Held  to  require  certifying  to  Supreme  Court.    See  Certifying  Question,  2,  3,  4. 

Ground  for  jurisdiction.    See  Jurisdiction  of  Supreme  Court,  4. 

Giving  Supreme  Court  jurisdiction  in  question  of  boundary.  See  Jurisdiction 
of  Supreme  Court,  1. 

Not  so  as  to  require  certifying  question.    See  I^ocal  Option  Law,  1. 

See,  also.  Telegraph,  4. 

Connecting  Lines. 
Duty  of  carrier  to  receive  and  transport.    See  Carrier,  1. 
Liability  for  damages  as  between.    See  Carrier,  2. 
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Constitutioiud  Law. 
Jurisdiction  of  appeals  commenced  in  justice  court.    See  Appeal,  1. 
Subject  embraced  m  title.    See  Cities,  3. 
Creating  mimicipal  debt  without  sinking  fund.    See  Cities,  6. 
Expense  of  subdivision  and  sale  of  school  land.    See  County  School  Land,  1-4. 
Pretended  sale  of  homestead.    See  Homestead,  11. 
Liens  upon  homestead.    See  Homestead,  12. 
Impairment  of  contract.    See  Powers,  4. 

Creating  agency  of  government.    See  Railroad  Commiasioiif  3. 
Statute  against  trusts.    See  Trust  Law,  1. 

Conititutional  Proyisions  Cited. 

Art.  3,  sec.  36.    Title  of  biU.    City  of  Austin  v.  McOall,  676. 

Art.  6,  sec.  3.  Jurisdiction  of  Supreme  Court  in  mandamus.  McCurdy  T.  Con- 
ner, 251. 

Art.  5,  sec.  6.    Land  srants  to  railways.    Railway  v.  State,  526. 

Art.  5,  sec  8.    Jurisdiction  of  district  court.    Abiowich  v.  Bank,  433. 

Art.  6,  sec.  16.  Jurisdiction  of  county  court.  De  Witt  County  v.  Wischkem- 
per,  437. 

Art.  5,  sec.  16.    Appeals  from  county  court.    Railway  v.  Cunnigan,  440. 

Art.  5,  sec.  21.    Powers  of  county  attorney.    Moore  v.  Bell,  156. 

Art.  7,  sees.  1,  2,  3,  5.  Public  free  schools.  Webb  County  v.  School  Trus- 
tees, 137. 

Art.  7,  sec.  4.    Sale  of  public  lands.    Retner  v.  Rogan,  561. 

Art.  7,  sec.  6.  Special  county  school  funds.  Webb  County  v.  School  Trus- 
tees, 138. 

Art.  7,  sec.  6.  Grants  of  county  school  lands.  Dallas  County  y.  Land  and 
Cattle  Co.,  206. 

Art.  7,  sec.  8.  State  board  of  education.  Webb  County  y.  School  Trustees, 
138. 

Art.  10,  sec.  2.  Legislative  power  over  railways.  Railroad  Commission  v. 
Weld  &  Neville,  281. 

Art.  10,  sec.  2.    Creation  of  legislative  agencies.    Moore  v.  Bell,  166. 

Art.  11,  sec.  5.    Municipal  debts.    City  of  Austin  v.  McCaU,  576. 

Art.  12,  sec.  44.    Usury  laws,    Railway  v.  State,  527. 

Art.  14,  sec.  6.    Sale  of  public  lands.    Yocham  v.  McCurdy,  342. 

Art.  16,  sees.  35,  37.    Mechanics'  liens.    Bank  v.  Railway,  182. 

Art.  16,  sec.  50.    Wife  joining  in  deed  of  homestead.    Gamer  y.  Black,  131. 

Consolidation. 

Succession  of  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  to  rights 
of  roads  consolidated  with  it.    See  Railway,  5. 

1.  Article  5,  section  6,  of  the  Constitution  of  1869,  prohibiting  land  grants 
except  to  actual  ^ttlers,  merely  prohibited  future  grants,  and  &d  not  repeal 
existing  laws  permitting  railways  to  acquire  land  by  construction  of  their  roads, 
nor  avoid  titles  to  lands  so  acquired  by  them  thereafter  under  such  previous 
laws.    Railway  v.  State,  507. 

2.  Section  1  of  the  Act  of  April  5,  1889,  in  giving  to  a  settler  in  good  faith  a 
right  to  purchase  in  preference  to  the  right  of  another  to  a  homestead  donation, 
is  not  in  violation  of  section  6  of  article  14  of  the  Constitution  securing  home- 
stead donation  rights.    Yocham  v.  McCurdy  &  ]>Eui]els,  336. 

Consideration. 

Necessary  for  optional  contract.    See  Contract,  1,  2. 

Recital  of  held  merely  formal.    See  Community  Property,  3. 

Whether  recital  of  payment  of  $1  will  support  optional  contract.  See  Con- 
tract, 2. 

Inadequate  price  as  ground  for  setting  aside  sale.    See  Execution  Sale,  1. 

Not  proven  by  recital  in  deed.    See  Innocent  Purchaser,  1. 

Failure  of  dependent  upon  boundary  question.  See  Jurisdiction  of  Supreme 
Court,  2. 

Agreement  to  maintain  switch.    See  Railway,  1. 
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Contract 

Warranties  by  administrator  on  sale  of  land.    See  Administrator's  Sale,  2,  3. 

Injunction  against  by  tax  payer.    See  Cities,  7. 

To  convert  separate  property  into  community  property.  See  Community  Prop- 
erty, 1-3. 

By  director  with  corporation.    See  Corporation,  11. 

Assignment  of  optional.    See  Innocent  Purchaser,  3,  4. 

Against  use  of  gasolene.    See  Insurance,  1,  2,  3. 

Continuing  usury  in.    See  Pleading,  5. 

Exempting  from  liability  for  fire.    See  Railway,  1-5. 

Obligations  must  be  mutual.    See  Railway,  5. 

Assignability  of  rights  under.    See  Railway,  4. 

For  notice  of  claim  for  damages.    See  Telegraph,  5,  6,  7. 

Recovery  on  original.    See  Usury,  1. 

1.  A  contract  to  convey  an  interest  in  land  to  another  on  his  compliance  Mrith 
conditions  which  it  does  not  bind  him  to  perform,  is  void  for  want  of  mutuality 
in  the  promise  unless  supported  by  some  independent  consideration.  Oil  and 
Pipe  Line  Co.  v.  Teel,  586. 

2.  See  opinion  as  to  whether  the  recital  of  a  nominal  consideration  (payment 
of  one  dollar)  is  sufficient  to  support  a  contract  resting  on  no  mutual  imdertak- 
ings  (the  question  not  decided).    Id. 

3.  See  oral  undertaking  of  administrator  as  to  making  good  the  title  to  lands 
sold,  held  to  be  merged  in  his  subsequent  written  conveyance  with  warranty. 
Dallas  County  v.  Land  and  Cattle  Co.,  200. 

4.  See  correspondence  between  employer  and  employe,  held  to  have  terminated 
such  relations  between  them  and  to  justify  the  appellate  court  in  so  finding, 
reversing  contrary  decision  of  the  trial  court,  and  rendering  judgment.  Greer, 
Mills  &  Co.  V.  Featherston,  654. 

5.  A  contract  by  a  street  railway  company  with  a  land  company,  to  operate  a 
line  of  street  railway  was  assignable  (Revised  Statutes,  article  306) ;  and  a  pur- 
chaser from  the  land  company,  of  its  property  and  rights  under  such  contract, 
could  maintain  an  action  for  failure  to  so  operate  it.  Land  Co.  v.  Traction 
Co.,  252. 

6.  A  land  company  created  by  the  State  of  Maine,  having  obtained  permit  to 
do  business  in  Texas  and  owning  and  developing  a  suburban  addition,  contracted 
with  another  company  to  build  and  operate  a  street  railwi^y  line  thereto;  its 
property  and  contract  rights  were  acquired,  through  conveyances  made  in  the 
State  of  New  York,  by  another  Maine  corporation,  which  did  not  then  have,  but 
afterwards  obtained,  a  permit  to  do  business  in  Texas.  Held,  that  such  assignee 
could  maintain  suit  against  the  street  railway  company  for  its  failure  to  operate 
the  street  car  line  as  it  had  agreed.    Id. 

Contribution* 
Between  joint  wrongdoers.    See  Indemnity,  1. 

Contributory  Negligence. 
Burden  of  proof  on  defendants.    See  Master  and  Servant,  8. 
Pleading  in  general  terms.    See  Negligence,  9. 
Liability  by  reason  of  discovered  peril.    See  Negligence,  7,  8. 
Collision  caused  by  engineer  violating  orders.    See  Negligence,  2. 
In  rescuing  child  from  danger.    See  Trespasser,  1. 

Conyeyance. 

Making  separate  property  commimity.    See  Community  Property,  1-3. 

Of  school  land  for  expenses  of  subdivision  and  sale.  See .  County  School 
Land,  1-4. 

Binds  parties  claiming  imder.    See  Trusts,  1-4. 

Corporation. 
Permit  to  do  business  in  State.    See  Foreign  Corporation,  1-4. 
Facts  of  corporate  existence.    See  Illegal  Contract,  1. 
Director  dealing  with.    See  Trustee,  1,  2. 
Creation  for  suppression  of  competition.    See  Trust  Law,  1-4. 
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Corporation— continued. 

1.  The  law  governing  the  creation  of  private  corporations  does  not  authorize* 
an  incorporation  for  two  distinct  purposes  each  of  which  is  mentioned  in  a  sepa- 
rate subdivision  of  article  642,  Revised  Statutes;  as  for  the  purchase  and  sale 
of  merchandise,  etc.  (subdivision  24)  and  the  accumulation  and  loan  of  money 
(subdivision  29).    Ramsey  v.  Tod,  Secy.,  614. 

2.  The  re-enactment  of  the  corporation  law  by  successive  legislatures  after 
construction  by  the  State  Department  permitting  the  filing  of  a  charter  embrac- 
ing two  or  more  of  the  purposes  designated  under  distinct  subdivisions  of  article- 
642,  Revised  Statutes,  and  without  material  change  affecting  such  question,  is- 
held  not  to  imply  an  adoption  of  such  construction.    Id. 

3.  Subdivision  27  of  article  624,  Revised  Statutes,  in  authorizins  the  creation 
of  corporations  for  "the  growing,  selling,  and  purchasing  of  seeds,"  etc,  con- 
templated only  the  growing  and  dealing  in  seed  as  seed,  and  did  not  warrant 
incorporation  for  growing  rice,  not  so  limited,  but  for  the  general  market  as  a 
food  product.    Miller  v.  Tod,  Secy.,  404. 

4.  The  Secretary  of  State  could  properly  refuse  to  file  a  charter  of  a  proposed 
corporation,  to  be  created  for  several  purposes,  where  incorporation  for  one  of 
the  purposes  named  was  not  warranted  by  law.    Id. 

5.  Where  the  meaning  of  a  statute  is  doubtful,  the  policy  of  the  measure  is 
a  matter  to  be  considered  by  the  courts.    Id. 

6.  Quaere,  whether  a  charter  of  a  corporation  created  for  several  purposes,  one 
of  which  is  unauthorized,  is  good  as  to  the  authorized  purpose.    Id. 

7.  A  Louisiana  corporation  which  has  been  dissolved  by  a  vote  of  its  stock- 
holders, and  its  affairs  placed  in  the  hands  of  commissioners  for  liquidation  un- 
der the  laws  of  that  State,  can  not  sue  in  its  corporate  name  to  recover  land 
owned  by  the  corporation  in  Texas.    Baldwin  v.  Jonnson,  85. 

8.  The  appointment,  by  vote  of  the  stockholders  of  a  Louisiana  corporation^ 
of  commissioners,  as  provided  by  the  laws  of  that  State,  for  the  liquidation  of 
its  affairs  on  dissolution,  does  not  entitle  such  commissioners  to  maintain  suit  in 
Texas  to  recover  land  of  the  corporation.    Id. 

9.  Stockholders  in  a  dissolved  corporation  owing  no  debts  are  tenants  in  pos- 
session of  its  property^  and,  as  such,  may  sue  for  and  recover  its  lands  in  Texas, 
as  against  trespassers,  on  behalf  of  themselves  and  their  cotenants.    Id. 

10.  Article  682,  Revised  Statutes,  making  the  president  and  directors  of  a 
dissolved  corporation  trustees,  applies  only  to  domestic  corporations.    Id. 

11.  Though  the  personal  interest  of  a  director  in  a  transaction  disqualifies 
him  from  acting  in  it  as  a  representative  of  the  corporation,  the  other  directors 
are  not  disqualified  thereby  from  acting  for  and  binding  the  corporation  in  deal- 
ing with  him,  where  the  contract,  upon  close  scrunity,  is  found  to  be  fair.  Teni- 
son  V.  Patton^  284. 

Correction. 
Of  instrument  in  equity.    See  Power  of  Sale,  5. 

Cost  Bond. 
Affidavit  of  inability  to  give  on  appeal.    See  Appeal,  2,  3. 

Costs. 
Security  for  on  appeal.    See  Practice  on  Appeal,  1. 

Cotton. 
Compressing  of.    See  Trust  Law,  1-4. 

Counties. 
Grant  of  school  land  to  Greer  County.    See  Greer  County,  1. 
Acts  of  officers.    See  Pleading,  9. 
Liability  for  distribution  of  school  fund.    See  School  Fund,  1,  2. 

County  Clerk. 
Compensation  allowed.    See  Fees  of  Office,  1-3. 
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County  Court. 

Appeal  from  in  case  originating  in  justice  court.  See  Jurisdiction  of  Court  of 
Civil  Appeals,  1. 

County  School  Land. 
Distribution  of  money  from  sale  of.    See  School  Fund,  1,  2. 

1.  The  commissioners  court  had  no  authority,  under  section  6,  article  7,  Con- 
stitution of  1876,  to  convey  a  part  of  the  public  school  land  as  compensation  to 
one  employed  to  subdivide  it  for  the  purpose  of  putting  it  on  the  market.  Dallas 
County  V.  Land  and  Cattle  Co.,  200. 

2.  The  constitutional  provision  that  county  school  lands  ''and  the  proceeds 
thereof"  should  be  held  by  the  counties  in  trust  for  the  benefit  of  public  sdiools, 
should  be  construed,  in  view  of  the  general  policy,  appearing  in  legislation,  to 
preserve  the  entire  proceeds  for  public  schools,  as  meaning  tiie  gross  proceeds; 
and  the  expense  of  subdividing  and  selling  the  lands  was  properly  chargeable 
against  the  general  revenues  of  the  countv  and  not  against  their  proceeds.    Id. 

3.  Such  construction  is  aided  also  by  the  rule  that  a  word  is  to  be  taken  in 
its  broadest  sense  unless  the  context  or  reason  of  the  law  demands  a  restricted 
meaning,  and  by  the  fact  that  the  county  was  not  a  mere  trustee,  but  derived  a 
benefit  from  the  fund.    Id. 

4.  A  remote  vendee,  on  the  recovery  by  a  county  of  school  land  illegally  con- 
veyed as  compensation  for  subdividing  such  lands  for  sale,  was  not  entitled  to 
have  such  recovery  conditioned  on  the  payment  by  the  county  of  its  debt  to  the 
original  grantee,  which  it  had  attempted  to  settle  by  conveying  the  land;  sudi 
dami  being  a  diarge  against  the  general  revenues,  and  not  against  the  trust 
funds,  would  not  be  a  charge  on  the  land,  and  as  a  personal  claim  was  subject  to 
limitation.    Id. 

5.  Under  article  4269,  Revised  Statutes  (and  possibly  independent  of  the  stat- 
ute), the  boundaries  of  a  grant  of  county  school  land  are  fixed  by  the  calls  for 
adjoining  older  surveys  as  shown  by  its  field  notes  returned  into  the  General 
Land  Office,  though  by  mistake  of  the  surveyor  in  running  lines  not  shown  or 
called  for  by  the  field  notes  so  returned,  to  determine  the  width  of  the  vacancy 
between  sudi  older  surveys,  the  vacant  strip  was  thought  to  be  narrower  than 
it  was  in  fact,  and  the  survey  returned  included,  between  the  lines  and  comers 
of  the  older  surveys  called  for  in  its  field  notes,  more  than  the  league  of  land 
intended  to  be  granted.    Steward  v.  Coleman  County,  445. 

County  Superintendent. 
Distribution  of  school  money  by.    See  School  Fund,  1,  2. 

Course. 
Controlled  by  call  for  comer.    See  Streets,  3. 

Court  of  Civil  Appeals. 
See  Jurisdiction  of  Court  of  Civil  Appeals;  Practice  in  Court  of  Civil  Appeals. 

Covenant. 
Of  warranty  in  deed  by  administrator.    See  Administrator's  Sale,  2,  3. 

Creditor. 
Conveyances  void  against.    See  Fraudulent  Conveyance,  1,  2. 

Crossing. 

1.  When  plaintiff  was  injured  on  the  railway,  not  at  a  crossing,  by  falling 
into  a  trestle  while  running  along  the  track  to  rescue  his  child,  which  was  fol- 
lowing him,  from  a  train  of  the  approach  of  which  he  was  made  aware  before 
the  peril  arose,  a  failure  to  whistle  and  to  ring  and  to  continue  to  ring  the  bell 
while  approaching  a  crossing,  as  required  by  the  statute,  had  no  such  causal  con- 
nection with  the  injury  as  to  justify  its  submission  to  the  jury  as  negligence 
creating  liability  if  it  caused  the  accident.    Railway  v.  Gray,  424. 
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Custom. 

Method  of  work  as  affecting  assumption  of  risk.    See  Master  and  Servant,  6,  7. 

Damages. 

Liability  as  between  connecting  lines  of  carriers.    See  Carrier,  2. 

Not  determined  by  price  paid  n>r  property.    See  Evidence,  5. 

For  partial  disability  to  labor.    See  Evidence,  16. 

Judgment  for  not  subject  to  garnishment  pending  appeal.  See  Qamish- 
ment,  1-3. 

Unliquidated  not  subject  to  garnishment.    See  Garnishment,  1,  2. 

Amount  of  as  affectmg  jurisdiction.    See  Jurisdiction  of  County  Court,  3,  4. 

Release  from  liability  for.    See  Railway^  1-6. 

Notice  of  claim  for.    See  Telegraph,  5,  6,  7. 

1.  That  deceased  was  a  member  of  the  church  and  did  not  use  profane  lan- 
guage was  too  remote  a  circumstance  to  be  of  value  in  determining  the  pecuni- 
ary loss  to  his  familv  from  his  death.    Lipscomb  v.  Railway,  5. 

2.  Evidence  that  plaintiffs  received  life  insurance  by  reason  of  death  of  a  hus- 
band or  parent  is  not  admissible  to  decrease  the  damages  recoverable  for  his 
death  by  defendant's  negligence.    Id. 

Dangerout  Premisea. 
Duty  to  warn  servant  of.    See  Master  and  Servant,  3. 
Duty  to  provide  safe  place  to  work.    See  Master  and  Servant,  13. 

Death. 

Of  party,  who  may  prosecute  suit.    See  Community  Property,  5. 
Life  insurance  by  deceased  inadmissible  to  reduce  damages.    See  Damages,  2. 
Intentional  killing  by  mistake  for  a  burglar,  as  constituting  negligence  under 
the  statute.    See  Negligence,  1. 
Caused  by  violating  master's  order.    See  Negligence,  2. 

1.  In  order  that  the  heir  of  the  beneficiary  might  recover,  where  both  insured 
and  beneficiary,  husband  and  wife,  perished  in  the  Galveston  fiood,  it  was  neces- 
sary to  show  Uiat  the  former  died  first.    Association  v.  Whitridge,  Guard.,  539. 

2.  Article  3017,  subdivision  1,  Revised  Statutes,  does  not  give  an  action  for 
death  caused  by  the  act  of  a  servant  against  common  carriers,  eo  nomine,  and 
an  express  company  which  merely  engages  space  for  transportation  of  goods  on 
<»rs  otherwise  wholly  controlled  by  a  railroad  company  is  neither  a  proprietor, 
owner,  charterer  or  hirer  of  the  vehicle,  and  is  not  liable  imder  the  statute  for 
death  caused  by  its  servants.    Lipscomb  v.  Railway,  5. 

3.  Though  an  express  company  may  be  liable  under  the  second  subdivision  of 
article  3017,  Revised  Statutes,  for  death  caused  by  its  own  act  or  omission,  it  is 
not  so  liable  for  death  through  the  act  of  its  servant.    Id. 

4.  It  is  questioned  whether  the  statute  making  railway  companies  liable  for 
death  caused  by  the  negligence  of  their  servants  would  apply  to  the  case  of  a 
willful  killing  by  the  servant  in  the  attempt  to  promote  the  master's  busi- 
ness.   Id. 

Debt 

As  ground  for  attacking  conveyance.    See  Fraudulent  Conveyance,  1,  2. 

DecUrationa. 

By  engineer  after  transaction.    See  Evidence,  7. 

As  corroborating  testimony  of  impeached  witness.    See  Evidence,  8-11. 
By  plaintiff  to  medical  witness  as  to  suffering.    See  Evidence,  12. 
As  evidence  of  delivery,  in  gift  by  parol.    S^  Gift,  1,  2. 

Dedication. 

Of  land  for  highway.    See  Streets,  1. 

Deed. 

Warranties  in,  by  administrator.    See  Administrator's  Deed,  2,  3. 
Making  separate  property  community.    See  Community  Properly,  1-3. 
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Deed— continued. 

Of  county  school  land  by  county  to  pay  expenses  of  subdivision  and  sale.  See 
County  School  Land,  1-4. 

Of  land  sold  by  guardian.    See  Guardian's  Sale,  2. 

Intended  as  mortgage  constituting  color  of  title.    See  Homestead,  0. 

Purchaser  of  unrecorded.    See  Judgment  Lien,  I, 

Acknowledgment  by  married  woman.    See  Pleading,  13. 

Recitals  in.    See  Trusts,  1-4. 

Deed  of  Trust. 

Notice  of  sale  under  power.    See  Powers,  1. 

Degree  of  Care. 

In  case  of  discovered  peril.    See  Negligence,  7. 

Delay. 
Excuse  for,  in  filing  statement.    See  Statement  of  Facts,  1,  2. 

Delivery. 

Evidence  of  to  support  gift  by  parol.    See  Gift,  1,  2. 
Of  message  in  care  of  another.    See  Telegraph,  3. 
Of  dispatch  to  hotel  clerk.    See  Telegraph,  1. 
Beyond  town  to  which  addressed.    See  Telegraph,  2. 

Department  of  Agriculture. 
Power  over  quarantine  lines.    See  Quarantine,  2. 

Deputies. 
Of  county  clerks.    See  Fees  of  Office,  1-3. 

Description. 
Of  note  in  mortgage  or  trust  deed.    See  Mortgage,  1,  2. 
Of  land  in  decree.    See  Partition,  1. 
Of  property  of  estate  distributed.    See  Partition,  3. 
Of  note  in  mortgage  or  trust  deed.    See  Powers,  5. 
In  laying  out  highway.    See  Street,  3,  4. 

1.  A  call  for  a  northern  course  in  laying  out  a  street  is  controlled  by  calls  for 
a  line  and  corner  which  may  be  followed  while  maintaining  the  northern  course 
substantially  though  not  strictly.    Grace  v.  Walker,  39. 

2.  A  call  in  the  description  of  a  street  to  run  north  along  a  proprietor's  west 
line  and  with  a  width  of  forfy  feet,  established  the  street  with  its  entire  width 
west  of  that  line  and  on  land  of  another  proprietor,  where  the  latter  only  had 
petitioned  for  the  road  and  offered  to  give  the  land.    Id. 

3.  When  the  proceedings  taken  together  showed  that  the  property  set  aside 
to  certain  heirs  consisted  of  two  lots  in  a  named  town  and  city,  community  prop- 
erty of  their  deceased  mother  and  her  first  husband,  this  stated  ownership  was 
a  part  of  the  description,  and  made  it  sufficient  if  therefrom  the  lots  could  be 
identified.    Herman  v.  Likens,  90  Texas,  448,  followed.    Taffinder  v.  Merrell,  96.  ^ 

Dedgnation. 

Of  homestead  as  an  estoppel.    See  Homestead,  1-4. 

Diligence. 
To  procure  original  of  written  instrument.    See  Evidence,  1,  2. 
To  procure  statement.    See  Statement  of  Facts,  1,  2. 

Disability. 
Burden  of  proving  to  defeat  limitation.    See  Burden  of  Proof,  1. 

Discovered  PeriL 

Of  servant  by  another  servant.    See  Master  and  Servant,  6. 

By  employe  unconnected  with  management  of  train.    See  Negligence,  8. 

Charge  as  to  degree  of  care.    See  Negligence,  7. 
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Dismissal. 
For  failure  to  secure  cost.    See  Practice  on  Appeal,  1. 
As  error  in  suit  for  partition.    See  Partition,  2. 
Action  on  defendants  cross-bill  after.    See  Reconvention,  1,  2. 

District  Attorney. 
Prosecuting  for  violation  of  commission  law.    See  Railroad  Gonmusskmy  2-4. 

Dissolution. 
Of  corporation  of  foreign  State.    See  Corporation,  7. 

Director. 
DiBoualifying  intereet  of.    See  Corporation,  11. 
Dealing  with  corporation.    See  Trustee,  1,  2. 

Distribution. 
Of  county  school  fund.    See  School  Fund,  1,  2. 

Election. 
Who  may  sue  to  test  validity  of.    See  Local  Option  Law,  2. 

Enforcement. 
Provision  for  not  necessary  to  make  judgment  final.    See  Final  Judgment,  1,  2. 

Engineer. 
Violating  orders  for  meeting  trains.    See  Negligence,  2. 

EquiUble  TiUe. 
Purchaser  of  optional  contract.    See  Innocent  Purdiaser,  3,  4. 

Equity. 

Correcting  misdescription  of  note.    See  Powers,  6. 

Error. 

When  not  waived  by  amendment.    See  Amendment,  1. 

In  submitting  separate  defenses  conjunctively.    See  Charge  of  Court,  2. 

Held  harmless.    See  Evidence,  4. 

Judgment  supported  by  finding  on  different  issues.    See  Practice  on  Appeal,  2. 

Where  Court  of  Civil  Appeals  overrules  its  own  decision.  See  Practice  in 
Supreme  Cburt,  4. 

Must  be  assigned  in  appellate  court.    See  Practice  in  Supreme  Court,  1. 

Waiver  of.    See  Waiver,  1. 

Estates  of  Decedents. 

Description  in  decree  of  distribution.    See  Partition,  3. 

Administration  of  community  by  survivor.    See  Commimity  Property,  4,  5. 
Administrator  can  not  bind  by  warranty.    See  Administrator's  Sale,  2. 
Orders  in  Probate.    See  Administrator's  Sale,  1. 

1.  Appeal  bond  from  county  to  district  court  in  probate  proceedings  must  be 
filed  within  fifteen  days  from  the  rendition  of  the  order  complained  of;  if  not, 
it  is  too  late,  though  filed  within  that  time  from  the  overruling  a  motion  for 
new  trial.    Milo  v.  Nuske,  241. 

2.  An  allegation  that  the  estate  of  a  decedent  was  solvent  would  not  support 
an  inference  that  there  was  no  necessity  for  administration,  as  against  a  gen- 
eral demurrer.    Laas  v.  Seidel,  442. 

EstoppeL 

By  designation  of  homestead.    See  Homestead,  1-4. 
By  pretended  sale  of  homestead.    See  Homestead,  11. 
From  complaining  of  error.    See  Waiver,  1. 
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Eyidence. 

Burden  of  proving  disability  to  defeat  limitation.    See  Burden  of  Proof,  1. 

Tliat  deceased  was  a  church  member  and  not  profane  inadmissible.  See  Dam- 
ages, 1. 

Excess  of  land  a  circumstance  showing  fraud.    See  Fraud,  1. 

Burden  of  proof  as  to  date  of  creditor's  death.    See  Fraudulent  Conveyance,  2. 

Declarations  of  decedent  to  prove  delivery  of  parol  gift.     See  Gift,  1,  2. 

To  identify  def^cription  of  land  described  in  decree.    See  Partition,  1. 

Inventory  to  identify  description.    See  Partition,  3. 

Of  facts  not  alleged.    See  Pleading,  12. 

Of  unlawful  purpose  in  incorporating.     See  Trust  Law,  3. 

Introduction  of  held  not  to  waive  error  in  holding  it  necessary.    See  Waiver,  1. 

1.  Secondary  evidence  may  be  received  of  the  contents  of  an  instrument  which 
is  beyond  the  jurisdiction  of  the  court  and  will  not  be  produced  voluntary  by 
the  holder.  Sayles  v.  Bradley,  92  Texas,  406,  followed.  Railway  v.  Dilworth, 
327. 

2.  Showing  of  effort  to  produce  the  original  of  an  instrument  in  possession  of 
a  third  party  beyond  the  jurisdiction,  as  a  basis  for  secondary  evidence,  if  nec- 
essary at  all,  need  not  be  made  where  circumstances  indicate  that  the  effort 
would  be  unavailing,  as  where  the  writing  was  a  voucher  useful  to  the  possessor 
in  keeping  his  accounts.    Id. 

3.  Opinion  as  to  market  value  of  cattle  is  not  admissible  where  the  witness 
shows  no  knowledge  except  from  an  inquiry  and  offer  from  one  person.    Id. 

4.  See  opinion  for  facts  under  which  improper  admission  of  opinion  evidence 
as  to  market  value  was  held  not  to  be  such  error  as  required  reversal.    Id. 

5.  Evidence  of  the  price  plaintiff  paid  for  the  property  on  which  damages 
were  claimed  was  not  admissible.    Id. 

6.  A  witness  familiar  with  the  subject  may  testify  as  to  the  powers  habit- 
ually exercised  by  station  agents,  as  bearing  on  the  extent  of  the  authority  con- 
ferred on  them  by  usage,  but  can  not  give  his  opinion,  from  what  he  had  seen, 
as  to  the  possession  of  powers  he  had  not  known  them  to  exercise.  Lipscomb  v. 
Railway,  5. 

7.  The  statement  of  a  locomotive  engineer,  six  minutes  after  the  transaction, 
that  they  "came  near  running  over  a  man  down  there,"  is  admissible  as  part  of 
the  res  gestae.    Railway  v.  Gray,  424. 

8.  In  the  absence  of  evidence  impeaching  the  credibility  of  a  witness,  evidence 
of  previous  statements  corroborating  his  testimony  is  not  admissible.  Insurance 
Co.  V.  Eastman,  34. 

9.  Introduction  of  declarations  inconsistent  with  the  testimony  given  by  a 
witness  and  tending  to  show  that  by  reason  of  some  existing  motive  or  influence 
his  testimony  is  fabricated,  warrants  the  admission  of  evidence  of  his  fonner 
declarations  corroborating  his  testimony  only  when  they  were  made  at  a  time 
when  no  such  motive  or  influence  existed.    Id. 

10.  In  a  suit  by  insured  on  a  fire  policy  claimed  to  be  avoided  by  taking 
additional  insurance,  of  which  forfeiture  plaintiff  sought  to  show  a  waiver  by 
testifying  that  he  told  defendant's  agent  about  taking  the  further  insurance, 
and  was  sought  to  be  impeached  by  showing  that  he  had  stated  the  contrary 
after  the  loss,  evidence  of  his  declarations  corroborating  his  testimony,  made 
after  taking  out  the  additional  insurance  and  before  the  loss,  was  not  admis- 
sible.   Id. 

11.  Having  a  policy  avoided  by  his  failure  to  communicate  the  fact  of  addi- 
tional insurance  to  the  agent,  the  insured  had  an  interest  differing  only  in  degree 
from  that  which  he  would  have  after  the  loss,  in  making  the  declaration  which 
would  sustain  his  policy;  and  this  though  the  agent  issuing  the  second  policy 
would  have  insured  the  property  for  the  full  amount  of  both  policies.    Id. 

12.  The  mere  declaration  by  plaintiff  of  the  fact  of  his  suffering  pain,  made 
to  a  medical  expert,  on  an  occasion  prepared  by  himself,  for  the  sole  purpose  of 
furnishing  the  expert  with  information  on  which  to  base  an  opinion  favorable 
to  plaintiff  in  his  suit  for  damages  from  personal  injury,  seems  not  to  be  admis- 
sible; but  exclamations,  shrinkings,  and  other  expressions  of  a  party  which  ap- 
pear to  be  instinctive  and  spontaneous  betrayal  of  pain  are  admissible  though 
made  imder  such  circumstances.    Railway  v.  Johnson,  409. 

13.  A  general  objection,  in  advance  of  the  testimony,  to  evidence  of  anything 
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Evidence— continued. 

said  or  done  by  plaintiff  himself  on  the  occasion  of  his  examination  by  the  med- 
ical expert  who  was  testifying  for  him  in  regard  to  personal  injuries,  is  not  suf- 
ficient to  raise  the  question  of  error  in  admitting  a  mere  declaration  of  pain  by 
plaintiff,  along  with  other  exclamations,  etc.,  called  forth  by  manipulations  or 
tests  by  the  physician.  Not  everything  said  or  done  was  inadmissible,  and  a 
ruling  should  have  been  invoked  on  the  particular  testimony  which  was  so.    Id. 

14.  An  agreement  that  an  abstract  of  title  filed  by  defendant  might  be  used 
in  evidence  did  not  limit  him  to  that  evidence  in  his  defense.  Taffinder  v.  Mer- 
rell,  95. 

15.  Testimony  that  the  engines  used  by  defendant  on  the  line  of  road  in  ques- 
tion were  generally  old,  and  some  of  them  in  bad  condition,  was  admissible  on 
the  question  of  defendant's  care  in  the  selection  of  machinery,  though  not  refer- 
ring to  the  particular  engine  shown  to  have  set  out  the  fire.  Railway  v.  Car- 
ter, 461. 

16.  Evidence,  by  standard  mortality  tables,  to  show  the  probable  duration  of 
the  life  of  a  plaintiff  suing  for  injury  to  the  person,  is  admissible  to  establish 
the  damages  from  a  permanent  but  only  partial  disability  to  labor  resulting 
from  such  injury,  and  is  not  limited  to  cases  where  the  incapacity  is  total.  Rail- 
way V.  Cooper,  2  Texas  Civil  Appeals,  42,  approved,  and  Railway  v.  Douglass,  69 
Texas,  694,  overruled.    Railway  v.  Mangham,  413. 

Exception. 

To  sustaining  demurrer,  when  waived  by  amendment.    See  Amendment,  2. 

To  argument  of  ooimsel  sufficient  without  requesting  charge  to  disregard.  See 
Argument  of  Counsel,  1. 

Ezcew. 
Of  land  in  survey  as  affecting  boundary.    See  Charge  of  Court,  1. 
In  acreage  of  land  as  evidence  of  fraud.    See  Fraud,  1. 

Ezciise. 
For  delay  in  filing  statement.    See  Statement  of  Facts,  1,  2. 

Execution. 

On  judgment  against  survivor  administering  community.  See  Community 
Property,  4,  6. 

Execution  Sale. 
Purchase  by  attorney  under  process  controlled  by  him.    See  Attorney,  1,  2,  3. 
Regulation  of,  not  affecting  sale  under  power.    See  Powers,  2. 

1.  When  property  has  been  sold,  under  execution,  for  a  grossly  inadequate 
price,  the  court,  in  a  proceeding,  to  set  aside  the  sale,  will  consider  irregularities 
m  the  execution  and  in  the  proceedings  leading  up  to  the  sale,  as  well  as  the  sale 
itself;  but  errors  of  procedure  in  procuring  a  valid  judgment  can  not  be  looked 
to  in  determining  the  validity  of  a  sale  made  imder  it.  Crosby  v.  Bannowsky, 
449. 

2.  In  a  proceeding  to  set  aside  a  sale  of  land  on  a  judgment  for  taxes  ob- 
tained on  service  by  publication  on  a  defendant  whose  residence  was  unknown 
and  who  did  not  appear,  the  failure  of  the  court  to  appoint  an  attorney  (Revised 
Statutes,  article  1211)  to  defend,  and  the  consequent  failure  to  give  notice  of 
the  sale  to  sudi  attorney,  could  not  be  considered  in  connection  with  inadequacy 
of  price,  as  ground  for  setting  the  sale  aside;  such  attorney  is  but  an  officer 
selected  to  aid  the  court  in  the  trial,  whose  authority  ceased  when  judgment 
was  entered,  and  who  could  not  have  been  served  Mrith  notice  of  sale  under 
article  2366,  Revised  Statutes.    Id. 

Expectancy  of  Life. 
Tables  of  in  case  of  partial  disability.    See  Evidence,  16. 

Expert  Evidence. 
Statement  by  plaintiff  to  medical  witness.    See  Evidence,  12. 
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Expiration. 
Of  term  of  lease.    See  School  Land,  6,  7,  9-13,  15,  16. 

EzploaiTes. 
Carriage  of.    See  Railway,  10-12. 

Express  Company. 

1.  Article  3017,  subdivision  1,  Revised  Statutes,  does  not  give  an  action  for 
death  caused  by  the  act  of  a  servant  against  common  carriers,  eo  nomine,  and 
an  express  company  which  merely  engages  space  fot  transportation  of  goods  on 
cars  otherwise  wholly  controlled  by  a  railroad  company  is  neither  a  proprietor, 
owner,  charterer  or  hirer  of  the  vehicle,  and  is  not  liable  under  the  statute  for 
death  caused  by  its  servant.    Lipscomb  v.  Railway  and  Express  Co.,  5. 

2.  Though  an  express  company  may  be  liable  under  the  second  subdivision  of 
article  3017,  Revised  Statutes,  for  death  caused  by  its  own  act  or  omission,  it 
is  not  so  Uable  for  death  through  the  act  of  its  servant.    Id. 

Extension. 
Of  usurious  contract.    See  Pleading,  5. 

Failure  of  Consideration. 
Dependent  upon  boimdary  question.    See  Jurisdiction  of  Supreme  Court»  2. 

Federal  Regulations. 
Of  live  stock  quarantine  lines.    See  Quarantine,  2. 

Fees  of  Office. 
Commissions  on  penalty  recovered  by  State.    See  Railroad  Commission,  4. 

1.  A  county  clerk  in  a  county  where  more  than  7500  votes  were  cast  was 
entitled  to  retain  out  of  fees  of  office  collected,  in  addition  to  his  maximum 
salary  of  $2500  and  the  amount  paid  to  his  deputies,  one -fourth  of  the  excess 
of  such  fees  over  the  pay  of  himself  and  deputies, — not  one-fourth  of  the 
excess  over  his  own  salary.  Act,  June  16  and  19,  1897,  sees.  10,  11,  12 — Batts' 
Dig.,  arts.,  2495c,  2495d,  2495e — construed.    Ellis  Coimty  v.  Thompson,  22. 

2.  The  "officer  to  whose  office  the  fees  accrued,"  authorized  by  the  statute 
(Batts'  Revised  Statutes,  art.  2495d)  to  collect  same,  is  the  incumbent  at  the 
time  of  their  collection,  not  the  ex-officer  during  whose  term  of  office  the  feea 
accrued;  and  the  latter  is  not  entitled  to  the  commission  allowed  by  law,  for 
collecting  them  after  going  out  of  office.    Id. 

3.  The  "fees  of  all  kinds"  (BatU'  Revised  Statutes,  art.  2495c),  out  of  which 
only  a  maximum  amount  is  to  be  retained  by  the  officer,  embrace  everything- 
not  specially  excepted  by  the  statute;  compensation  for  ex  officio  services 
allowed  by  the  commissioners  court  and  fees  in  suits  to  collect  taxes  are  bo 
excepted, — ^but  not  commissions  on  fees  collected.    Id. 

Final  Judgment. 

When  judgment  of  county  court  on  appeal  is  final.    See  Appeal,  1. 

Decision  of  trial  court  on  contest  over  a^davit  of  inability  to  give  appeal  bond 
not  conclusive.     See  Appeal,  2,  3. 

1.  A  judgment  which  terminates  the  action  in  which  it  is  rendered  and  com- 
pletely disposes  of  the  case  as  to  all  the  parties,  so  far  as  the  court  has  power 
to  do  so,  is  a  final  judgment.  It  is  not  essential  to  its  finality  that  it  provide 
for  enforcing  the  righte  determined,  where  the  action  is  only  for  determining: 
them.    Railroad  Commission  v.  Weld  &  Neville,  278. 

2.  In  an  action  brought  under  articles  4565,  4566,  Revised  Statutes,  for  de> 
termining  the  reasonableness  and  justice  of  a  rate  or  regulation  established  by 
the  Railroad  Commission,  the  only  issue  presented  is,  are  the  rates,  etc.,  put 
in  issue  by  the  pleading,  as  applied  to  the  character  of  shipments  alleged,  unjust 
and  unreasonable?  The  jurisdiction  of  the  court  is  limited  to  the  determination 
of  that  issue,  and  its  decree  settling  it  is  a  final  judgment,  from  which  appeal 
will  lie.    Id. 
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Final  JurisdictioiL 
Of  Ck>urt  of  Civil  Appeals  not  affected  by  dissent.    See  Certifying  Question,  1. 

Findings. 

Held  not  to  show  abandonment  of  homestead.    See  Homestead,  10. 
Presumption  in  support  of.    See  Presumption,   1. 

Fire. 

Duty  of  railway  in  selection  of  appliances.    See  Negligence,  3. 
Contract  exempting  from  liability  for.    See  Railway,  1-6. 

Foreclosure. 

Amount  in  controversy.    See  Jurisdiction  of  District  Court,  1. 
Not  had  under  plea  of  not  guilty.    See  Pleading,  2. 
Must  be  based  on  finding  by  jury.    See  Verdict,  1,  2. 
Affecting  warrantor's  liability.    See  Warranty,  2. 

1.  There  being  two  notes  outstanding,  given  on  a  purchase  of  land  and  secured 
by  vendor's  lien,  the  holder  of  one  foreclosed,  bought  in  the  land,  and  conveyed 
it  to  a  third  person,  but  without  making  the  holder  of  the  other  note  a  party 
to  the  foreclosure;  on  foreclosure  by  the  holder  of  this  outstanding  note,  the 
holder  of  the  title  under  the  first  foredosiu^  could  pay  off  the  incumbrance  and 
hold  the  land,  or  could  share,  with  the  plaintiff  in  foreclosure,  the  proceeds  of 
the  sale  proportionately  to  the  amounts  of  their  respective  notes.  Lewis  v. 
Ross,  358. 

2.  The  right  of  a  vendor  reserving  a  lien  securing  purchase  money  notes  to 
rescind  for  nonpayment  and  recover  the  land,  is  lost  by  his  assignment  of  one 
of  the  notes  and  the  election  of  its  holder  to  sue  for  the  nonev  and  foreclose 
his  lien,  although  such  vendor  offer  to  redeem  from  the  first  sale,  to  which  he 
was  not  a  party.    Douglas  v.  Blount,  369. 

3.  A  vendor  reserving  a  lien  (whereby  he  still  retained  the  superior  title)  to 
secure  purchase  money  notes,  assigned  one  of  them  to  a  holder,  who  foreclosed 
in  a  suit  against  the  maker,  and  it  was  bought,  at  the  sale,  by  another  person. 
The  remaining  notes,  with  their  lien  and  his  interest  in  the  land  the  vendor 
transferred  to  another,  who  sued  on  them,  and,  limitation  being  plead  to  one  of 
the  notes  sought  to  recover  the  land  by  virtue  of  the  superior  title  reserved  by 
the  vendor,  tendering  to  the  purchaser  at  the  forclosure  sale  the  money  paid 
and  to  the  holder  of  the  judgment  on  the  note  first  assigned  the  amount  of  his 
debt.  Held,  that  the  right  of  rescission  by  the  vendor  on  nonpayment  of  the 
notes  was  lost  by  the  assignment  of  and  foreclosure  on  one  of  them,  and  plain- 
tiff had  no  right  to  discharge  such  incumbrance  and  rescind  for  nonpayment  of 
his  own.    Id. 

4.  The  lien  for  the  security  of  the  assigned  and  of  the  unassigned  notes  being 
equal,  proportionately  to  their  amounts,  the  owner  of  the  latter  had  no  right, 
such  as  is  possessed  by  a  junior  mortgagee,  to  redeem  from  a  foreclosure  of  the 
other  incumbrance  to  which  he  was  not  a  party.    Id. 

6.  The  right  of  the  holder  of  the  remainmg  notes,  after  foreclosure  upon  one 
which  he  assigned  was  had  without  making  him  a  party,  the  lien  of  aU  the  notes 
being  equal  proportionately,  is  to  foreclose  and  sell,  if  not  barred  by  limitation, 
dividing  the  net  proceeds  between  himself  and  the  purchaser  at  the  first  fore- 
closure, in  the  raUo  of  the  amount  of  his  notes  to  that  of  the  one  foreclosed  by 
the  first  sale.    Id. 

Foreign  Corporation. 

Acquiring  rights  through  foreign  contracts.    See  Contract,  6. 

1.  Corporations  created  in  other  States  may  purchase  land  or  personal  prop- 
erty in  Texas,  if  authorized  by  their  charters;  such  purchase,  if  made  outside 
the  State,  did  not  constitute  the  "transaction  of  business  within  the  State" 
prohibited,  save  after  obtaining  permit,  by  articles  745,  746,  Revised  Statutes, 
nor  violate  any  law  of  Texas.    Land  Co.  v.  Traction  Co.,  252. 

2.  When  one  corporation  makes  use  of  another  as  its  instrument  through 
which  to  transact  its  business,  the  principal  corporation  is  really  represented  by 
the  agents  of  the  subcorporation  and  its  liability  is  the  same  as  if  it  had  done 
business  in  its  own  name.    Buie  v.  Railway,  51. 
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Pordgn  Corporation— continued. 

3.  See  opinion  for  detail  of  facts  attending  the  incorporation  in  Texas  of  the 
CHicago,  Rock  Island  &  Texas  Railway  Company  and  its  contracts  and  relations 
with  the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  chartered  by  Illinois 
and  Iowa,  under  wliich  the  former  was  held  to  be  a  mere  creature  or  sub- 
corporation  of  the  latter  company,  and  the  latter  the  real  owner  and  operator 
of  the  Texas  lines.    Id. 

4.  The  courts  of  Texas,  under  the  facts  appearing  in  this  case,  had  personal 
jurisdiction  over  the  Chicago,  Rock  Island  &  Pacific  Railway  Company  on  service 
on  the  officers  and  agents  of  the  Texas  corporation,  in  a  suit  in  favor  of  a  non- 
resident plaintiff,  against  the  Iowa  corporation,  on  a  cause  of  action  arising  in 
Iowa,  for  injury  to  a  shipper  on  a  cattle  train,  whose  shipment  was  solely  over 
the  lines  of  the  Iowa  company.    Id. 

Foreman. 
Authority  of.    See  Master  and  Servant,  11. 

Porfeitnre. 

Of  policy  by  use  of  gasoline.    See  Insurance,  1-3. 

Of  policy  by  additional  insurance.    See  Insurance,  4,  5. 

Notice  of.    See  Insurance,  7. 

Of  charter  for  unlawful  purpose  in  incorporating.    See  Trust  Law,  1-4. 

Praud. 

In  purchase  of  property  by  attorney  for  adverse  party.    See  Attorney,  1,  2,  3. 

Directors  dealing  with  corporation.    See  Corporation,  11. 

In  stating  amount  of  claim.    See  Jurisdiction,  1. 

Purchaser  of  merely  equitable  right.    See   Innocent  Purchaser,  3. 

1.  That  there  was  an  excess  of  50  acres  in  a  tract  of  land  which  was  supposed 
by  both  parties  to  contain  640  acres  was  not  a  circumstance  to  show  fraud  in  the 
transaction.    Tenison  v.  Patton,  284. 

Prandnlent  Conveyance. 

1.  A  conveyance  or  mortgage  by  a  fraudulent  grantee  to  one  having  notice  of 
the  fraud  is  void,  as  against  creditors  existing  at  the  time  of  the  first  fraud- 
ulent conveyance,  except  where  the  mortgagee  or  grantee  is  himself  one  of  the 
creditors  entitled  to  attack  the  first  conveyance.    Rilling  v.  Schultze,  352. 

2.  The  burden  of  proof  is  upon  one  knowingly  taking  from  a  fraudulent 
grantee  a  mortgage  to  secure  his  judgment  against  the  fraudulent  grantor,  to 
show  that  the  judgment  was  for  a  debt  existing  at  the  time  of  the  fraudulent 
conveyance.    Id. 

Franchise  Tax. 

1.  Under  section  118  of  its  special  charter,  the  city  of  Dallas  has  the  power  to 
tax  the  franchises  of  a  street  railway  company,  whether  as  part  of  its  tangible 
property,  or  separately,  and  section  134  of  the  charter  does  not  require  such 
assessment  to  conform  to  the  law  for  assessing  State  taxes.  City  of  Dallas  v. 
Street  Railwav,  268. 

2.  The  authority  given  by  section  134  of  the  charter  of  the  city  of  Dallas 
to  assess  corporate  property  and  shares  as  same  are  or  may  be  assessed  by 
State  law,  applies  only  to  corporations  subject  to  special  requirements  by 
the  State  as  to  the  mode  of  assessing  their  assets.    Id. 

3.  The  requirement  of  the  payment  of  a  fixed  annual  charge  or  bonus  to  the 
city,  by  ordinance  granting  to  a  street  railway  company  the  right  to  use  public 
streets,  will  not  preclude  the  city  from  imposing  an  ad  valorem  tax  on  such 
franchise  as  property  of  the  corporation;  but  the  condition  is  to  be  considered 
in  determining  the  value  of  the  franchise.    Id. 

4.  Where  the  right  to  use  streets  was  granted  a  corporation  on  condition 
of  payment  of  an  annual  sum  described  in  the  ordinance  as  a  franchise  tax, 
this  will  not  prevent  the  imposition  of  an  ad  valorem  tax  on  the  value  (bur- 
dened by  such  condition)  of  the  franchise;  it  was  beyond  the  power  of  the  city 
to  contract  for  commutation  of  taxes  legally  assessable.    Id. 
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Free  Delivery. 
Message  to  one  beyond  limits.    See  Telegraph,  3. 

Gamiflhment. 

1.  A  claim  arising  upon  contract,  but  for  damages  unliquidated  and  in  their 
nature  uncertain  (as  for  injury  to  cattle  in  shipment  through  negligence  of  the 
carrier),  is  not  subject  to  garnishment.    Grocer  Co.  v.  Railway,  Grarnishee,  468. 

2.  A  claim  for  unliquidated  damages  is  not  rendered  a  liquidated  one,  so  as  to 
be  subject  to  garnishment  by  a  judgment  determining  the  amount,  until  it  has 
reached  that  stage  where  it  can  not  be  set  aside  or  reversed  on  appeal.    Id. 

3.  A  railway  company,  defendant  in  a  suit  for  negligently  injuring  cattle 
transported  by  it,  was  garnished  in  a  suit  against  the  plaintiff  by  a  third  party,, 
first  before  plaintiff  recovered  judgment  against  it;  again,  after  the  recovery  of 
judgment,  but  pending  its  appeal  with  supersedeas,  and  again,  after  the. judg- 
ment was  affirmed  but  had  been  transferred  to  another  by  the  plaintiff.  Held 
that  it  was  not  liable  as  garnishee.    Id. 

Geological  Survey. 
Not  necessary  to  classification  of  mineral  lands.    See  Mining  Law,  1-3. 

Gift. 

1.  Declarations  by  a  decedent  are  competent  evidence  to  prove  the  delivery^ 
as  well  as  the  gift,  to  a  relative,  of  a  policy  of  insurance  payable  to  personal 
representatives.    Lord  v.  Insurance  Co.,  216. 

2.  Since  a  gift  wAs  not  complete  without  delivery,  declarations  of  decedent 
that  he  had  given  a  certain  insurance  policy  to  his  sister  could  be  considered  by 
the  jury  as  evidence  of  delivery,  and  support  a  finding  thereof.  Chevalier  v.. 
Wilson,  1  Texas,  160,  distinguished.    Id. 

Good  Faith. 
Burden  of  proving.    See  Innocent  Purchaser,  1. 

Grant. 
Of  school  land  to  Greer  County.    See  Greer  County,  1. 
Beyond  limits  of  colony.    See  Validating  Act,  1. 

Grantee. 
Present  at  married  woman's  acknowledgment.    See  Pleading,  13. 

Greer  County. 

1.  Greer  County,  while  recognized  by  the  Legislature  as  part  of  the  territorT^ 
of  the  State  of  Texas  and  a  county  of  the  State,  was  entitled  to  receive  a 
grant  of  land  for  school  purposes  and  to  seU  and  convey  the  same;  and  the 
rights  of  a  purchaser  of  such  school  land  from  the  county  were  not  affected  by 
the  subsequent  decision  of  the  Supreme  Court  of  the  United  States  holding 
that  Greer  County  was  never  Texas  territory.  Executor  and  Heirs  of  Cameron 
V.  State,  545. 

Guardian's  Sale. 

1.  A  guardian's  sale  was  not  invalid  on  collateral  attack  because  the  applica- 
tion gave  no  reason  for  the  sale  except  one  that  did  not  auUiorize  it,  where 
the  order  of  sale  did  not  show  that  it  was  for  improper  purpose.  Weems  v» 
Masterson,  80  Texas,  45,  followed.    Taffinder  v.  Merrell,  95. 

2.  Where,  after  confirmation  of  a  guardian's  reported  sale  of  a  lot  to  a  pur- 
chaser, he  conveyed  one-half  to  that  purchaser  and  one -half  to  another  not 
reported  to  have  purchased  it,  a  finding  that  the  sale  of  one-half  of  the'  lot  to 
each  was  made  but  improperly  reported  was  not  without  support.  The  remedy 
of  those  interested  was  to  have  the  guardian  accoimt  for  the  price  of  the  whole 
lot.    Id. 

3.  The  omission  from  a  guardian's  report  of  sale  of  the  price  at  which  the 
land  was  sold,  was  an  irregularity,  whicn  did  not  make  his  conveyance  subject 
to  collateral  attack.    Id. 
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Guardian's  Sale— continue^. 

4.  The  fact  that  order  confirming  a  guardian's  sale  was  made  before  the 
expiration  of  the  time  required  by  the  statute  between  report  and  confirmation^ 
was  an  irregularity  not  subjecting  the  sale  to  collateral  attack.    Id. 

Harmless  Error. 
Effect  of  finding  upon  different  issues.    See  Practice  on  Appeal,  2. 
Opinion  evidence  as  to  market  value.    See   Evidence,  4. 

Headright. 
Granted  to  colonist  outside  colony  limits.    See  Limitation,  3. 

Heirs. 
Where  the  beneficiary  named  in  certificate  dies.    See  Benefit  Society,  1,  2. 

Highway. 
Establishment  and  dedication.    See  Streets,  1-4. 

Homestead. 

Party  to  suit  to  enjoin  sale  of.    See  Ck)mmunity  Property,  5. 

Deed  to,  without  wife's  separate  acknowledgment,  not  color  of  title.  Se» 
Limitation,  2. 

1.  Though  representations  of  a  mortgagor  that  the  property  was  not  hi& 
homestead,  and  nis  designation  of  other  property  as  sucn,  can  not  estop  him 
from  asserting  his  rights  in  the  place  solely  occupied  as  his  home;  yet  where 
there  is  such  use  and  occupancy  of  two  residences  as  to  fix  a  homestead  char- 
acter upon  either  one  he  should  select,  he  may  be  estopped  by  such  declaration 
or  selection,  relied  on  by  the  mortgagee,  though  the  latter  did  not  know  nor 
inquire  into  the  facts  as  to  the  use  of  either  property.  Parrish  &  Potter  v.. 
Hawes,  185. 

2.  See  facts  certified,  held  to  present  such  issue  as  to  use  of  two  residences  as. 
homestead  as  to  require  the  submission  of  the  issue  of  estoppel  of  the  owner,  in 
favor  of  a  mortgagee  loaning  money  upon  one  on  the  representation  that  it  was. 
not  the  homestead.    Id. 

3.  Texas  Land  and  Loan  Company  v.  Blalock,  76  Texas,  85,  distinguished.    Id.. 

4.  Where  the  circumstances  are  such  as  to  present  the  question  of  estoppel  by^ 
representations  as  against  a  homestead  claim,  the  rule  applies  that  the  party 
making  representations  intending  that  they  should  b*^  acted  on  will  not  ordi* 
narily  be  heard  to  say  that  the  other  should  not  have  believed  them.    Id. 

5.  See  facts  under  which  a  charge  as  to  mere  incidental  use  of  property  as  a. 
home  was  not  warranted.    Id. 

6.  The  proprietor  of  a  lumber  business  sold  his  stock  and  leased  his  premises 
to  the  purchasers  for  three  days,  during  which,  or  five  years  if  they  kept  the 
premises  so  long,  he  agreed  not  to  re-engage  in  the  business;  but  he  kept  a 
safe,  with  some  books  and  papers,  occasionally  consulted,  in  the  office,  by 
consent  of  the  lessees,  being  engaged,  meanwhile,  in  winding  up  his  former 
business  and  traveling  as  saleman  on  commission  for  wholesale  lumber  dealers.. 
Held,  that  he  had  abandoned  the  property  as  his  business  homestead.  Alexander 
V.  Lovitt,  661. 

7.  The  mere  intention  to  resume  the  business  in  the  future  could  not  con- 
tinue the  exemption  of  a  former  business  homestead,  no  longer  used  as  such,  and 
definitely  abandoned  as  a  place  of  business  by  agreement  not  to  resume  it 
during  three  or  more  years.    Id. 

8.  This  case  distinguished,  as  an  abandonment  of  the  business  homestead,, 
from  that  of  mere  suspension  of  business  for  a  reasonable  time,  in  order  to 
change  to  another  or  arrange  for  a  resumption  of  the  first,  as  in  Bowman  v» 
Watson,  66  Texas,  295;  Gassaway  v.  White,  70  Texas,  476;  Hargadine  v.  Whit- 
field, 71  Texas,  482;  Malone  y.  Komrumpf,  84  Texas,  454.    Id. 

9.  See  case  as  to  effect  of  a  deed,  in  form,  to  the  homestead,  but  which  waa 
intended  to  be  merely  a  mortgage,  as  constituting  color  of  title.  Gamer  v. 
Black,  125. 
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Homestead— continued. 

10.  See  findings  of  fact  held  to  show  not  an  abandonment  of  the  homestead 
in  fact,  but  an  erroneous  conclusion  from  the  facts  found,  of  estoppel  of  claim- 
ants, or  abandonment  as  matter  of  law.    Id. 

11.  A  husband  joined  by  his  wife  made  a  deed  to  their  homestead  reciting  a 
consideration,  part  cash  (which  was  not  paid)  and  part  a  note,  which  was 
executed  by  the  grantee  and  negotiated  by  the  husband  to  an  innocent  pur- 
chaser; the  whole  was  a  scheme  between  the  husband  and  the  grantee  to  raise 
money  on  the  homestead,  but  was  believed  by  the  wife  to  be  an  actual  sale. 
Held: 

(1)  The  transaction  was  a  pretended  sale  of  the  homestead  involving  a 
•condition  of  defeasance,  pronounced  void  by  the  Constitution,  and  neither  title 
to  or  lien  on  the  property  was  created  as  between  the  parties. 

(2)  But  as  to  the  innocent  purchaser  of  the  note  the  parties  are  held  to 
the  transaction  as  they  have  made  it  appear,  and  the  lien  so  apparently  created 
•could  be  enforced. 

(3)  This  rule  rests  on  the  rights  of  bona  fide  purchasers,  not  on  estoppel 
by  fraudulent  conduct,  and  applies  to  cases  where  the  wife  had  no  knowledge 
that  the  instnmient  was  other  than  an  absolute  deed.    Graves  v.  Kinney,  210. 

12.  Attorney's  fees  upon  a  note  given  for  improvements  upon  the  homestead 
are  not  such  claims  as  the  Constitution  permits  the  husband  and  wife  to 
secure  by  contract  making  them  a  lien  on  the  homestead.  Walters  v.  Texas 
Building  and  Loan  Association,  8  Texas  Civil  Appeals,  500,  approved,  and  Amer- 
ican, etc..  Association  v.  Ham,  62  Southwestern  Reporter,  74,  overruled.  Ham  v. 
B.  and  S.  Assn.,  79. 

Jlome  Section. 

Of  Settler  on  school  land.    See  School  Land,  18. 

Hotel  Clerk. 

Delivery  of  dispatch  to.    See  Telegraph,  1. 

Houston  &  Texas  Central  Railway  Company. 
Legislation   granting   land  in   aid   of.    See   Railway,   13-19. 

Hnsband  and  Wife. 

Converting  separate  property  into  commimity  property.  See  Community 
Property,   1-3. 

Administration  of  community  by  survivor.    See  Community  Property,  4,  5. 

Designation  of  homestead  by  husband.    See  Homestead,  1-6. 

Deed  to  homestead  without  wife's  separate  acknowledgment.  See  Limita- 
tion, 2. 

Ignorance. 

No  defense  for  sale  of  liquor  to  student.    See  Liquor  Dealer,  1. 

Illegal  contract. 

By  city  officer  may  be  enjoined  by  tax  payer.    See  Cities,  7. 

1.  The  technical  rule  of  construction  which  presumes  that  an  agreement  was 
not  intended  to  violate  the  Constitution  and  laws,  will  not  be  allowed  to  prevent 
an  investigation  by  the  courts  into  the  real  facts  of  corporate  existence.  Buie 
V.  Railway,  51. 

Immunity. 

Private  party  undertaking  public  duty.    See  Quarantine,  1. 

Impeaching  Witness. 

\¥hen    corroborating  evidence   admissible.    See   Evidence,   8-11. 

Implication. 

Repeals  by.    See  Statutory  Constmction,  6. 
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Inadequacy  of  Price. 
Ab  ground  for  setting  aside  sale.    See  Execution  Sale,  1. 

InproYenienta. 

Attorney's  fees  in  note  for.    See  Homestead,  11. 
Of  streets,  assessments  for.    See  Limitation,  5. 
Of  leased  public  land.    See  School  Land,  7. 

Incumbrance. 
Amount  of  warrantor's  liability  for.    See  Warranty,  2. 

Indemnity. 

1.  The  rulings  in  San  Antonio  v.  Smith,  04  Texas,  266,  as  to  the  right  of 
indemnity  or  contribution  between  wrongdoers,  approved  and  followed.  City 
of  San  Antonio  v.  Pizzini,  1. 

2.  A  mere  bond  of  indemnity  given  by  contractors  and  sureties  to  protect  the 
owner  of  property  against  liens  of  workmen  constructing  buildings  thereon,, 
does  not  give  a  right  of  action  by  such  laborero,  for  their  claims,  against  the 
sureties.    Bank  v.  Railway,  176. 

Independent  School  District 
Misappropriation  of  funds.    See  Pleading,  9. 
Rights  in  distribution  of  money.    See  l^hool  Fund,  1,  2. 

Infections  Disease. 
Liability    for   communicating.    See    Negligence,   5,   6. 

Injunction. 

Taxpayer  enjoining  illegal  municipal  contract.    See  Cities,  7. 

Against  sale  on  execution  against  survivor  administering  community.  See 
Community   Property,   4,   5. 

Jurisdiction  to  issue.    See  Jurisdiction  of  County  Court,  1,  2. 

Effect  of  upon  running  of  limitation.    See  Limitation,  5. 

Sufficient   to   allege   facts.    See   Pleading,   6,   7. 

Injuries  Resulting  in  Death. 

See  Death,  2,  3,  4;  Master  and  Servant,  1-5;  Negligence,  1. 

Innocent  Purchaser. 
In  pretended  sale  of  homestead.    See  Homestead,  11. 
Protection  against  unregistered  contract  for  priority.    See  Vendor's  Lien,  1. 

1.  Under  a  power  authorizing  the  attorney  m  fact  to  sell  the  land  of  the 
erantor,  such  attorney's  conveyance  in  consideration  of  the  cancellation  of  a 
debt  due  from  him  to  the  grantee  did  not,  though  it  recited  payment  of  the 
consideration  in  cash,  pass  the  legal  title  of  his  principal;  one  buying  from  such 
grantee  might  be  protected  as  an  innocent  purchaser;  but  he  had  the  burden  of 
proving,  aside  from  the  production  of  title  papers,  his  payment  of  a  considera- 
tion and  his  good  faith  in  the  purchase.    Hunter  v.  Eastham,  645. 

2.  A  conveyance  of  the  grantor's  interest  in  the  land  described,  with  warranty 
against  those  claiming  through  him,  shows  prima  facie  at  least,  that  the  pur- 
chaser bought  only  such  title  as  the  grantor  had.  Harrison  v.  Boring,  44  Texas, 
262.    Id. 

3.  The  assignee  of  the  purchaser  of  a  merely  equitable  right  in  lands  (an 
option  permitting  him  to  acquire  an  interest  on  performance  of  conditions)  is 
not  protected  as  an  innocent  purchaser  against  the  defense  by  the  owner  of  fraud 
m  obtaining  the  contract  from  him.    Oil  and  Pipe  Line  Co.  v.  Teel,  586. 

4.  A  contract  conveying  a  merely  optional  right  to  acquire  an  interestgiri  land 
is  such  a  non-negotiable  instrument  as  to  subject  the  assignee  to  any  aefense 
the  promissor  may  have  had  against  the  original  promisee,  such  as  fraud  in 
obtaining  it.    Rev.  Stats.,  art.  309.    Id. 
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InstaUment  Notes. 
Default  in  payment.    See  Insurance,  6. 

Intorance. 

Death  of  beneficiary  without  substitution  of  anothte.    See  Benefit  Society,  1. 

On  life  of  deceased  not  reducing  damages  for  negligence  causing  his  death. 
See  Damages,  2. 

Evidence  as  to  waiver.    See  Evidence,  10,  11. 

Parol  gift  of  policy  proved  by  declarations  of  decedent.    See  Gift,  1,  2. 

1.  A  policy  of  fire  insurance  conditioned  to  be  void  if  gasoline  was  'Icept,  used, 
or  allowed"  on  the  insured  premises,  was  not  avoided  by  bringing  easoline  into 
the  house,  on  a  single  occasion  and  for  temporary  use,  though  Uie  loss  was 
occasioned  thereby.    Insurance  Co.  v.  Wade,  698. 

2.  The  word  **kept,"  in  the  clause  of  avoidance,  implies  storage,  with  some 
degree  of  permanency  in  its  continuance;  **used,"  in  connection  with  kept,  a  like 
permanent  or  habitual  use  of  it;  and  "allowed,''  not  mere  introduction  upon  the 
premises,  but  such  keeping  or  using  by  others  than  insured.    Id. 

3.  Upon  premises  insured  with  a  clause  of  avoidance  if  gasoline  is  kept, 
used,  or  allowed  on  the  premises,  the  wife  of  insured  brought  and  partly  used  a 
gallon  of  gasoline  in  the  afternoon;  the  unused  portion,  left  standii^  in  an 
open  vessel,  was  that  night  accidentally  ignited  by  a  lighted  match  being 
dropped  into  it.  Held,  that  this  was  not  such  keeping,  usmg,  or  allowing  of 
gasoline  on  the  premises  as  avoided  the  policy.    Id. 

4.  In  a  suit  by  insured  on  a  fire  policy  claimed  to  be  avoided  by  taking 
additional  insurance,  of  which  forfeiture  plaintiff  sought  to  show  a  waiver  by 
testifying  that  he  told  defendant's  agent  about  taking  the  further  insurance, 
and  was  sought  to  be  impeached  by  showing  that  he  had  stated  the  contrary 
after  the  loss,  evidence  of  his  declarations  corroborating  his  testimony,  made 
after  taking  out  the  additional  insurance  and  before  the  loss,  was  not  admissible. 
Insurance  Co.  v.  Eastman,  34. 

5.  Having  a  policy  avoided  by  his  failure  to  communicate  the  fact  of  addi- 
tional insurance  to  the  agent,  the  insured  had  an  interest  differing  only  in  degree 
from  that  which  he  would  have  after  the  loss,  in  making  the  declaration  which 
would  sustain  his  policy;  and  this  though  the  agent  issuing  the  second  policy 
would  have  insured  the  property  for  the  full  amount  of  both  policies.    Id. 

6.  Real  estate  was  sold  under  a  contract  by  which,  on  default  in  payment  of 
any  three  of  120  installment  notes  for  the  purchase  money,  the  agreement 
should  be  void  and  previous  payments  forfeited  without  notice,  and  the  vendee 
was  to  keep  the  premises  insured  for  vendor's  benefit.  While  in  default,  the 
house  was  burned  and  insurance  collected  by  the  vendor,  who  applied  it  to 
replacing  the  building,  over  the  protest  of  vendee,  who  demanded  that  it  be 
credited  on  the  purchase  money,  then  only  partly  due  and  exceeding  the  amount 
of  insurance.    Held,  that  the  insurance  was  not  exclusively  the  fund  of  either 

.  party,  but  one  in  which  they  had  a  common  interest  for  the  accomplishment  of 
a  common  purpose;  that  it  was  properly  applied  by  the  vendor  to  restoring 
the  burned  building,  and  it  had  a  right  to  enforce  its  lien  on  the  premises  for 
the  balance  due  on  the  debt;  and  that  the  vendee  could  not  resist  foreclosure 
by  tendering  the  balance  of  the  debt  after  applying  the  insurance  money  upon 
it  without  reimbursing  the  vendor  the  amount  spent  in  restoring  the  buildmg. 
Naquin  v.  Savings,  etc.,  Assn.,  313. 

7.  On  a  policy  of  life  insurance  issued  by  a  New  York  company  and  governed 
by  the  laws  of  that  State,  which  required  notice  to  insured  of  the  payment  fall- 
ing due  before  forfeiture  for  nonpayment,  extension  of  time  for  payment  of  an 
annual  premium  was  granted  by  the  insurer,  after  duly  giving  sudi  notice,  on 
part  payment  and  the  execution  of  a  note  due  in  six  months,  by  the  insured,  for 
the  balance,  with  the  understanding  that  all  rights  of  the  insured  should  be  for- 
feited if  such  note  was  not  paid  at  maturity.  Held,  that  the  statute  requiring 
notice  before  forfeiture  applied  to  the  payment  of  the  extension  note  as  weU 
as  to  that  of  the  original  premium  for  which  it  was  ^ven,  and  a  forfeiture  for 
nonpayment  of  the  note,  declared  without  having  given  such  notice,  was  in- 
operative.   Insurance  Co.  v.  English,  391. 

8.  New  York  Life  Insurance  Company  y.  Orlopp,  61  Southwestern  Reporter, 
336,  approved,  and  Conway  v.  Insurance  Company,  140  New  York,  79,  and 
Strauss  v.  Insurance  Company,  67  New   York  Supplement,  609,  discussed.    Id. 
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Intention. 

General,  as  affecting  construction  of  particular  part.  See  Statutory  Construc- 
tion, 2. 

Interest 

As  affecting  admissibility  of  declarations.    See  Eyidence,  10,  11. 
See  also  Usury. 

Intoxicating  Liqnoia. 

See  Liquor  Dealer;  Local  Option  Law. 

Inventory. 

To  identify  description  in  decree.    See  Partition,  3. 

Irregularity. 
In  sales  under  execution.    See  Execution  Sale,  1,  2. 

Itemixed  Account. 
Held  insufficient  to  fix  lien.    See  Mechanic's  Lien,  1,  2. 

Intervention. 

1.  In  a  suit  against  the  Commisioner  of  the  General  Land  Office  to  enforce 
rights  claimed  by  plaintiff  to  acquire  public  land,  one  claiming,  the  land  by  loca- 
tion subsequent  te  plaintiff's  is  not  entitled  to  intervene.  Commissioner  v. 
Smith,  5  Texas,  471,  and  Chappell  v.  Rogan,  94  Texas,  492,  distinguished,  as 
being  cases  where  the  Commissioner  denied  plaintiff's  claim  because  of  the 
superior  rights  of  a  prior  locator.    Mining  Co.  v.  Rogan,  Comr.,  452. 

Joint  Wrongdoer. 
Indemnity  or  contribution  between.    See  Indemnity,  1. 

Judgment. 

Amount  of  does  not  determine  jurisdiction  on  appeal.    See  Appeal,  1. 

Burden  of  showing  facts  making  it  binding.    See  Burden  of  Proof,  2. 

Date  determines  tuae  for  filing  appeal  bond  in  probate  proceeding.  See  Estate 
of  Decedent,  1. 

Irregularity  in  as  ground  for  setting  aside  sales.    See  Execution  Sale,  1,  2. 

Final  though  not  providing  for  enforcing  the  rights  determined.  See  Final 
Judgment,  1,  2. 

As  liquidation  of  damages  pending  appeal.    See  Garnishment,  1,  3. 

Against  existence  of  lien.    See  Jurisaiction  of  District  Court,  1. 

Settling  case.    See  Jurisdiction  of  Supreme  Court,  3. 

Limitation  against  lien  of.    See  Limitation,  4. 

Rendering  in  appellate  court.    See  Practice  on  Appeal,  4. 

Presumption  supporting  finding  in  favor  of  lien.    See  Presumption,  1. 

Proof  to  show  who  bound  by.    See  Res  Judicata,  1,  2. 

Value  of  replevied  property.    See  Sequestration,  1. 

Must  be  supported  by  verdict.    See  Verdict,  1-3. 

Judgment  Lien. 

One  asserting  must  show  lien  not  barred  when  suit  was  brought.    See  Limi-V 
tation,  4. 

1.  The  lien  of  a  judgment  on  due  record  of  abstract  and  the  title  of  a  pur- 
chaser at  sale  thereunder  are  superior  to  the  rights  of  a  purchaser  under  an 
unrecorded  deed.    Trust  Co.  v.  Building  Assn.,  48. 

Judicial  Sale. 

Purchase  by  attorney  at  under  process  controlled  by  him.  See  Attorney, 
1,  2,  3. 
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JttdicUl  Sale— continued. 
Orders  for.    Judge's  signature.    See  Administra war's  Sale,  1. 
Effect  of  irregularity  in.    Sec  Guardian's  Sale,  1-4. 
Notice  in.    See  Powers,  1. 

Jurisdiction. 

Effect  on  construction  of  amendment  to  pleading.    See  Aiiiendment,  2. 

On  appeal  in  case  commenced  in  justice  court.    See  Appeal,  1. 

As  affecting  production  of  written   instrument.    See  Evidence,   1,  2. 

Limitation  of  as  determining  finality  of  judgment.    See  Final  Jud^ent,  2. 

Over  foreign  by  service  on  auxiliary  Texas  corporation.  See  Foreign  Corpora- 
tion,  2-4. 

Of  Commission  over  bonds  by  suburban  passenger  roads.  See  Railroad  Com- 
mission, 1. 

1.  The  fact  that  less  than  the  amoimt  necessary  to  give  the  court  jurisdiction 
was,  upon  the  construction  of  a  difficult  statute,  held  to  be  legally  recoverable, 
does  not  tend  to  prove  fraudulent  claim  of  a  larger  amount  by  plaintiff  in 
order  to  give  the  court  jurisdiction.    Ellis  County  v.  Thompson,  22. 

Jnritdiction  of  County  Court. 

1.  The  county  court  has  no  jurisdiction  to  issue  the  writ  of  injunction  except 
where  the  amount  in  controversy  exceeds  $200  and  does  not  exceed  $1000  in 
value.    De  Witt  County  v.  Wischkemper,  435. 

2.  Plaintiff  suing  in  the  county  court  to  enjoin  the  roadmaster  from  opening 
what  defendant  claimed  was  a  public  road  through  his  land,  without  alleging 
any  value  to  the  subject  of  the  suit,  did  not  show  jurisdiction  in  that  court  to 
issue  the  ^nrit;  nor  was  the  defect  aided  by  a  plea  in  reconvention  filed  by  the 
county  as  defendant,  claiming  damages  in  the  sum  of  $500  against  plaintiff  for 
stopping  up  a  public  road.    Id. 

3.  The  sustaining  a  demurrer  to  specific  items  of  damages  claimed  by  plain- 
tiff does  not,  where  plaintiff  excepts  to  the  ruling,  exclude  such  items  from 
consideration  in  determining  whether  the  suit  is  for  an  amount  within  the 
jurisdiction  of  the  court.    Railway  v.  Kolbe,  76. 

4.  Plaintiff  in  a  suit  in  county  court  itemized  the  damages  claimed,  aggregat- 
ing $950;  demurrer  being  sustained  to  items  amounting  to  $650,  he  excepted; 
subsequently  he  amended  by  interlining,  with  defendant's  consent,  claims  for 
other  damages  to  the  amount  of  $110,  making  his  total  claim  as  shown  by  the 
several  items  $1060,  if  the  damages  cut  out  by  demurrer  were  included,  and 
$460  if  they  were  not.  On  appeal,  where  the  rulings  on  demurrer  were  not 
assigned  as  error,  the  amount  in  controversy  did  not  appear  to  be  beyond  the 
jurisdiction  of  the  county  court.    Id. 

Jurisdiction  of  Court  of  Civil  Appeals. 

Where  final  though  one  judge  dissents.    See  Certifying  Question,  1. 
In  case  commenced  in  justice  court.    See  Appeal,  1. 

1.  Courts  of  civil  appeals  have  jurisdiction  of  appeals  from  county  courts  in 
cases  commenced  in  justice  courts,  where  the  amount  sued  for  was  more  than 
$100,  though  the  judgment  appealed  from  was  for  less.  Const.,  art.  5,  sec.  16; 
Act  of  April  13,  1895;  Rev.  Stats.,  1895,  art.  996.    Railway  v.  Cunnigan,  439. 

2.  Brazoria  County  v.  Calhoun,  61  Texas,  223;  Pevito  v.  Rogers,  52  Texas, 
681;  Jones  v.  Jones,  1  White  &  Willson,  Civil  Cases,  sees.  200-202,  discussed  and 
reconciled.    Id. 

Jurisdiction  of  District  Court. 

Decision  on  facts  establishing.    See  Practice  in  Supreme  Court,  3. 

1.  The  district  court  has  original  jurisdiction  and  the  Supreme  Court  jurisdic- 
tion on  appeal  over  a  suit  to  enforce  a  lien  upon  land,  without  regard  to  the 
amount  in  controversy,  and  may  render  judgment  for  the  debt  sued  for,  thoi^ 
the  amount  is  not  sufficient  to  give  jurisdiction  and  the  finding  or  verdict  is 
against  the  existence  of  the  lien.    Ablowich  v.  Bank,  429. 

2.  Carter  v.  Hubbard,  79  Texas,  356;  Barnes  v.  White,  53  Texas,  631;  Snyder 
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v.  Wiley,  59  Texas,  448,  and  Cameron  v.  Marshall,  65  Texas,  7,  oyermled,  on  the 

question  of  jurisdiction  in  suits  to  foreclose  liens  where  the  lien  is  disallowed. 

Id. 

Jurisdiction  of  Supreme  Court. 

From  conflict  of  decisions.    See  Certifying  Question,  2,  3,  4. 

Not  given  by  dissent  where  judgment  of  the  Court  of  Civil  Appeals  is  final. 
See  Certifying  Question,  1. 

1.  Having  no  jurisdiction  to  grant  writ  of  error  in  a  boundary  case,  the 
Supreme  Court  may  grant  mandamus  requiring  one  court  of  civil  appeals  whose 
decision  in  such  case  conflicts  with  the  previous  holding  of  another  to  certify 
the  question  for  decision;  the  writ  is  necessary  and  authorized  in  order  to 
enforce  the  jurisdiction  of  the  Supreme  Court  in  such  case.  Const.,  art.  5, 
sec.  3;  Rev.  Stats,  art.  946;  Acts  of  1899,  ch.  98,  p.  170.  McCurdy  &  Daniels  v. 
Conner,  246. 

2.  A  case  may  involve  a  question  of  boundary  without  being  a  "case  of  bound- 
ary" over  which  the  Supreme  Court  is  denied  jurisdiction;  the  right  of  the 
whole  case  must  depend  upon  the  boundary  question,  to  constitute  it  a  **case  of 
boundary'*  within  the  meaning  of  the  statute.  In  a  suit  to  recover  on  a  pur- 
chase money  note  and  foreclose  the  vendor's  lien,  the  Supreme  Court  has  juris- 
diction, though  the  defense  is  failure  of  consideration  and  that  issue  depends 
on  whether  the  land  sold  was  within  the  boundaries  of  plaintiff's  grant.  Steward ' 
V.  Coleman  County,  445. 

3.  One  who  appeals  and  procures  a  reversal  and  remand  of  -the  case  for  trial, 
can  not  procure  a  writ  of  error  upon  such  judgment  by  alleging  that  it  settles 
the  case.    Rev.  Stats.,  art  941.    Railway  v.  Coolidge,  ^. 

4.  Refusing  a  writ  of  error,  sought  on  the  ground  that  the  ruling  of  the  ap- 
pellate court  herein  holding  that  a  petition  abandoned  by  amendment  could  be 
introduced  in  evidence  as  an  admission  by  plaintiff  overrules  the  case  of  Coats 
V.  Elliott,  23  Texas,  612,  so  as  to  give  ihe  Supreme  Court  jurisdiction  over  a 
case  reversed  and  remanded,  it  is  held  that  there  was  no  overruling  or  well 
defined  conflict,  the  expression  of  a  contrary  view  in  Coats  v.  Elliott  being  mere 
dictum.    Watson  v.  Bank,  351. 

Justice  Court. 
Appeals  from.    See  Jurisdiction  of  Court  of  Civil  Appeals,  1. 
Jurisdiction  on  appeal  in  cases  originating  in  justice  court.    See  Appeal,  1. 

Justice  Precinct. 
Prohibition  election  in.    See  Local  Option  Law,  1. 

Kept. 
Defined  and  construed  in  policy  forbidding  use  of  gasoline.    See  Insurance,  2. 

Knowledge. 
By  station  master  imputed  to  railway.    See  Master  and  Servant,  4. 
Unnecessary  to  liability  for  sale  of  liquor  to  student.    See  Liquor  Dealer,  1. 

Land  Commissioner. 
Power  to  classify  mineral  lands.    See  Mining  Law,  1-3. 

Land  Grant. 
To  railroads,  constitutional  prohibition.    See  Constitutional  Law,  1. 
For  construction  of  sidings.    See  Railway,  13-19. 

Land  Office. 

Right  to  reinstatement  in  as  purchaser  of  public  land.    See  Mandamus,  3. 

Duties  and  powers  of  Commisioner  in  sale  or  lease  of  school  land.  See  School 
Land,  3-5,  913,  17. 
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Of  school  lands  from  State.    See  School  Land,  6-17. 

Lessee. 

Of  school  land,— rights  of.    See  School  Land,  6-17. 

Legal  Remedy. 
In  trespass  to  try  title  insufficient.    See  Mandamus,  3. 

Legal  Titie. 

Held  not  to  pass  by  unauthorized  conveyance  by  attorney.  See  Innocent  Pur- 
chaser, 1. 

Legatee. 
Necessity  of  administration.    See  Pleading,  10,  11. 

Legislature. 
Effect  of  recognition  of  Greer  County  as  part  of  Texas.    See  Greer  County,  1. 

Lien. 

As  affected  by  assignment  and  foreclosure  of  one  of  several  notes.  See  Fore- 
closure, 1-5. 

On  homestead  for  attorney's  fees  in  note.    See  Homestead,  12. 

On  homestead  by   pretended  sale.    See   Homestead,   11. 

Of  judgment  by  record.    See  Judgment  Lien,  1. 

Pleading  on  issue  of  limitation.    See  Limitation,  4. 

Presumption  to  support  finding  in  favor  of.    See  Presumption,  1. 

Discharge  of  by  vendee.    See  Subrogation,  1. 

Assignment  of  note  with  priority.    3ee  Vendor's  Lien,  1. 

Jury  must  find  for,  to  authorize  judgment  on.    See  Verdict,  1-3. 

Warrantor's   liability   for.    See   Warranty,   2. 

See  also  Mechanic's  Lien,  1-6. 

Lights. 

Insufficiency  of  as  negligence.    See  Master  and  Servant,  11,  12. 

Limitation. 

Burden  of  proving  disability.    See  Burden  of  Proof,  1. 

Right  to  rescind  sale  on  plea  of.    See  Foreclosure,  2-5. 

Color  of  title.    See  Vali<£iting  Act,  1. 

Barring  foreclosure.    See  Vendor  and  Vendee,  4. 

Barring  right  to  hold  possession  for  lien.    See  Vendor  and  Vendee,  7. 

1.  In  trespass  to  try  title,  an  allegation  by  plaintiff  of  title  by  Umitation 
from  possession  for  "a  period  of  more  than  ten  years  next  before  the  filing  of 
this  suit  and  before  the  ejectment  hereinafter  alleged,"  was  met  by  proof  of  a 
possession  for  ten  years,  completed  nine  years  before  the  date  of  the  alleged 
ejectment.    Travis   v.  Hall,   110. 

2.  A  deed  to  the  homestead  which  lacks  the  proper  separate  acknowledgment 
by  the  wife  can  not  constitute  title  or  color  of  title  to  support  limitation  by 
possession  for  three  years.    Gamer  v.  Black,  125. 

3.  A  grant  to  a  colonist  in  Austin's  Little  Colony,  lying  only  partly  within 
its  limits,  did  not  constitute  color  of  title  in  those  claiming  thereunder  to  the 
portion  outside  the  colony  limits,  such  as  would  support  limitation  under  the 
statute  by  possession  for  three  years,  as  against  claimants  under  a  patent  issued 
upon  a  location  and  survey  made  and  returned  before  the  Act  of  1854  validating 
the  colony  grant.    Sheppard  v.  Avery,  501. 

4.  One  asserting  a  judgment  lien  must  show  a  lien  existing  when  he  brought 
suit.  It  is  not  necessary  that  his  adversary  plead  limitation  in  order  to  avail 
himself  of  the  fact  that  the  lien  was  lost  by  the  expiration  of  ten  years  from 
its  record  and  indexing.    Boyd  v.  Ghent,  46. 

5.  Limitation  ran  from  date  of  payment,  against  the  right  to  recover  back 
money  paid  to  a  city  upon  street  improvement  assessments,  where  there  was  no 
agreement  by  the  city  to  hold  the  money  to  abide  the  result  of  such  suit,  though 
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it  was  paid  under  protest,  on  a  disputed  claim,  against  the  enforcement  of  which 
an  injunction  >  suit  by  the  party  so  paying,  afterwards  successful,  was  pending 
at  the  time  of  the  payment.    City  of  Dallas  v.  Kruegel,  43. 

liquor  Dealer. 

See  Waiver,  1. 

1.  In  an  action  to  recover  on  a  liquor  dealer's  bond  under  the  Act  of  1893 
(Revised  Statutes,  article  5060g)  for  selling  to  a  student  of  an  institution  of 
learning,  it  is  not  necessary  to  allege  or  prove  defendant's  knowledge  that  the 
purchaser  was  such  student,  nor  can  he  avoid  recovery  by  proving  his  ignor- 
ance of  such  fact.    Peacock  v.  Limburger,  258. 

Liquidated  Damages. 

Unliquidated  not  rendered  so  by  judgment,  pending  appeal.  See  Garnish- 
ment, 2. 

Lis  Pend'ens. 

Proving  facts  making  judgment  binding  on  purchaser.    See  Burden  of  Proof,  2. 
Effect  of  judgment  on  purchaser  after  severance.    See  Ree  Judicata^  1,  2. 

Live  Stock  Quarantine. 
As  affecting  duty  of  carrier  to  receive  and  transport.    See  Carrier,  1. 
Conforming  State  to  Federal  quarantine  lines.    See  Quarantine,  2. 

Live  Stock  Commission. 
Power  over  quarantine  lines.    See  Quarantine,  2. 

Local  Option  Law. 

1.  The  ruling  of  the  Court  of  Civil  Appeals  in  Kidd  v.  Truett,  that  an  election 
on  prohibiting  the  sale  of  liquors  could  not  be  held  in  a  school  district  lying 
partly  in  a  justice  precinct  in  which  prohibition  had  already  been  adopted,  does 
not  present  such  conflict  with  the  previous  decisions  in  State  v.  Harvey  and 
Adams  v.  Kelly  as  to  require  certifying  the  question  to  the  Supreme  Court  under 
the  Act  of  May  9,  1899  (Twenty-sixfli  Legislatiu-e,  chapter  98,  page  70).  Kidd 
V.  Rainey,  Chief  Justice,  556. 

2.  To  entitle  one  to  bring  a  suit  to  test  the  validitv  of  an  election  prohibiting 
the  sale  of  liquor  in  a  locality  where  he  was  engaged  in  that  business,  plaintiff 
must  allege  and  prove  that  he  was  a  licensed  dealer.  Harding  v.  Commissioners 
Court,  174. 

Mandamus. 
To  compel  Comptroller  to  bring  suit  for  taxes.    See  Comptroller,  1. 
To  certify  conflicting  boundary  decisions.    See  Jurisdiction  of  Supreme  Court, 

Against  Railroad  Commission  to  take  jurisdiction.  See  Railroad  Commis- 
sion, 1. 

1.  The  duty  to  bring  suit  in  the  name  of  the  State,  though  imposed  by  law  on 
a  public  officer,  involves  the  exercise  of  a  discretion  on  his  part  which  will  not 
be  controlled  by  mandamus.    Lewright  v.  Love,  Comptroller,  157. 

2.  A  private  person  can  not  maintain  a  proceeding  to  compel,  by  mandamus, 
a  public  officer  to  enforce  a  duty  solely  due  to  the  government  as  such,  as  the 
payment  of  taxes.    Id. 

3.  An  applicant  who,  by  compliance  with  the  law  for  piu-chase  of  school  land, 
has  been  awarded  the  right  to  buy  certain  lands  by  the  T^nd  Commissioner, 
when  the  latter  has  wrongfully  canceled  such  award,  is  entitled  to  mandamus 
to  compel  his  reinstatement  as  such  purchaser,  the  remedy  being  necessary  in 
order  to  enable  him  to  complete  his  payments  and  receive  patents,  tliough  as 
against  adverse  claimants  he  has  a  legal  remedy  by  suit  m  trespass  to  try 
title.    Hazlewood  v.  Rogan,  Comr.,  295. 

Market  Value. 
Opinion  as  evidence  of.    See  Evidence,  3. 
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ManUse. 
Of  surviving  wife  administering  community.    See  Oommunity  Property,  4,  5. 

Manied  Women. 
Privy  acknowledgment  by.    See  Pleading,  13. 

Matter  and  Servant 

Act  in  promotion  of  master's  business.    See  Death,  4. 

Master's  liability  for  death  caused  by  servant's  negligence.    See  Death,  2,  3. 

Liability  of  master  for  intentional  killing  by  servant.  See  Death,  2,  3,  4; 
Negligence,  1. 

Violation  of  master's  orders  by  servant.    See  Negligence,  2. 

Discovered  peril  by  servant.    See  Negli^nce,  6. 

1.  A  railroad  station  agent  charged  with  the  preservation  of  the  company's 
property  has  no  power  implied  therefrom  to  jemploy,  for  the  company,  assist- 
ants to  protect  it.    Lipscomb  v.  Railway,  5. 

2.  A  station  agent  who  was  authorized  to  employ  assistants  to  protect  the 
property  of  the  company  would  make  the  assistant  placed  by  him  at  tiiat  duty 
a  servant  of  the  company  though  his  service  was  gratuitous.    Id. 

3.  Whether  it  was  the  duty  of  the  railway  company  to  give  warning,  to  its 
trainmen  passing  through  a  station,  of  the  employment  of  armed  guards  to 
protect  its  property  at  the  depot  from  burglars,  was  a  Question  of  fact,  de- 
pending on  whether  the  presence  of  such  emploves  at  the  depot  and  the  danger 
to  them  ougut  to  have  been  foreseen,  and  ^could  not  be  treated  by  the  court  as 
a  duty  in  law.    Id. 

4.  Knowledge  by  a  station  master  employing  armed  guards  to  protect  the 
depot  against  burglars  would  be  knowlcKige  of  their  presence  there  by  the 
company,  so  far  as  concerned  the  question  of  its  duty  to  warn  other  em- 
ployes.   Id. 

5.  The  discoverr  of  the  dangerous  position  of  one  who  had,  by  his  own 
negligence,  fallen  from  and  was  being  dragged  underneath  moving  cars,  by  an 
employe  of  the  railway  having  nothing  to  do  with  the  moving  of  the  tiain,  did 
not  make  defendant  company  liable  for  failure  to  exercise  care  to  avoid  injury 
after  discovery  of  the  peril.    Railway  v.  Haltom,  112. 

6.  The  servant  does  not  assume  risks  arising  from  the  customary  method  of 
the  master  in  doing  the  work  unless  the  custom  is  a  reasonable  one  and  the 
servant  had  or  was  chargeable  with  notice  of  it.    Railway  v.  Hill,  629. 

7.  See  charge  on  assumption  bv  servant  of  the  risks  arising  from  the  master's 
customary  manner  of  working,  held  erroneous  because  ignoring  the  questions 
of  reasonableness  of  the  custom,  and  of  the  servant's  knowledge  of  its  existence, 
and  placing  the  burden  on  plaintiff  to  show  that  the  injury  was  not  from  a  risk 
so  assimied.    Id. 

8.  Where  plaintiffs'  evidence  made  it  necessary  that  they  should  explain  the 
conduct  of  the  servant,  to  exculpate  him  from  the  charge  of  contributory  negli- 
gence, it  was  error  to  charge  that  the  burden  of  proof  was  upon  the  master  to 
establish  that  defense,  such  charge  being  calculated  to  lead  the  jury  to  believe 
that  they  should  consider,  alone,  the  evidence  offered  by  the  defendant  upon 
that  issue.    Id. 

9.  A  promise  by  the  master,  on  complaint  from  the  servant  of  insufficient 
lights  in  the  oil  mill  where  he  worked,  to  remedy  the  defect,  relieves  the  servant 
from  assumption  of  the  risk  only  while  engaged  within  the  scope  of  his  employ- 
ment with  reference  to  which  the  promise  was  made;  if  he  undertakes  other 
duties,  under  special  order  of  the  foreman,  and  with  kiiowledge  of  the  want  of 
sufficient  light,  he  assumes  the  risk.    Hilje  v.  Hettich,  321. 

10.  A  charge  basing  liability  on  the  fact  that  the  servant,  when  injured,  was 
performing,  by  direction  of  his  foreman,  a  special  duty  not  within  the  scope  of 
his  employment,  was  erroneous,  where  the  petition  alleged,  not  such  special 
order,  but  an  act  within  the  scope  of  his  general  employment.    Id. 

11.  It  was  not  error  for  the  charge  to  assume  that  a  foreman  having  general 
charge  of  a  cotton  seed  oil  mill  was  acting  within  his  authority  in  promising, 
on  complaint  by  an  employe  of  insufficient  lights,  to  remedy  the  defect.    Id. 

12.  The  servant  complaining  of  defects  and  receiving  an  assurance  that  they 
will  be  remedied,  is  relieved  from  the  assumption  of  risk  for  a  reasonable  time 
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thereafter  for  making  the  repairs,  but  not  after  such  postponement  as  to  indicate 
that  the  purpose  to  repair  has  been  abandoned.  iSee  facts  under  which  it  was  a 
question  for  the  jury  whether  such  time  had  elapsed  after  the  promise  that  fur- 
ther continuance  in  the  employment  was  an  assumption  of  risk,  and  it  was 
error  to  treat  the  servant's  conduct  as  presenting  merely  a  question  of  con- 
tributory negligence  and  not  of  assumed  risk.    Id. 

13.  Evidence  considered,  in  suit  by  a  laborer  injured  by  the  falling  of  a  brick 
wall,  and  held  not  to  justify  an  instruction  to  find  for  defendant;  but  to 
require  submission  of  the  question  of  the  master's  negligence  in  failing  to 
provide  a  safe  place  to  work  and  proper  measiu-es  for  his  protection — the  risk 
not  being  one  he  should  be  held  to  have  assumed  as  matter  of  law.  Proffitt  v. 
Railway,  593. 

14.  The  burden  being  upon  defendant  to  aver  and  prove  assumption  of  risk  by 
a  servant  by  reason  of  his  knowledge  of  defects  causing  the  injury,  there  was 
no  error  in  refusing  to  submit  that  issue,  though  raised  by  the  evidence,  where 
such  defense  was  not  pleaded.    Railway  v.  Harris,  346. 

15.  Though  plaintiff,  the  servant,  had  unnecessarily  alleged  want  of  knowledge 
of  the  defect  on  his  part,  a  general  denial  did  not  raise  the  issue  of  assumed 
risk,  nor  relieve  the  master  from  pleading  such  defense.    Id. 

Mechanics'  Lien. 
Indemnity  bond  to  owner  not  actionable  by  laborer.    See  Indenmity,  2. 

1.  The  account  filed  under  article  3296,  Revised  Statutes,  for  fixing  a  lien  for 
material  furnished  for  a  building,  should  bear  some  date  to  which  the  trans- 
action can  be  referred,  though  the  exact  date  of  the  delivery  of  each  particular 
item  need  not  be  expressed.    Mvers  v.  Wood,  67. 

2.  Such  claims  as  **bill  of  sash  and  doors,  per  contract,  $6.40,"  and  %ill  of  mill 
work  (contract),  $175,''  are  insufficient,  as  an  itemized  account  of  material 
furnished,  to  fix  a  lien  against  the  owner  of  property.    Id. 

3.  Article  3312,  Revised  Statutes,  does  not  give  a  lien  to  mechanics  or  laborers 
employed  in  the  construction  of  machine  shops,  roundhouses,  etc.,  situated  upon 
the  land  of  a  railway  company  but  not  on  its  right  of  way.  Bank  v.  Railway, 
176. 

4.  The  word  '^equipments,"  being  used  in  connection  with  the  words  'loco- 
motive, car,"  etc.,  mcfudes  onlv  things  used  in  like  manner  in  connection  with 
the  operation  of  the  road,  and  is  not  broad  enough  to  include  structures  like 
machine  shops,  roundhouses,  and  the  like,  though  necessary  to  the  operation  of 
the  road.    Id. 

5.  The  word  ''railroad"  in  article  3312,  Revised  Statutes,  does  not  embrace 
machine  shops,  etc.,  not  on  {he  right  of  way,  the  term  used  in  the  statutes 
(articles  4422,  4425,  4483)  appearing  to  designate  the  right  of  way  and  struct- 
Tures  upon  it.    Id. 

6.  The  rights  of  mechanics,  laborers,  and  materialmen  constructing  buildings, 
such  as  madiine  shops,  of  a  railway  upon  grounds  not  embraced  in  its  right 
of  way,  are  protected  by  the  general  law  for  mechanics'  liens.  Revised  Statutes, 
article  3294,  and  must  be  secured  by  compliance  with  that,  and  not  with 
article  3312.    Id. 

Merger. 
Of  oral  undertaking  in  written  instrument.    See  Contract,  3. 

Method  of  Work. 

Must  be  reasonable  to  constitute  assumption  of  risk.  Se«  Master  and  Servant, 
«,  7. 

Minutes. 

Signature  of  judge  to.    See  Administrator's  Sale,  1. 

Misdescription. 
Of  note  in  mortgage.    See  Mortgage,  1,  2. 
Of  note  in  mortgage  or  trust  deed.    See  Powers,  6. 
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Missouri,  Kansas  &  Texas  Railway  Company  of  Texas. 
Its  succession  to  rights  of  roads  consolidated  with  it.    See  Railway,  5. 

Mortality  Tables. 
Admissibility  in  case  of  partial  disability.    See  Eyidence,  16. 

Mining  Law. 

1.  Land  made  known  to  Commissioner  of  the  General  Land  Office  as  mineral 
bearing,  by  the  filing  of  a  mining  claim  in  compliance  with  sections  4-7  of  the 
Act  of  1895  (Laws  1895,  page  197;  Batts'  Revised  Statutes,  articles  3498d,  e,  f, 
and  g),  may  be  purchased  from  the  State  under  such  act  and  by  compliance  with 
its  terms,  by  such  locator  or  his  assignee,  though  never  classified  as  mineral 
lands  by  the  geological  and  mineralogical  survey.  Mining  Co.  v.  Rogan,  Comr.» 
452. 

2.  See  opinion  as  to  the  power  of  the  Commissioner  of  the  General  Land  Office 
to  determine  whether  lands  were  mineral  bearing,  and  if  found  to  be  so,  to  sell 
as  such  under  the  mining  law  of  1895,  independently  of  their  classification  as 
such  by  geological  and  mineralogical  survey  or  of  information  as  to  their  char- 
acter derived  from  the  filing  of  a  mining  claim .    Id. 

3.  The  reservation  from  sale  under  the  general  law  of  lands  '^specially  included 
imder  the  operation  of  the  act,"  contained  in  section  1  of  the  mining  law  of 
1895  (Batts'  Revised  Statutes,  article  3498a),  is  not  limited  to  lands  designated 
as  mineral  bearing  by  the  geological  and  mineralogical  survey  under  section  2 
of  such  act;  the  language  of  the  law  being  uncertain  in  meaning,  the  injurioua 
efiect  of  a  contrary  construction  upon  the  interests  of  the  State  as  well 
as  of  owners  of  mining  claims  located  under  the  previous  law,  the  time  required 
for  such  survey,  the  failure  of  the  same  Legislature  to  make  appropriation  for 
its  continuance,  the  fact  that  other  methods  provided  by  the  law  would  give 
the  information,  and  the  absolute  right  given  to  actual  settlers  to  purchase  lands 
not  so  reserved,  with  their  minerals,  as  agricultural,  grazing,  or  pasture  lands,, 
could  all  be  considered  in  reaching  the  construction  permitting  the  Land  Com- 
missioner other  methods  of  ascertaining  the  lands  reserved.    Id. 

Mortgage. 
Estoppel  of  mortgage  or  by  designation  of  homestead.    See  Homestead,  1-5. 
Notice  of  sale  under  power.    See  Powers,  1. 
Deed  intended  as.    See  Homestead^  9. 
Power  to  sell  within  lawful  hours.    See  Powers,  2. 
Statute  affecting  right  of  sale.    See  Powers,  4. 
See  also  foreclosure,  1-5. 

1.  Errors  in  the  description  of  the  note  secured^  in  a  mortgage  with  power  of 
sale,  did  not  render  the  sale  void  when  sufficient  description  to  identify  the 
note  was  correctly  given.    Thompson,  Exr.,  v.  Cobb,  140. 

2.  A  deed  of  trust  correctly  described  the  note  secured  by  its  number,  amount, 
maker,  payee,  place  of  payment,  and  rate  of  interest,  but  erroneously  as  of  even 
date  with  ana  payable  one  year  from  the  date  of  the  deed  of  trust,  it  being 
dated  and  payable  two  months  earlier.  Held,  that  a  sale  by  the  trustee  under 
the  power,  supported  by  evidence  showing  that  this  was  the  note  intended,  was- 
not  void.    Id. 

Motion  for  New  TtiaL 

As  affecting  time  of  filing  appeal  bond  in  probate  proceeding.  See  Estates  of 
Decedents,  1. 

1.  On  trial  before  the  court  without  a  jury,  no  motion  for  new  trial  is- 
necessary  to  authorize  the  making  up  of  a  statement  of  facts  and  the  determina- 
tion of  the  appellate  court  thereon  whether,  on  the  most  favorable  view  of  tho 
facts,  the  successful  party  was  entitled  to  the  judgment  entered.  Greer,  Mills  & 
Co.  V.  Featherston,  654. 

2.  The  question  whether  the  facts  demand  an  instruction  to  the  jury  to  find  a 
certain  verdict  is  one  of  law,  and,  in  a  case  tried  by  the  court  without  a  jury,, 
there  is  no  reason  for  a  motion  for  a  new  trial  thereon,  since  the  court  must, 
have  passed  upon  it.    Id. 
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Municipal  Commission. 
Power  to  purchase  water  and  light  plant.    See  Cities,  1,  2. 

Municipal  Corporation. 

Power  to  purchase  water  and  light  plant.    See  Cities,  1,  2. 
Acts  of  Officers.    See  Pleading,  9. 

Municipal  Indebtedness. 
Injunction  by  tax  payer.    See  Cities,  7. 
Pledge  of  revenue  to  meet.    See  Cities,  3. 

Mutuality. 

Necessary  to  support  contract.    See  Contract,  1,  2. 

Negligence. 

Must  have  causal  connection  with  the  injury.    See  Crossing,  1. 

Whether  statutoiy  liability  for  death  by  servant's  negligence  applies  to  case 
of  willful  killing.    See  Death,  4. 

Condition  of  engines  generally  on  defendant's  road.    See  Evidence,  16. 

Damages  for  not  subject  to  garnishment.    See  Garnishment,  1-3. 

Duty  of  master  to  warn  of  danger.     See  Master  and  Servant,  3. 

Dependent  on  discovery  of  peril.    See  Master  and  Servant,  6. 

Customary  method  of  work  as  affecting.    See  Master  and  Servant,  6,  7. 

Burden  of  proof  of  contributory  negligence.    See  Master  and  Servant,  8. 

Complaint  of  defects  in  machinery.    See  Master  and  Servant,  9. 

Duty  to  provide  safe  place  to  work.     See  Master  and  Servant,  13. 

Contract  exempting  from  liability  for.    See  Railway,  2,  3. 

In  keeping  car  of  explosives  standing  on  track.    See  Railway,  10-12. 

In  rescuing  child  from  danger.    See  Trespasser,  1. 

1.  The  act  of  the  servant  of  a  railway  company  employed  to  protect  prop- 
erty in  its  depot,  in  shooting  an  employe  upon  a  train,  whom  he  mistook  for  a 
burglar,  may  constitute  such  want  of  care  in  the  master's  service  as  to  come 
within  the  meaning  of  a  killing  by  negligence  for  which  the  master  is  liable 
imder  article  3017,  Revised  Statutes,  though  the  killing  was  intentional.  Lips- 
comb V.  Railway,  5. 

2.  A  locomotive  engineer,  who  had  orders  to  meet  three  sections  or  trains  at 
a  siding,  went  to  sleep  there,  and,  after  the  passage  of  the  second  section,  acting 
on  the  orders  of  the  conductor,  who  believed  it  to  be  the  third,  moved  out  his 
train,  and  was  killed  in  a  collision  with  the  third  section.  Held,  that  he  was 
guilty  of  contributory  negligence,  as  matter  of  law,  preventing  a  recovery  for 
his  death.    Railway  v.  Brown,  2. 

3.  It  is  not  the  absolute  duty  of  a  railway  company  to  provide  its  locomotives 
with  the  best  devices  for  arresting  the  escape  of  sparks;  but  to  use  such  care 
as  a  man  of  ordinary  prudence  would  exercise,  under  like  circumstances,  to  select 
and  use  the  best  devices;  it  is  neither  liable  for  a  failure  of  judgment  honestly 
exercised  in  the  attempt  to  discharge  the  duty,  nor  relieved  by  the  fact  that  the 
appliances  selected,  though  not  the  best,  are  approved  and  in  common  use.  Rail- 
way V.  Carter,  461. 

4.  See  facts  under  which  the  insufficiency  of  lights  in  an  oil  mill  was  held  not 
a  proximate  cause  of  injury  to  an  employe,  hurt  by  catching  his  hand  in  a  revolv- 
ing conveyor,  the  position  and  movement  of  whidi  was  known  to  him, — the  de- 
fect having  contributed  to  the  accident  only  through  causing  him  to  choose  a 
position  near  the  dangerous  machinery,  bv  reason  of  lack  of  light  elsewhere,  as 
the  place  in  which  to  work  on  a  belt  which  he  was  repairing.  Hilje  v.  Hettich, 
321. 

5.  Negligence  in  permitting  one  of  its  employes  sent  to  the  company  hospital 
for  treatment  to  be  there  infected  will  smallpox,  was  not  a  ground  for  holding 
the  company  liable  to  a  third  party  thereafter  infected  from  such  employe.  Rail- 
way V.  Wood,  223. 

6.  A  railway  company  imdertaking  to  maintain  quarantine  over  and  furnish 
medical  attention  to  one  of  its  employes  infected  with  smallpox,  becomes  liable 
to  third  parties  for  negligence  in  maintaining  such  quarantine,  whereby  the- 
patient  wandered  away  while  delirious  and  infected  them  with  the  disease.    Id.. 
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negligence — continued. 

7.  A  charge  on  the  issue  of  negligence  after  discovery  of  peril  incurred  by  a 
plaintiff  through  contributory  negligence,  which  required  defendant  'to  use  all 
reasonable  efforts  at  his  command  to  avert  the  accident/'  does  not  exact  from 
defendant  the  use  of  more  than  ordinary  care.    Railway  v.  Bowen,  364. 

8.  The  issue  of  liability  in  spite  of  contributory  negligence,  by  reason  of  dis- 
•covery  of  the  injured  person's  peril,  was  not  raised  by  evidence  tending  to  show 
merely  that  employes  managing  the  train  saw  him  upon  one  of  the  moving  cars 
before  his  fall  therefrom  upon  the  track  by  his  own  negligence  had  placed  bim 
in  danger.    Railway  v.  Haltom,  112. 

9.  A  plea  of  contributory  negligence  in  general  terms,  not  setting  forth  the 
particular  default  in  care  constituting  the  negligence,  is  sufficient,  if  not  ex- 
cepted to,  to  admit  proof  of  the  particulars,  and  to  entitle  defendant  to  a  re- 

3 nested  instruction  grouping  sudi  particular  facts  establishing  the  defense  and 
eclaring  their  legal  effect.    Railway  v.  Mangham,  413. 

Hen-Negotiable  Instrument 
Assignee  takes  subject  to  defense  of  fraud.    See  Innocent  Purchasery  4. 

Notes. 
For  purchase  money  of  land.    See  Foreclosure,  1-5. 

Not  Guilty. 
Plea  of  in  trespass  to  try  title.    See  Pleading,  2. 

Notice. 

Of  sale  to  attorney  for  defendants.    See  Execution  Sale,  2. 

Of  forfeiture  of  policy  for  nonpayment.    See  Insurance,  7. 

To  servant  necessary  to  charge  assumption  of  risk.  See  Master  and  Serr- 
ant,  6,  7. 

To  plaintiff  of  independent  claim  of  defendiant.    See  Pleading,  4. 

Of  sale  of  land  under  power  in  deed.    See  Powers,  1. 

Agreement  for.    See  Railway,  1. 

Of  claim  for  damages.    See  Telegraph,  5,  6,  7. 

Noration. 
As  affecting  usury.    See  Usury,  1. 

Ifuiaance. 

Keeping  high  explosives.    See  Railway,  10-12. 

Objection. 

To  evidence  in  advance  of  question  or  answer.    See  Evidence,  13. 

Officer. 

To  whose  office  fees  accrued.    See  Fees  of  Office,  2. 

Discretion  of  not  controlled  by  court.    See  Mandamus,  1. 

Alleging  acts  of.    See  Pleading,  9. 

CJonstruction  of  law  by.    See  Railway,  16. 

Acting  as  agent  for  State.    See  School  Fund,  1,  2. 

•Can  not  ratify  what  he  can  not  do.    See  School  Land,  12,  13. 

liVords  of  permission,  as  a  command  to.    See  Statutory  Construction,  3,  4. 

Construction  of  statutes  by.    See  Statutory  Construction,  6. 

Opening  Road. 

Suit  to  enjoin.    See  Jurisdiction  of  County  Court,  1,  2. 

Opinion. 

As  to  market  value  of  cattle.    See  Evidence,  3,  4. 
As  to  powers  of  station  agents.    See  Evidence,  5,  6. 
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Option. 

Void  for  want  of  mutuality.    See  Contract,  1,  2. 

Assignee  not  protected  against  defense  of  fraud.    See  Innocent  purchaser,  3,  4. 

Purdiaser  of  takes  merely  equitable  right.    See  Innocent  Purchaser,  3. 

Order  of  Pleading. 
Rules  do  not  apply  to  abatement  of  attachment.    See  Abatement,  2. 
Rule  does  not  apply  to  motions.    See  Pleading,  1. 

Order  of  Sale.  , 

Not  invalid  for  defects  in  petition.    See  Guardian's  Sale,  1. 
Minutes  of  need  not  be  signed.    See  Administrator's  Sale,  1. 

Orders. 
Of  master,  violation  by  servant.    See  Negligence,  2. 

Ordinance. 

Granting  right  to  use  public  streets.    See  Franchise  Tax,  3. 
Opening  highway.    See  Streets,  2. 

Outstanding  Title. 

Burden  of  proving  absence  of  disability  to  sustain  limitation  against.  See 
Burden  of  Proof,  1. 

Ownership. 

As  a  part  of  description  of  land.    See  Description,  3. 

Overruling.  Decision. 

As  ground  for  writ  of  error.    See  Practice  in  Supreme  Ck>urt,  4. 
See  Jurisdiction  of  Supreme  Court,  4. 

Partial  Disability. 
Admissibility  of  life  table.    See  Evidence,  16. 

Parties. 
Can  not  sue  when  no  pecuniary  riffht  is  involved.    See  Action,  1. 
Entitled  to  prosecute  suit  on  death  of  plaintiff.    See  Community  Property,  5. 
Foreclosure  of  several  vendor's  lien  notes.    See  Foreclosure,  1. 
To  suit  to  acquire  public  land.    See  Intervention,  1. 
To  suit  for  partition.    See  Partition,  2. 
Claiming  in  common  but  recovering  severally.    See  Pleading,  3. 

Partition. 
Description  of  land  set  aside  by  ownership.    See  Description,  3. 

1.  Commissioners  to  partition  land  have  no  authority  to  hear  evidence  for  the 
purpose  of  identifying  it;  the  petition  and  decree  should  give  sufficient  descrip- 
tion for  that  purpose;  and  a  description  of  the  land  in  the  petition  and  decree 
as  320  acres,  part  of  the  R.  survey  and  476  acres  of  the  S.  survey,  in  W.  county, 
is  insufficient  to  support  a  partition.    Black  v.  Black,. 627. 

2.  All  persons  interested  should  be  parties  to  a  decree  partitioning  land,  and 
it  is  error  to  proceed  to  a  decree  after  dismissal  of  one  of  the  heirs  to  the  prop- 
erty from  the  suit.    Id. 

3.  To  ascertain  the  property  embraced,  set  aside  in  a  partition  of  an  estate  in 
probate,  it  is  proper  to  look  not  only  to  the  order  itself,  but  to  the  inventory 
and  the  report  of  the  commissioners  of  partition.    Taffinder  v.  Merrell,  05. 

Partnership. 
Assent  of  partner  to  sale  of  property.    See  Practice  on  Appeal,  5. 


Patent. 

Conffi 

Junior,  as  color  of  title.    See  Validating  Act,  1 


Confficting  with  colony  headright.    See  Limitation,  3. 
•      of  title.    "      ' 
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Pasrment. 
Under  protest,  as  affecting  limitation.    See  Limitation   5. 
By  vendee,  of  previous  lien.    See  Subrogation,  1. 

Pecuniary  Interest. 
Necessary  in  order  to  maintain  suit.    See  Action,  1. 

Permission. 
May  be  construed  as  command.    See  Statutory  Construction,  3. 
Of  foreign  corporation  to  do  business  "when  unnecessary.    See  Contract,  6. 

Personal  Liability. 
Of  administrator  on  covenant  of  warranty.    See  Administrator's  Sale,  2,  3. 

Personal  Representative. 
Parol  gift  of  policy  payable  to.    See  Gift,  1,  2. 

Personal  Trust. 
Contract  held  not  to  be.    See  Railway,  4. 

Petition. 
For  sale  of  land  by  guardian.    See  Guardian's  Sale,  I. 

Physician. 
Examining  plaintiff  for  purpose  of  testifying.  '  See  Evidence,  12,  13. 

Plaintiff. 
What  pleading  of  defendant  he  must  notice.    See  Pleading,  4. 

Pleading. 

Amendment  of,  as  waiver  of  error  in  ruling  on  demurrer.    See  Amendment,  1. 

Assignment  raising  objection  to  sufficiency.    See  Assignment  of  Error,  1. 

Effect  of  amendment  after  demurrer  sustained.  See  Jurisdiction  of  County 
Court,  3.  4. 

Limitation  in  trespass  to  trv  title.    See  Limitation,  1. 

In  suit  on  judgment  lien.    See  Limitation,  4. 

Assiunption  of  risk  by  servant.    See  Master  and  Servant,  14,  15. 

Charge  not  confined  to.    See  Master  and  Servant,  10. 

Of  contributory  negligence  generally.     See  Negligence,  9. 

Presumption  as  to  contents  of  those  omitted.    See  Presumption,  1. 

1.  The  rule  as  to  order  of  pleading  prescribed  by  article  1262,  Revised  Stat- 
utes, refers  only  to  pleadings  interposed  to  defeat  plaintiff's  recovery;  the  stat- 
ute does  not  embrace  motions  to  quash  and  pleas  to  abate  the  writ  of  attach- 
ment. Drake  v.  Brander,  8  Texas,  353,  followed,  and  Hart  v.  Kanady,  33  Texas^ 
720,  overruled.    Wallace  v.  Bank,  103. 

2.  Defendant  under  the  plea  of  not  guilty  in  trespass  to  try  title  can  not  avail 
himself  of  a  vendor's  lien  held  by  him  against  the  property.  Ttust  Co.  v.  Build- 
ing Assn..  43. 

3.  Though  several  plaintiffs  join  in  trespass  to  try  title,  claiming  interests  in 
common,  there  may  he  proof  of  title  in  and  recovery  by  one  only,  in  his  sepa- 
rate right.  Pasch.  Dig.,  art.  1476;  Rev.  StaU.,  1879,  arts.  1335,  1336,  4807;  Rev. 
State.,  1895,  arte.  5271,  5260.    Anderson  v.  Anderson,  763. 

4.  Plaintiffs  are  boimd  to  teke  notice  of  all  pleadings  of  defendant  in  answer 
to  the  claim  made  in  their  petition,  but  not  of  an  independent  claim  asserted  by 
defendant  in  the  suit  as  matter  of  convenience.    Hams  v.  Schlinke,  88. 

5.  Where  the  defense  asserte  usury  only  in  the  giving  of  a  second  contract  in 
aid  and  extension  of  one  not  usurious,  the  plea  does  not  present  the  issue  of 
invalidity  of  the  first  as  connected  with  the  usurious  contract  in  one  continuous 
series  of  transactions.    Ham  v.  B.  and  S.  Assn.,  79. 

6.  Pleadings  which  allege  all  the  facte  upon  which  plaintiff's  right  to  relief 
by  injunction  arises  are  sufficient  without  setting  forth  the  conclusions  of  law 
following  from  such  facte.    Wingfield  v.  Hackney,  490. 
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Pleading— continued. 

7.  A  surviving  wife  who  had  qualified  as  survivor  of  the  community  estate, 
and  had  married  again,  joined  by  her  second  husband  and  the  heirs  of  the  first, 
sued  to  enjoin  the  sale  under  execution,  upon  a  judgment  obtained  against  her 
as  such  survivor  administering  the  community  estate  imder  bond,  of  property 
which  she  claimed  was  her  separate  estate  and  the  business  homestead  of  her- 
self and  her  first  husband,  and  therefore  not  subject  to  the  execution.  Held, 
that  such  pleadings  were  sufficient  to  raise  the  question  of  the  right  to  injunc- 
tion on  the  ground  that  the  second  marriage  had  terminated  the  community 
administration  by  her  as  surviving  wife  and  the  right  to  sell  on  execution 
against  her  as  such  administratrix  of  the  commimity.    Id. 

8.  Subject  to  the  rule  that  every  reasonable  intendment  is  to  be  indulged  in 
favor  of  the  pleading,  averments  of  doubtful  meaning  must  be  construed  against 
the  pleader.    Webb  County  v.  School  Trustees,  131. 

9.  Where  a  petition  charging  a  county  with  liability  to  an  independent  school 
district  on  account  of  revenues  from  funds  derived  through  sale  of  county  school 
lands,  alleged  that  the  ''defendant  and  its  officers,"  not  specifying  what  officers, 
appropriated  all  such  funds  to  the  support  of  schools  in  qther  districts,  the  plead- 
ing must  be  taken  to  charge  that  such  distribution  was  made  by  the  county 
school  superintendent,  who  was  charged  by  the  law  with  that  duty,  and  not  by 
the  commissioners  coiui;,  who  had  no  control  over  such  distribution.    Id. 

10.  Defect  in  a  petition  by  a  legatee  claiming  a  bequest  from  the  testator  of 
a  sum  owing  to  him  by  defendant,  in  that  it  failed  to  allege  that  there  was  no 
administration  on  the  testator's  estate  pending  or  necessary,  was  properly  raised 
by  general  demurrer.    Laas  v.  Seidel,  442. 

11.  An  allegation  that  the  estate  of  a  decedent  was  solvent  would  not  support 
an  inference  ^at  there  was  no  necessity  for  administration,  as  against  a  gen- 
eral demurrer.    Id. 

12.  Facts  not  alleged,  though  proven,  can  not  be  considered  by  the  court. 
Harding  v.  Commissioners  Court,  174. 

13.  The  presence  of  the  grantee  at  the  time  the  privy  acknowledgment,  by  a 
married  woman,  of  a  conveyance  of  her  land  is  taken,  can  not  be  considered  as 
a  ground  of  canceling  same  when  not  alleged  in  the  pleading.  Tippett  v.  Brooks, 
335. 

14.  See  pleadings  under  which  a  demurrer  to  a  cross-bill  filed  by  defendants 
against  codefendants  and  their  sureties  was  improperly  sustained,  the  facts 
alleged  in  avoidance  of  such  bill  not  being  considered  on  the  demurrer  except  so 
far  as  they  were  expressly  admitted.    Meyers  v.  Wood,  67. 

Policy. 
Of  enactment  as  afifecting  its  construction.    See  Statutory  Construction,  1. 

Political  Interest. 
Will  not  entitle  party  to  sue.    See  Action,  1. 

Powers. 
Of  city  council.    See  Cities,  1-7. 

To  purchase  implied  from  power  to  pledge  revenues  for  pajrment.  See  Cities,  5. 
Of  trustee  under  deed  to  sell.    See  Trust,  4. 

1.  The  requirement  in  article  2369,  Revised  Statutes,  of  such  notice  of  sale 
of  real  estate  under  powers  conferred  by  a  deed  of  trust  "as  now  required  in 
judicial  sales,"  must  be  held  to  mean  such  notice  as  was  required  when  the  act 
of  March  21,  1889,  from  which  the  language  was  taken,  was  passed,  and  does  not 
make  necessary  written  notice  to  the  owner  in  person,  if  a  resident  of  the  county, 
as  was  required  by  the  law  as  to  judicial  sales  in  force  when  the  Revised  Stat- 
utes went  into  effect.    Fischer  v.  Simon,  234. 

2.  The  power  given  in  a  mortgage  to  sell  the  land  at  any  time  after  default 
within  "lawful  hours"  was  not  affected  by  an  existing  statute  requiring  sales 
imder  execution  to  be  made  within  certain  hours  on  the  first  Tuesday  in  the 
month,  though  no  other  statute  prescribed  any  lawful  hours  of  sale;  and  sale 
was  not  void  because  made  on  another  day  than  Tuesday.  Thompson.  Exr.,  v. 
Cobb,  140. 

3.  A  power  to  sell  under  mortgage  within  "lawful  hours,"  in  the  absence  of  a 
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statute  prescribing  hours  for  such  sale,  meant  only  a  restriction  against  sale  at 

an  unusual  and  unreasonable  hour.    Id. 

4.  The  power  to  enforce  a  mortgage  by  trustee's  sale  at  any  time  after  de- 
fault was  a  right  secured  by  contract,  which  could  not  be  impaired  by  a  subse- 
quent statute  requiring  such  sales  to  be  made  on  a  certain  day  of  the  month.    Id. 

5.  Unless  there  was  such  misdescription  of  the  note  intended  to  be  secured  as 
to  afford  no  means  of  identifying  it  as  the  one  actually  in  existence,  it  was  not 
necessary  to  resort  to  equity  to  correct  the  mistake  before  proceeding  to  sell 
imder  the  power  for  enforcing  it.    Id. 

Practice. 

Rulings  upon  this  subject  are  grouped  under  more  specific  heads.  See  Practice 
-on  Appeal;  Practice  in  Supreme  Court;  also  the  following  subjects:  Abatement; 
Amendment;  Appeal;  Argument  of  Counsel;  Assignment  of  Error;  Certifying 
-Question;  Charge;  Community  Property,  5;  Corporation,  7-10;  Estates  of  Dece- 
dents; Evidence;  Execution  Sale;  Final  Judgment;  Foreclosure;  Foreign  Corpo- 
ration, 2-4;  Garnishment;  Guardian's  Sale;  Jurisdiction;  Jurisdiction  of -Supreme 
Court;  Jurisdiction  of  Court  of  Civil  Appeals;  Jurisdiction  of  County  Court;  In- 
tervention; Mandamus;  Motion  for  New  Trial;  Partition;  Pleading;  Presump- 
tion; Railroad  Commission;  Reconvention;  Sequestration;  Statement  of  Facts; 
Trespass  to  Try  I'itle;  Venue;  Verdict. 

Practice  in  Supreme  Court. 

1.  Errors  not  assigned  in  the  Court  of  Civil  Appeals  will  not  be  considered 
by  the  Supreme  Court.    City  of  Dallas  v.  Street  Railway,  268. 

2.  An  assignment  of  error  not  passed  on  by  the  Court  of  Civil  Appeals  must 
be  treated  as  though  expressly  overruled,  when  they  affirm  the  judgment  below. 
Oil  and  Pipe  Line  Co.  v.  Teel.  586. 

3.  The  Supreme  Court  can  not  hold  that  the  District  Court  was  without  juris- 
diction, contrary  to  the  ruling  of  the  latter  on  a  question  of  fact,  unless  the  con- 
clusion to  be  (hrawn  from  the  evidence  is  so  definite  and  certain  that  the  trial 
court  should  have  treated  it  as  conclusively  established.  But  see  facts  held  to 
justify  such  conclusion.    Buie  v.  Railway,  51. 

4.  Where  the  jurisdiction  of  the  Supreme  Court  over  a  reversed  and  remanded 
case  depends  on  the  overruling  of  its  own  decision  by  a  court  of  civil  appeals 
(Revised  Statutes,  articles  941,  942,  943),  the  writ  is  granted  only  when  error 
is  foimd  in  the  judgment.    Grocery  Co.  v.  Martin  &  Rogers,  437. 

5.  The  Supreme  Court  on  reversing  and  remanding  a  cause  as  to  certain  de- 
fendants in  error,  may,  in  its  discretion,  reverse  and  remand  as  to  others  against 
whom  the  record  does  not  show  error  and  strict  right  to  a  reversal,  where  jus- 
tice seems  to  require  this.    Grace  v.  Walker,  39. 

6.  Long  V.  Railway,  94  Texas,  53,  followed  as  to  practice  in  cases  reversed 
and  remanded  by  Courts  of  Civil  Appeals.    Ham  v.  B.  and  S.  Assn.,  79. 

Practice  on  AppeaL 

When  affidavit  of  inability  to  give  cost  bond  is  contested  and  partial  ability 
shown.    See  Appeal,  2,  3. 

Where  request  of  charge  is  unnecessary.    See  Argument  of  Counsel,  1. 

Certifying  confiicting  decisions.    See  Certifying  Question,  2,  3,  4. 

Certifying  confiict  in  boundary  question.    See  Jurisdiction  of  Supreme  Court,  1. 

Review  on  facts  without  motion.    See  Motion  for  New  Trial,  1,  2. 

Affirmance  overrules  all  assignments  of  error.  See  Practice  in  Supreme 
Court,  2. 

Excusing  delay  in  filing  statement.    See  Statement  of  Facts,  1,  2. 

1.  Wliere  an  appellant,  on  contest  of  his  affidavit,  has  been  found  able  to  pay 
a  part  of  the  costs,  he  may  be  required,  by  those  interested,  to  deposit  BXkch 
amount  as  a  condition  of  sending  up  the  appeal;  but  where  this  is  not  done  the 
appellate  court  may  require  such  deposit  on  alternative  of  dismissal,  or  give  the 
matter  such  direction,  on  motion  to  dismiss,  as  justice  requires.  Pendley  y. 
Berry,  72. 

2.  A  judgment  of  the  trial  court  for  defendant  can  not  be  sustained  by  the 
fact  that  there  was  sufficient  evidence,  though  controverted,  to  support  a  finding 
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in  his  favor  on  one  defense  presented,  where  the  trial  court  refused  to  find  on 
such  issue,  finding  in  his  favor  on  other  grounds  which  could  not  be  sustained. 
Travis  v.  HaU,  116. 

3.  Upon  an  agreed  case  embodying  the  evidence  necessary  to  present  the  issue 
of  law  agreed  on,  it  most  be  presumed  that  every  other  fact  necessary  to  sustain 
the  judgment  was  proved,  and  was  omitted  because  not  deemed  necessary  to  a^ 
revision  of  the  particular  question.    Haidman  v.  Crawford,  193. 

4.  Circumstances  supporting  a  presumption  muit  be  strong  and  convincing, 
to  authorize  an  appellate  court  to  treat  it  as  a  presumption  of  law  and  render 
judgment  thereon,  after  reversing  for  error  in  a  contrary  finding  below.  Under- 
woml  V.  Jones,  121. 

5.  See  facts  under  which  the  appellate  court  could  not,  as  matter  of  law, 
presume  that  a  partner  assented  to  a  sale  of  partnership  property  by  the  other 
partner,  or  received  part  of  the  proceeds,  or  other  property,  for  his  interest- 
therein.    Id. 

Practice  in  Trial  Court 
On  cross-bill  for  removing  cloud  on  title.    See  Reconvention,  I,  2. 
Delay  in  filing  statement  of  facts.    See  Statement  of  Facts,  1,  2. 

Pre-emptioiL 
Rights  of  homesteaders  as  against  purchasers.    See  Constitutional  Law,  2. 

Presumption. 

As  to  survivorship  of  husband  or  wife.    See  Benefit  Society,  2. 

That  an  agreement  is  not  to  violate  law.    See  Illegal  Contract,  I. 

In  support  of  judgment  in  agreed  case.    See  Practice  on  Appeal,  3. 

When  treated  as  one  of  law.    See  Practice  on  Appeal,  4,  6. 

1.  In  support  of  a  finding  by  the  trial  court  in  favor  of  the  validity  of  a  judg- 
ment lien,  lost  by  lapse  of  time  when  the  amended  pleading  on  which  judgment 
proceeded  was  filed,  it  will  be  presumed  that  the  lien  was  asserted  in  the  orig- 
inal pleading,  filed  before  such  lien  expired,  and  continued  in  the  various  amend- 
ments up  to  the  trial.    Boyd  v.  Ghent,  46. 

Pretended  Sale. 
Supported  in  favor  of  innocent  purchaser.    See  Homestead,  11. 

Price. 
Omission  of  from  report  of  sale.    See  Guardian's  Sale,  3. 

Priority. 
Of  lien  by  contract  assigning  note.    See  Vendor's  Lien,  1. 

Prohibition. 
See  Liquor  Dealer;  Local  Option  Law. 

Promise. 
Of  master  to  repair  defects.    See  Master  and  Servant,  11,  12. 

Proviso. 
In  act  validating  colony  grant.    See  Validating  Act,  1. 

Proximate  and  Remote  Cause. 

Explosion  as  result  of  delay  in  transportation  of  giant  powder.  See  Rail- 
way 12. 

Insufficiency  of  light.    See  Negligence,  4. 

Infection  with  smallpox.    See  Negligence,  5. 

Failure  to  give  signal.    See  Crossing,  1. 

Public  Duty. 
Private  individual  undertaking.    See  Quarantine,  1. 
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Public  Lands. 
Right  to  purchase.    See  Constitutional  Law,  2. 
Adverse  claimants  of.    See  Intervention,  1. 

Pnblic  Officer. 

Not  controlled  in  discretion  by  court.    See  Mandamus,  1. 

Words  of  permission  in  statute  as  a  command  to.  See  Statutory  Construc- 
tion, 3,  4. 

Pablic  Policy. 

As  bearing  on  construction  of  statute.    See  Corporation,  5. 

Does  not  forbid  contract  against  liability  for  negligence.    See  Railway,  3. 

Pnblic  Road. 

Enjoining  opening  in  county  court.    See  Jurisdiction  of  County  Court,  1,  2. 
Establishment  and  dedication.    See  Street,  1-4. 

Pnblic  Schools. 
Distribution  of  money  for.    See  School  Fund,  1,  2. 

Purchase. 
By  director  from  corporation.    See  Trustee,  1,  2. 

Purchase  Money. 

Assignment  of  note  for.    See  Vendor  and  Vendee,  1-4. 

Purchaser. 
Attorney  as,  under  process  controlled  by  him.    See  Attorney,  1,  2,  3. 
When  bound  by  judgment  against  vendor.    See  Burden  of  Proof,  2. 
Rights  as  a^^ainst  homestead  pre-emptors.    See  Constitutional  Law,  2. 
Rights  acquired  under  contract.    See  Contract,  5,  6. 
Foreign  corporation  buyii^  outside  State.    See  Foreign  Corporation,  1. 
Having  notice  of  fraud.    See  Fraudulent  Conveyance,  1. 
Of  school  land  granted  to  Greer  County.    See  Greer  County,  1. 
Buying  only  grantor's  title.    See  Innocent  Purchaser,  2. 
Rights  of  under  recorded  abstract  of  judgment.    Sc^  Judgment  Lien,  1. 
Right  to  reinstatement  on  books  of  Land  Office.    See  Mandamus,  3. 
Pendente  lite,  after  severance.    See  Res  Judicata,  1,  2. 
Of  sdiool  land,  sale  by.    See  School  Land,  2. 
Proof  of  occupancy.    See  School  Land,  3,  4. 
Premature  application  of.    See  School  Land,  16,  17. 

Purpose. 
In  creating  corporation.    See  Trust  Law,  1-4. 

Quarantine. 
As  affecting  duty  of  carrier  to  receive  and  transport.    See  Carrier,  1. 
Liability  for  escape  of  smallpox  patient.    See  Negligence,  6. 

1.  An  individual  or  private  corporation  voluntarily  undertaking  the  medical 
treatment  and  quarantining  of  a  smallpox  patient  can  not  claim  the  exemption 
from  liability  for  acts  of  its  officers  or  agents  enjoyed  by  a  city  while  discharg- 
ing such  duty.    Railway  v.  Wood,  223. 

2.  The  power  of  the  Live  Stock  Sanitary  Commission  of  Texas,  under  articles 
5043c,  5043k,  Revised  Statutes,  to  establish  a  quarantine  line  against  '^exas  or 
splenetic  fever*'  is  so  limited  as  to  re<|uire  them  to  conform  to  or  adopt  the 
quarantine  line  established  by  the  United  States  Department  of  Agriculture, 
and  their  action  in  establishing  a  different  line  is  invalid.  Railway  y.  Master- 
son,  262. 

Quitclaim  Deed. 

Conveyance  of  grantor's  interest.    See  Innocent  Purchaser,  1. 
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<}iie8tion  of  Fact. 

Ruling  of  district  court  as  to  jurisdiction.    See  Practice  in  Supreme  Ck>urt,  3. 
Duty  to  give  warning  question  of  fact.    See  Master  and  Servant,  3. 

<}ue8tion  of  Law. 

Finding  as  to  abandonment  of  homestead.    See  Homestead,  10. 

Effect  of  letters  in  terminating  contract.    See  Contract,  4. 

Whether  facts  demand  peremptory  instruction.  See  Motion  for  New  Trial,  1,  2. 

Ruling  of  district  court  as  to  jurisdiction.    See  Practice  in  Supreme  Court,  3. 

Itailway. 

Duty  as  affected  by  quarantine  lines.    See  Carrier,  1. 

Collection  of  taxes  against.    See  Comptroller,  1. 

Land  grant  to  prohibited  by  Constitution.    See  Constitutional  Law,  1. 

Signal  required  by  statute.    See  Crossing,  1. 

Liability  for  death  by  negligence  of  servant.    See  Death,  2,  3,  4. 

Proof  of  powers  of  station  agents.     See  Evidence,  G. 

Declaration  of  engineer  after  transaction.    See  Evidence,  7. 

Condition  of  engine.    See  Evidence,  15. 

Admission  of  life  table  in  action  for  partial  disability.    See  Evidence,  16. 

Claim  for  damages  for  negligently  injuring  cattle  not  subject  to  garnishment. 
See  Garnishment,  3. 

Right  of  station  agent  to  employ  servant.    See  Master  and  Servant,  1,  2. 

Laborer's  lien  upon  building.    See  Mechanics*  Lien,  3,  4. 

Liability  for  killing  by  servant  intentionally,  but  through  mistake.  See  Death, 
4;  Negligence,  1. 

Collision  through  violation  of  orders.    See  Negligence,  2. 

Duty  in  preventing  escape  of  fire.    See  Negligence,  3. 

Permitting  infection  with  smallpox  at  hospital.     See  Negligence,  5. 

Restraint  of  employes  in  quarantine  for  smallpox.    See  Negligence,  6. 

Degree  of  care  in  case  of  discovered  peril.    See  Negligence,  7. 

Liability  from  discovery  of  danger.    See  Negligence,  7,  8. 

Liability  for  quarantinmg  smallpox  patient.    See  Quarantine,  1,  2. 

Suburban  passenger  road.    See  Railroad  Commission,  1. 

Rescuing  <iild  from  track.    See  Trespasser,  1. 

1.  The  establishment,  by  a  railway,  of  a  switch  at  a  given  point  for  the  con- 
venience of  a  private  business,  with  the  agreement  not  to  remove  it  without 
reasonable  notice  and  the  implied  obligation  to  maintain  it  in  order  and  furnish 
cars  and  receive  shipments  there,  was  a  sufficient  consideration  for  a  promise 
by  the  proprietor  of  such  business  to  release  the  railway  company  from  liability 
for  damages  to  his  property  at  that  place  by  fire  communicated  from  its  loco- 
motives.   Railway  v.  Carter,  461. 

2.  The  statute  prohibiting  a  carrier  from  limiting  its  liability  by  contract  has 
no  application  to  a  contract  by  a  railway  company  for  exemption  from  liability 
for  damage  by  fire  to  property  not  in  its  possession  as  carrier.    Id. 

3.  No  general  rule  of  public  policy  forbids  one  person  from  contracting  with 
another  for  exemption  of  the  former  from  liability  for  injury  which  his  negli- 
gence may  cause  to  the  property  of  the  latter;  a  contract  by  which  a  railway 
company  establishing  a  switch  and  shipping  point  for  the  proprietor  of  a  private 
business,  at  a  point  where  its  location  is  not  demanded  by  the  public  interest, 
receives,  upon  that  consideration,  an  agreement  exempting  it  from  liability  for 
fire  negligently  communicated  from  its  locomotives  to  the  property  of  such  pro- 
prietor is  not  imlawful  as  conflicting  with  general  public  policy  or  that  of  the 
State.    Id. 

4.  The  contract  of  the  owner  of  a  private  business,  to  exempt  from  liability 
for  fire  a  railway  company  establishing  a  switch  for  the  accommodation  of  his 
business,  did  not  involve  such  personal  trust  and  confidence  on  his  part  in  the 
contracting  company  as  to  prevent  its  transfer,  to  another  road  purchasing  its 
line,  of  its  rights  and  exemptions  under  such  contract.    Id. 

6.  The  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  by  its  pur- 
chase and  consolidation  with  its  own  of  the  line  of  the  Trinity  &  Sabine  Rail- 
way, under  the  authority  of  the  Special  Act  of  April  30,  1891,  and  the  General 
Act  of  March  28,  1891,  assumed  the  duties  of  the  latter  company  under  its  con- 
tract with  the  proprietor  of  a  lumber  business  for  maintaining  a  switch  for  its 
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accommodation,  and  became  entitled  to  the  rights  and  exemptions  secured  to  its 

predecessor  by  such  contract,  since  the  obligations  must  be  mutuaL    Id. 

6.  Article  3312,  Revised  Statutes,  does  not  give  a  lien  to  mechanics  or  laborers 
employed  in  the  construction  of  machine  shops,  roundhouses,  etc.,  situated  upon 
the  land  of  a  railway  company  but  not  on  its  right  of  way.  Ba^  v.  Railway^ 
176. 

7.  The  word  "equipments,"  being  used  in  connection  with  the  words  'loco- 
motive, car,"  etc.,  mcludes  only  things  used  in  like  manner  in  connection  with 
the  operation  of  the  road,  and  is  not  broad  enough  to  include  structures  like 
machine  shops,  roundhouses,  and  the  like,  though  necessary  to  the  operation  of 
the  road.    Id. 

8.  The  word  "railroad"  in  article  3312,  Revised  Statutes,  does  not  embraos 
machine  shops,  etc,  not  on  the  right  of  way,  the  term  as  used  in  the  statutes 
(articles  4422,  4425,  44S3)  appearing  to  designate  the  right  of  way  and  structures 
upon  it.    Id. 

9.  The  rights  of  mechanics,  laborers,  and  materialmen  constructing  buildings^ 
such  as  machine  shops,  of  a  railway  upon  grounds  not  embraced  in  its  right  of 
way,  are  protected  by  the  general  law  for  mechanic's  liens.  Revised  Statutes^ 
article  3294,  and  must  be  se^ired  by  compliance  with  that,  and  not  with  article 
3312.    Id. 

10.  Though  the  mere  fact  that  a  railway  has  in  its  cars,  for  transportation, 
high  explosives,  threatening  danger  to  persons  or  property  along  its  line,  does 
not  render  it  guilty  of  a  nuisance,  as  is  the  case  with  owners  of  magazines  or 
places  for  storing  such  explosives  creating  unreasonable  danger,  a  nuisance  may 
result  from  its  negligent  exercise  of  the  duty  to  carry  such  explosives,  as  in. 
subjecting  persons  and  property  along  its  line  to  danger  for  a  longer  time,  or  to 
a  greater  degree  than  necessary.    Railway  v.  Beauchamp,  496. 

11.  See  circumstances  attending  the  peeping  of  a  car  of  high  explosives  stand- 
ing on  the  track  of  a  railway,  in  a  town,  imnecessarily  long,  and  in  a  needlessly 
exposed  situation,  held  to  furnish  evidence  of  negligence  on  the  part  of  sud^ 
carrier.    Id. 

12.  Injury  to  plaintiff's  residence  by  the  explosion  of  a  car  of  giant  powder 
standing  800  yards  away,  upon  the  track  of  a  railway,  was  not  too  remote  to 
prevent  recovery  for  negligence  causing  it,  consisting  in  unnecessarily  delaying 
the  removal  of  the  car.    Id. 

13.  The  Act  of  January  30,  1854,  granting  lands  in  aid  of  the  construction  of 
railroads  (continued  in  force  by  the  Act  of  November  13,  1866)  authorized  the 
issuance  of  land  certificates  for  each  mile  of  side  track  constructed,  as  well  as  of 
main  track.    Railway  v.  State,  507. 

14.  The  provision  of  section  12  of  the  Act  of  January  30,  1854,  limiting  the 
grant  thereunder  to  any  company  "for  more  than  a  single  track  road  with  nec- 
essary turn  outs,"  is  not  to  be  construed  as  descriptive  of  the  character  of  road 
required  to  be  constructed  and  put  in  nmning  order,  side  tracks  being  necessary 
and  implied  in  such  construction;  but  the  word  "with,"  in  its  primary  sense 
of  "in  addition  to,"  is  to  be  applied  to  the  track  to  be  estimated  in  issuing  cer- 
tificates.   Id. 

15.  The  construction  placed  upon  a  statute  by  governors  and  other  officers  of 
the  State,  especially  after  a  long  lapse  of  time  and  after  the  claims  of  innocent 
third  parties  may  have  intervened,  ought  not  to  be  overturned  except  in  a  clear 
case.    Id. 

16.  The  passage  of  the  Special  Act  of  September  21,  1866,  governing  the  rights 
of  the  Houston  &  Texas  Central  Railway  Company  in  the  matter  of  land  grants 
in  aid  of  its  construction,  did  not  exclude  that  company  from  the  benefit  of  the 
law  ot  November  13,  1866,  passed  by  the  same  Legislature,  in  aid  of  the  con- 
struction of  railways  generally.    Id. 

17.  The  Act  of  November  13,  1866,  appears  to  recognize  the  rights  of  railway 
companies  to  receive  land  grants  for  sidings  under  the  Act  of  1854,  which  it 
continued  in  force,  and  the  Special  Act  of  September  21,  1866,  should  be  con- 
strued to  harmonize  with  it,  if  capable  of  bearing  that  meaning,  and  to  entitle 
the  Houston  &  Texas  Central  Railway  to  a  like  grant  under  its  terms.    Id. 

18.  Article  5,  section  6,  of  the  Constitution  of  1869,  prohibiting  land  grants 
except  to  actual  settlers,  merely  prohibited  future  grants,  and  did  not  repeal 
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existing  laws  permitting  railways  to  acquire  land  by  construction  of  their  roads, 
nor  avoid  titles  to  lands  so  acquired  by  them  thereafter  under  such  previous 
laws.    Id. 

19.  Bacon  v.  Russell,  57  Texas,  409;  White  v.  Martin,  66  Texas,  340;  Holmes 
V.  Anderson,  69  Texas,  482;  Galveston,  etc.,  Railway  v.  State,  81  Texas,  572; 
explained,  limited  and  reconciled  with  Railway  v.  Keuchler,  36  Texas,  382.    Id. 

Railroad  Commisaion. 
Appeal  from  rate  established  by.    See  Final  Judgment,  2. 
Regulation  of  compressing  cotton.    See  Trust  Law,  4. 

1.  The  decision  of  the  Railroad  Commission  that  it  had  no  jurisdiction  over 
the  issuing  of  bonds  by  a  suburban  passenger  road,  was  final;  the  Supreme 
Coiui;  could  not  issue  mandamus  to  compel  them  to  exercise  the  jurisdiction. 
Rev.  Stats.,  arts.  4580,  4584f,  642,  subd.  21.  Railway  v.  Raihroad  Commission, 
671. 

2.  The  institution,  prosecution,  and  management  of  all  suits  for  penalties 
against  railroads  for  the  violation  of  provisions  of  the  Railroad  Commission 
Law  are  committed  exclusively  to  the  Commission  and  to  the  Attorney-General; 
and  a  district  or  county  attorney  has  no  au#iority  to  institute  a  suit  of  this 
class,  nor  to  appear  in  or  prosecute  it  except  by  request  of  the  Railroad  Com- 
mission. Sec.  2,  art.  10,  Const.,  Amendment  of  1890;  Rev.  Stats.,  arts.  4568, 
4577,  4579.    Moore  v.  Bell,  Atty-Genl.,  151. 

3.  Section  21,  article  5,  of  the  Constitution  does  not  confer  on  district  or 
coimty  attorneys  the  right  to  represent  the  State  in  all  suits  in  the  district 
court;  and  the  amendment  to  section  2,  article  10,  empowers  the  Legislature  to 
confer  upon  the  agencies  created  by  it  powers  which  were,  before  the  adoption 
of  the  amendment,  vested  in  other  officers  by  the  Constitution.    Id. 

4.  The  district  attorney  of  Travis  County  was  not  entitled  to  commissions  on 
penalties  recovered  in  suits  by  the  State,  prosecuted  by  the  Attorney-General, 
under  direction  of  the  Railroad  Commission,  for  violation  of  its  regulations  by 
railroad  companies.    Id. 

Rates. 

Established  by  Railroad  Commission  reasonableness  of.  See  Final  Judg- 
ment, 1,  2. 

Ratification. 
By  officer,  not  authorized  to  do  act.    See  School  Land,  12,  Id. 

Rebuilding. 
Burned  premises  by  insured  vendor.    See  Insurance,  6. 

RedtaL 
Of  consideration  held  merely  formal.    See  Community  Property,  3. 
That  land  was  bought  with  trust  funds.    See  Trusts,  1-4. 

Reconvention. 
Damage  in  as  affecting  jurisdiction.    See  Jurisdiction  of  County  Court,  2. 

1.  On  a  cross-bill  filed  by  defendant  in  a  suit  of  trespass  to  try  title,  seeking 
to  remove  the  cloud  of  plaintiff's  claim,  it  was  error  to  proceed  to  trial  and  give 
defendant  the  judgment  so  sought,  against  plaintiffs  who  had  not  been  cited  to 
answer  the  cross-bill  nor  appeared  in  court  after  it  was  filed.  Harris  v. 
Schlinke,  88. 

2.  The  proper  practice  in  such  case  was  to  dismiss  plaintiff's  suit,  when  called 
for  trial,  for  want  of  prosecution,  and  decline  to  proceed  on  the  cross-action  till 
service  on  or  appearance  by  plaintiffs.    Id. 

Record. 
Signature  of  judge  to  court  minutes.    See  Administrator's  Sale,  1. 
Vol  LXXXXV.  Supreme— 47 
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^ecorery. 

By  one  of  plamtifTs  daimiBg  in  common.  See  Pleading,  3;  Trespass  to  Try 
Title,  1. 

Redemption. 

From  mortgage  foreclosure.    See  Foreclosure,  1,  4. 

By  holder  of  one  note  from  foreclosure  of  another.    See  Foreclosure,  2-5. 

ItegistrAtion. 

Contract  for  priority  of  lien  between  notes.    See  Vendor's  Lien,  1. 

Kegolations. 

Of  compressing  cotton  by  Railroad  Commission.    See  Trust  Law,  4. 

Keinstatement. 
Right  of  purdiaser  of  school  land  wrongfully  forfeited.    See  Mandamus,  3, 

Release. 

From  liability  for  damages  by  ire.    See  Railway,  1-5. 

Remanding  Cause. 
Discretion  in  regard  to.    See  Practice  in  Supreme  Court,  5. 

Removal  of  Qoud. 

Notice  of  cross-bill  for.     See  Reconvention,  1,  2. 

Rendering  Judgment. 

Presumption  must  be  (me  of  law.    See  Practice  on  Appeal,  4. 

RenewaL 

Of  lease  of  public  land  before  expiration  of  term.    See  School  Land,  7,  9-13. 
Of  premature  application'  to  purchase.    See  School  Land,  17. 

Repeal 

Of  land  grant  acts,  by  Constitution.    See  Railway,  18. 

By  implication  not  favored.    See  Statutory  Construction,  6. 

Replevin. 

Value  of  property  determined  as  of  time  of  triaL    See  Sequestration,  1. 

Report. 

Omission  of  price  in  report  of  sale.    See  Guardian  Sale,  3. 

Of  legislative  committee  as  indicating  policy.     See  Statutory  Construction,  6. 

Representation. 

As  estoppel  against  homestead  claim.     See  Homestead,  4. 

Rescission. 
Right  to,  lost  by  assignment  of  vendor's  lien  note.    See  Foreclosure,  2-6. 

Res  Gestae. 

Declaration  of  engineer  after  transaction.     See  Evidence,  7. 

Res  Judicata. 

Burden  of  proving  facts  making  judgment  binding  on  defendant.  See  Burden 
of  Proof,  2. 

1.  That  defendant  bought  from  one  against  whom  plaintiff  then  had  suit 
pending  in  which  he  afterwards  recovered  would  be  sufficient,  by  itself,  to  show 
the  purchaser  bound  by  such  judgment;  but  where,  from  the  record  introduced, 
it  appeared  that  the  purchaser  was  also  a  defendant  in  the  suit  and  had  ob- 
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tained  a  severance  from  his  vendor,  more  must  appear  in  order  to  show  him 

bound  by  the  judgment  against  the  latter.    Parker  v.  Campbell,  82. 

2.  Whether  the  purchaser  had  been  made  defendant  as  holder  of  some  inde- 
pendent claim  to  the  portion  of  the  land  in  controversy  purchased  bv  him  during 
the  progress  of  the  suit  or  was  made  defendant  as  such  purchaser,  his  severance 
gave  him  a  right  to  have  a  separate  trial  and  not  to  be  bound  by  the  judgment 
against  his  vendor.    Id. 

Revision  of  Statutes. 

Effect  upon  construction  of  language.    See  Power  of  Sale,  1. 

1.  The  incorporation  of  former  enactments  in  the  Revised  Statutes  of  1895 
should  be  deemed  but  a  continuation  of  former  laws,  and  they  will  receive  the 
same  construction  which  would  be  given  to  the  original  act.  Fischer  v.  Simon, 
234. 

Restiiction. 
Of  aids  to  commerce.    See  Trust  Law,  1-4. 

Retroactive  Law. 

.    Prohibition   of   land  grant   to   railroad   not   retroactive.    See    Constitutional 
Law,  1. 
Affecting  rights  secured  by  contract.     See  Power  of  Sale,  4. 

Reversal. 
When  remanded  as  to  all  parties.    See  Practice  in  Supreme  Court,  6. 

Reversed  and  Remanded  Case. 
Writ  of  error  by  appellant.    See  Jurisdiction  of  Supreme  Court,  3. 
When  writ  of  error  granted.    See  Practice  in  Supreme  Court,  4. 

Sales. 
Order  for  probate  sale  not  signed  by  judge.    See  Administrator's  Sale,  1. 
Warranties  of  title  by  administrator.    See  Administrator's  Sale,  2,  3. 
Of  county  school  land,  expenses  of.    See  County  School  Land,  1-4. 
Under  execution,  setting  aside.     See  Execution  Sale,  1,  2. 
Of  homestead  to  innocent  purchaser.    See  Homestead,  11. 
Of  intoxicating  liquor.    See  Liquor  Dealer;  Local  Option  Law. 
Of  school  land  by  purchaser.    See  School  Land,  2. 

School  District. 
Prohibition  election  in.    See  Local  Option  Law,  1. 
Rights  in  distribution  of  money.    See  School  Fund,  1,  2. 

School  Fund. 

From  sale  of  county  school  land.    See  County  School  Land,  1-4. 
Distribution  of.    See  Pleading,  9. 

1.  A  county  was  not  liable  to  an  independent  school  district  for  the  acts  of 
the  county  school  superintendent  in  distributing  to  other  school  districts  the 
portion  of  available  school  funds  derived  from  income  of  trust  funds  from  sale 
of  county  school  land,  in  disregard  of  the  right  of  such  independent  district  to 
participate  in  the  distribution.    Webb  County  v.  School  Trustees,  131. 

2.  The  commissioners  court,  when  they  have  paid  to  the  coimty  treasurer  the 
income  from  the  fimds  held  in  trust  for  schools,  to  be  distributed  as  available 
school  fund  for  the  year,  have  discharged  the  trust  of  the  coimty,  and  the  county 
superintendent,  in  thereafter  apportioning,  acts  as  agent  of  the  State  and  not 
of  the  county.    Id. 

School  Land. 

Parties  to  suit  against  Commissioner.    See  Intervention,  1. 
Right  of  applicant  to  compel  reinstatement.    See  Mandamus,  3. 
Purchase  of  as  mineral  land.    See  Mining  Law,  1-3. 
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Distribution  of  revenue  from  sale  of.    See  School  Fund,  1,  2. 

1.  Greer  Ck>unty,  while  recognized  by  the  Legislature  as  a  part  of  the  terri- 
tory of  the  State  of  Texas  and  a  county  of  the  State,  was  entitled  to  receive  a 
grant  of  land  for  school  purposes  and  to  sell  and  convey  the  same;  and  the  rights 
of  a  purchaser  of  such  school  land  from  the  county  were  not  affected  by  the 
subsequent  decision  of  the  Supreme  Court  of  the  United  States  holding  that 
Greer  Coimty  was  never  Texas  territory.  Executor  and  Heirs  of  Cameron  v. 
State,  545. 

2.  The  sale  to  another,  by  a  purchaser  of  school  land  as  an  actual  settler,  who 
has  not  perfected  his  claim  by  residence  thereon  for  three  years,  gives  to  the 
vendee  no  rights  against  the  State  except  to  be  substituted  as  an  actual  set- 
tler by  complying  with  article  4218k,  Revised  Statutes;  and  an  abandonment  of 
settlement  by  the  original  purchaser,  without  such  substitution,  is  cause  for 
forfeiture  and  opening  the  land  to  settlement.     Hardman  v.  Crawford,  193. 

3.  The  title  of  one  taking  by  assignment  the  rights  of  an  applicant  to  pur- 
chase school  land  as  an  actual  settler,  can  not  be  assailed  by  an  adverse  appli- 
cant on  the  groimd  that  the  assignor  was  not  such  actual  settler,  after,  havmg 
substituted  his  own  obligation  for  that  of  his  vendor,  he  makes  proof  of  their 
united  occupancy  of  the  land  for  three  years,  and  receives  a  certificate  of  that 
fact  from  the  Commissioner,  under  article  4218j  of  the  Revised  Statutes.  Lo- 
gan &  Curry  v.  Arnold,  664. 

4.  The  duties  of  the  Commissioner  of  the  €reneral  Land  Office  in  passing  on 
affidavits  of  three  years'  residence  on  school  land  by  a  purchaser  and  issuing 
certificate  of  the  fact  (Revised  Statutes,  article  4218j)  are  not  merely  clerical; 
he  is  invested  with  discretion  in  determining  the  facts,  and  his  certificate  is 
conclusive  of  the  rights  of  the  settler  as  against  a  subsequent  adverse  applicant 
to  purchase.    Id. 

5.  The  title  of  an  applicant  for  the  purchase  of  school  land,  to  whom  the 
right  has  been  awarded  by  the  Commissioner,  can  not  be  attacked  by  a  subse- 
quent applicant  to  purchase  it  on  the  ground  that  the  application  of  the  first 
purchaser  was  made  in  collusion  with  another  person.    Id. 

6.  The  prior  right  to  purchase  school  lands  as  an  actual  settler,  secured  to  a 
lessee  thereof  for  sixty  days  after  expiration  of  his  lease  by  section  6  of  the 
Act  of  April  19,  1901  (Laws,  1901,  page  296),  is  given  to  ^e  lessee  only,  and 
not  to  his  assignee.    Hieizlewood  v.  Rogan,  Comr.,  295. 

7.  The  lessee  of  a  section  of  land  in  the  absolute  lease  district  who  has 
placed  thereon  improvements  of  the  value  of  $200,  is  given,  by  the  exception  con- 
tained in  section  5  of  the  Act  of  April  19,  1901,  a  right  to  renew  his  lease  upon 
its  expiration,  without  having  the  land  first  exposed  to  sale  for  sixty  days,  but 
unless  he  does  so  the  land  remains,  during  the  sixty  days,  open  to  purchase  or 
lease  by  another  applicant.    Id. 

8.  Article  7,  section  4,  of  the  Constitution  has  been  treated  by  the  courts  and 
the  Legislature  as  a  mandate  requiring  the  sale  of  school  lands;  the  controlling 
purpose  to  promote  sales  as  fast  as  practicable  is  one  of  the  most  obvious  and 
prominent  features  of  the  various  statutes  for  the  sale  and  lease  of  such  lands. 
Ketner  v.  Rogan,  Comr.,  569. 

9.  The  lease  law  of  1895  (Acts  Twenty-fourth  Legislature,  pages  63-67)  did 
not  empower  the  0)mmiBsioner  to  cancel  an  existing  lease  save  for  nonpayment 
of  rent,  nor  to  execute  a  new  lease  for  lands  already  under  lease;  nor  can  such 
power  be  implied  from  that  expressly  given,  it  being  inconsistent  with  the  pur- 
pose of  the  law  and  with  its  express  provisions,  by  which  leased  lands  were  to 
be  periodically  freed  from  that  impediment  to  their  sale  and  brought  within 
the  reach  of  settlers  desiring  to  purchase.    Id. 

10.  The  authority  given  the  Commissioner  by  section  2  of  the  Act  of  1895 
(Laws  Twenty-fourth  Legislature,  pages  63-67,  Revised  Statutes,  article  4218c) 
to  carry  into  efl'ect  the  provisions  of  the  act,  with  full  charge  and  discretion  of  all 
matters  pertaining  to  the  sale  and  lease  of  said  lands,  is  subject  to  the  restric- 
tions imposed  by  the  provisions  of  that  act,  which  impliedly  forbid  his  renewing 
a  lease  before  the  expiration  of  its  term.    Id. 

11.  The  action  of  the  Commissioner  in  cancelling,  during  its  term,  a  lease  of 
school  lands  and  issuing  to  the  lessee  a  new  lease  for  that  and  other  lands,  for 
the  term  of  ten  years  from  such  reletting,  was  unauthorized;  and  the  existence 
of  such  lease  did  not  justify  the  Commissioner,  after  the  term  of  the  first  lease 
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had  expired,  in  refusing  the  application,  of  one  complying  with  the  law,  to  pur- 
chase a  part  of  the  leased  land  as  an  actual  settler.    Id. 

12.  The  State  is  no  more  bound  by  the  acts  of  its  officers  in  recognizing 
an  unauthorized  contract  than  in  making  it;  so  a  renewal  of  a  lease  of  school 
land  during  the  term  of  the  first  lease  did  not  become  valid  by  the  acts  of  the 
Commissioner  in  recognizing  or  the  Treasurer  in  accepting  rent  under  it  after 
the  first  term  had  expired.    Id. 

13.  The  recognition  of  a  lease  of  school  land,  invalid  because  made  during  the 
term  of  a  previous  lease,  by  the  Commissioner  and  the  lessee  after  the  expiration 
of  the  first  term,  did  not  have  the  efiect  of  making  a  new  lease  from  the  time  it 
could  have  been  lai^fully  made,  for  the  land  could  not  thus  have  been  placed 
on  sale  at  the  expiration  of  the  lease  as  the  law  required.    Id. 

14.  The  provisions  of  the  Act  of  1901  in  regard  to  school  land  theretofore 
leased  (Acts  1901,  page  295,  section  4)  were  to  make  clear  what  leased  land 
should  and  what  should  not  be  subject  to  sale;  they  refer  to  valid  leases  only, 
and  were  not  intended  to  validate  unauthorized  leases.    Id. 

15.  See  opinion  as  to  whether  a  lease  of  school  land  for  two  years,  made  on 
August  26,  1899,  had  expired  on  the  morning  of  August  26,  1901.    Id. 

16.  It  seems  that  an  application  to  purchase  leased  school  land  within  the 
absolute  lease  district,  maxie  before  the  expiration  of  the  lease,  ought  not  to 
prevail  over  an  application  made  after  its  expiration;  since  every  qualified  per- 
son should  have  an  equal  chance  in  the  race  of  diligence  after  the  expiration  of 
the  term  placed  the  lands  again  on  the  market.    Id. 

17.  Where  application  to  purchase  leased  school  land  was  filed  with  the 
county  clerk  on  the  last  day  of  the  term  of  the  lease,  and  was  received  and  acted 
on  by  the  Commissioner  of  the  General  Land  Office  after  the  expiration  of  the 
term,  it  would  be  but  an  empty  form  to  require  a  renewal  of  the  application, 
wher^  no  superior  intervening  rights  had  attached  and  an  award  made  to  the 
applicant  by  the  Commissioner  gave  him  a  right  to  the  land.    Id. 

18.  Under  article  4218f,  Revised  Statutes,  as  amended  (Laws  of  1897,  page 
184;  Laws  of  1901,  page  294)  the  limitation  of  the  right  of  a  settler  to  purchase 
school  lands  to  four  sections  means  four  original  surveys,  though  they  do  not 
embrace  an  aggregate  of  2560  acres.  A  settler  whose  */home"  was  a  quarter 
section  of  160  acres,  and  who  had  purchased  in  addition  two  sections  of  640 
acres  each  and  another  survey  known  in  the  Land  Office  and  described  in  his 
application  as  "section  65,"  but  containing  only  457  acres,  could  not  purchase  a 
fourth  ''additional  section,"  making  five  surveys,  though  aggregating  only  2537 
acres.    Id. 

Scope  of  Empl03nnent« 

See  Master  and  Servant,  0-12. 

Secretary  of  State. 

Refusal  to  file  charter.    See  Corporation,  4. 

Self-SeTYing  Declaration. 

Existence  of  motive.    See  Evidence,  9-11. 

Statement  by  plaintiff  to  medical  experts.    See  Evidence,  12. 

SeqvestratioiL 

1.  In  a  sequestration  suit  wherein  defendant  has  retained  possession  of  the 
property  by  giving  a  replevy  bond,  the  value  of  the  property  for  which  the 
successful  plaintiff  is  to  have  jud^ent,  as  provided  in  article  4876,  Revised 
Statutes,  is  to  be  determined  by  its  market  value  at  the  time  of  the  trial. 
Luedde  v.  Hooper,  172. 

Servant. 
When  master  is  liable  for  death  by  act  of.    See  Death,  2,  3,  4. 
Where  services  were  gratuitous.     See  Master  and  Servant,  2. 

Service  of  Process. 
On  auxiliary  of  a  foreign  corporation.    See  Foreign  Corporation,  4. 
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Settler. 
Homesteiid  rights   in   public  land  as   against  purchaser.     See   Constitutional 
aw,  2. 
Sale  of  land  by.    See  School  Land,  2. 

Settling  Case. 
Judgment  for  successful  appellant.    See  Jurisdiction  of  Supreme  Court,  3. 

Sereranoe. 

Effect  of  upon  judgment.     See  Res  Judicata,  1,  2. 

Sheriff's  Bond. 

Action  on.     See  Venue,  1. 

Sidings. 
Grant  of  land  for  construction  of.     See  Railway,  13-19. 

Signals. 
Causal  connection  with  injury.    See  Crossing,  1. 

Signing. 
Of  minutes  of  court  by  judge.    See  Administrator's  Sale,  1. 

Sinking  Fund. 

No  debt  created  without  providing.     See  Cities,  6. 

Smallpox. 
Liability  of  individual  maintaining  quarantine.    See  Quarantine,  1. 

SUte. 

Acts  of  officers  as  agents  of.    See  School  Fund,  1,  2. 
Regulation  of  live  stock  quarantine  lines  by.    See  Quarantine,  2. 

Statement  of  Facts. 

Evidence  presented  by  agreed  case.    See  Practice  on  Appeal,  3. 

1.  Under  article  1382,  Revised  Statutes,  the  Coiui;  of  Civil  Appeals  can  con- 
sider, in  determining  the  case,  a  statement  of  facts  filed  too  late,  upon  proof 
that  the  delay  was  not  due  to  laches-  on  the  part  of  appellant.  Ennis  Mercan- 
tile Co.  V.  Wathen,  03  Texas,  624,  distinguished.    Anderson  v.  Walker,  596. 

2.  Article  1382,  Revised  Statutes,  applies  and  permits  proof  of  diligence  used 
in  cases  where  the  statement  of  facts  was  made  out  and  filed  by  the  &\a\  judge, 
as  well  as  in  those  where  it  was  prepared  by  the  party  seeking  to  nse  it  on 
appeal.    Id. 

Station  Agent. 
Opinion  evidence  as  to  powers  of.    See  Evidence,  6. 
No  implied  power  to  employ  for  company.    See  Master  and  Servant,  1. 

Statutes. 

For  construction  and  application  of  statutory  provisions  on  various  subjects, 
see.  Administrator's  Sale,  1;  Appeal,  1;  Carrier,  1;  Certifying  Question,  1,  2,  3; 
Cities,  1-6;  Community  Property,  4;  Comptroller,  1;  Constitution,  2;  Contnu;t, 
5;  Corporation,  1-6,  10;  County  School  Land,  5;  Death,  2,  3;  Execution  Sale,  2; 
Express  Company,  1,  2;  Fees  of  Office,  1-3;  Final  Judgment,  2;  Foreign  Corpora- 
tion, 1;  Franchise  Tax,  1,  2;  Jurisdiction,  1;  Jurisdiction  of  Supreme  Cotirt,  1, 
3;  Innocent  Purchaser,  4:  Liquor  Dealer,  1;  Local  Option  Law,  1;  Mechanic's 
Lien,  1-6;  Mining  Law,  1-3;  Pleading,  1-3;  Powers,  1;  Practice  in  Supreme 
Court,  4;  Quarantine,  2;  Railroad  Commission,  1,  2;  Railway,  5-9,  13-18; 
Revision  of  Statutes,  1;  School  Land,  2-4,  6,  7,  9,  10,  14,  15,  18;  Sequestration,  1; 
Statement  of  Facte,  1,  2;  Trust  Law,  1,  2;  Trespass  to  Try  Title,  1;  Validating 
Act,  1. 
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Statutes  Cited. 

[Revised  Statutes,  1895.] 

Art.  308.    Assignment  of  written  instruments.    Land  Ck>.  v.  Traction  Ck>.,  267. 

Art.  309.    Assignment  of  written  instruments.    Oil  and  Pipe  Line  Co.  v.  Teel,. 
592. 

Art.  320.     Limiting  liability  of  carrier.     Railway  v.  Garter,  475. 

Arts.  643,  644,  645.    Charters  of  corporations.    Miller  v.  Tod,  407,  408;  State 
V.  Compress  Co.,  612;  Ramsey  v.  Tod,  621-625. 

Art.  682.  Directors  as  trustees  of  dissolved  corporation.     Baldwin  v.  John* 
son,  88. 

Art.    728.      Judgment    against    sureties    on    injunction    bond.      Harris    v; 
Schlinke,  92. 

Arts.  745,  746.    Foreign  corporations.    Land  Co.  v.  Traction  Co.,  257. 

Art.  941.    Jurisdiction  of  Supreme  Coiul.    Railway  v.  Coolidge,  94. 

Arts.  941,  942,  943.    Writ  of  error.    Grocery  Co.  v.  Martin,  438. 

Art.  946.     Jurisdiction  of  Supreme   Coiui;  in  mandamus.     McCurdy  v.  Con- 
ner, 251. 

Art.  996.    Jurisdiction  of  Court  of  Civil  Appeals.    Kidd  v.  Rainey,  558. 

Art.  996.    Appeal  from  countv  court.    Railway  v.  Cunnigan,  441. 

Art.  1027.    Practice  on  appeal.    Underwood  v.  Jones,  12£ 

Art.  1040.    Certificate  of  dissent.    Kidd  v.  Rainey,  558. 

Art.  1211.    Proceedings  on  service  by  publication.    Crosby  v.  Bannowsky,  451. 

Art.  1262.    Order  of  pleading.    Wallace  v.  Bank,  105. 

Arts.  1292,  1333,  1379.     Trial  without  jury.     Greer,  Mills  ft  Co.  v.  Feather- 
ston,  660,  661. 

Art.  1317.    Charge  of  court.    Railway  ▼.  Mangfaam,  418;  Railway  v.  Carter, 
485. 

Art.  1346.     Statements  of  facts  where  service  is  by  publication.     Crosby  v. 
Bannowsky,  451. 

Art.  1382.    Statements  of  facts.    Anderson  v.  Walker,  597. 

Arter.  1363,  1387,  1400,  1401.    Appeal  without  bond.    Pendley  v.  Berry,  73. 

Arts.    2227,   2236,   2237.     Admmistration    of    commimity    by    surviving    wife. 
Wingfield  v.  Hackney,  494. 

Arts.  2255,  2256,  2258.    Appeal  from  probate  court.    Milo  v.  Nuske,  244. 

Art.  2366.    Notice  of  sale  of  real  estate.    Crosby  v.  Bannowsky,  452;  Fischer  ▼• 
Simon,  235. 

Art.  2369.    Sales  made  under  trust  deeds.    Fischer  v.  Simon,  234-236,  239. 

Art.  2495,  c,  d,  e,  g,  k.    Fees  of  office.    Ellis  County  v.  Thompson,  26-29. 

Art.  3017.    Injuries  resulting  in  death.    Lipscomb  v.  Railway,  18. 

Art.  3290.    Judgment  lien.    Boyd  v.  Ghent,  47. 

Art.  3294.    Mechanics'  liens.    Bank  v.  Railway,  180,  182,  185. 

Art  3296.    Medianic's  liens.    Meyers  v.  Wood,  70. 

Art.  3312.    Lien  on  railway  for  construction.    Bank  v.  Railway,  181,  182,  185. 

Art.  3313.    Mechanics'  lien  fixed  by  suit.    Bank  v.  Railway,  180. 

Art.  3347.    Limitation.    Travis  v.  Hall,  117. 

Art.  3379.    Contract  for  notice  of  claim.    Phillips  v.  Telegraph  Co.,  642. 

Art.  3498,  a-t.    Mines  and  mining.    Mining  Co.  v.  Rogan,  454,  456. 

Art,  3607,  3611.    Partition  of  land.    Black  v.  Black,  628. 

Art.  3931.    Coimty  school  superintendent.    Webb  County  v.  School  Trustees, 
138. 

Art.  3934.    Apportionment  of  school  funds.    Webb  County  ▼.  School  Trustees, 
135,  136,  138. 

Art.  4218f.    Sale  of  school  land.    Haslewood  v.  Rogan,  306. 

Art.  42181.    Purchase  by  settler  of  additional  school  land.    Hardman  v.  Craw- 
ford, 199. 

Art.  42181.    Sale  of  school  land.    Logan  v.  Curry,  669. 

Art.  4218k.    Sale  by  purchaser  of  school  land.    Hardman  v.  Crawford,  198,  199. 

Art.  4269.     Surveys  of  county  school  land.    Steward  v.  Coleman  County,  447. 

Art.  4422.    Rights  of  railway  corporation.    Bank  v.  Railway,  183. 

Art.  4425.    Railway  right  of  way.    Bank  v.  Railway,  183. 

Art.  4483.    Railway  buildings.    Bank  v.  Railway,  183. 

Art.  4535.    Connecting  lines  of  railway.    Railway  v.  Masterson,  266,  267. 

Art.  4562.    Railroad  Commission.    Power  over  rates.    Railroad  Commission  v.. 
Weld  &  Neville,  281. 
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statutes  Cited— continued. 

Art.  4564.  Suits  against  Railroad  Commission.  Railroad  Commission  y.  Weld 
A  Neville,  281. 

Arts.  4565,  4566.  Contesting  rates  fixed  by  commission.  Railroad  Commission 
V.  Weld  &  Neville,  282. 

Arts.  4568,  4575,  4577,  4579.    Railroad  Commission  law.    Moore  v.  Bell,  153,  155. 

Art.  45841.  Railroad  Commission  law.  Railway  v.  Railroad  Commission,  671, 
«72. 

Art.  4874.     Bond  for  sequestration.    Luedde  v.  Hooper,  174. 

Art.  4876.    Judgment  on  sequestration  bond.    Luedde  v.  Hooper,  174. 

Arts.  4877,  4878.    Return  of  replevied  property.    Luedde  v.  Hooper,  174. 

Arts.  5043a,  c,  k.    J^ve  stock  quarantine.    Railway  v.  Masterson,  266,  267. 

Art.  5049.    Taxation  of  railway  earnings.    Lewright  v.  Love,  159. 

Art.  506(^.     Bond  of  liquor  dealer.     Peacock  v.  Limburger,  261. 

Art.  5080.  Assessment  of  corporate  property.  City  of  Dallas  v.  Street  Rail- 
way, 276. 

Art.  5260.     Demanding  abstract  of  title.    Anderson  v.  Anderson,  369. 

Art.  5271.  Trespass  to  try  title.  Joint  plaintiffs,  recovery  by  one.  Anderson 
Y.  Anderson,  368. 

Arts.  5313,  5314,  5315.    Anti-trust  law.    State  v.  Compress  Co.,  610,  611. 

[Revised  Statutes,  1879.] 

Art.  942.    Writs  of  error.    Milo  y.  Nuske,  245. 

Arts.  1335,  1336.  Judgment  for  one  of  several  plaintiffs.*  Anderson  v.  Ander- 
son, 368. 

Art.  1382.     Appeal  from  county  court.     Railway  v.  Cunnigan,  440. 

Art.  1387.     Appeal.     Milo  v.  Nuske,  245. 

Art.  3201.     Limitation.    Travis  y.  Hall,  120. 

Arts.  4033,  4034.  Location  of  county  school  lands.  Dallas  Coimty  v.  Land  and 
Cattle  Co.,  206. 

Art.  4684.    Assessment  by  broker,  etc.    City  of  Dallas  v.  Street  Railway,  276. 

Art.  4688.  Assessment  of  corporate  property.  City  of  DaUas  v.  Street  Rail- 
way, 276. 

Art.  4807.  Trespass  to  try  title — several  plaintiffs,  recovery  by  one.  Ander- 
son V.  Anderson,  368. 

[Paschal's  Digest,  Laws.] 

Arts.  1236,  1383.    Probate  records.    Norwood  v.  Snell,  285. 

Arts.  3364,  3365,  3474-3476.  Location  of  county  school  land.  Dallas  County 
v.  Land  and  Cattle  Co.,  206. 

Art.  3936.  Judgment  against  sureties  in  injunction  bond.  Harris  t^ 
fichlinke,  92. 

Art.  4624.  Limitation.       Travis  v.  Hall,  120. 

Art.  1476.    Judgments.    Anderson  v.  Anderson,  368. 

[Session  Laws.] 

Act  of  1851.    Granting  land  to  railways.    Railway  v.  State,  516. 

Act  of  1853.    Railway  land  grants.    Railway  v.  State,  517. 

Act  of  January  30,  1854.  Land  grant  to  railway.  Railway  v.  State,  520,  522, 
623,  524,  525. 

Act  of  February  2,  1854.  Confirming  colony  headrights.  Sheppard  v.  Avery, 
-505,  507. 

Act  of  February  8,  1860.  Creating  Greer  County.  Heirs  of  Cameron  v.  State, 
648. 

Act  of  November  1,  1866.  Sale  of  county  school  lands.  Dallas  County  v.  Land 
and  Cattle  Co.,  207. 

Act  of  November  1,  1866,  Laws,  1866,  page  74.  Sale  of  county  school  lands. 
Dallas  County  v.  Land  and  Cattle  Co.,  206. 

Act  of  November  13,  1866.    Railway  land  grants.    Railway  v.  State,  518,  620. 

Act  of  November  13,  1866.  Land  grant  to  railways.  Railway  v.  State,  620, 
623,  524. 

Act  of  March  13«  1875.  Grant  of  county  school  lands.  Dallas  County  v.  Land 
and  Cattle  Co.,  207. 

Act  of  March  26,  1881.    County  school  land.    Heirs  of  Cameron  v.  State,  649. 
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Act  of  April  7,  1883.    County  school  lands.    Heirs  of  Cameron  y.  State,  549. 

Act  of  March  21,  1889,  Laws  1889,  page  143.  Sales  under  trust  deeds.  Fischer 
V.  Simon,  239. 

Act  of  March  28,  1891.  Incorporation  of  railways.  Railway  v.  Carter,  481, 
482. 

Act  of  April  13,  1892.  Jurisdiction  of  Court  of  Civil  Appeals.  Railway  v. 
Ounnigan,  441. 

Laws  of  1893,  page  179.     Bond  of  liquor  dealer.     Peacock  v.  Limburger,  261. 

Act  of  1895.  Laws,  24th  Leg.,  pages  63-67.  Sale  and  lease  of  school  land. 
Ketner  v.  Rogan,  561. 

Act  of  1897,  Laws  of  1897,  page  184.  Sale  of  school  land.  Hazlewood  v. 
Rogan,  308. 

Act  of  June  16,  19,  1897.    Fees  of  office.    Ellis  County  v.  Thompson,  26,  30,  32. 

Act  of  April  5,  1899.     Sale  of  school  lands.    Yocham  v.  McCurdy,  342,  344. 

Act  of  May  9,  1899.    Certifying  case  of  conflict.    Kidd  v.  Rainey,  558. 

Act  of  May  9,  1899.    Certificate  of  dissent.    McCurdy  v.  Conner,  249,  251. 

Act  of  February  23,  1900,  Laws,  1900,  page  33.  Purchase  of  school  landd  by 
lease  holder.    Hazelwood  v.  Rogan,  304. 

Act  of  April  19,  1901,  Laws,  1901,  page  295,  296.  Lease  of  school  land.  Ha- 
selwood  V.  Rogan,  304,  305,  307. 

Laws  of  1901,  page  314.    Unlawful  sale  of  liquor.    Peacock  v.  Limburger,  261. 

Laws  1901,  page  295.     Sale  and  lease  of  school  land.     Ketner  v.  Rogan,  564. 

[Charters  and  Special  Laws.] 

Charter  of  City  of  Austin,  sec.  70,  par.  46,  sec.  103.  Water  and  light  plant. 
City  of  Austin  v.  McCall,  573,  574. 

Act  of  March  11,  1848.  Incorporating  G.  &  R.  Railway  Company.  Railway  v. 
State,  516. 

Act  of  January  23,  1856.    Railway  construction.    Railway  v.  State,  518. 

Act  of  February  8,  1861.  Relief  of  Houston  &  Texas  Central  Railway.  Rail- 
way V.  State,  520. 

Act  of  September  21,  1866.  Relief  of  Houston  &  Texas  Central  Railway 
Company.    Railway  v.  State,  518,  522,  524. 

Charter  of  City  of  Dallas.  Special  Laws,  1897,  sec.  118,  134,  135.  City  of 
Dallas  V.  Street  Railway,  275. 

Special  Act  of  April  30,  1891.  Sale  of  railway  lines  to  Missouri,  Kansas  & 
Texas.    Railway  v.  Carter,  481. 

Act  September  21,  1901.  Amendment  to  charter  of  Austin.  City  of  Austin  v. 
McCall,  574. 

Statutory  Construction. 

Law  requiring  judge's  signature  to  minutes  of  court  is  merely  directory.  See 
Administrator's  Sale,  1. 

Eflfect  of  re-enactment  after  executive  construction  of  law.    See  Corporation,  2. 

Proceeds  of  sale  of  school  land.    See  County  School  Land,  1-3. 

Of  law  as  to  fees  of  county  clerks.    See  Fees  of  Office,  1-3. 

Presumption  against  intention  to  violate  law.     See  Illegal  Contract,  1. 

Of  law  by  executive  officers.    See  Railway,  15. 

Harmonizing  different  acts  of  same  session.     See  Railway,  17. 

Effect  of  revision  on.    See  Revision  of  Statutes,  1. 

1.  Where  the  meaning  of  a  statute  is  doubtful,  the  policy  of  the  measure  is 
a  matter  to  be  considered  by  the  courts.    Miller  v.  Tod,  Secy.,  404. 

2.  Effect  of  the  general  intention  on  the  face  of  an  act  to  restrict  rather 
than  enlarge  the  rights  of  officers,  upon  the  construction  of  the  language  of  a 
particular  part,  considered;  also  the  effect  of  one  section  on  the  construction  of 
the  language  of  another.    Ellis  County  v.  Thompson,  22. 

3.  Though  words  of  permission,  and  not  of  command,  may,  when  used  with 
reference  to  the  duties  of  a  public  officer,  imply  a  duty  and  make  the  law  manda- 
tory, such  construction  will  be  governed  by  the  intent  of  the  Legislature  as 
deducible  from  the  nature  and  subject  matter  of  the  statute,  its  context,  and 
other  laws  referred  to  therein.    City  of  Dallas  v.  Street  Railway,  268. 

4.  An  authority  conferred  on  a  city  council  to  assess  corporate  property  and 
shares  as  same  are  or  may  be  assessed  by  State  law,  will  not  restrict  their 
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Statutory  Constructioii— continued. 

power  to  the  manner  prescribed  for  the  State,  where  a  subsequent  section  of 

the  charter  gives  the  council  control  over  the  manner  of  assessment.    Id. 

5.  It  is  permissible  to  refer  to  the  body  of  an  act  in  order  to  obtain  the 
proper  construction  of  the  language  of  its  caption.  The  description  of  the  biU 
in  its  title  as  an  amendment  of  the  charter  *'so  as  *  *  *  to  authorize  said 
city  to  pledge  not  exceeding  one-fourth  of  its  general  revenue  for  the  payment 
and  security  of  judgments  and  claims  herein  specified*'  means  judgments  and 
claims  specified  in  the  body  of  the  act,  which  authorizes  the  purchase  of  a  water 
and  light  plant,  not  in  its  title  merely,  where  none  were  specified.  City  of  Aus- 
tin V.  McCall,  566. 

6.  See  both  majority  and  dissenting  opinions  in  this  case  for  a  discussion  and 
application  of  the  following  principles  of  statutory  construction;  that  distinct 
acts  of  the  same  legislature  are  to  be  construed  together;  that  construction  of 
statutes  by  executive  officers  and  by  subsequent  legislatures  should  be  rejs^arded; 
political  and  economic  conditions  as  bearing  on  the  legislative  policy  goveming^ 
its  actions;  reports  of  legislative  committees  as  bearing  on  legislative  policy; 
that  repeals  by  implication  are  not  favored;  and  other  rules  of  constructioD 
and  interpretation.    Railway  v.  State,  507. 

Stockholder. 
Right  to  sue  for  property  of  dissolved  corporation.    See  Oorporation»  9. 

Street  Railroad. 
Rights  of  held  assignable.    See  (Contract,  5,  6. 

Street!. 
Description  in  laying  out.    See  Description,  1,  2. 

Taken  wholly  from  land  of  proprietor  petitioning  for.     See  Description,  2. 
Taxation  of  right  to  use  by  corporation.    See  Franchise  Tax,  1-4. 
Assessments  for  improvement  of.     See  Limitation,  5. 

1.  The  owner  of  land  traversed  obliquely  by  a  public  street,  who,  agreeing  to 
donate  the  land  necessary  therefor,  procured  a  city  ordinance  changing  its- 
location  so  as  to  run  along  his  boundary  line,  with  the  provision  that  "the  same 
shall  not  be  less  than  forty  feet  wide,"  thereby  dedicated  to  the  public  the  entire 
width  of  forty  feet  along  such  boundary  for  the  highway,  rendering  any  condem- 
nation or  further  proce^ings  to  establish  it  unnecessary.    Grace  v.  Walker,  39. 

2.  See  city  ordinance  re&tive  to  change  of  public  street,  held  to  take  effect 
at  once  as  an  establishment  of  the  new  street,  and  to  require  no  further  action 
to  give  effect  to  the  change.     Id. 

3.  A  call  for  a  northern  course  in  laying  out  a  street  is  controlled  by  calls  for 
a  line  and  comer  which  may  be  followed  while  maintaining  the  northern  course^ 
substantially  though  not  strictly.    Id. 

4.  A  call  in  the  description  of  a  street  to  run  north  along  a  proprietor's  west^ 
line  and  with  a  width  of  forty  feet,  established  the  street  with  its  entire  width 
west  of  that  line  and  on  land  of  another  proprietor,  where  the  latter  only  had 
petitioned  for  the  road  and  offered  to  give  the  land.    Id. 

Subrogation. 

1.  See  this  case  as  to  right  of  a  vendee  to  be  subrogated  to  the  claim  of  his 
vendor  for  having  discharged  a  vendor's  lien  given  by  a  previous  owner  who^ 
after  having  conveyed  the  land,  recovered  it  back  as  homestead.  Gamer  v^ 
Black,  125. 

Student. 

Sale  of  liquor  to  student.    See  Liquor  Dealer,  1. 

Substitution. 
Of  assignee  for  original  purchaser.    See  School  Land,  2. 

Succession. 

Of  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  to  rights  of  roads. 
consolidated  with  it.     See  Railway,  5. 
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Snit 
By  Comptroller  for  collection  of  taxes.    See  CJomptroUer,  1. 
As  notice  of  claim  for  damages.    See  Telegraph,  5,  7. 

Superior  Title. 
As  affected  by  assignment  of  one  of  several  lien  notes.    See  Foredoeure,  2-5. 
Of  vendor  reserving  lien.    See  Vendor  and  Vendee,  1-4. 

Supersedeai. 
Prevents  effect  of  judgment  as  liquidation  of  damages.    See  Garnishment,  3. 

Supreme  Conit. 
See  Jurisdiction  of  Supreme  Court.     Practice  in  Supreme  Court. 

Sureties. 
On  indemnity  bond  liable  only  to  promisee.    See  Indemnity,  2. 
On  sheriff's  bond.    See  Venue«  1. 

Survey. 
Determining  boundaries  of.    See  Charge  of  Court,  1. 
Of  county  school  land.    See  County  School  Land,  ^. 

Surviving  Wife. 
Remarriage  of.    See  Pleading,  7. 

Switch. 
Contract  for  establishment  of.    See  Railway,  1. 

Taxation. 
Of  franchise  by  cities.    See  Franchise  Tax,  1-4. 

Tazei. 

Collection  of  by  Comptroller  for  State.    See  Comptroller,  1. 
« 
Telegraph. 
Charge  for  delivery  beyond  free  limits.    See  Assignment  of  Error,  1. 

1.  I^livery  of  message  to  the  clerk  of  a  hotel  where  addressee  lodged  was  not 
a  compliance  with  the  undertaking  of  the  telegraph  company.  Telegraph  Co.  v. 
Cobb,  333. 

2.  A  telegraph  company  undertaking  the  transmission  of  a  message  to  the 
addressee  at  a  town  where  it  had  an  office,  did  not  thereby  agree,  not  finding 
him  in  town,  to  forward  it  to  his  home,  seven  miles  in  the  country;  nor  was 
such  obligation  imposed  on  it  by  the  offer  of  a  neighbor  of  the  ad&essee,  who 
happened  in  town,  to  deliver  or  have  it  delivered  to  him  at  his  home.  Telegraph 
Co.  V.  Swearingen,  420. 

3.  The  duty  of  a  telegraph  company  transmitting  a  message  addressed  to  the 
one  for  whom  it  was  intended,  but  in  care  of  another,  was  to  deliver  to  the  lat- 
ter for  the  benefit  of  the  former,  and  it  is  not  relieved  from  this  duty  by  having 
and  complying  with  an  agreement  with  the  one  to  whose  care  it  was  addressed, 
and  who  lived  beyond  free  delivery  limits,  that  it  need  not  send  out  messages  to 
him,  but  could  notify  him  by  telephone.    Telegraph  Co.  v.  Pearce,  678. 

4.  The  conflict  between  the  ruling  of  the  Court  of  Civil  Appeals  in  this  case 
and  that  of  the  court  of  the  Second  District  in  Thompson  v.  Telegraph  Company 
is  resolved,  on  certificate  of  the  conflict,  in  favor  of  the  latter  decision.    Id. 

5.  The  seiner  of  a  telegram  having  agreed  that  the  company  should  '^ot  be 
liable  for  damages  in  any  case  where  the  claim  is  not  presented  in  writing  within 
ninety  days,**  etc.,  this  was  complied  with  by  filing  suit  and  having  citation 
served  within  such  timci    Phillips  v.  Telegraph  Co.,  638. 

6.  Such  contract  is  distinguishable  from  those  under  which  no  right  to  sue 
can  arise  until  the  notice  provided  for  has  been  given,  since  it  merely  provides 
for  terminating  liability  in  the  event  notice  is  not  given.    Id. 

7.  The  apparent  purpose  of  the  stipulation  requiring  notice  of  plaintiff's  claim 
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for  damages  within  a  given  time,  was  to  give  opportunity  for  the  preservation 
of  evidence  which  might  be  lost;  it  could  not  be  securing  time  to  prepare  for 
-defense,  since  suit  might  follow  at  once  after  service  of  the  notice;  and  for  such 
purpose  suit  within  Uie  stipulated  time  answered  all  the  requirements.    Id. 

-Tenants  in  Common. 

Plaintiffs  may  claim  as,  and  recovery  be  by  one.    See  Trespass  to  Try  Title,  1. 

Term. 

When  lease  expires.     See  School  Land,  15. 

Trespass. 

Where  action  to  be  brought.     See  Venue,  1. 

1.  One  does  not  become  a  trespasser  nor  chargeable  with  contributory  negli- 
^nce  by  going  upon  a  railway  track  to  rescue  a  child  from  danger;  nor  is  he  a 
trespasser  if  injured  while  running  along  the  track  for  such  purpose,  though  he 
was  wrongfully  upon  it  when  he  discovered  the  child's  peril  and  attempted  its 
rescue.    lUilway  v.  Gray,  424. 

Trespass  to  Try  Title. 

When  judgment  binds  purchaser  pendente  lite.    See  Burden  of  Proof,  2. 

Pleading  limitation  in.    See  Limitation,  1. 

Plea  of  not  guilty  in.    See  Pleading,  2. 

1.  Though  several  plaintiffs  join  in  trespass  to  try  title,  claiming  interests  in 
-common,  there  may  be  proof  of  title  in  and  recovery  by  one  only,  in  his  sepa- 
rate nght.  Pasch.  Dig.,  art.  1476;  Rev.  Stats.  1879,  arts.  1335,  1336,  4807;  Rev. 
Stats.,  1895,  arts.  5271,  5260.     Anderson  v.  Anderson,  763. 

Trial. 
Of  issues  on  defendant's  cross-bill.    See  Reconvention,  1,  2. 
After  severance  of  defendants.    See  Res  Judicata,  1,  2. 
Motion  to  review  finding  of  court  on  facts.    See  Motion  for  New  Trial,  1,  2. 

"Trust 

Attorney  stands  in  no  relation  of  confidence  to  adverse  party.  See  Attorney, 
1-3. 

1.  Recitals  in  a  deed  to  the  effect  that  the  purchase  was  with  trust  funds  of 
third  parties  and  the  conveyance  in  trust  for  them,  are  not  contractual  and 
binding  upon  the  grantee  as  against  the  recited  beneficiaries,  who  were  not  par- 
ties nor  in  privity  or  contract  relation  with  him.    Kahle  v.  Stone,  106. 

2.  Deed  to  land  recited  that  a  cash  payment  was  made  with  funds  of  third 
parties  and  the  land  conveyed  to  the  grantee  in  trust  for  them.  In  a  suit  be- 
tween such  third  parties  and  one  claiming  by  conveyance  from  such  gprantee,  it 
oould  be  shown  that  the  land  was  wholly  paid  for  with  funds  of  the  trustee, 
and  not  from  those  of  the  supposed  beneficiaries.    Id. 

3.  Kahn  v.  Kahn,  94  Texas,  114,  distinguished  as  being  a  controversy  be- 
tween the  parties  to  the  deed.    Id. 

4.  Parties  who  claimed  as  beneficiaries  under  a  deed,  on  the  ground  that  its 
recitals  of  a  purchase  with  their  trust  funds  were  contractual  and  not  to  be 
disputed,  would  be  bound  by  the  terms  of  the  deed  and  the  power  of  sale  it  con- 
ferred on  the  grantee.    Id. 

Trust  Deed. 

Error  in  description  of  notes  secured.     See  Mortgage,  1,  2. 
Statute  effecting  power  of  sale.    See  Powers,  4. 

Trust  Fund. 

Charge  against  general  revenue.    See  County  School  Land,  4. 

"Trustee. 

To  convert  separate  property  into  community.    See  Community  Property,  1-3. 
President  and  director  of  dissolved  corporation.     Sec  Corporation,  10. 
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Having  an  interest  in  the  fund.    See  County  School  Land,  3. 
County  as  trustee  of  school  money.    See  School  Fund,  1,  2. 
Power  of  to  convey.    See  Trusts,  4. 

1.  While  the  principle  that  a  trustee,  though  he  may  buy  or  be  interested  in 
buying  directly  from  his  beneficiary,  may  not  buy  from  himself  nor  seciure  to 
himse&  an  advants^e  in  the  purchase  of  the  trust  property  by  another  from  him,, 
applies  to  transactions  between  a  corporation,  by  its  board  of  directors,  and  in- 
dividual directors  or  trustees,  a  director  may,  in  some  circumstances,  divesting 
himself  of  his  representative  character,  deal  with  the  corporation  through 
other  directors  not  so  disqualified,  as  other  trustees  may  deal  directly  with 
their  beneficiaries.    Tenison  v.  Patton,  284. 

2.  A  bank  director  who  held  title  to  land  as  trustee  for  the  bank  and  also  aa 
security  for  advances  made  by  him  for  the  bank,  by  authority  of  the  directors- 
sold  it  to  a  third  party  for  a  cash  price  satisfactory  to  the  directors,  which  was 
offered  with  the  understanding,  made  known  to  the  directors,  that  the  trustee 
was  to  take  charge  of  subdivi(Ung  and  reselling  the  land  for  the  purchaser,  and  to- 
share  in  any  profits  over  the  purchase  price.  Held,  that  the  trustee  was  not,^ 
as  a  matter  of  law,  liable  to  the  bank  for  the  profits  gained  by  him  through 
such  resale,  but  the  question  was  one  of  fact,  the  burden  being  on  him  to  show 
the  fairness  of  the  transaction.    Id. 

Trust  Law. 

1.  Conforming  the  rulings  in  this  State  as  to  the  constitutionality  of  the 
''trust  law"  (Houck  v.  Brewing  Association,  88  Texas,  189)  to  the  decisions  of 
the  Supreme  Court  of  the  United  States  (Connolly  v.  Union  Sewer  Pipe  Com- 
pany, 184  United  States,  540)  it  is  held  that  the  "trust  law  of  1896  (Revised 
Statutes,  articles  5313-5315),  by  exempting  from  its  operations  agricultural  pro- 
ducts, etc.,  in  the  hands  of  the  producer,  violates  the  fourteenth  amendment 
to  the  Federal  Constitution  securing  equal  protection  of  the  laws,  to  the  extent 
that  it  will  not  support  an  action  by  the  State  to  recover  a  penalty  for  a 
violation  6f  the  law  nor  afford  a  defense  to  an  action  on  a  right  originating  in 
its  violation;  but  it  is  held  to  be  constitutional  and  valid  so  far  as  to  authorize 
the  revocation  of  the  license  of  a  foreign  corporation  or  the  forfeiture  of  the 
charter  of  a  domestic  one  for  violation  of  its  provisions.  (Waters-Pierce  Oil  Co. 
V.  Stote,  177  U.  S.,  28.)     State  v.  Compress  Co.,  603. 

2.  The  creation  of  a  corporation  for  the  purchase,  etc.,  of  cotton  compresses,, 
expressing  such  purposes  in  the  language  of  the  statute  authorizing  its  incor- 
poration (Revised  Statutes,  article  642,  subdivision  28),  does  not  furnish  evidence 
of  an  intention  to  violate  the  trust  law  in  doing  the  things  which  the  law 
authorized  it  to  be  created  for  and  to  do,  though  such  charter  con  templates 
extension  of  its  business  over  a  large  part  of  the  State;  the  right  to  forfeit 
its  charter  depends  on  the  intent  wiSi  which  it  was  procured,  and  it  is  for  the 
State  to  establish  that  such  intent  was  the  prevention  of  competition  in  the 
aids  to  commerce,  forbidden  by  the  law.    Id. 

3.  The  acquisition  by  the  corporation,  on  the  same  day,  of  six  compresses  in 
localities  distant  from  each  other,  might  afford  evidence  that  it  was  the  purpose 
of  its  promoters,  in  organising  it,  to  acquire  such  properties;  but  as  the  act  waa 
lawful,  it  did  not  in  itself  afford  evidence  of  an  unlawful  purpose  in  creating  the 
corporation.     Id. 

4.  Under  the  rules  adopted  by  the  Railroad  Commission  regulating  the  com- 
pressing of  cotton,  competition  in  the  rates  of  compressing  is  not  probable  and 
barely  possible  and  an  intent  to  prevent  competition  by  the  purchase  by  one 
company  of  several  independent  compresses,  could  not  be  taken  as  evidence  of 
an  intent  to  suppress  such  competition.    Id. 

Unlawful  Combination. 
For  suppressing  competition  in  compressing  cotton.     See  Trust  Law,  1-4. 

Unliquidated  Damages. 
Not  subject  to  garnishment.    See  Garnishment,  1-3. 

Unrecorded  Deed. 
Rights  of  purchaser  under.    See  Judgment  Lien,  1. 


Digitized  by  VjOOQ IC 


750  IKDEX. 

Uanry. 

Contracts  as  continuous  transactions.    See  Pleading,  5. 

1.  The  assignee  of  a  contract  not  usurious,  making  an  usurious  contract  in  aid 
and  extension  thereof,  is  not  precluded  from  recovering  on  the  first  contract  with 
lawful  interest,  where  the  transactions  are  distinct.    Ham  v.  B.  and  S.  Assn.,  79. 

Used. 

Defined  and  construed  in  policy  prqjubiting  use  of  gasoline.    See  Insurance,  2. 

VaUdatins  Act. 

Effect  of  on  colony  grant  outside  colony  limits.    See  Limitation,  3. 

1.  The  Act  of  1864,  which  validated  the  colonist's  grant  to  lands  beyond  the 
colony  limits  (void  but  for  such  act),  but  provided  that  nothing  therein  should 
affect  the  rights  of  third  parties,  did  not,  by  the  terms  of  the  proviso,  have  such 
validating  effect  as  against  a  location  by  a  third  party,  made  before,  but 
patented  after  the  validating  act.  It  did  not  have  the  effect  of  a  junior  patent, 
as  constituting  color  of  title,  and  it  was,  as  to  such  land  already  adversely 
located,  as  though  no  validating  act  had  been  passed.    Sheppard  v.  Avery,  501. 

VaUdation. 
Of  leases.    See  School  Land,  14. 

Value. 

Opinion  as  to.     See  Evidence,  3. 

Of  franchise  as  affected  by  its  conditions.    See  Franchise  Tax,  3,  4. 

Of  replevied  property.    See  Sequestration,  1. 

Vendor  and  Vendee. 
When  judgment  binds  purchaser  pendente  lite.    See  Burden  of  Proof,  2. 
Assignment  of  note  with  priority.    See  Vendor's  Lien,  1. 
Recovery  by  remote  vendee.    See  Warranty,  1,  2. 

1.  The  right  of  a  vendor  reserving  a  lien  securing  purchase  money  notes  to 
rescind  for  nonpayment  and  recover  the  land,  is  lost  by  his  assignment  of  one 
of  the  notes  and  the  election  of  its  holder  to  sue  for  the  money  and  foreclose 
his  lien,  although  such  vendor  offer  to  redeem  from  the  first  sale,  to  which  he 
was  not  a  party.    Douglas  v.  Blount,  369. 

2.  A  vendor  reserving  a  lien  (whereby  he  still  retained  the  superior  title)  to 
secure  purchase  money  notes,  assigned  one  of  them  to  a  holder,  who  foreclosed 
in  a  suit  against  the  maker,  and  it  was  bought,  at  the  sale,  by  another  person. 
The  remaining  notes,  with  their  lien  and  his  interest  in  the  land  the  vendor 
transferred  to  another,  who  sued  on  them,-  and,  limitation  being  plead  to  one  of 
the  notes,  sought  to  recover  the  land  by  virtue  of  the  superior  title  reserved  by 
the  vendor,  tendering  to  the  purchaser  at  the  foreclosure  sale  the  money  paid 
and  to  the  holder  of  the  judgment  on  the  note  first  assigned  the  amoimt  of  his 
debt.  Held,  that  the  right  of  rescission  by  the  vendor  on  nonpayment  of  the 
notes  was  lost  by  the  assignment  of  and  foreclosure  on  one  of  them,  and  plain- 
tiff had  no  right  to  discharge  such  incumbrance  and  rescind  for  nonpayment  of 
his  own.    Id. 

3.  The  lien  for  the  security  of  the  assigned  and  of  the  unassigned  notes  being 
equal,  proportionately  to  their  amounts,  the  owner  of  the  latter  had  no  right, 
such  as  is  possessed  by  a  junior  mortgagee  to  redeem  from  a  foreclosure  of  the 
other  incumbrance  to  which  he  was  not  a  party.    Id. 

4.  The  right  of  the  holder  of  the  remaining  notes,  after  foreclosure  upon  one 
which  he  assigned  was  had  without  making  him  a  party,  the  lien  of  all  the 
notes  being  equal  proportionately,  is  to  foreclose  and  sell,  if  not  burred  by  lim- 
itation, dividing  the  net  proceeds  between  himself  and  the  purchaser  at  the  first 
foreclosure,  in  the  ratio  of  the  amount  of  his  notes  to  that  of  the  one  foreclosed 
by  the  first  sale.    Id. 

5.  Real  estate  was  sold  under  a  contract  by  which,  on  default  in  payment  of 
any  three  of  120  installment  notes  for  the  purchase  money,  the  agreement 
should  be  void  and  previous  payments  forfeited  without  notice,  and  the  vendee 
was  to  keep  the  premises  insured  for  vendor's  benefit.  While  in  default,  the 
house  was  burned  and  insurance  collected  by  the  vendor,  who  applied  it  to  re- 


Digitized  by  VjOOQ  IC 


Index.  751 

Vendor  and  Vendee— continued. 

placing  the  building,  over  the  protest  of  vendee,  who  demanded  that  it  be  cred- 
ited on  the  purchase  money,  then  only  partly  due  and  exceeding  the  amount  of 
insurance.  Held,  that  the  insurance  was  not  exclusively  the  fund  of  either  party, 
but  one  in  which  they  had  a  common  interest  for  the  accomplishment  of  a  com- 
mon purpose;  that  it  was  properly  applied  by  the  vendor  to  restoring  the  burned 
building,  apd  it  had  a  right  to  enforce  its  lien  on  the  premises  for  the  balance 
due  on  the  debt;  and  that  the  vendee  could  not  resist  foreclosure  by  tendering 
the  balance  of  the  debt  after  applying  the  insurance  money  upon  it  without 
reimbursing  the  vendor  the  amount  spent  in  restoring  the  buildmg.  Naquin  v. 
Association,  313. 

6.  See  this  case  as  to  right  of  a  vendee  to  be  subrogated  to  the  claim  of  his 
vendor  for  having  discharged  a  vendor's  lien  given  by  a  previous  owner  who, 
after  having  conveyed  the  land,  recovered  it  back  as  homestead.  Gamer  v. 
Black,  125. 

7.  One  holding  land  under  a  conveyance  void  as  against  homestead  rights  of 
his  grantor,  can  not  retain  possession  by  right  of  having  discharged  a  vendor's 
lien  given  by  the  latter;  nor  can  he  or  his  vendee  be  protected  as  lienholders  in 
possession  after  recovery  on  the  vendor's  lien  note  is  barred  by  limitation.    Id. 

Vendor's  Lien. 

Where  defense  involves  question  of  boundary.  See  Jurisdiction  of  Supreme 
Court,  2. 

Foreclosure  where  several  notes  are  outstanding.    See  Foreclosure,  1. 

Assignment  of  one  of  several  notes.    See  Foreclosure,  1-5. 

1.  The  assignee  of  a  purchase  money  note  taking  by  agreement  with  the 
assignor  a  prior  lien  over  another  note  given  on  the  same  purchase,  retained  by 
the  assignor,  and  holding  an  apparently  equal  lien,  will  not  be  protected  in  the 
superior  lien  so  acquired  against  a  subsequent  purchaser  of  the  other  note  hav- 
ing no  notice  of  his  contract  for  priority  of  lien,  unless  his  right  thereto  is  evi- 
denced by  a  written  instrument  placed  on  record.    Lewis  v.  Ross,  358. 

2.  There  being  two  notes  outstanding,  given  on  a  purchase  of  land  and  secured 
by  vendor's  lien,  the  holder  of  one  foreclosed,  bought  in  the  land,  and  conveyed 
it  to  a  third  person,  but  without  making  the  holder  of  the  other  note  a  party 
to  the  foreclosure;  on  foreclosure  by  the  holder  of  this  outstanding  note,  the 
holder  of  the  title  under  the  first  foreclosure  could  pay  off  the  incumbrance  and 
hold  the  land,  or  could  share,  with  the  plaintiff  in  foreclosure,  the  proceeds  of 
the  sale  proportionately  to  the  amounts  of  their  respective  notes.    Id. 

Venue. 

1.  Sureties  upon  a  sheriff's  bond  are  entitled  to  be  sued  in  the  county  of  their 
residence,  though  the  action  on  the  bond  is  for  damages  from  a  trespass  to  plain- 
tiff's person  committed  by  the  sheriff  or  his  deputy,  not  joined  as  defendants, 
and  is  brought  in  the  county  where  the  trespass  was  committed.  Lasater  v. 
Waits,  553. 

Verdict 

1.  The  court,  on  a  trial  by  jury^  has  no  power  to  enter  judgment  upon  facts 
well  pleaded  and  indisputably  proved,  unless  the  issue  presented  and  proved  has 
been  found  by  the  verdict  in  favor  of  the  party  for  whom  judgment  is  rendered. 
Ablowich  V.  Bank,  420. 

2.  In  a  suit  to  recover  upon  a  note  and  foreclose  a  lien  on  land,  under  an 
instruction  that  their  verdict,  if  in  favor  of  the  plaintiff,  should  be  for  the 
amount  of  the  note  and  for  foreclosure  of  the  lien,  the  existence  of  which  was 
clearly  proved  and  undisputed,  the  jiiry  found  for  plaintiff  in  the  amount  of  the 
debt,  but  made  no  finding  as  to  the  lien  or  foreclosure.  Held,  that  it  was  error 
to  render  judgment  for  foreclosure.    Id. 

3.  Pearce  v.  Bell,  21  Texas,  690;  Day  v.  Cross,  59  Texas,  608;  Jones  v.  Ford, 
60  Texas,  131,  and  Railway  v.  Henderson,  86  Texas,  307,  explained  and  lim- 
ited.   Id. 

Violating  Orderi. 
Collision  of  trains  caused  by.    See  Negligence,  2. 
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Writ  of  Error. 

By  appellant  in  reTersed  and  remanded  case.  See  Jurisdiction  of  Supreme 
Court,  3. 

On  ground  of  conflicting  decisions.    See  Jurisdiction  of  Supreme  Court,  4. 

When  ^[ranted  because  Court  of  Civil  Appeals  overrules  its  own  decision.  See 
Practice  m  Supreme  Court,  4. 

Written  Instnunent. 
Undertaking  merged  in.    See  Contract,  3. 
Effect  of  determined  by  court.    See  Contract,  4. 
Proof  of  when  beyond  jurisdiction  of  the  court.    See  Evidence,  1,  2. 

Waiver. 

Of  defect  in  attachment  by  delay.    See  Abatement,  1. 

Of  error  in  rulings  by  amending,  introducing  evidence,  or  requesting  charges. 
See  Amendment,  1,  2. 

Of  forfeiture  of  insurance  policy.    See  Evidence,  10,  11. 

Of  forfeiture  of  policy  by  additional  insurance.    See  Insurance,  4,  6. 

1.  Plaintiff  suing  to  recover  on  a  liquor  dealer's  bond  for  selling  to  a  student^ 
amended  by  alleging  defendant's  knowledge  of  that  fact,  in  order  to  meet  a 
ruling  on  demurrer  that  such  allegation  was  necessary,  and  introduced  evidence 
to  show  such  knowledge;  he  objected,  however,  to  defendant's  evidence  of  want 
of  such  knowledge,  as  immaterial,  and  asked  charges  that  knowledge  was  not 
necessary  to  a  recovery;  but  also  asked  charges  as  to  circumstances  putting  on 
notice  as  eqliivalent  to  knowledge.  Held,  that  no  one  of  these  acts  estopped 
him  from  complaining  of  the  error,  nor  did  all  of  them  together.  Peacock  v. 
Limburger,  258. 

Warranty. 
Administrator  can  not  bind  estate  by.    See  Administrator's  Sale,  2. 
Where  administrator  not  personally  bound  by.    See  Administrator's  Sale,  3. 
Merger  of  oral  undertaking  in.    See  Contract,  3. 
Against  those  claiming  through  grantor.    See  Innocent  Purchaser,  2. 

1.  A  warrantor  is  liable  to  a  remote  vendee,  on  his  eviction,  to  the  extent  of 
the  price  such  warrantor  received,  though  the  evicted  vendee  paid  a  less  sum  to 
his  immediate  vendor.    Lewis  v.  Ross,  358. 

2.  The  amount  of  a  warrantor's  liability  by  reason  of  an  incumbrance  which 
is  in  process  of  foreclosure,  can  not  be  determined  until  the  final  result  of  such 
proceeding  is  reached,  where  it  may  be  terminated  by  either  the  warrantor  or 
warrantee  discharging  a  lien  less  in  amount  than  the  sum  for  which  the  war- 
rantor would  be  liable  on  eviction.    Id. 

Water  and  Light  Plant 
Power  of  city  to  purchase  and  pay  for.    See  Cities,  1-7. 

Wife's  Separate  Property. 
Deed  to  convert  into  community.    See  Community  Property,  1-3. 

Willful  Act. 

Intentional  killing  of  one  mistaken  for  a  burglar,  as  constituting  negligent 
act.    See  Negligence,  1. 

Willful  Killing. 
Distinguished  from  death  by  negligence.    See  Death,  4. 

Words  Defined. 

**Kept,  used  or  allowed,"  in  policy.    See  Insurance,  1-3. 

"Equipment,"  in  statute  giving  laborer's  lien.    See  Mechanic's  lien,  4. 

"Railroad,"  in  article  3312,  does  not  embrace  machine  shops.  See  Mechanic's 
Lien,  5. 

"lawful  heirs,"  in  power  to  sell  land.    See  Power  of  Sale,  2,  3. 

"With,"  in  statiU^  granting  lapd  ilpnonstruction.    See  Railway,  14. 

"Section,"  in  laif^oj-  s/l^f  s^oy  (^d.    See  School  Land,  18. 
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